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mw  CASES 

.'ilTTHE 

COURT   OF   COMMON   PLEAS, 


ASt> 


OTHER  COURTS. 


€m\\\  tfrrra, 


IN  THB 

SIXTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


The  Judges  who  sat  in  Banc  during  this  Term  were, 
TiNi^^  C'Sj^^  Oaselxs,  J. 

"^^UGHAN,  J. 


GOODFELLOW  v,  BOEINGS.    May  24. 

A  prisoner  in  ezecation  for  damages  under  202.^  in  an  action  for  crim.  con.,  is  entitled  to 
bis  discharge  at  the  end  of  a  twelye  month,  nnder  48  G.  3.  c.  123. 

The  defendant  haying  been  in  prison  a  twelremonth  for  damages  under 
20/.,  in  an  action  for  crim.  con., 

Crowder  moved  that  he  might  be  discharged  under  48  G.  8.  o.  128,  and 
referred  to  Winter  v.  Elliott,  1  AdoL  &  EIL  24.  8.  C.  8  Ner.  &  M.  815, 
where  the  defendant  was,  under  similar  circumstances,  discharged  from  an 
imprisonment  for  damages  in  an  action   of  assault. 

Barttow  shewed  cause  in  the  first  instance, 
n^-i  The  point  seems  not  to  have  been  fully  considered  in  ^Winter  v. 

^  Elliot.  Looking  at  the  title  of  the  act,  '<  An  Act  for  the  Discharge 
of  Debtors  in  execution  for  Small  Debts  from  Imprisonment  in  certain  cases," 
the  preamble — ^^  whereas  it  might  tend  greatly  to  the  relief  of  certaiii  debtors 
in  execution  for  small  delU^'' — and  the  various  provisions,  it  is  manifest  the 
legislature  had  cases  of  dthi  only  in  view,  and  inserted  the  word  damages 
merely  because  a  large  proportion  of  debts  are  recovered  in  actions  of  assumpsit, 
nominally  in  the  shape  of  damages.  At  the  end  of  the  act,  it  is  provided  that 
no  proceeding  shall  be  maintained  or  had  against  the  hail  in  any  action  on  the 
judgment  wherein  the  defendant  shall  have  been  charged  in  execution  and 
afterwards  discharged  by  virtue  of  the  act.  That  clause  was  not  brouffht  to 
the  notice  of  the  Court  in  Winter  i;.  Elliott,  and  tends  to  shew  that  the  act 
applies  only  to  cases  in  which  a  defendant  may  be  held  to  bail. 

In  the  acts  for  the  relief  of  debtors  previous  to  48  G.  8,  prisoners  in  ezecu- 


12  Knight  v.  Wooke.    T.  T.  1836.  [2 

tion  for  damages  in  an  action  for  crim.  con,  are  expressly  excepted ;  and  by  the 
insolvent  debtors'  act  49  O.  8.  o.  115,  they  are  not  to  be  discharged  till  they 
have  undergone  an  imprisonment  of  ten  years. 

TiNDAL^  C.  J.  I  see  no  reason  for  differing  from  the  Court  of  King's  Bench, 
who  have  given  a  wider  meaning  to  the  WQrd  damages^  than  damages  in  an 
action  upon  a  contract.  The  act  gives  the  plaintiff  a  boon  in  the  power  to  sue 
out  a  Ji.  fa.  after  the  defendant  has  been  discharged  from  a  ca,  <a.|  and  that 
was  probably  thought  a  sufficient  comp^nittiUen. 

Park,  J.  and  Gaselse,  J.  concurred:./ 

VaughaN;  J.    The  act  is  reme^^^'icnd  ought  to  be  construed  liberally. 

Rule  absolute. 


*KNIGHT  v.  WOORE.    May  2^.  [*3 

Upon  a  plea  of  a  right.  Of  wft^  to  fetch  water  and  goods  from  a  river,  the  jaiy  having 
found  the  right  to  ^e>:b^  water,  and  negatived  the  right  to  fetch  goods,  the  Coart 
ordered  judgment' to *<t9e'  entered  for  the  defendant  as  to  the  right  to  fetch  water,  and 
for  the  plaintiff  a^-toHhe  right  to  fetch  goods. 

Th]^  defendant  justified  a  trespass  under  an  alleged  right  for  the  inhabitants 
of  MonmotUh;.  with  horses,  carts,  and  carriages,  to  pass  and  repass  for  the  pur- 
pose of  b'rlnj^ng  water  and  goods  from  the  river  Wye. 

The  jury  found  that  the  defendant  had  a  rieht  of  way  for  the  purpose  of 
getting  water^  but  not  for  the  purpose  of  conveying  goods  from  the  river  Wye. 
Whereupon 

LucUoto  Sejt.  obtained  a  rule  nisi  to  enter  the  verdict  for  the  plaintiff.     Bat 

MatUe  and  WhaUHy^  who  shewed  cause,  contended^  that,  under  the  rule  5 
Hil.  4  W.  4,  the  verdict  must  b^  entered  di^butivdly ;  for  the  defendant  on 
the  alleged  right  to  get  watei^^^fjpr.  thej^laidtiffh)!^  {^ejtfleged  right  to  carry 
goods.  They  referred  to  Phythiaii  v.  JThitc,  8  Or.  Mee.  &  Ros.  216^  where 
the  point  was  so  ruled  in  the  Court  of  Exchequer  last  term. 

Ludlow  and  R,  F.  Richards  claimed  the  entire  verdict  for  the  plaintiff,  the 
defendant  having  failed  to  establish  the  right  to  the  extent  to  which  he  had 
aUeged  it 

!ISndal  C.  J.  This  case  falls  precisely  within  the  rules  5  &  7  of  Hil.  4  W. 
4  :  by  the  fifth,  '^  Pleas  of  a  riffht  of  way  over  the  locm  in  quo,  varying  the 
termini,  or  the  purposes,  are  not  he  allowea :"  by  the  seventh,  <<  Upon  the  trial, 
where  there  is  more  than  one  count,  plea,  avowry,  or  cognizance  upon  the  record, 
and  the  party  pleading  fails  to  establish  a  distinct  subject  matter  of  complaint 
in  respect  of  each  count,  or  some  distinct  ground  of  answer  or  defence  in  ^^. 
respect  of  eachpleay  avowry,  or  cognizance,  a  ver(Uct  and  judgment  shall  ^ 
pass  against  him  upon  each  count,  plea,  avowry,  or  cognizance,  which  he  shall 
nave  so  failed  to  establish,  and  he  shall  be  liable  to  the  other  party  for  all  the 
costs  occasioned  by  such  count,  plea,  avowry,  or  cognizance,  including  those  of 
the  evidence  as  well  as  those  of  the  pleadings." 

The  verdict  must  be  entered  for  the  plaintiff  on  the  alleged  right  to  fetch 
and  carry  soods  by  the  way  in  question ;  but  the  verdict  must  be  entered  for 
the  defencknt  on  the  alleged  right  to  fetch  water. 

Park  J.  K  we  were  not  to  take  this  course,  we  should  restore  the  necessity 
for  multiplied  pleas,  which  existed  before  the  new  rules. 

Gaselee  J.  That  is  certainly  the  proper  course.  Suppose  the  plea  had 
been  for  a  way  for  horses,  carts,  and  carriages,  and  the  jury  had  found  a  way 
for  horses  only :  that  would  entitle  the  defendant  to  a  verdict  for  a  way  with 
horses.  Judgment  accordingly. 


^ 
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STANLEY  V.  TOWQOOD  and  Others,  Executrix  and  Executors  of  TOW- 
GOOD,    ifay  24. 

A  coTenant  to  keep  aad  leaye  a  house  in  repair,  is  satisfied  bj  keeping  it  in  substantial 
repair,  according  to  the  nature  of  the  building ;  and  with  a  view  to  determine  the 
relatiTe  sufficiency  of  the  repair,  the  Jury  may  inquire  whether  the  house  were  new  or 
old  at  the  time  of  the  demise. 

The  plaintiff  saed  on  the  following  covenant  contained  in  an  indenture, 
whereby  the  plaintiff  had  demised  to  the  defendants'  testator  a  messuage,  with 
^c-i  the  ^appurtenances,  for  fourteen  years,  from  Michaelmas  1823 : — ^The  said 

-'  testator  ''shall  and  will,  during  the  continuance  of  this  demise,  pre- 
eenre  and  keep,  and  at  the  end  or  other  sooner  determination  of  the  said  term 
of  fourteen  years  hereby  granted,  leave  the  said  demised  messuage  and  other 
boildiDgs,  and  all  the  outhouses,  offices,  windows,  doors,  drains,  sewers,  pipes, 
and  other  watercourses,  gates,  hedges,  and  fences  belonging  to,  in,  or  about  the 
said  demised  premises,  in  good  and  tenantable  order  and  repair,  all  losses  and 
damages  by  fixe  or  tempest  in  the  mean  time  excepted.'' 

Breach,  That  testator,  while  possessed  of  the  premises  and  thence  until  the 
commencement  of  this  suit,  suffered  and  permitted  the  said  demised  premises 
to  be  and  continue,  and  the  same  were  for  and  during  all  that  time  ruinous, 
prostrate,  broken,  fallen  down,  choked,  foul,  miry,  out  of  repair,  and  in  great 
decay  for  want  of  needful  and  necessary  maintaining,  upholding,  supporting, 
and  keeping  the  same,  although  the  diUipidation  was  not,  nor  was  any  part 
thereof,  occasioned  by  fire  or  tempest,  contrary  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  covenant  so  made  by  testator. 

Plea,  That  testator  in  his  lifetime,  and  defendants  as  executrix  and  executors, 
since,  have,  and  each  hath,  during  the  continuance  of  the  demise,  preserved 
and  kept  the  said  demised  premises  in  good  and  tenantable  order  and  repair^ 
according  to  the  form  and  effect  of  the  said  indenture. 

It  appeared  at  the  trial  that  the  house  in  question  was  an  old  house ;  and 
even  according  to  the  testimony  of  the  defendants'  witnesses  repairs  were 
wanted  to  a  small  amount;  but  the  defendants  proposing  to  shew  in  detail 
what  was  the  state  of  the  house  and  fences  at  the  time  of  the  demise,  Bolland, 
B.,  who  presided  at  the  trial,  rejected  evidence  to  that  effect,  as  irrelevant  under 
this  issue. 
^,       *During  the  term,  the  lessee  had  erected  a  lean-to  with  a  roof  of  very 

-■  imperfect  construction :  the  rain  penetrated  through ;  but  the  roof  was 
vmi  shewn  to  be  in  a  worse  condition  at  the  time  of  the  action,  than  at  the 
time  of  the  erection ;  and  it  was  contended,  on  the  part  of  the  defendants,  that 
the  lessee  was  not  bound  to  leave  it  in  a  better  condition  than  when  it  was 
originally  constructed.  Bolland,  B.  directed  the  jury  that  the  lessee  beine 
bound  by  his  covenant  to  keep  and  leave  the  house  in  repair,  it  was  immaterial 
whether  at  the  time  of  the  demise  it  were  a  new  or  an  old  house ;  and  that  the 
lessee  was  bound  to  leave  the  lean-to  in  substantial  repair. 

A  verdict  was  found  for  the  plaintiff,  damages  14/.  10s.,  with  leave  for  the 
defendants  move  to  reduce  the  amount  8/.  10s.,  if  the  defendants  were  not 
bound  to  leave  the  lean-to  in  substantial  repair. 

StorkSf  Seijt.  moved  to  reduce  the  damages  accordingly,  on  the  ^un3  that 
the  lessee  was  not  bound  to  leave  the  lean-to  erected  oy  himself  m  a  better 
condition  than  when  it  Was  first  constructed;  and  for  a  new  trial,  on  the  ground 
that  the  jury  had  been  misdirected.  The  measure  of  repairs  must  depend  on 
the  nature  of  the  premises,  and  a  lessee  could  not,  under  a  covenant  to  repair, 
be  called  on  to  leave  an  old  house  in  as  good  a  condition  as  a  new  one..  A  rule 
Rtiii  having  been  granted. 

KeBy  and  Gunning  shewed  cause.  As  the  lessee  was  under  covenant  to 
keep  and  leave  the  premises  in  repair,  the  state  of  repair  they  were  in  at  the 
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time  of  the  demiee  was  immaterial ;  it  often  happens  that  a  house  is  let  for  a 
lower  rent,  in  order  to  the  tenant's  putting  it  in  complete  repair.  The  language 
ascribed  to  the  learned  baron,  in  summing  up,  if  employed  by  him,  could  only 
have  been  used  in  illustration  of  the  position,  that,  by  a  covenant  such  as  this, 
the  lessee  is  bound  to  put  the  premises  in  ^complete  repair,  whatever  may  ^^^ 
have  been  their  condition  at  the  time  of  the  demise.  *- 

With  respect  to  the  lean-to,  the  lessee  was  bound  at  least  to  leave  it  in  ten- 
antable  repair :  a  roof  which  fails  to  exclude  the  rain  can  never  be  deemed 
sufficient  under  a  covenant  to  keep  it  in  repair.  In  Bac.  Abr.  Covenant,  F.,  it 
is  laid  down,  <^If  a  man  takes  a  lease  of  a  house  and  land,  and  covenants  to 
leave  the  demised  premises  in  good  repair  at  the  end  of  the  term,  and  he  erects 
a  messuage  upon  any  part  of  the  land,  besides  what  was  before,  he  must  keep 
or  leave  this  in  good  repair  also."  In  Harris  v.  Jones,  Mood  and  Rob.  173, 
it  was  held,  that  under  a  general  covenant  to  repair  the  lessee  must  keep  the 
premises  in  suhtstaiUial  repair  ;  although  a  literal  performance  of  the  covenant 
was  not  to  be  required. 

Storks  and  £.  Andrews  in  support  of  the  rule.  If  the  lean-to  was  not  in 
tenantable  repair,  that  was  owin^  to  the  vice  of  its  original  construction;  for 
that,  the  lessee  might  have  been  liable  in  an  action  on  the  case  in  the  nature  of 
waste,  but  in  this  action  of  covenant,  the  plaintiff  must  shew  that  he  has  been 
damnified,  not  by  the  original  construction,  but  by  the  lessee's  neglect  to  repair 
according  to  his  covenant.  If  he  had  erected  four  walls  without  a  roof,  he 
might  have  been  liable  in  waste,  but  not  on  this  covenant.  The  lean-to  is  ill- 
constructed,  but  it  is  not  shewn  to  be  untenantable  from  want  of  repair;  and 
repair  does  not  extend  to  reconstruction.  And  the  question  for  the  jury  should 
have  been  left  in  a  different  manner;  for  a  lessee  is  not  bound  to  keep  a 
house  absolutely  in  the  best  repair,  but  substantially  in  a  state  which  coincides 
with  the  age  of  the  house.  And  the  small  amount  of  damages,  8/.  10«.  upon 
the  entire  dwelling  house,  shews  that  there  had  been  no  '''substantial  breach   ^^ 

of  the  covenant.    In  Ferguson  v, ,  2  Esp.  689,  Lord  Kenyon  said,   L 

<<  in  the  present  case  the  plaintiff  has  claimed  a  sum  for  putting  on  a  new  roof 
on  an  old  worn-out  house ;  this  I  think  the  tenant  is  not  bound  to  do,'  and  that 
the  plaintiff  has  no  right  to  recover  it.''  That  is  confirmed  by  Gutteridge  v. 
Mungood,  1  Mood.  &  Rob.  834,  where  a  lessee  covenanted  to  keep  old  premises 
in  repair,  and  it  was  held,  that  he  was  not  liable  for  such  dilapidations  as  re- 
sulted from  the  operation  of  time  and  the  elements. 

The  defendant  therefore  ought  to  have  been  allowed  to  shew  the  state  of  the 
house  at  the  time  of  the  demise,  and  the  jur^  should  have  been  directed  to  take 
that  into  consideration ;  otherwise  a  lessee  might  be  called  on,  under  a  covenant 
to  repair,  to  substitute  a  new  house  for  an  old  one. 

TiNDAL,  C.  J.  This  is  an  action  on  a  covenant  contained  in  a  lease  of  a 
dwelling-house  and  the  appurtenances  for  fourteen  years,  in  which  the  tenant 
covenanted  to  preserve  and  keep,  and  at  the  end  Or  other  sooner  determination 
of  said  term  of  fourteen  years  thereby  granted,  to  leave  the  said  demised 
messuage  and  other  buildings,  and  all  the  outhouses,  offices,  windows,  doors, 
drains,  sewers,  pipes,  and  other  watercourses,  ^tes,  hedges,  and  fences,  belong, 
ing  to,  in,  or  about  the  said  demised  premises,  in  good  and  tenantable  order  and 
repair,  all  losses  and  damages  by  fire  or  tempest  in  the  mean  time  excepted. 

The  tenant  pleaded  peiformance,  repeating  the  language  of  the  covenant. 
The  question  therefore  for  the  jury  was,  whether  he  had  kept  and  left  the 
demised  messuage  and  other  buildings,  and  all  the  outhouses,  in  good  and 
tenantable  repair.  I  agree  that  in  all  these  cases  the  question  is  whether  the 
premises  have  been  kept  in  substantial  ^repair,  as  opposed  to  claims  for  p^Q 
fancied  injuries,  such  as  a  mere  crack  in  a  pane  of  giajra,  or  the  like.  In  ^ 
the  present  case  the  jury  have  found  damages  to  the  amount  of  14/.  10s.  The 
objections  to  this  verdict  are  two.  First,  that  as  to  8Z.  10s.,  in  respect  of  the 
general  repairs,  the  jury  have  been  misdirected ;  secondly,  that  as  to  the  6/. 
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allowed  for  die  defective  state  of  the  lean-to^  the  plaintiff  has  no  claim  at  all, 
the  building  at  the  time  of  the  action  being  in  the  same  state  as  when  first 
erected. 

The  misdirection  complained  of,  is,  that  the  jnry  were  told  it  was  of  no  con- 
sequence for  them  to  consider  whether  the  honse  were  completely  new,  or  old, 
at  the  time  of  the  demise.  If  such  had  really  been  the  direction  given  to  the 
jniy,  I  shoold  have  thought  there  onght  to  be  another  trial ;  bat  the  learned 
bsron  does  not  report  to  us  that  snch  was  the  direction  given  ]  and  the  counsel 
are  not  agreed  as  to  the  precise  words :  it  is  probaUe,  therefore,  that  there  has 
been  some  littie  misunderstanding,  and  that  the  language,  if  employed,  was 
only  used  in  illustration  or  explanation  of  the  proposition,  that  under  a  covenant 
to  keep  and  leave  premises  in  repair,  the  state  of  repair  at  the  time  of  the 
demise  is  not  to  be  taken  into  consideration.  This  must  have  been  so  from  the 
eonrse  the  caose  took  :  allusion  is  made  to  the  same  topic  in  the  examination  of 
the  defendants'  witnesses,  but  even  they  admit  there  was  some  want  of  repair 
botii  in  the  house  and  the  lean-to.  The  only  question  therefore  is  whether  the 
damage  are  too  large :  but,  after  the  testimony  of  the  defendants'  own  wit- 
nesses, how  are  we  to  say  there  ought  not  to  be  a  verdict  for  the  plaintiff  7  The 
ease  most  have  been  left  to  the  jury  only  as  to  the  amount  of  dami^s ;  and  if 
w,  we  ought  not  to  intefere  with  a  verdict  for  only  14/.  10«.  If  the  learned 
btton  said  it  made  no  difference  whether  the  house  was  new  or  old,  at  the  time 
2(vr|  of  the  demise,  I  should  not  go  that  ^length ;  but  as  it  appears,  according 
J  to  the  defencUints'  own  witnesses,  that  there  was  some  want  of  repair, 
this  role  must  be  discharged. 
Gasslee,  J.,  not  having  heard  the  entire  case,  gave  no  opinion.  But 
PabK;  J.  and  Vauqhan,  J.  concurring  with  the  Chief  Justice,  the  rule  was 

Discharged. 


•GRISSELL  and  ANOTHER  v.  ROBINSON.    May  26. 

P-  onllj  agreed  to  grant  defendant  a  lease  for  sixty  years :  defendant  paid  part  of  the 
consideration,  but  P.  died  before  the  contract  was  carried  into  effect.  Plaintiffs  P.'e 
execntorsi  then  granted  the  lease,  which  recited  that  P.'s  agreement  had  been  treated 
A3  void  by  the  Court  of  Chancery,  and  that  the  lease  was  granted  poxsnant  to  a  pro- 
posal of  plaintiffs  thereinafter  mentioned. 

Plaiotifii  having  paid  their  own  attorney  his  charges  for  drawing  this  lease,  held,  that 
they  were  entitled  to  sae  defendant  for  money  paid,  and  that,  in  their  own  right. 

This  was  an  action  to  recover  money  alleged  to  have  been  paid  by  the  plain- 
ts to  the  use  of  the  defendant,  under  the  following  circumstances : — 

In  May  1830^  Peto  agreed  orally,  in  consideration  of  450^.,  to  grant  the  de- 
fendant a  lease  of  certain  premises  for  sixty  years ;  and  the  defendant  lodged 
•^/.,  parcel  of  the  consideration  money,  in  the  hands  of  a  mutual  agent  till 
Peto'g  tide  should  be  made  out. 

In  September  1830,  before  this  agreement  was  carried  into  efiect,  Peto  died, 
leaTine  the  plaintiffs  his  executors,  who  applied  to  the  Court  of  Chancery  to 
^tnpel  a  specific  performance  of  the  agreement. 

That  Court  however  refused  to  int^ere,  on  the  ground  that  the  agreement, 
^ing  oral,  was  void  bv  the  statute  of  frauds. 

Ultimately,  the  plaintiffs  agreed  to  grant  the  defendant  a  lease  on  the  terms 
proposed  by  their  testator ;  and  a  lease  was  according  drawn  by  Taylor,  the 
it«i  plaintiffis'  ^attorney,  which  recited  the  agreement  with  Peto;  his  death ; 
''  the  application  to  the  Court  of  Chancery ;  the  refiisal  of  that  Court  to 
*ct  on  Peto^B  agreement ;  and  that  the  lease  was  thereupon  granted,  pursuant  to 
&  proposal  by  me  plaintiffs  as  thereinafter  mentioned. 


16  Gbissell  v.  Robinson.    T.  T.  1836.  [11 

This  lease  was  approved  by  ihe  defendants  attorney^  and  a  connteipart  was 
executed  by  the  defendant  in  June  1835 ;  but  the  lease  remained  in  the  hands 
of  TayloTy  because  the  defendant  had  not  paid  150^.,  the  residue  of  the 
consideration. 

By  order  of  the  Oourt  of  Chancery,  Taylor  was  paid  for  drawing  the  lease, 
out  of  a  fund  in  that  Court  belonging  to  the  plaintiff;  and  the  defendant  re- 
fusing to  reimburse  them,  this  action  was  brought  to  compel  him. 

At  the  trial,  three  witnesses  proved  that,  upon  granting  a  lease,  it  is  the 
custom  for  the  lessor's  attorney  to  prepare  the  lease  at  the  expense  of  the  les- 
see ;  and  a  verdict  having  been  given  for  the  plaintiff, 

Tai/aurdf  Seijt.  obtained  a  rule  nisi  to  set  it  aside,  and  enter  a  nonsuit  in- 
stead, on  the  ground  that  the  plaintiffs  ought  to  have  sued  as  executors,  and  not 
in  their  own  right,  the  payment  having  been  made  for  a  lease,  the  agreement  for 
which  originated  with  the  testator :  Aspinall  v.  Wake,  10  Bin^h.  51.  There, 
the  plaintiffs,  executors  of  A.,  continued  to  carry  on  his  business,  and  drew 
bills,  as  executors,  for  goods  which  they  sold  to  the  defendants :  the  defendants 
having  accepted  sundry  such  bills,  it  was  held,  that  the  plaintiffs  might  proper- 
ly sue  as  executors  for  the  price  of  the  goods. — A  further  ground  for  the  rule 
was,  that,  at  all  events,  the  plaintiffs  could  not  recover  on  the  common  count 
for  the  money  paid,  but  should  have  declared  specially  on  the  custom  under 
which  a  lessee  is  called  on  to  pay  for  a  lease  drawn  by  the  attorney  of  the 
lessor. 

Theitger  and  W.  H,  Watwn  shewed  cause.  The  ^agreement  by  the  ^^y 
testator  to  grant  a  lease  for  more  than  three  years,  beiiu;  oral,  was  void  ^ 
by  the  statute  of  frauds.  Accordingly,  the  Court  of  Chancery  refused  to  en- 
force it,  and  that  fact  is  recited  in  the  lease  granted  by  the  Plaintiffs.  The  lease 
therefore  originated  with  them,  and  not  with  the  testator,  and  they  were  enti- 
tled to  sue  in  their  own  right.  In  Brassington  v,  Ault,  2  Bingh.  177,  where 
three  executors  ordered  goods  to  be  sold  as  the  goods  of  their  testator,  and 
afterwards  sued  for  the  amount  without  styling  themselves  executors,  and  with- 
out joining  a  fourth  executor  who  was  named  in  the  will,  it  was  held  that  they 
might  recover.  Aspinall  v.  Wake  only  shews  that  the  plaintiffs  might  have 
su^  in  their  representative  capacity ;  not  that  under  circumstances  like  the 
present  they  are  precluded  from  suinein  their  own  right.  And  the  count  for 
money  paid  is  proper  in  this  case.  Wherever  a  party  has  been  compelled  to 
pay  money,  for  which  another  is  ultimately  liable,  the  party  so  liable  may  be 
sued  for  money  paid  to  his  use :  Exall  v.  Partridge,  8  T.  B.  308 ;  Browa 
v.  Hodson,  4  Taunt.  189;  Dawson  v,  Linton,  5  B.  &  Aid.  521.  Here, 
the  plaintiffs,  from  the  privity  between  them  and  Taylor,  were  compelled  to 
pay  Taylor  in  default  of  the  defendant,  but  the  defendant  was  ultimately  liable. 
In  Rigby  v,  Daykin,  2  Younge  &  Jer.  83,  where  a  proposed  borrower  being 
desirous  of  raising  a  sum  of  money  upon  mortgage,  employed  an  attorney  for 
the  purpose,  who  applied  to  A.,  sn  attorney,  telling  him  at  the  same  time  the 
name  of  his  principal,  and  A.  agreed  to  advance  the  money  on  behalf  of  a  client, 
but  ultimately  the  negociation  failed  from  a  defect  of  title,  it  was  held,  that  A. 
could  not  maintain  an  action  against  the  proposed  borrower  for  his  fees,  although 
it  was  proved  to  be  the  practice  for  the  proposed  ^borrower  to  pay  the  p,;-.  o 
expenses  of  the  proposed  lender ;  the  course  being  for  the  attorney  for  ^ 
the  latter  to  send  his  bill  to  the  attorney  of  the  former,  who  if  tho  bill  were 
reasonable,  recommended  his  client  to  pay  it.  But  the  case  only  establishes, 
that  in  circumstances  like  the  present,  Taylor  could  not  sue  the  defendant ;  not 
that  the  plaintiffs,  when  they  have  paid  Taylor,  are  precluded  from  suing  the 
defendent  for  a  charge  which  he  ought  to  have  defrayed,  thoush  he  mieht  not 
be  immediately  responsible  to  Taylor.  Again  in  Spencer  v.  Parry,  4  r^ev.  & 
M.  770,  where  a  tenant  agreed  with  his  landlord  to  pay  the  rent,  clear  of  all 
rates  and  taxes,  and  after  occupying  the  premises  for  some  time,  quitted  them, 
leaving  poor  rates  and  land  taxes  unpaid ;  the  receiver  of  the  rents  was  compelled 
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to  pty  the  nteB,  under  a  local  act,  and  the  sncoeeding  tenant  the  land  tax ; 
which  rates  and  land  tax  were  repaid  to  them  by  ihe  landlord ;  it  was  held, 
that  the  landlord's  remedy  was  on  the  special  agreement^  and  that  he  could 
not  reooyer  those  sums  from  the  first  tenant  as  money  paid  to  that  tenant's  use. 

But  there,  the  landlord  was  not  liable  to  pay  the  rates  at  all,  except  under 
the  special  agreement ;  nnless,  therefore,  he  sued  on  that  agreement,  he  had  no 
claim  at  all.  The  case  was  the  same  in  Adams  v.  Dansey,  6  Bingh  506. 
Here,  by  the  general  practice,  the  defendant  ought  to  have  paid  for  the  lease; 
and  the  contract  having  been  executed,  the  proper  course  was  to  declare  for 
money  pud  to  the  defendant's  use. 

TcU^vrd,  contri.  The  first  question  is  with  whom  the  contract  to  grant  a 
lease  originated :  if  it  originated  with  the  testator,  as  the  recital  to  the  lease 
alleges,  the  plaintifb  ought  to  have  sued  in  the  capacity  of  executors. 

At  all  events  they  should  have  declared  specially  on  the  custom.  Either  the 
"^141  ^^^^^^^  ^^*s  liable  to  pa^  Taylor  or  not.  If  he  wtu  liable,  the  plain- 
-'  tiffii  could  not,  without  his  consent,  substitute  themselves  as  his  cred- 
iton  in  the  place  of  Taylor.  If  he  was  not  liable,  the  plainti£b  can  have  no 
claim  on  him  except  by  virtue  of  the  special  contract.  At  all  events  the  action 
is  premature  as  long  as  the  lease  is  withheld.  And  the  evidence  as  to  the  custom 
only  shews,  that  the  expense  of  the  lease  is  usually  borne  by  the  lessee,  not 
that  it  is  payable  in  the  first  instance  by  the  lessor.  In  Stokes  v.  Lewis,  1  T. 
B.  20,  it  was  held,  that  assumpsit  for  money  paid,  laid  out,  and  expended, 
would  not  lie  when  the  money  had  been  paid  against  ihe  ea^ntn  consent  of 
the  party  for  whose  use  it  was  supposed  to  nave  been  paid. 

TiNBAi*,  C.  J.  The  first  objection  to  this  action  is,  that  the  plaintifiis  have 
soed  in  their  personal  character,  and  not  in  the  capacity  of  executors.  It  has 
been  contended,  that,  as  the  payment  in  respect  of  which  they  sue,  arose  out  of 
a  transaction  which  commenced  in  the  life  time  of  the  testator,  they  ought  to 
have  sued  in  the  character  of  executors. 

But  as  the  payment  was  made  after  the  death  of  the  testator,  and  upon  a 
state  of  facts  arising  altogether  after  his  death,  the  plaintiffs  had  a  ri^t  to  sue, 
if,  indeed,  they  were  not  compellable  to  sue,  in  their  own  capacity.  The  strug- 
^  has  generally  been  the  other  way,  in  attempts,  previously  to  the  recent 
statute,  to  assume  the  character  of  executor  where  it  was  not  warranted,  in 
order  to  elude  the  payment  of  costs:  as  in  Ord  v  Fenwick,  8  East,  107, 
where  the  plaintiff  below  joined  a  count  on  promises  to  her  as  executrix,  to  re- 
pay money  paid  by  her  as  executrix  to  the  use  of  the  .defendant  below,  with  a 
count  on  promises  to  her  testator  for  money  paid  him  to  the  use  of  the  defendant 
*151  ^^^'^ '  ^^  ^^  ^"^'^  asked  what  right  the  plaintiffs  had  to  join  the  claim 
•I  in  her  capacity  of  executrix ;  no  one  doubting  she  could  sue  in  her  na- 
tural character. 

Here,  the  testator  entered  into  a  parol  contract  for  a  long  lease,  which  was  so 
ftr  cmed  into  eftct  that  money  was  lodged  by  the  defendant  to  pay  part  of 
the  consideration.  The  testator  then  died,  and  the  Court  of  Chancery  refused 
to  enforce  the  contract  because  there  was  no  memorandum  in  writing ;  so  that, 
by  the  recital  of  the  lease,  it  is  declared  to  be  granted  on  the  proposal  of  the 
pluntiffii  thereinafter  mentioned ;  that  is  a  new  and  distinct  proponl  ^ter  the 
death  of  the  testator.  The  payment,  therefore,  having  been  made  by  the  plain- 
tiffii  after  the  testator's  death,  and  on  a  state  of  flMts  arising  after  his  ckath, 
there  is  no  reason  why  they  should  not  sue  in  their  natural  character. 

The  second  objection  is,  that  the  action  for  money  paid  does  not  lie  against 
the  defendant  under  the  circumstances;  but  that  the  pUuntiffiEi  should  have 
decUred,  if  at  all,  on  the  special  contract.  I  have  always  understood  the  dis- 
tinction as  to  the  obligation  to  sue  on  the  special  contract  rather  than  on  the 
general  count  to  be,  that  where,  at  the  time  of  the  pimnent,  any  thins  remains 
to  be  done  under  the  contract,  of  which  the  plaintiff  must  shew  performance, 
the  action  should  be  on  the  special  contract ;  but  where  all  has  been  done,  and 
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the  plaintiff  haa  only  to  proTO  the  payment  of  die  money,  dien  he  may  ane  on 
the  general  count ;  and  in  order  to  recoTor  on  that  count,  the  plaintiff  muat 
shew  an  express  or  implied  assent  of  the  defimdant  to  the  pavment  of  the 
money,  or  that  it  waa  paid  npon  compulsion  for  the  use  of  the  defeudant. 
Here,  the  money  waa  paid  by  tne  plaintifis  to  Tavlor,  their  attorney,  who  had 
prepared  the  lease  of  the  premises  demised  to  the  defendant.  The  eyidenoe 
shews  that  it  is  the  custom  for  the  landlord's  attorney  to  draw  the  leasei  and 
that  it  is  paid  for  by  the  lessee.  That  being  the  position  of  the  '^'parties,  pi  ^ 
in  what  way  could  a  special  contract  be  stated,  which,  in  concise  expres-  ^ 
sion,  would  not  shew  the  money  to  haye  been  paid  to  the  defendant's  use  ?  for 
it  waa  a  lease  which  the  defendant  was  ultimately  bound  to  pay  for,  and  the 
plaintifb  were  compelled  to  pay  in  the  first  instance  by  yirtue  of  the  priyity 
between  them  and  Taylor. 

In  all  cases  where  one  of  two  joint  sureties  pays  money  which  either  of  them 
may  be  called  on  to  pay,  a  special  contract  by  the  co-surety  to  repay  him  might 
be  stated  in  an  extended  form ;  but  in  a  compressed  shape,  the  moiety  is  money 
paid  to  the  use  of  the  co-surety.  So  here  the  nM)ney  was  paid  by  the  plain* 
ti£b,  who  were  liable  in  the  ^t  instance,  upon  an  implied  engagement  in 
the  defendant  to  repay  them,  because  he  was  ultimately  liable.  Coupling  those 
two  ^ts  togedier,  I  think  this  action  is  properly  brought  on  the  count  for 
money  paid. 

Park,  J.  The  first  question  is,  whether  this  action  should  haye  been  brought 
in  the  personal  or  representatiye  character  of  the  plaintifib.  The  money  was 
paid  after  the  death  of  the  testator,  and  though  an  affreement  for  the  lease  wfts 
commenced  in  his  lifetime,  yet  that  agreement  was  inoperatiye ;  the  Court  of 
Chancery  refused  to  cany  it  into  effect,  and  the  whole  was  settled  anew  after 
his  death.  That  was  a  new  proposal,  on  which  the  plaintifis  had  a  li^ht  to  ane 
in  their  indiyidual  character,  and  the  case  &11b  within  the  decision  m  Ord  v. 
Fenwick.  The  other  question  haa  been  ably  argued;  but  as  the  phunti£b  were 
liable  to  their  own  attorney  in  the  first  instance,  and  all  the  eyidence  shews,  that, 
according  to  the  custom,  the  defendant  is  ultimately  bound  to  pay  for  the  lease, 
he  must  DC  taken  to  haye  impliedly  assented  to  the  payment  made  by  the  plain- 
tiff, and  the  action  lies  for  money  paid  to  his  use. 

Oabelse,  J.    The  case  has  been  so  fully  discussed,  that  I  shall  '^'only     ^^7 
obserye,  that,  upon  all  contracts  for  work,  to  be  done  in  a  particular  way,     ^ 
or  at  particular  times,  or  for  goods  sold,  to  be  paid  for  or  deliyered  at  particular 
times,  after  the  work  has  been  done  and  the  goods  deliyered,  the  plaintiff  may 
resort  to  the  general  count  for  work  and  labour,  or  for  goods  sold  and  deliyered. 

Yaughan,  J.  There  was  no  bmding  contract  for  a  lease  in  the  lifetime  of 
the  testator ;  the  contract,  though  inchoate  in  his  life,  was  inoperatiye,  and  a 
new  one  entered  into  by  the  plaintiffs,  in  their  own  right.  The  action  therefore 
is  properly  brought  by  them  in  their  personal  character. 

As  to  the  objection  that  they  ought  to  haye  declared  specially, — ^when  once 
it  is  ascertained  that  the  defendant  is  ultimately  liable  to  defray  the  expense  of 
the  lease,  the  money  paid  by  the  plaintiflfs  is  paid  to  his  use. 

Bule  discharged. 


CAMPION  1^.  COLVIN  and  Others.    Ma^f  27. 

Plaintiff,  a  ship  owner,  having  agreed  with  G.  hj  charter-party,  to  convej  a  cargo  to 
Calcutta  and  to  dell?er  a  return  cargo  at  the  East  India  Docks  in  London,  for  a  freight 
of  142.  a  ton  on  the  ship's  tonnage ;  the  last  payment  thereof  to  be  made  by  bills  at 
four  months,  on  the  arriral  of  the  ship  in  the  Thames ;  G.  bj  his  agents  put  goods 
on  board  at  Calcutta,  and  consigned  them  to  the  defendants,  who  where  aware  of  the 
existence  of  the  charter-party ;  the  plaintiif's  captain  signed  a  bill  of  lading,  according 
to  which  freight  for  these  goods  was  expressed  to  have  been  paid  by  bills  on  London : 
Held,  that  not  withstanding  this  bill  of  lading,  plaintiff  had,  even  as  against  defendants, 
a  lien  on  these  goods  for  the  hire  of  the  ship,  under  the  charter-party. 
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This  ms  a  feigned  issue,  directed  by  an  order  of  the  Court  of  Chancery. 
In  the  issae  it  was  recited,  that  <<  certain  goods,  to  wit  511  bales  of  cotton  wool, 
^ISl  ^°s^g<^^  ^  ^^^  defendants,  had  been  carried  and  conveyed  *in  and  on 
J  board  of  a  certain  ship  or  vessel  called  the  Hero,  whereof  the  plaintiff 
and  others  were  owners,  from  Calcutta  to  the  port  of  London  /'  and  the  issue 
was  to  tiy  <^  whether  the  said  plaintiff  and  his  said  co-owners  of  the  said  ship 
or  Teasel  called  the  Hero,  or  any  of  them  had  a  lien  upon  the  cotton  wool,  for 
freight  beyond  the  amonnt  of  freight  payable  in  respect  of  the  carriage  of  the 
said  eotton  wool,  upon  the  said  voyage."  The  jury  found  for  the  plaintiff,  viz : 
the  alBrmative  of  that  issue,  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing ease: — 

In  the  year  1816,  and  from  thence  until  after  the  completion  of  the  voyage 
hereinafter  mentioned,  the  plaintiff  and  others  were  owners  of  the  said  ship 
called  the  Hero  of  London,  and  a  charter  par^  with  a  memorandum  thereto 
was  then  entered  into  between  the  plaintiff  ana  one  John  Burton  Qooch,  then 
'  merchant  carrying  on  business  in  the  city  of  London,  for  a  voyage  from 
London  to  Maderia,  Madras,  and  Calcutta,  and  back  to  London  :  by  which  it 
was  witnessed,  that  the  owners,  for  the  considerations  therein  mentioned,  cove- 
nanted with  the  freighter,  that  the  ship  being  then  tight,  staunch,  &c.,  the 
commander  should  immediately  take  on  board  the  ship,  in  the  port  of  London, 
from  the  freighter,  all  such  goods  as  he  might  think  fit  to  load,  reserving  suffi- 
cient room  in  the  forecastle  and  half-deck  of  the  ship  for  the  stowage  of  the 
provisions,  and  cables,  the  cargo  not  exceeding  what  she  could  reasonably  carry 
beyond  her  stores,  tackle,  &c. ;  and  that,  having  received  the  same  on  board,  the 
ship  should  proceed  to  Maderia,  where  she  was  to  receive  fVom  the  freighter's 
agents  snch  other  goods  as  they  might  think  fit  to  load,  and  then  proceed  to 
Madras  and  Calcutta,  and  there  deliver  the  outward  cargo,  and  after  being  re- 
fitted, should  receive  on  board  all  such  lawful  goods  as  the  freighter's  agents 
*ld1  ™%^^  think  fit  to  load,  and  should  then  proceed  *to  London,  and  tnere, 
^  after  immediate  notice  to  the  freighter  of  her  arrival  at  the  port  of  Lon- 
don, and  readiness  to  deliver  the  cargo,  deliver  her  homeward  cargo,  agreeably 
to  Idlls  of  lading  and  so  complete  the  voyage. 

The  ehartv-party  contained  the  usual  covenants,  specifying  the  number  of 
lay  days,  and  stipulating  that  the  ship  should  take  her  regular  turn  in  the  East 
India  Docks  in  London  for  the  purpose  of  delivering  her  cargo;  that  the 
freighter  should  pay  to  the  owner  a  given  sum  for  every  passenger  carried  in  the 
ship;  that  all  the  cabins  of  the  ship,  except  one  for  the  use  of  the  captain, 
should  be  at  the  disposal  and  for  the  benefit  of  the  freighter;  and  that  a  super- 
cargo, to  be  appointed  by  the  freighter,  should  be  conveyed  out  and  home,  and 
be  found  and  provided  with  the  ship's  provisions.  The  charter-party  then  set 
out  covenants  from  the  freighter  to  load  the  ship  at  London,  Madeira,  and  Mad- 
ras within  the  lay  days,  &c. ;  and  then  to  pay  to  the  owner  for  the  freight  or 
hire  of  the  ship  for  the  voyage,  at  and  after  the  rate  of  147.  sterling  per  ton 
upon  the  ship's  registered  tonnage,  and  2L  10«.  per  cent,  primage  on  the 
amount  of  the  freight,  in  lieu  of  port  and  pilotage  charges ;  and  that  the  freight 
and  primage  should  be  paid  as  follows ;  viz.,  5007.  in  cash  at  the  expiration  of 
six  months  from  the  date  of  the  charter-party;  a  moiety  of  the  remainder  by 
biUa  at  two  months  after  date  from  the  day  on  which  the  ship  should  arrive  in 
the  Thames,  on  her  return  from  her  homeward  voyage ;  and  the  residue  by  bills 
at  four  months'  date  from  the  same  period.  There  was  then  a  covenant  with 
respect  to  demurrage,  and  also  a  memorandum  that  the  freighter  should  have 
liberty  to  appoint  one  James  Gooch  Thompson  to  proceed  out  and  home  in  the 
ship,  and  not  only  to  act  as  supercargo,  but  to  take  upon  him  the  authority  of 
MTkt  the  captain  in  the  stowage  of  the  CB,TfK>,  which  was  to  *be  done  under 
J  the  entire  direction  of  James  Gooch  Tnompson ;  but  he  was  not  in  any 
other  particular  to  interfere  with  the  duties  of  the  captain  of  the  ship. 

Hie  defendants  and  Messrs.  Colvin  &  Co.  of  Calcutta,  at  the  time  of  the 
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Bailing  of  the  yesBel,  and  of  her  arrival  at  Calcutta,  were  cogninnt  of  the  said 
charter-party. 

The  said  ship  nnder  the  said  charter-party,  with  a  captain  and  crew  appointed 
and  paid  by  the  owners,  in  or  about  the  month  of  January,  1817,  sailed  on 
her  said  voyage  with  a  cargo  of  merchandise  belonging  to  the  said  J.  B.  Oooch, 
which  had  been  shipped  on  board  thereof  by  the  said  J.  B.  Gooch.  The  cargo 
was  invoiced  at  11,422/.  14s.  Messrs.  Bazett,  Farquhar,  Crawford  and  Co.  of 
London,  of  which  firm  defendants  were  surviving  partners,  advanced  to  J.  B. 
Oooch  divers  large  sums  of  money  to  enable  him  to  purchase  his  outward  cargo, 
and  the  same  was  consigned  by  J.  B.  Oooch  to  Messrs.  Colvin  and  Co.,  then  mer- 
chants of  Calcutta,  as  his  agents,  and  was  by  Messrs.  Colvin  and  Co.,  as  agents 
of  J.  B.  Gix)ch,  received  from  on  board  the  said  ship  at  Calcutta,  who  disposed 
of  the  same  for  and  on  account  of  said  J.  B.  Crooch,  the  said  Messrs.  Colvin 
and  Co.  of  Calcutta  being  at  the  same  time  the  general  acents  and  correspond- 
ents of  the  defendants,  and  Bazett,  since  deceased,  and  David  Colvin,  one  of 
the  defendants,  being  at  the  time  of  making  of  the  said  charter-party,  and  arrival 
of  the  ship  in  London,  partner,  as  well  in  tne  house  of  Basett  and  Go.  of  London, 
as  of  Colvin  and  Co.  of  Calcutta.  Messrs.  Colvin  and  Co.,  according  to  the 
direction  of  J.  B.  Oooch,  put  up  the  ship  as  a  general  ship  at  Calcutta,  and 
succeeded  in  obtaining  several  shipments  on  freight;  but  not  being  able  to  fill 
the  ship  on  advantageous  terms,  they  purchased  the  511  bales  of  cotton  wool  in 
the  issue  mentioned  with  advances  made  *by  them  on  account  of  the  said  r  n^-, 
J.  B.  Oooch,  they,  Colvin  and  Co.  having  the  outward  cargo  at  that  ^ 
time  in  their  possession. 

Price,  the  master  or  commander  of  the  said  ship  Hero,  signed  the  following 
bill  of  lading  for  those  and  other  goods : — "  Shipped,  by  the  mce  of  God,  in  good 
order  and  well  conditioned,  by  Messrs.  Colvin,  Bazett,  and  Co.,  in  and  upon  the 
good  ship  the  Hero,  whereof  is  master,  nnder  God  for  the  present  voyage,  John 
Price,  and  now  riding  at  anchor  in  the  river  Hooghly,  and  by  God's  grace  bound 
for  London;  that  is  to  say,  53  bales  filature  raw  silk,  711  bales  cotton,  &o., 
and  being  marked  and  numbered  as  in  the  margin  ;  and  are  to  be  delivered  in 
the  like  good  order  and  well  conditioned  at  the  aforesaid  port  of  London,  the 
act  of  God,  the  king's  enemies,  fire,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation  of  whatever  nature  and  kind  soever 
excepted,  unto  Messrs.  Bazett,  Farquhar,  Crawford,  and  Co.,  or  to  hteir  assigns ; 
freight  for  the  said  goods  paid  by  bills  on  London:  in  witness  whereof  the 
master  or  purser  of  the  said  ship  hath  affirmed  to  four  bills  of  lading,  all  of  this 
tenor  and  date ;  the  one  of  which  four  bills  being  accomplished,  the  other  three 
to  stand  void.  Dated  in  Calcutta,  29th  of  September,  1817.  Contents  un- 
known, John  Price." 

The  letters  J.  B.  O.,  with  which  the  511  bales  of  cotton  were  marked,  re- 
ferred to  the  initials  of  the  name  of  the  said  John  Burton  Gooch. 

It  was  left  to  the  jury,  wether  those  cotton  wools  so  shipped  were  the  goods 
of  the  said  J.  B.  Gooch  or  not,  and  the  jury  found  that  they  were  the  go^s  of 
Oooch,  which  was  to  be  taken  as  a  fact  in  this  case. 

On  the  arrival  of  the  vessel  in  London  the  cargo  was  deposited  in  the  ware- 
houses of  the  East  India  Company,  and  the  proper  notices  were  given  by  the 
plaintiff  to  preserve  his  lien  under  the  statute. 

^Before  the  arrival  of  the  ship  in  London,  J.  B.  Gooch  stopped  pay-  ^^t^x 
ment,  and  afterwards  became  a  bankrupt.  ^ 

For  the  goods  shipped  on  freight  the  plaintiff  and  his  co-owners  received  the 
amount  of  such  freight,  and  also  a  sum  equal  to  the  current  rate  of  freight  for 
the  said  511  bales  was  paid  to  the  plaintiff;  but  adverse  claims  were  put  in  by 
the  plaintiff  and  the  defendants  to  the  residue  of  the  money  produced  by  the 
sale  of  the  said  bales,  the  defendants  claiming  the  same  under  the  bill  of  lading 
as  consignee  thereof,  and  the  plaintiff  claiming  a  lien  thereon  for  the  sum  due 
to  him  by  J.  B.  Ck^x^h  on  the  said  charter-party.     The  East  India  Company 
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tbereapon  fifed  their  bill  of  interpleader  in  the  Court  of  Chancery,  in  which 
suit  this  issae  was  sent. 

The  qaeslion  for  the  opinion  of  the  Court  was,  whether  the  plaintiff,  as 
owner  of  the  ship  Hero,  had  a  lien  on  the  said  bales  of  cotton  wool  for  freight 
under  the  charter-party,  beyond  the  freight  due  in  respect  of  the  carriage  of 
the  said  cotton  wool  upon  the  said  voysge.  If  the  plaintiff  had  such  a  lien, 
tiie  verdict  was  to  stand ;  but  if  the  Court  should  be  of  a  contrary  opinion,  the 
ferdict  was  to  be  entered  for  the  defendants. 

CrtnoeU  for  the  plaintiff.  In  Saville  v.  Campion,  2  B.  &  Aid.  508,  a  case  on 
this  identical  charter-party,  the  Court  of  King's  Bench  has  decided,  that,  under 
it  the  possession  of  the  ship  Hero  did  not  pass  to  the  charterer  Gtx)ch,  and  that 
therefore  the  plaintiff,  the  owner,  had  a  lien  on  all  goods  shipped  by  the  charte- 
rer, for  the  freight  reserved  by  the  charter-party.  That  case,  which  overruled 
Hotton  V,  Bragg,  2  Marsh.  339,  was  confirmed  by  Christie  v.  Lewis,  2  B.  &  B. 
410.  The  defendants  in  this  cause  then  contended  in  Faith  v.  The  East  India 
29*1  Company,  4  B.  &  Aid.  630,  "^that  goods  shipped  at  Calcutta  in  another 
-'  ship,  under  the  same  circumstances  as  the  present,  were  not  the  goods  of 
Gooch  the  charterer,  but  the  goods  of  the  defendants;  snd  that,  therefore,  the 
ship  owner  had  no  lien  on  them,  except  for  the  freight  of  the  particular  goods : 
but  the  Court  held  that,  as  between  the  ship-owner  and  Gooch,  the  goods  must 
be  taken  to  belong  to  Gooch.  That  ruling  as  to  the  law  is  now  confirmed  as  to 
the  fact)  by  the  express  finding  of  the  jury  in  the  present  case ;  and  unless 
Saville  v.  Campion  be  overrulea  the  defendants  are  concluded.  Newberry  v. 
Cdvin,  7  Bin^.  190,  may  be  cited  for  the  defendants;  but  nothing  was  said 
m  that  case  to  impeach  Saville  v.  Campion  ;  the  goods  shipped  at  Calcutta  not 
having  been  delivered,  the  question  was,  who  was  the  responsible  carrier;  and 
tiie  ship  owner  having  covenanted  that  the  ship  should  be  kept  in  the  service  of 
Betham  the  captain,  for  a  certain  time ;  that  Betham  should  receive  her  into 
his  service ;  and  that  he  should  pay  for  the  use  and  hire  of  her  a  certain  freight ; 
the  Coari  held  that  Betham,  and  not  the  ship  owner,  was  the  carrier  responsi- 
ble to  the  consignee  of  the  goods. 

Toddy,  Seijt.  for  the  defendants.  First,  admitting,  for  the  sake  of  argument, 
that  the  ffoods  in  question  belonged  to  Gooch  the  charterer,  the  decision  in  Sa- 
ville V.  (Simpion  ought  to  be  reconsidered.  The  Court  was  not  unanimous  in 
Christie  v.  Lewis,  and  the  decision  of  that  case  is  irreconcileable  with  Hutton 
9.  Bragg.  The  principal  question  in  those  cases  was,  whether  by  the  terms  of 
the  charter-party,  the  possession  of  the  ship  had  passed  from  the  ship  owner 
to  the  charterer;  a  question  to  be  determined,  not  by  particular  expressions — 
not  by  the  use  or  the  omissions  of  the  words  ^'demise  and  let  to  hire'' — but  by 
*-'>41  ^^^  efiect  of  the  whole  instrument  taken  ^together ;  Scares  v.  Thornton, 
"J  IB.  Moore,  373,  Newberry  v.  Colvin.  But  till  the  decision  in  Saville 
V,  Campion,  the  law  of  Endand  never  gave  the  ship  owner  a  lien  on  the  cargo 
for  the  freiffht  reserved  by  the  charter-party,  unless  where  it  is  expressly  stipu- 
lated that  Uie  payment  of  such  freight  shall  precede  or  accompany  the  delivery 
of  the  cargo.  In  Birely  v.  Gladstone,  3  M.  &  S.  216,  where,  by  a  clause  at 
the  conclusion  of  the  charter-party,  the  parties  did  "  mutually  bind  and  oblige 
themselves,  especially  the  owners,  the  ship,  her  tackle  and  appurtenances,  and 
the  freighter,  the  goods  and  merchandise,  to  be  laden  and  put  on  board  the  ship 
on  that  voyage,  each  unto  the  other  in  the  penal  sum  of  3000/.,"  Lord  Ellen- 
borough  said,  <<  This  is  a  mutual  penalty ;  but  if  we  are  to  consider  the  clause 
in  the  way  of  a  lien,  the  remedy  will  not  be  mutual ;  it  will  stand  thus,  that 
the  owner  of  the  ship  may  detain  the  goods  of  the  freighter  as  a  security  for 
the  performance  of  the  covenants,  but  the  freighter  can  never  detain  the  ship, 
so  that  there  will  be  no  mutuality  of  lien  between  them.''  And  in  Gladstone  v. 
Btrley,  2  Merivale,  401,  the  Court  said,  with  refererence  to  the  same  clause, 
"  It  was  asked,  what  effect  a  clause  would  have  if  it  gave  no  lien  either  in  law  or 
in  equity.     A  court  of  equity  is  not  bound  to  find  an  equitable  effect  for  a 
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olaoFe,  merely  beoause  the  oonstrnciion  which  a  court  of  law  has  put  upon  it 
would  leave  it  inoperative.  In  truth,  it  has  been  copied  from  foreign  charter- 
partiesy  with  very  little  consideration  of  the  effect  that  might  be  allowed  to  it 
Dy  the  law  of  this  country.''  In  Hutton  v.  Bragg,  GibM,  C.  J.,  appears  to 
confine  the  right  of  lien  to  the  gdbds  of  the  charterer,  when  he  says,  **  I  have 
been  in  expectation  of  hearing  some  case  cited,  where  the  charterer  having  put 
goods  of  his  own  on  board,  it  had  been  held  that  the  owner  could  not  return  them 
till  the  ^freight  was  paid;  no  such  case,  however,  has  been  cited.''  In  .  i-Mf^ 
Tate  V.  Meek,  8  Taunt.  280,  Yates  v.  Railstone,  8  Taunt.  293,  Christie  v.  >-  ^^ 
Lewis,  and  Faith  v.  The  East  India  Company,  the  payment  of  freight  was  to 
precede  or  accompany  the  delivery  of  the  goods.  It  is  true,  that  it  is  laid 
down  in  Abbott  on  Shipping,  Part  3,  cap.  1,  p.  178,  (5th  ed.),  that  the  lien 
exist  even  ii  it  do  not  appear  that  the  payment  of  freight  is  to  precede  or  ao» 
company  the  delivery  of  the  goods.  But  that  proposition  cannot  be  supported : 
in  order  to  give  the  ship  owner  such  a  right  there  must  be  an  express  contract : 
a  carrier  has  a  lien  upon  goods  for  the  charge  of  conveying  them ;  but  a  lien  on 
goods  for  the  hire  of  a  ship  cannot  be  impli^.  [Tinbal,  C.  J.  The  necessary 
intendment  here  is,  that  the  bills  for  the  freight  of  the  ship  were  to  be  given 
before  the  delivery  of  the  careo.]  That  does  not  af^pear  expressly;  and  the 
freight  which  the  plaintiff  seeks  to  recover  is  a  tonnage  freight,  which  has 
nothing  to  do  with  the  goods,  and  would  be  equally  payable  to  the  charterer, 
whether  there  were  goods  on  board  or  not.  According  to  the  language  of  the 
Chief  Justice  in  Newberry  v.  Colvin,  that  is  a  strong  circumstance  to  shew  that 
the  ship  was  in  the  possession  of  the  charterer,  and  that,  consequently,  the 
owner  could  have  no  uen. 

Secondly,  this  case  is  distinguishable  from  Saville  v.  Campion  in  respect  of 
the  bill  of  lading  signed  at  Calcutta  by  the  plaintiff's  captain :  the  captain  was 
the  plaintiff's  agent  for  that  purpose,  and  the  plaintiff  is  bound  by  his  acts : 
now,  under  that  bill  of  lading,  the  plaintiff  having  received  in  advance  the 
freight  chargeable  in  respect  of  the  goods,  had  thereby  renounced  any  lien  in 
respect  of  the  fireight  due  for  the  hire  of  the  ship.     And 

Lastly  though  the  general  property  in  the  goods  is  *found  to  be  in     r^sng 
Gh>och  Uie  charterer,  that  is  not  inconsistent  with  a  qualified  property     '- 
in  the  defendants,  the  consigness;  Evans  v.  Martlet,  1  lid.  Raymd.  271 :  and 
in  respect  of  such  qualified  property,  they  have  a  right  to  insist  upon  havine  the 
goods  upon  the  terms  assented  to  by  the  plaintiff's  captain,  in  the  bill  of  lamng^ 

The  question  in  all  the  preceding  cases  has  arisen  between  the  ship  owner  and 
the  charterer :  in  the  present  case  a  third  party  intervenes :  and  in  Faith  v. 
East  India  Company,  Abbott,  C.  J.,  says,  <<  I  am  of  opinion,  that  as,  between 
these  parties,  these  are  to  be  considered  as  the  goods  of  Qooch  and  Saville,  and 
in  that  case  they  are  liable  to  the  lien  of  the  owner  of  the  ship  to  the  full  extent 
of  the  freight  due  on  the  charter-party.  If  this  has  been  a  question  between 
Gooch  and  Colvin  and  Co.,  the  case  might  have  been  different."  He  also  took 
the  same  distinction  in  Colvin  and  others  v.  Newberry  and  another,  6  Bligh's 
Appeal  Cases,  190. 

TiNDAL,  C.  J.  I  am  unable  to  come  to  a  conclusion  di&rent  from  that  at 
which  the  Court  arrived  in  Saville  v.  Campion,  Tate  v.  Meek,  and  some  other 
cases,  in  which  it  was  held,  that  an  owner  retaining  the  possession  of  his  ship, 
has  a  lien  on  the  cargo  for  the  hire  of  the  ship  due  under  a  charter-party. 

It  has  been  attempted  to  distinguish  this  case  in  two  particulars.  First,  that 
this  charter-party  does  not  leave  S\e  owner  in  possession  of  the  ship ;  and  if  it 
does  not,  he  can  have  no  such  possession  of  the  cargo  as  to  entitle  him  to  a  lien 
for  the  hire  of  the  ship :  further,  that  according  to  the  decisions,  the  owner  has 
only  been  held  entitled  to  enforce  his  lien  where  the  payment  of  the  freight  for 
the  ship  is  to  accompany  or  precede  the  delivery  of  the  goods.  With  respect  to 
the  possession  "^of  the  ship,  the  main  reliance  has  been  on  Newberry  v.  p^^,. 
Colvin.    Let  us  see,  then,  whether  this  case  is  distinguishable  from  New-     *- 
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berrj  v,  Golyin.  I  think  it  is  distingaishable  in  most  material  points.  This  is 
theordinazy  case  of  an  owner  in  possession  of  the  ship,  who  oovenants  by  his 
detain  to  carry  ont  goods  to  their  destination^  and  to  bring  a  cargo  home :  that 
is  the  ordinary  case  in  which  the  owner  has  a  lien  for  the  hire  of  his  ship ;  but 
that  is  not  the  case  of  Newberry  v.  Oohin,  where  the  owner  had  parted  with 
the  possession  of  the  ship ;  the  charterer  had  taken  her  into  his  service^  and 
bad  agreed  to  pay  for  the  uae  and  hire  of  her,  a  certain  freight.  We  have  then 
to  seCy  here,  whether  the  goods  brouffht  home  were  to  be  delivered  before  the 
pavment  of  the  tonnage  freight  stipmated  for  by  the  charter-party :  and  it  is 
omy  necessary  to  look  at  the  terms  of  the  chaster-party  to  see  that  such  is  the 
cue.  In  the  first  place,  the  freight  is  to  be  calculated  by  the  register  tonna^ 
of  the  ship,  perfeotiy  independent  of  the  value  of  the  goods  that  compose  the 
eaigo :  in  the  next^  500L  of  this  freight  is  to  be  paid  down  at  the  expiration  of 
dx  months  from  the  date  of  the  charter-party  ;  a  moiety  of  the  remainder  by 
bills  at  two  months,  to  be  delivered  on  the  day  of  the  ship's  arrival  in  the 
Thames;  and  the  residue  by  bills  at  four  months,  to  be  delivered  the  same  day : 
that  is,  at  a  time  necessarily  anterior  to  the  delivery  of  the  goods,  if  we  look 
to  another  part  of  the  charter-party,  which  provides  that  the  ship,  after  her 
arrival  in  the  Thames,  shall  take  her  regular  turn  in  the  East  In^  docks  for 
the  purpose  of  such  delivery.  Looking,  therefore,  to  the  intention  of  the  par- 
ties, it  is  dear  the  ship  owner  meant  to  insist  on  the  deliveiy  of  the  bills  before 
the  delivery  of  the  cargo;  so  that,  with  respect  to  the  time  at  which  the  freight 
was  payable,  there  Is  no  difference  between  this  and  the  preceding  cases. 
*281  *  ^  ^^^^  ^^°^^  ^  ^^  second  ground  of  objection,  and  on  which  it  is 
•I  said  this  case  is  distinguishable  from  Saville  v.  Campion,  namely,  that 
the  interest  of  a  third  party  isl»efore  the  Court;  a  consignee  of  goods  under  a 
bill  of  lading  signed  by  the  captain.  Let  us  see  whether  this  furnishes  any 
real  distinction.  Li  the  first  place,  the  outward  cargo  was  consigned  to  Messrs. 
Colvin  and  Co.  in  Calcutta,  the  persons  who  were  also  the  agents  of  Gooch 
himself.  In  the  next  place,  the  return  goods  were  purchased  by  advances  made  . 
by  Colvin  and  Co.  to  Uoooh  upon  the  security  of  the  outward  cargo,  which  still 
remained  in  their  hands.  In  the  third  place,  the  case  expresslv  savs  that  those 
goods  were  and  still  are,  the  property  of  Gooch,  and  by  the  bill  of  lading  were 
consigned  on  his  part  to  some  person  in  London.  Are  we  to  say  upon  that, 
that  the  particular  mode  of  consigning  those  goods  which  Gooch,  Uie  owner  of 
the  goods,  thought  proper  to  adopt,  should  vary  the  real  situation  of  the  par- 
ties f  If  we  were,  upon  sueh  a  met  in  this  case,  to  direct  the  delivery  of  the 
goods,  it  would  be  only  allowing  Gooch  to  deal  with  the  goods  in  this  mode  in 
order  to  elude  that  lien,  which  undoubtedly  the  soods  in  themselves  would  have 
been  liable  to,  if  they  had  been  consigned  in  his  own  name,  or  without  any 
particular  consignment 

I  think,  therefore,  upon  the  whole,  that  this  case  cannot  be  distinguished 
from  the  other,  and  that  the  verdict  ought  to  be  for  the  plaintiff. 

Park,  J.  I  am  of  the  same  opinion.  This  is  the  same  charter-party  on 
which  the  Court  of  King's  Bench  decided  in  Saville  v.  Campion,  and  the 
drcnmstanoe  that  the  goods  in  question  were  consigned  to  third  parties,  does 
not  take  the  case  out  of  the  principle  of  that  decision.  It  is  expresslv  provided 
^^^  that  the  delivery  of  the  bills  for  the  payment  of  the  hire  of  the  ^ship 
-I  shall  precede  the  delivery  of  the  goods;  for  the  bills  are  to  be  deliverea 
▼hen  the  ship  arrives  in  the  Thames,  and  the  goods  are  not  to  be  delivered  till 
she  has  entex^  her  proper  dock.  We  ought  not  therefore  to  depart  from  the 
deeiaion  in  Saville  v.  Campion. 

Gasklxb,  J.  I  do  not  think  the  defendants  are  to  be  considered  a  third 
partv.  The  assignees  stood  in  the  place  of  the  charterer,  and  Colvin  and  Co. 
of  Uilcotta  were  the  agents  of  the  charterer,  and  acting  for  his  benefit 

Yauohan,  J.  I  am  of  the  same  opinion.  Saville  v.  Campion  was  rightly 
decided,  and  on  grave  consideration.  Judgment  for  the  plaintiff. 
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GEOBOB  SMITH  r.  JAMES  SMITH,  AdminiBtrator  of  JAMES  SMITH. 

May  31. 

In  trorer  for  »  watch,  defendant  pleaded  that  it  was  not  the  propertj  of  the  plaintiff,  and 
proyed  that  it  had  been  in  defendant's  possession  for  four  years  previous  to  the  death 
of  a  former  owner ;  bnt  having  also  pnt  in  evidence  letters  of  administration  granted 
to  him  of  the  effects  of  the  former  owner,  held,  that  the  declarations  of  such  owner 
were  evidence  against  him. 

Troysb  for  a  watch. 

Plea  that  the  watch  was  not  the  property  of  the  plaintiff;  upon  which  issue 
was  joined. 

At  the  trial^  before  Yauqhan,  J.,  it  appeared  that  the  watch  in  question  had 
originally  belonged  to  the  intestate,  who  was  the  father  of  the  plaintiff  and 
defendant,  and  died  in  1838. 

The  plaintiff  proyed,  that  in  1824  the  intestate  had  given  him  the  watch ; 
but  one  of  the  plaintiff's  witnesses  disclosed,  on  cross-examination,  a  declaration 
by  the  intestate,  in  the  presence  of  the  plaintiff,  that  the  plaintiff  had     ^qq 
taJcen  the  watch  out  of  the  intestate's  strong  box  without  permission,     ^ 
and  that  the  intestate  had,  therefore,  given  the  watch  to  the  defendant. 

Thereupon,  the  plaintiff  offered  evidence  of  other  decorations  by  the  intestate 
as  to  the  circumstances  under  which  the  watch  came  into  the  plaintiff's  hands ; 
but  this  evidence  was  rejected. 

The  defendant  then  proved  that  he  had  been  in  possession  of  the  watch  for 
four  years  previously  to  the  death  of  the  intestate ;  and  concluded  his  case  by 
putting  in  the  letters  of  administration  granted  to  him  of  the  intestate's 
effects. 

The  plaintiff's  counsel  then  proposed  to  give  in  evidence  declarations  of  the 
intestate  as  to  the  gift  to  the  plaintiff.  The  evidence,  however,  was  rejected ; 
and  a  verdict  being  found  for  the  defendant, 

Bombas,  Serjt.,  moved  to  set  it  aside,  on  the  ground  that  the  declarations  of 
the  intestate  were  evidence  against  the  defendant,  who,  from  his  putting  in  the 
letters  of  administration,  must  be  deemed  to  claim  as  administrator,  as  well  as  in 
virtue  of  his  four  years'  possession.  In  Ivatt  v.  Finch,  1  Taunt  14,  it  was 
held,  that,  upon  an  issue  between  A.  and  B.,  whether  C.  died  possessed  of  cer- 
tain property,  evidence  might  be  given  of  declarations  made  by  C.  that  she  had 
assigned  the  property  to  A.     A  rule  nisi  having  been  granted, 

Byles  shewed  cause.  On  the  plea  of  no  property  in  the  plaintiff,  the  defend- 
ant stands  on  his  four  years'  possession,  not  on  the  letters  of  administration ; 
and  it  was  for  the  plaintiff  to  establish  a  better  title.  The  declarations,  there- 
fore, were  not  admissible  as  the  '''declarations  of  a  party  under  whom  the  r^Q-. 
defendant  claimed.  But  even  if  the  defendant  be  taken  to  claim  as  ad-  '- 
ministrator,  the  declarations  were  inadmissible  as  having  been  made  when  the 
intestate  was  not  in  possession  of  the  watch.  In  Pooock  v.  Billings,  1  Ry.  & 
Moo.  127,  it  was  held,  that  declarations  of  a  former  holder  of  a  bill  of  exchange, 
made  during  his  possession,  were  evidence  against  a  subsequent  indorsee ;  and 
Best,  C.  J.,  said  he  '' likened  the  case  to  that  of  declarations  made  by  the 
owner  of  an  estate  during  his  possession." 

Nor  can  the  evidence  l^  received  as  the  declaration  of  a  deceased  person,  made 
against  his  own  interest :  the  transfer  to  the  intestate's  son,  being  in  diminution 
of  the  expense  of  maintenance,  was  not  against  the  intestate's  interest ;  the 
property  was  still  in  the  family.  If  he  were  still  alive,  he  could  not  by  his 
own  declarations  make  evidence  for  himself;  and,  on  the  same  principle,  he 
cannot  make  it  for  his  representative.  In  Woolway  v.  Howe,  1  Adol.  &  EU. 
114,  the  declarations  of  a  former  owner  of  the  property  in  dispute  were  re- 
ceived notwithstanding  he  was  still  alive;  that,  however,  only  on  the  ground  of 
dentity  of  interest  with  the  party  in  the  cause.    But  in  Olyn  v.  the  Bank  of 
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England,  2  Yes.  48,  where  a  biU  was  bronght  by  executors,  on  a  loss  of  notes 
described  in  a  list  in  the  testator's  own  handwriting,  the  list  was  not  admitted 
as  eridenoe  of  the  property  in  a  conrt  of  equity,  but  left  to  a  court  of  law, 
although  the  rule  of  evidence  there  was  the  same  as  at  law.  And  in  Bex  v. 
Debeaham,  2  B.  ft  Aid,  ISG,  where,  on  an  appeal,  the  respondents,  in  order  to 
prove  the  &ot  of  the  delivery  to  them  of  a  certificate  given  by  the  appellants, 
acknowledgilig  the  pauper  to  be  their  settled  inhabitant,  produced  an  old  book 
from  their  own  parish  chest,  in  which  was  an  entry  of  that  fact  in  the  handwriting 
*321  ^^  ^  ^former  parish  officer,  it  was  held,  that  such  evidence  was  inad- 
-*  missible.  So  in  Bemasconi  v.  Farebrother,  8  B.  &  Adol.  872,  assignees 
woe  not  allowed  to  avail  themselves  of  the  declaration  of  the  bankrupt  under 
whom  they  claimed.  Further,  declarations  of  a  deceased  person,  admitted  as 
made  against  his  own  interest,  must,  in  order  to  their  reception,  be  made  in  the 
coorae  of  a  business  in  hand,  and  not  dropped  loosely  and  spontaneously ;  1 
Stark.  Evid.  297. 

Ivmtt  V,  Finch  is  distinguishable  on  the  ground  that  the  party  was  bound  to 
justify  under  the  deceased,  and  could  make  no  case  in  any  other  way. 

JSombaSf  Seijt.  and  Chandless,  in  support  of  the  rule,  relied  on  Ivatt  v. 
Finch,  contending  that  after  the  defendant  had  put  in  the  letters  of  administra- 
tion he  must  be  taken  to  claim  as  administrator;  and  as  to  the  time  of  the 
alleged  declarations,  referred  to  Davies  v.  Pearoe,  2  T.  R.  58,  and  Roe  d.  Brune 
V.  Bawling,  7  East  279,  where  Lord  EUeuborough  said,  <^  There  are  several 
instaoces  m  the  books  where  the  declarations  of  a  person  having  knowledge  of 
a  hat,  and  no  interest  to  falsify  it,  has  been  admitted  as  evidence  of  it  after  bis 
death.  Thus,  the  written  memorandum  of  a  father  as  to  the  time  when  his 
child  was  bom,  has  been  received  to  prove  when  the  infant  would  come  of  ase, 
and  that  he  was  in  fibot  under  age  at  the  time  of  making  his  will.  And  yet  the 
most  that  can  be  said  for  such  evidence  is  the  peculiar  means  of  knowledge  of 
the  fact  bv  the  &ther,  and  the  absence  of  all  interest  in  him  at  the  time  of  the 
memorandum  or  declaration  made  to  falsify  the  truth  in  repect  of  it" 

TiNDAL,  C.  J.  The  opinion  I  form  arises  from  the  exact  position  of  the 
^oo-i  cause  at  the  time  it  went  to  the  *jury.  It  is  true  the  issue  was  nega- 
•I  tive,  that  the  plaintiff  had  no  property  in  the  wateh ;  but  that  issue 
might  be  decided  by  an  affirmative  inconsistant  with  the  negative,  which  indeed 
woold  be  the  most  satisfactory  proof.  When  the  defendant's  case  was  just 
closed,  the  letters  of  administration  to  him  were  put  in  evidence.  It  might 
be  thought  from  his  offering  that  evidence  that  he  claimed  as  administrator  ]  it 
was  open  to  the  jury  to  draw  such  an  inference ;  and  in  answer  to  that  evidence 
it  was  open  to  the  plaintiff  to  shew  what  the  intestate  had  said  on  the  subject 
of  the  matter  in  contest.  Strictly  speaking,  the  defendant  claims  under  him } 
the  case,  therefore,  is  stronger  for  the  admission  of  the  evidence  than  Ivatt  v. 
Finch.     I  think,  therefore,  the  rule  for  a  new  trial  should  be  made  absolute. 

Pabk,  J.  I  should  have  acted  as  the  learned  Judge  at  the  outset ;  but  when 
the  letters  of '  administration  were  put  in,  the  defendant  seemed  to  claim  in 
right  of  the  intestate,  and  the  plaintiff  had  a  right  to  give  in  evidence  the  in- 
testate's declarations. 

Oaselxb,  J.  and  Yattohan,  J.  concurred.  Rule  absolute. 


*841    *OROGERS  The  WARDENS  and  COMMONALTY  of  the  Mystery  of 

r.  DONNE.    Junel. 

An  arbitrator  found  that  commissioners  of  sewers  had,  by  tunnelling,  constructed  a 
■ewer  fit  and  proper  to  be  made,  in  a  workmanlike,  skilful,  and  proper  manner  in  all 
respects ;  bnt  that  the  probability  of  damage  accruing  would  have  been  in  some  de- 
gree less  if  the  sewer  had  been  made  by  open  cutting  instead  of  tunnelling ; 
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Held,  that  the  commissioners  were  not  responsible  for  aji  iigar7  to  an  a^'oining  building 
occasioned  by  tunnelling. 

This  aetion  was  broaght  by  the  Grocers'  Company  against  the  defendant, 
as  clerk  of  the  commissioners  of  sewers,  under  the  forty^second  section  of  4  G. 
4,  c.  114,  to  recover  damages  for  the  injury  occasioned  to  a  house  belonging  to 
the  plaintiffs,  and  occupied  by  Mr.  Bicknell,  their  clerk,  bordering  upon  Princes 
Street.  The  house,  as  was  alleged,  settled  and  sank,  and  was  cracked  and 
damaged  in  various  places,  in  consequence  of  the  foundations  being  disturbed 
and  drawn  from  under  it  by  the  works  connected  with  the  construction  of  a 
sewer  along  Prince  Street.  The  mode  of  construction  adopted  was  by  a  tunnel 
carried  along  the  street  at  a  depth  of  thirty  feet  from  the  surfEwe,  and  contigu* 
ous  to  the  foundation  of  the  plaintiff's  house }  and  it  was  alleged,  that  the 
excavation  for  the  tunnel  caused  a  subsidence  of  the  soil;  which  affected  the 
foundation. 

The  declaration  stated,  that  before  and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  plaintiffs  were  lawfully  possessed  of  and  in  a 
certain  ancient  messuage  and  premises  situate  and  being  in  the  parish  of  St. 
Mildred  the  Virgin,  in  the  city  of  London,  which  said  messuage  was  then  used 
by  plaintiffs  for  the  occupation  of  a  certain  servant  of  plaintiro ;  yet  said  com- 
miasiimers  of  sewers  of  the  citj  of  London  and  liberties  thereof,  well  knowing 
the  premises,  but  wrongfully  and  injuriously  intending  to  injure  plaintiffs  in 
respect  of  their  said  ancient  messuage  and  premises  with  the  appurtenances  as 
aforesaid  to  wit,  on  the  7th  of  August  1884,  wrongfully  and  injuriously  did 
make,  cut,  and  dig  a  certain  shaft,  sewer,  gutter  and  ditch,  ^near  unto  pi^^ 
said  ancient  messuage  and  premises  so  in  possession  of  plaintiffs  as  ^ 
aforesaid  and  did  unskillfully,  wrongfullv  and  improperly,  make,  cut,  and  dig 
said  shaft,  sewer,  ^tter  and  ditch,  so  beinff  near  unto  said  ancient  messuaee 
and  premises  of  plaintiffs  as  aforesaid,  and  did  also  make,  cut,  and  dig  said  shan;, 
gutter,  sewer,  and  ditch  without  shorins  up,  propping,  or  duly  securing  said 
mes8uage  and  premises,  or  the  earth  and  subsoil  supporting  the  walls  of  said 
ancient  messuage  and  premises  of  plaintiffs  as  aforesaid,  in  order  to  prevent 
same  from  being  injured  by  said  making,  cutting,  and  digging  ef  said  shaft, 
sewer,  gutter,  and  ditch  as  aforesaid ;  and  wiUiout  giving  due  notice  to  plain- 
tiffs of  the  intention  of  them,  the  said  commissioners,  to  dig,  make,  and  cut 
said  shaft,  sewer,  gutter,  and  ditch,  so  as  to  .enable  plaintiffs  to  shore  and  prop 
up  their  said  ancient  messuage  and  premises:  by  means  of  which  several 
premises,  said  ancient  messuage  and  premises  of  plaintifiis,  became  and  were, 
and  still  are  greatly  injured  and  weakened,  and  the  walls,  partitions,  ceilings, 
floors,  and  other  parts  of  said  ancient  messuage  and  premises  of  plaintiffs  were 
damaged,  so  that  said  messuage  of  plaintiffii  had  become  and  was  dangerous  to 
live  and  reside  in ;  and  plaintifiis,  from  the  time  of  oommittinff  the  aforesaid 
grievances,  hitherto,  had  been  and  were  hindered  and  prevented  from  enjoying 
their  said  ancient  messuage  and  premises  in  so  ample  and  beneficial  a  manner  as 
they  might  and  otherwise  would  and  ought  to  have  done ;  and  had  been  obliged 
to  expend  divers  sums  of  money,  amounting  to  the  sum  of  500/.,  in  and  about 
the  obtaining  another  residence  for  said  servant  of  plaintiffs,  and  in  and  about 
removing  divers  articles  of  furniture,  and  other  goods  and  chattels  from  and  oat 
of  their  said  ancient  messuage ;  and  by  means  of  the  said  several  premises,  said 
messuage  and  premises  had  i>een  and  were  much  injured  and  ^lessened  n^^ 
in  value,  and  thereby  the  same  had  become  and  were  of  no  use  or  value  *■ 
to  plaintiffs ;  and  plaiintiffs,  by  means  of  the  premises,  were  injured  and  damnified 
to  a  large  amount 

Plea,  not  guilty. 

The  cause  havine  been  referred  to  arbitration  under  an  order  of  Nisi  Prius, 
the  arbitrator  found,  the  defendant  was  clerk  to  the  commissioners  of  sewers  of 
the  city  of  London  and  liberties  thereof,  and  that  a  deep  sewer  had  been  lately 
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mide  by  order  and  under  the  directions  of  the  said  commissioners,  in  Princes 
Street  in  the  said  city,  and  within  the  jurisdiction  of  the  said  commissionerS| 
oeir  to  the  dwelling-house  of  the  plaintiffs  in  the  declaration  in  this  cause  men- 
tioned. That  Princes  Street  was  a  narrow  street;  and  that  there  were,  in  most 
ptrte  of  it,  heavy  buildings  on  one  or  other  of  the  sides,  and  in  some  places  on 
both  sides  of  the  street,  one  of  which  was  the  said  house  of  the  plaintiffs.  That 
there  were  two  modes  of  making  a  sewer  practised  in  the  city  of  London  :  the 
one  bj  what  b  called  tunnelling,  and  the  other  by  what  is  called  open  cutting. 
Tbii  in  Princes  Street,  as  in  most  other  narrow  streets,  with  heavy  buildings 
adjoining  on  them,  a  deep  sewer  could  not  be  made  either  by  the  one  method  or 
the  other  without  risk  of  damage  to  the  adjoining  buildings.  That  the  amount 
of  lisk  varied  according  to  the  nature  of  the  soil ;  that  the  soil  of  Prince  Street 
vu  of  a  kind  to  make  risk  considerable ;  and  that  the  nature  of  the  soil  was 
hown,  or  might,  by  due  inquiir  and  proper  experiments,  have  been  known  to 
the  said  commissioners  before  the  making  of  the  sewer.  That  the  probability 
of  damage  accruing  was  in  some  degree  less  where  the  sewer  was  made  by  open 
cstting,  than  by  tunnelling.  That  the  sewer  in  this  case  was  made  by  the  mode 
of  tunnelling.  That  the  commissioners,  in  directing  the  sewer  to  be  made, 
M^i  ftod  in  the  making  of  it,  *were  acting  bona  fide  in  the  honest  discharge 
*  of  their  duty  as  commissioners ;  and  that  the  sewer  was  fit  and  proper 
to  be  made  for  the  convenient  drainage  of  the  city  of  London,  and  was  made 
in  a  workmanlike,  skilful,  and  proper  manner  in  all  respects,  provided  that  the 
commiaaioners  were  justified  in  making  the  sewer  by  the  mode  of  tunnelling. 
That  m  eonsequence  of  the  making  of  the  sewer,  the  house  of  the  plaintiffs  was 
damajged  to  the  amount  of  400/.  Upon  the  whole  matter,  the  arbitrator  found, 
that  if  the  commissioners  were  authorized  to  make  the  sewer  by  the  mode  of 
tunnelling,  the  verdict  ought  to  be  for  the  defendant.  But  if  the  commission- 
en  were  bound  to  pursue  the  mode  which  afforded  the  utmost  possible  chance 
of  preventing  damage  to  the  adjoining  buildings^  the  verdict  ought  to  be  for 
piajntifiis,  to  the  amount  of  400/.  And  thereupon  the  arbitrator  awarded  that 
the  verdict  which  had  been  taken  for  the  plaintiffs  should  stand,  if  the  Court 
ehonld  be  of  opinion  that  the  verdict  ought  to  be  entered  for  the  plaintiffs ;  but 
if  the  Court  should  be  of  opinion  that  the  verdict  ought  to  be  entered  for  the 
defendant,  then  he  awarded  that  the  verdict  already  entered  should  be  set  aside, 
ud  instead  thereof,  that  a  verdict  should  be  entered  for  the  defendant. 

A  rule  nisi  having  been  obtained  to  enter  a  verdict  for  the  plaintiffs  for  400/. 
uid  coats,  the  Court  desired  that  the  case  might  be  entered  on  the  special 
I*per;andnow, 

Spankte,  Seijt.,  appearing  for  the  plaintiff.  The  defendant  will  rely  on  Sut- 
ton 0.  Carke,  6  Taunt.  29.  where  trustees  of  a  turnpike  road,  empowered  to  make 
watercourses  to  preven  tthe  road  from  being  overflowed,  directed  their  surveyor  to 
«3^i  present  a  plan  for  carrying  off  the  water  of  an  adjacent  brook ;  he  *re- 
^  commend^,  and  on  that  recommendation  they  acted,  and  caused  him 
to  niake,  a  wide  channel  from  the  road,  gradually  narrowing,  and  conducting 
the  water  into  the  ordinary  fence  ditches  of  the  plaintiff's  lands,  which  were 
coefficient  to  discbarge  it,  and  his  land  was  conseauently  overflowed.  It  was 
held  tbat  no  action  lay  against  the  chairman  of  tne  trustees  who  signed  the 
'^  for  cutting  the  trench.  But  there  the  work  was  done  on  the  recommenda- 
tion of  a  surveyor,  on  whose  advice  the  trustees  were  bound  to  act :  here,  the 
mrd  finds  that  the  work  was  done  by  order,  and  under  the  direction  of  the 
<^mi88ioners  themselves;  there  is  no  sub-contractor  to  take  the  blame;  and  it 
vu  the  duty  of  the  commissioners  to  use  every  precaution  which  the  nature  of 
the  case  admitted  :  ordinary  caution  was  not  enough  :  they  should  have  pursued 
the  coarse  attended  with  least  risk — the  mode  of  open  cutting ;  or,  at  all  events, 
should  have  given  the  plaintiffs  notice  of  what  was  intended.  Their  omission 
t  oproceed  in  that  way  was  culpable  negligence,  for  which  they  are  responsible 
to  the  party  injured.    See  Calvin's  Lexicon  sub  voce  Culpa.    Digest,  oook  9. 
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tit.  2.  law  81 ;  book  89.  tit.  2.  law  24.  s.  12.  In  Slinesby  t;.  Barnard,  1  Roll. 
Rep.  430,  the  declaration  alleged  that  the  defendants  dug  a  cellar  under  Barn- 
ard's house,  so  near  the  foundation  of  the  plaintiff's  house  that  it  was  under- 
mined, and  part  fell :  that,  was  held  sufficient  to  entitle  the  plaintiff  to  recover ; 
and  it  does  not  appear  that  negligence  was  alleged.  In  Roberts  v.  Read,  16  East, 
215,  surveyors  of  highways  were  held  responsible  for  undermining  a  wall  ad- 
joining the  highway.  Wyatt  v,  Harrison,  3  B.  &  Adol.  878,  appears  to  restrict 
the  liability  to  the  case  of  an  ancient  messuace  :  but  in  Dodd  v.  Holme,  1  AdoL 
&  Ell.  493,  it  was  held,  that  if  *there  be  negligence  in  the  party  doing  ^^g 
the  injury,  he  is  responsible  under  any  circumstances.  At  all  events  '- 
commissioners  are  responsible  unless  they  give  notice.  In  Jones  v.  Bird,  5  B. 
&  Aid.  844,  Abbott,  C.  J.,  says,  "  One  question  arising  at  the  trial  was,  as  to 
the  effect  which  shoring  up  would  have  produced,  and  i  stated  that  the  com- 
missioners of  sewers  and  their  aeents,  when  repairing  sewers  in  the  neighbour- 
hood of  houses,  were  bound  to  take  all  proper  precaution  for  their  security ;  and 
that  one  question  for  the  jury  to  consider  was,  whether  shoring  up  was  a  proper 
precaution,  and  whether  it  had  been  omitted.  I  also  told  them  that,  even  if 
they  were  of  opinion  that  the  stack  of  chimneys  could  not,  by  any  shoring  up 
whatsoever,  have  been  prevented  from  falling,  still  that  it  was  the  duty  of  the 
defendants,  if  they  thought  so,  to  give  specific  noitce  of  the  danger  to  the  owner  ; 
and  that,  if  they  did  not  do  so,  ihej  were  responsible.  Here  no  such  specific 
notice  of  the  peculiar  construction  of  the  stack  of  chimneys,  and  of  the  danger 
arising  from  it,  was  given.  On  either  of  these  grounds,  therefore,  the  verdict 
of  the  jury  is  sustainable."  And  Bayley,  J.,  said,  "  As  to  the  merits  of  the 
case,  it  is  contended,  that  the  defendants  are  protected,  if  they  acted  bona  fide 
and  to  the  best  of  their  skill  and  judgment.  But  that  is  not  enough  :  they 
are  bound  to  conduct  themselves  in  a  skilful  manner;  and  the  question  was 
most  properly  left  to  the  jury  to  say,  whether  the  defendants  had  done  all  that 
any  skilful  person  could  reasonably  be  reauired  to  do  in  such  a  case." 

The  statute  11  G.  3,  c.  29,  s.  117,  which  regulates  the  mode  of  proceeding 
against  the  commissioners,  and  affords  the  opportunity  of  tendering  amends,  is 
thereby  impliedly  a  declaration  by  the  legiskture  that  they  are  to  be  responsible 
for  damage. 

♦Sir  W.  FoOetty  for  the  defendant.  In  Slingsby  v.  Barnard,  the  de-  ^^^q 
fendant  was  acting  in  a  private  capacity,  and  for  his  own  advantage ;  *-  ^ 
he  was  bound  therefore  to  use  the  highest  degree  of  caution  to  avoid  injuring 
his  neighbour.  But  the  principle  to  be  applied  to  the  conduct  of  public  com- 
missioners is  altogether  different.  They  are  exonerated  if,  in  the  discharge  of 
a  public  duty,  they  proceed  with  due  skill  and  diligence.  The  distinction  is 
taken  in  the  Plate  Glass  Company  ».  Meredith,  4  T.  R.  794.  There  it  was 
held,  that  where  the  acts  of  commissioners  appointed  by  a  paving  act  occasioned 
a  damage  to  an  individual  without  any  excess  of  jurisdiction  on  their  part,  the 
commissioners,  or  paviors  acting  under  them,  were  not  liable  to  an  action. 

So  in  Boulton  v.  Orowther,  2  B.  &  C.  703,  it  was  laid  down,  that  turnpike 
trustees  are  not  liable  to  an  action  for  a  consequential  injury  resulting  from  an 
act  which  they  are  authorised  to  do ;  and  in  Sutton  v.  Clarke,  Gibbs,  C.  J.,  says, 
'<  This  case  is  perfectly  unlike  that  of  an  individual  who,  for  his  own  benefit, 
makes  an  improvement  in  his  own  land  according  to  his  best  skill  and  diligence, 
and  not  foreseeing  it  will  produce  any  injury  to  his  neighbour :  if  he  thereby 
unwittingly  injure  his  neighbour,  he  is  answerable.  The  resemblance  fails  in 
the  most  important  point  of  comparison,  and  his  act  is  not  done  for  a  public 
purpose,  but  for  a  private  emolument.  Here  the  defendant  is  not  a  volunteer  ; 
he  executes  a  duty  imposed  on  him  by  the  legislature,  which  he  is  bound  to 
execute.  He  exercises  his  best  skill,  diligence,  and  caution  in  the  execution  of 
it,  and  we  are  of  opinion  that  he  is  not  liable  for  an  injury  which  he  did  not 
only  not  foresee,  but  could  not  foresee.  He  has  done  all  that  was  incumbant  ou 
him,  having  used  his  beat  skill  and  diligence." 
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^.|^  ^Jones  V.  Bird  isnlso  an  authority  to  the  same  effect ;  for  the  commis- 
-l  sioners  were  held  responsible  in  that  case  expressly  on  the  ground  of  negli- 
gence. Here,  so  far  from  impating  negligence,  the  arbitrator  finds  that  the 
sewer  was  made  in  a  workmanlike,  skilfol,  and  proper  manner,  in  all  respects. 
It  does  not  appear  that  the  accident  would  not  have  happened,  or  that  there 
would  have  boen  no  risk,  if  the  commissioners  had  proceeded  by  open  cutting 
instead  of  tunnelling,  but  merely  that  the  probability  of  damage  would  have 
been  in  acme  degree  less.  That  is  not  sufficiently  definite  to  fix  any  blame  on 
the  commissioners.  It  might  well  be  that  a  diminution  of  the  probability  of 
damage  to  the  extent  of  10/.  could  only  be  procured  by  an  expenditure  of  many 
thousands;  and  the  commissioners,  who  have  done  their  work  in  a  skilful 
Buuuier,  could  not  be  warranted  to  waste  the  money  of  the  public  to  such  an 
extent,  upon  the  bare  possibility  of  so  small  an  advantage. 

Spankie^  in  reply.  It  was  incumbent  on  the  commissioners  to  give  the 
pbdntiff  notice  of  their  mode  of  proceeding ;  and  as  the  arbitrator  has  not  found 
that  they  did  so,  it  must  be  taken  that  they  did  not.  And  no  good  reason  can 
he  assigned  why  public  functionaries  should  not  be  held  responsible,  at  least  to 
the  same  extent  as  a  private  individual :  the  individual  is  responsible,  not  be- 
cause he  derives  an  advantage  from  the  work  which  the  public  functionary  does 
Dot,  but  iiecause  ho  is  bound  by  the  maxim,  ''  Sic  utere  tuo,  iU  alxenum  non 
laoda*."  Where  the  public  fiinctionery  has  acted  with  due  skill  and  diligence 
he  is  indemnified  by  the  public ;  and  in  case  of  unavoidable  injury,  it  is  better 
that  the  loss  should  be  cast  on  the  public,  where  it  will  scarcely  be  felt,  than  on 
an  individual,  whose  ruin  it  may  occasion. 

*421  TiNDAL,  C.  J.  It  appears  to  me  that  the  question  is,  whether  '^'the 
^  facts  found  by  the  arbitrator,  bring  the  case  within  the  terms  of  the 
deelaratton.  The  cause  having  been  referred  to  an  arbitrator,  who  has  stated 
the  facts  for  the  opinion  of  the  Court,  we  must  see  whether  they  raise  the  duty 
set  up  by  the  declaration.  What  the  plaintiffs  allege  is,  that  the  commission- 
ers wrongfully  and  injuriously  did  make,  cut,  and  dig  a  certain  shaft,  sewer, 
gutter,  and  ditch,  near  unto  an  ancient  messuage  and  premises  in  possession  of 
plaiDtiffl^,  and  did  unskilfully,  wrongfully,  and  improperly  make,  cut,  and  dig 
the  said  shaft,  sewer,  gutter,  and  ditch,  so  being  near  unto  the  said  ancient 
raessoage  and  premises  of  pkintiffs  as  aforesaid,  and  did  also  make,  cut,  and 
dig  the  said  shaft,  gutter,  sewer,  and  ditch,  without  shoring  up,  propping,  or 
duly  securing  the  said  messuage  and  premises,  or  the  earth  and  subsoil  support- 
ing the  walls  of  the  said  ancient  messuage  and  premises  of  plaintiffs  as  afore- 
aaidy  in  order  to  prevent  the  same  from  being  injured  by  the  said  making,  cut- 
ting, and  digging  of  said  shaft,  sewer,  gutter,  and  ditch  as  aforesaid. 

Ajs  to  what  follows  about  notice,  the  arbitrator  has  raised  no  question.  Let 
Ui  look  at  the  facts  found,  and  see  whether  the  commissioners  have  conducted 
themselves  in  an  unskilful,  wrongful,  and  improper  manner  in  making  the 
lewer  in  question. 

As  to  the  charge  of  unskilful  work,  the  award  expressly  finds  that  the  work 
was  done  in  a  skilful  and  proper  manner;  but  the  question  is,  whether  on  one 
particular  finding  the  commissioners  should  have  proceeded  by  open  work, 
rather  thin  by  tunnelling.  If  the  award  had  found  that  no  injury  to  the  plain- 
tiffs would  have  ensued,  had  the  commissioners  proceeded  by  open  work,  that 
*XV\  ^^^^^  hdk^e  authorized  a  verdict  for  the  ^plaintiffs ;  but  the  arbitrator 
-*  finds  that  there  would  have  been  risk  in  either  way,  and  only  a  greater 
rkanee  of  escape  from  injury  if  the  commissioners  proceeded  in  one  particular 
way :  and  if  they  were  bound  to  pursue  the  mode  which  gave  the  greatest  possi- 
ble chance  of  escape  from  injury,  the  verdict  ought  to  be  entered  for  the  plain- 
tiffs. But  how  are  we  to  say  that  the  commissioners  are  liable  to  damages,  not 
beoHiae  ihej  did  sot  perform  the  work  in  a  skilful,  proper,  and  workmanlike 
Biaaner  bat  because  they  did  not  adopt  the  course  which  afforded  the  utmost 
ymble  chance  of  escape  from  injury  ?    The  Court  is  not  to  balance  possibili- 
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ties,  or  to  fix  the  commissioDera  with  damages  for  an  injarj  which  might  or 
might  not  have  accrued  had  they  pursued  the  course  suggested.  To  fix  the 
commissioners,  it  should  have  been  shewn  on  the  award  that  the  injury  would 
not  have  happened  if  the  sewer  had  been  constructed  by  open  working.  The 
verdict  therefore  must  be  entered  for  the  defendant. 

Park,  J.  I  am  of  the  same  opinion.  The  defendants  being  public  com- 
missioners, it  should  have  been  shewn  that  they  were  guilty  of  negligence  in 
order  to  warrant  a  finding  against  them.  The  award  however  shews  that  there 
was  no  mode  of  proceeding  which  would  have  been  unattended  with  risk :  the 
street  was  narrow ;  and  the  soil  was  of  a  nature  which  rendered  excavation  dan- 
gerous ;  and  though  the  probability  of  danger  accruing  from  open  cutting  was  less 
than  by  tunnelling,  it  is  said  to  be  only  in  some  degree  less.  How  are  we  to  say 
in  what  degree,  or  to  make  the  commissioners  responsible  for  a  slight  difference 
when  the  award  finds,  ''  that  the  sewer  was  fit  and  proper  to  be  made  for  the 
convenient  drainage  of  the  city  of  London,  and  was  made  in  a  workmanlike, 
skilful,  and  proper  manner,  in  all  respects,  provided  that  the  commissioners 
were  justified  in  making*  the  sewer  by  the  mode  of  tunnelling ;  that  if  ^^m^ 
the  commissioners  were  authorised  to  make  the  sewer  by  the  mode  of  ■- 
tunnelling,  the  verdict  ought  to  be  for  the  defendant :  but  if  the  commission- 
ers were  bound  to  pursue  the  mode  which  afforded  the  utmost  possible  chance  of 
preventing  damage  to  the  adjoining  buildings,  the  verdict  ought  to  be  for  the 
plaintiffs." 

It  has  never  been  held  that  a  public  officer  who  acts  to  the  best  of  his  judg- 
ment and  with  proper  skill,  is  responsible  for  the  utmost  possible  degreee  of 
certainty. 

Gaselee,  J.  I  should  have  been  glad  if  the  arbitrator  bad  made  a  choice 
between  the  two  modes  which  it  was  open  to  the  commissioners  to  pursue.  On 
a  case  stated  like  this  I  have  not  sufficient  materials  to  give  a  decided  judgment^ 
though  when  it  is  said  ''  that  the  sewer  was  fit  and  proper  to  be  made  for  the 
convenient  drainage  of  the  city  of  London,  and  was  made  in  a  workmanlike, 
skilful,  and  proper  manner  in  all  respects,  provided  that  the  commissioners  were 
justified  in  making  the  sewer  by  the  mode  of  tunnelling,"  I  do  not  see  enough 
to  justify  us  in  deciding  against  the  commissioners. 

Yaughan,  J.  I  am  not  enabled  to  say  that  the  commissioners  are  tort  feas- 
ors, and  that  the  allegations  in  the  declaration,  that  they  unskilfully,  wrong- 
fully, and  improperly  cut  the  sewer,  have  been  made  out.  Nor  is  it  found 
in  the  award  that  damage  has  been  occasioned  by  tunnelling  which  would  not 
have  accrued  from  open  cutting.  The  question  is,  whether  public  officers 
are  not  protected  in  the  discharge  of  a  duty  in  which  it  is  found  they  have 
acted  bona  fide  and  in  a  workmanlike,  skilful,  and  proper  manner.  I  think  the 
distinction  taken  in  Sutton  v,  Clarke,  in  favour  of  public  functionaries,  is  well 
founded,  and  that  we  should  give 

Judgment  for  the  defendant. 


*WOOD  t;.  HURD.    June  2.  [*45 

A  defendant  in  G.  P.  cannot  enter  satisfaction  on  the  roll  without  proddcing  a  warrant 
of  attorney  from  the  plaintiff. 

The  defendant,  having  paid  3793Z.,  the  damages  and  costs  in  this  cause, 
proposed,  under  a  judge's  order,  obtained  with  the  consent  of  the  plaintiff's  at:- 
torney,  to  enter  up  satisfaction  on  the  roll :  but  the  secondary  required  the 
production  of  a  warrant  of  attorney  from  the  plaintiff,  to  authorise  this  : 
whereupon 

Butt  moved  to  enter  satisfaction  without  the  production  of  the  warrant;  con- 
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tending  that  tJie  payment  of  the  damaffes  and  oosta,  and  the  consent  of  the 
phintiff'B  attorney,  were  a  sufficient  authority ;  and  alleging  that  the  prodac- 
tioQ  of  a  warrant  of  attorney  was  not  required  in  the  other  courts. 

TiNDALy  C.  J.  Getting  rid  of  a  judgment  of  the  Court  is  so  solemn  a  thing, 
tbt  I  thii^  you  should  pursue  the  usual  course.     Via  trUa  via  tuta. 

Pakk,  J.  The  course  in  this  Court,  from  time  out  of  mind,  has  been  to 
nqaire  tiie  production  of  the  warrant. 

Gassus  and  Vaughan,  Js.,  concurred.  Rule  refused. 


*46]     *GOLDSMID,  Assignee  of  HIRSCHPIELD,  a  Bankrupt,  v,  LEWIS. 

June  2. 

Uoder  section  50,  of  the  Insolyent  Debtors'  Act,  an  insolvent  is  discharged  from  damages 
and  costs  on  a  judgment  in  action  of  tort,  signed  after  the  filing  of  his  petition,  if  the 
Ttrdiet  be  obtained  before. 

This  waa  an  action  of  trover  by  an  assignee  of  a  bankrupt  for  candles  sold 
Ij  the  bankrupt  to  the  defendant. 

Upon  an  issue  as  to  the  bona  fides  of  this  transaction  a  verdict  was  found 
ag^Dst  the  defendant,  with  31^.  damages. 

After  the  verdict,  and  before  judgment  was  signed,  the  defendant  filed  his 
petition  in  the  Insolvent  Debtors'  Court,  and  in  his  schedule  inserted  the  name 
of  the  plaintiff  as  a  creditor,  in  the  manner  following : — 

^'  M.  A.  Gk)ldsmid,  official  assignee  of  F.  Hirschfield,  candle  maker,  a  bank- 
rapt:  231^.  and  costs.'^  '<In  April  last  I  purchased  a  quantity  of  candles 
from  the  bankrupt,  for  which  1  paid  him  :  the  assignees  have  since  brought  an 
tttion  against  me  in  the  Court  of  Common  Pleas,  on  the  ground  that  he  had 
eommitted  an  act  of  bankruptcy  prior  to  my  purchase,  and  they  have  recovered 
t  jadgment  against  me  for  81/.     The  remaining  200/.  inserted  as  supposed 

CMts/^ 

The  defendant  obtained  his  discharge  from  the  insolvent  Debtors'  Court,  but 
kbg  afterwarda  taken  in  execution  for  the  damages  and  costs  in  this  cause, 

BomboBf  Sezjt.,  obtained  a  rule  for  discharging  him  out  of  custody.  He  re- 
lied on  the  forty-sixth  and  fiftieth  sections  of  the  Insolvent  Debtors'  Act,  7  Gr. 
4.  c.  57,  by  wmch  it  is  enacted,  "  That  after  such  examination  made  into  the 
Bitters  of  the  petition  and  schedule  of  any  such  prisoners,  as  hereinbefore 
directed,  it  shall  and  may  be  lawful  at  such  hearing,  or  adjourned  hearing  as 
t^jl  ^aforesaid,  for  the  said  Court,  or  commissioner  or  justices,  upon  such 
^  prisoner's  swearing  to  the  truth  of  his  or  her  petition  and  schedule,  and 
execating  such  warrant  of  attorney  as  is  hereinafter  directed,  to  adjudge  that 
nieh  prisoner  shall  be  discharged  ft-om  custody,  and  entitled  to  the  benefit  of 
this  act,  at  such  time  as  the  said  Court  or  commissioner  or  justices  shall  direct, 
in  pursuance  of  the  provisions  hereinafter  contained  in  that  behalf,  as  to  the 
fnerai  d^U  and  sums  of  money  due^  or  claimed  to  be  due  at  the  time  of  filing 
^i^pnMmer's  petition  from  such  prisoner  to  the  several  persons  named  in  his 
or  ii^  schedule  as  creditors,  or  daimiug  to  be  creditors  for  the  same  respectively, 
or  for  which*  such  persons  shall  have  given  credit  to  such  prisoner  before  the 
time  of  filing  such  petition,  and  which  were  not  then  payable,  and  as  to  the 
claims  of  all  other  persons,  not  known  to  such  prisoner  at  the  time  of  such 
adjudication,  who  may  be  endorsees  or  holders  of  any  negotiable  security  set 
forth  in  such  schedule  so  sworn  to  as  aforesaid.'^  That  the  discharge  of  any 
prisoner  so  adjadicated  as  aforesaid  shall  and  may  extend  to  all  process  issuing 
from  any  court,  for  any  contempt  of  any  court,  ecclesiastical  or  civil,  for  non- 
payment of  money  or  of  cost  or  expenses  in  any  court,  ecclesiastical  or  civil; 
and  that  in  soeh  case  the  said  discharge  shall  be  deemed  to  extend  also  to  all 
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costs  whiob  sucli  prisoner  would  be  liable  to  pay  in  oonsequenoe  or  by  reason 
of  sach  contempt,  or  on  purging  the  same ;  and  that  every  discharge  so  ad- 
judicated  as  aforesaid,  as  to  any  debt  or  damages  of  any  creditor  of  such  pri- 
soner, shall  be  deemed  to  extend  also  to  all  costs  incurred  by  such  creditor 
before  the  filing  of  such  prisoner's  schedule,  in  any  action  or  suit  brought  by 
such  creditor  against  such  prisoner  for  the  recovery  of  the  same ;  and  that  all 
persons  as  to  whose  demands  for  any  such  costs,  money,  or  expenses,  as  afore- 
said, any  such  person  shall  "^be  so  adjudged  to  be  discharged,  shall  be  ^^f,^^ 
deemed  and  taken  to  be  creditors  of  such  prisoner  in  respect  thereof,  ^ 
and  entitled  to  the  benefit  of  all  the  provisions  made  for  creditors  by  this  act, 
subject  nevertheless  to  such  ascertaining  of  the  amount  of  the  said  demands  as 
may  be  had  by  taxation  or  otherwise,  and  to  such  examination  thereof  as  is 
herein  provided  in  respect  of  all  claims  to  a  dividend  of  such  insolvent's  estate 
and  effects." 

Tal/ourd,  Serjt.  and  Cleasbjf,  shewed  cause.  The  defendant  was  not  relieved 
from  the  plaintiff's  claim,  by  his  discharge  in  the  Insolvent  Debtor's  Court. 
That  discharge  applies  only,  under  sect.  46  of  7  G.  3,  c.  67,  to  debts  and  sums 
due  at  the  time  of  filing  the  prisoner's  petition.  But  the  damages  and  costs  in 
this  action  could  not  constitute  a  debt  or  a  sum  due,  till  the  judgment  was 
signed  and  the  costs  taxed;  and  the  judgment  was  not  signed  till  after  filing  the 
petition.  In  Ex  parte  Todd,  cited  in  Goddard  v.  Yander  Heyden,  3  Wils.  270, 
it  was  held  that  costs  do  not  become  a  debt  till  judgment,  and  that  the  creditor 
could  not  prove  them  under  a  commission  issued  before  the  judgment,  notwith* 
standing  the  verdict  was  previous  to  the  bankruptcy.  So,  in  Ex  parte  Charles, 
14  East,  197,  which  overruled  Longford  v.  Ellis,  1  H.  Bl.  29,  note,  it  was  held 
that  a  judgment  for  150/.  damages,  in  an  action  for  breach  of  promise  of  mar- 
riage, entered  up  after  an  act  of  bankruptcy,  was  not  a  good  petitioning  creditor's 
debt,  notwithstanding  the  verdict  has  been  obtained  before  the  act  of  bankruptcy. 
And  in  Bass  v,  Gilbert,  2  M.  &  S.  70,  it  was  held,  that  a  debt  due  on  a  judg- 
ment signed  in  an  action  for  damages  after  an  act  of  bankruptcy  committed  by 
defendant,  and  a  commission  issued  thereon,  was  not  discharged  by  the  certifi- 
cate, *though  the  verdict  was  obtained  before  the  bankruptcy.  In  Wil-  ^^m^ 
mer  v.  White,  6  Bingh.  291,  it  was  held,  that  an  insolvent  was  not  ^ 
exonerated  from  damages  unascertained  at  the  time  of  his  discharge,  although 
the  action  in  which  they  were  sought  to  be  recovered  was  commenced,  and  juog- 
ment  by  default  suffered,  prior  to  his  first  imprisonment  And  Tindal,  C.  J. 
said,  '^  There  are  no  words  in  the  act  which  can  be  applied  to  such  a  liability 
under  a  suit  pending  at  the  time  of  the  insolvent's  first  imprisonment ;  on  the 
contrary,  he  is  required  to  insert  in  his  schedule  the  precise  sum  due  from  him 
to  his  creditor ;  a  thing  impossible  where  the  damages  are  unascertained." 

Bompas.  Here  the  damages  have  been  ascertained  bv  verdict  before  the 
filing  the  petition ;  and  section  50  provides  that  every  discharge  as  to  debt  or 
damages  shall  extend  to  all  costs  incurred  by  the  creditor  in  any  action  brought 
against  the  prisoner  for  the  recovery  of  the  same.  The  case  must  be  decided 
on  the  construction  of  this  statute,  and  not  by  analogies  drawn  from  the  bank- 
rupt laws. 

Tindal,  C.  J.  If  this  question  had  rested  on  section  46, 1  should  have 
thought  the  defendant  was  not  entitled  to  his  discharge ;  for  that  section  enacts, 
that  after  examination  the  prisoner  shall  be  discharged  from  custody  as  to  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing 
such  prisoner's  petition ;  and  there  can  be  no  doubt  that  a  verdict  in  an  actioa 
of  tort  does  not  of  itself  create  a  debt :  it  is  the  judgment  which  creates  the  debt. 
But  the  question  is,  whether  section  50,  has  not  a  wider  range  in  favour  of  a 
*party  in  execution.  Now,  that  section  includes  not  only  debts  with  or  r^vic\ 
without  judgment,  but  process  issuing  for  contempt  of  court  for  nonpay-  1- 
ment  of  money  or  of  costs  or  expenses  in  any  court;  and  provides  that  in  such, 
case  the  discharge  shall  be  deemed  to  extend  also  to  all  costs  which  such  pri- 
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would  be  liable  to  pay  in  consequence  or  by  reason  of  sncb  contempt  or 
on  purging  the  same  :  there  the  sense  is  dosed ;  and  then  the  sentence  com- 
mences de  now :  <'  and  that  every  discharffe  so  adjudicated  as  aforesaid,  as  to 
any  debt  or  damages  of  any  creditor  of  such  prisoner,  shall  be  deemed  to  extend 
also  to  all  ooets  incurred  by  such  creditor,  before  the  filing  of  such  prisoner's 
schedule,  in  any  action  or  suit  brought  by  such  creditor  against  such  prisoner 
for  the  recoyery  of  the  same ;  and  that  all  persons,  as  to  whose  demands  for 
any  such  costs,  damages,  or  expenses,  as  aforesaid,  any  such  person  shall  be  so 
adjudged  to  be  discharged,  shall  be  deemed  and  taken  to  be  creditors  of  such 
prisoner  in  respect  thereof,  and  entitled  to  the  benefit  of  all  the  provisions  made 
for  creditors  by  this  act."  That  can  only  refer  to  the  debts  provided  for  by  the 
forty-dxth  section  :  "  the  several  debts  and  sums  of  money  due  or  claimed  to 
be  doe  at  the  time  of  filing  such  prisoner's  petition," — and  shews  that  the  legis- 
lature contemplated  the  case  where  judgment  has  not  been  signed,  <'  subject, 
nevertheless,  to  such  ascertaining  of  the  amount  of  the  said  demands  as  may  be 
had  by  taxation  or  otherwise,  and  to  such  examination  thereof  as  is  herein  pro- 
vided in  respect  of  all  claims  to  a  dividend  of  such  insolvent's  estate  and  effects/* 
It  seems  to  me  that  expressly  includes  the  case  where  damages  have  been  ascer- 
tained by  a  jury  and  the  costs  remain  to  be  ascertained  by  the  officer  of  the 
court.     This  rule,  therefore,  must  be  made  absolute. 

^^|-|  *Park,  J.     I  am  of  the  same  opinion.     I  thought,  at  first,  that  seo- 

^  tion  50,  applied  only  to  cases  of  attachment  and  contempt;  but  on  refer- 
ring to  sect.  46,  and  coupling  it  with  sect.  50,  I  think  the  latter  includes  die 
present  case.  Sect.  46,  provides  for  a  discharge  in  respect  of  debts ;  and  then 
comes  sect.  50,  which,  after  providing  for  the  case  of  costs  in  respect  of  attach- 
ments and  contempts,  goes  on,  '^  that  every  discharge  so  adjudicated  as  aforesaid, 
as  to  any  debt  or  damages  of  any  creditor  of  such  prirsoner,  shall  be  deemed  to 
extend  also  to  all  costs  incurred  by  such  creditor,  before  the  filing  of  such  pri- 
soner's schedule,  in  any  action  or  suit  brought  by  such  creditor  against  such 
prisoner  for  the  recovery  of  the  same ;  and  that  all  persons  as  to  whose  demand"* 
for  any  such  costs,  money,  or  expenses,  as  aforesaid,  any  such  person  shall  bv.  .^^ 
adjudged  to  be  discharged,  shall  be  deemed  and  taken  to  be  creditors  of  such 
prisoner  in  respect  thereof,  and  entitled  to  the  benefit  of  all  the  provisions  made 
for  creditors  by  this  act."  That  seems  to  me  to  have  been  added  designedly 
after  sect.  46,  to  include  the  case  of  costs  incurred  before  the  filing  of  the 
petition,  the  discharge  in  respect  of  the  principal  debt  being  already  provided 
for. 

Gaselee,  J.  Wilmer  v.  White  was  a  decision  under  sect.  61,  which  was 
held  not  to  apply  to  unliquidated  damages  accruing  upon  judgment  by  default. 
Now  the  fiftieth  section  does  apply  to  unliquidated  damages  when  ascertained  by 
verdict. 

VAuaHAN,  J.  I  am  of  the  same  opinion.  This  is  a  remedial  law,  tind  therefore 
is  to  be  construed  liberally. 

But  it  seems  to  me  that  the  legblature,  having  before  their  eyes  tHo  jonflict- 
iDg  decisions  as  to  the  proof  of  debts,  and  petitioning  creditors'  debts  in  bank- 
*521  ^^V^Jf  ^provided  an  enactment,  which  with  regard  to  the  discharge  of 
J  insolvents  should  exclude  all  doubt.  Section  46,  taken  alone,  applies 
to  debt  properly  so  called ;  but  sect.  50,  discharging  the  insolvent  from  costs 
iocurred  before  filing  the  petition,  seems  to  apply  sect.  46  to  this  very  case. 
And  sect.  51  shews  that  the  legislature  proposed  even  to  give  relief  prospec- 
tively, as  in  the  case  of  annuities,  which  are  directed  to  be  valued. 

Rule  absolute. 

The  court  imposed  a  condition,  that  the  defendant  should  undertake  to  bring 
DO  action. 
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JONES  v.  PBICE.    Junes. 

Plea  of  enjoyment  of  right  of  common  for  thirty  years  before  the  commencement  of  the 
suiti  held  sufficienti  without  saying  thirty  years  next  before. 

Trespass  qu.  d.  fr. 

Plea,  that  the  closes  in  which,  &c.,  at  the  times  when,  &c.,  were  part  and 
parcel  of  a  certain  common,  to  wit,  Doleyan  Common;  that  before  and  at  the 
times  when,  &c.,  the  defendant  was  and  still  is  the  occupier  of  a  certain  mes- 
suage and  lands  with  the  appurtenants  situate  and  being  at  Dolevan  aforesaid, 
and  that  he  and  all  other  the  occupiers  of  the  said  messuage  and  lands  with  the 
appurtenants,  for  a  lull  period  of  thirty  years  before  the  commencement  of  this 
suit,  had  actually  taken  and  enjoyed,  claiming  right  thereto,  and  without  inter- 
ruption, for  himself  and  themseWes  occupiers  of  the  said  messuage  and  lands 
with  the  appurtenants,  common  of  pasture  in  respect  of  the  said  messuage  and 
lands  with  the  appurtenants,  in,  upon,  and  throughout  the  said  closes  in  which, 
&c.,  for  all  his  and  their  commonable  cattle  levant  and  couchant  in  and  upon 
the  "^said  messuage  and  lands  with  the  appurtenants,  every  year  and  at  p^go 
all  times  of  the  year :  wherefore,  &c.  ^ 

Demurrer  for  that  it  was  not  averred  or  shewn  in  or  by  the  said  plea,  that 
such  right  of  common  as  in  that  plea  mentioned  was  actually  exercised  or  enjoyed 
by  the  defendant  and  the  occupiers  of  the  messuage  and  lands  in  that  plea  men- 
tioned, uninterruptedly  for  the  full  period  of  thirty  years  next  before  the  com- 
mencement of  this  suit ;  so  that  if  issue  were  taken  on  the  existence  and  exercise 
and  enjoyment  of  such  right  of  common,  the  defendani;  would  in  manner  and 
form  as  that  plea  was  formed  and  drawn,  be  at  liberty  to  give  in  evidence  an 
uninterrupted  exercise  and  enjoyment  of  such  right  of  common  by  the  occupiers 
of  the  said  messuage  and  lands  in  respect  of  which  it  was  claimed,  for  any  one 
continuous  period  of  thirty  years  before  the  commeucement  of  this  suit,  how- 
ever remote,  although  such  right  might  have  been  subsequently,  and  for  more 
than  thirty  years  next  before  the  commencement  of  this  suit,  extinguished  and 
lost. 

Joinder. 

R.  V.  Richards  in  support  of  the  demurrer  contended,  that  under  2  &  8  W. 
4.  c.  71,  ss.  1, 4, 5,  the  defendant  ought  to  have  pleaded  that  he  had  enjoyed  the 
right  for  thirty  years  next  before  the  commencement  of  the  suit )  otherwise  the 
plaintifif  might  be  under  mat  difficulty  as  to  the  point  on  which  he  should  take 
issue.  As  the  plea  stood  now,  the  defendant  would  succeed  if  he  shewed  an 
enjoyment  of  thirty  years  at  any  time,  even  though  the  thirty  years  should  have 
expired  more  than  twenty  years  before  the  action  commenced.  In  the  Mon- 
mouthshire Canal  Company  v.  Hartford,  1  Cr.  M.  &  Ros.  614,  the  right  was 
pleaded  for  twenty  years  next  before  the  ^commencement  of  the  action,  r^^^j^ 
In  Wright  v.  WilHams,  3  Cr.  M.  &  Ros.  77,  the  user  was  alleged  for  *■  ^* 
forty  years  next  before  the  commencement  of  the  suit ;  but  the  question  there 
was,  whether  it  should  not  have  been  alleged  for  forty  years  before  the  act  com- 
plained of  in  the  declaration. 

Maide,  contrA  was  stopped. 

TiNDAL,  C.  J.  It  seems  to  me  that  the  fourth  section  of  the  statute  is  noth- 
ing bnt  an  exposition  of  the  proof  required  to  establish  the  right.  It  is  a  mere 
question  of  evidence :  and  if  the  plaintiff  joins  in  the  issue  now  offered,  the  de- 
tendant  will  not  be  able  to  get  out  of  the  proof  of  enjoyment  of  the  right  for 
thirty  years  next  before  the  action. 

The  defendant  had  leave  to  amend  on  the  usual  terms  by  withdrawing  the 
demurrer,  and  taking  issue  on  the  right. 
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TOUNG  V.  MURPHY.    June  3. 

To  an  action  for  breach  of  promise  of  marriage.  Pleas,  1st,  That  after  the  promise  de- 
feadaat  discoTered  plaintiff  to  be  an  immodest,  lewd,  unchaste,  and  immoral  person, 
and  being  unmarried,  to  have  had  carnal  intercoarse  with  H.  P.;  2dlj,  That  after  his 
promise  defendant  discovered  that  plaintiff,  being  unmarried,  had  committed  fornica- 
tion with  some  person  or  persons,  to  defendant  anknown,  and  had  been  delivered  of  a 
bastard.  Held,  sufficient. 

The  pUuntiff  declared  on  a  promiBe  of  marriage  made  to  her  by  the  defendanti 
and  alleged  as  a  breach  that  the  defendant  had  intermarried  with  Elisabeth 
Sherratt 

The  defendant  pleaded  first,  fum^cuBumprit ; 
*551  *'^^Jt  ^hat  after  the  making  the  supposed  promise  and  undertaking 
^  in  the  declaration  mentioned,  and  before  his  intermarriage  with  the 
said  Elizabeth  Sherratt  in  the  declaratioB  mentioned,  to  wit,  on  the  81st  of 
Maj,  1834,  he  discovered,  and  received  information,  that  the  plaintiff  was  an 
immodest,  lewd,  unchaste,  and  immoral  person,  and  beinff  sole  and  unmarried, 
had  had  carnal  intercourse  with,  and  was  earnallj  known  by,  and  had  committed 
fornication  with,  one  Henry  Penlease ;  of  which  the  defendant  had  no  notice, 
knowledge,  or  suspicion  at  the  time  of  making  the  supposed  promise  and  under- 
taking in  the  declaration  mentioned :  and  he  further  said,  that  the  information 
he  so  received  and  had,  was  true ;  and  that  the  plaintiff  was  sn  immodest,  lewd, 
unchaste,  and  immoral  person,  and  beinff  sole  and  unmCuried  had,  after  the 
making  Uie  said  supposed  promise  and  undertaking  in  the  declaration  mentioned, 
and  before  his  intermarriage  with  the  said  Elis.  Sherratt,  carnal  intercourse 
with,  and  had  been  carnally  known  by,  and  had  committed  fornication  with,  the 
said  Henry  Penleaze ;  wherefore  the  defendant  refused  to  marry  the  plaintiff,  and 
intermarried  with  the  said  Eliz.  Sherratt,  as  he  lawfully  might  for  the  cause 
aforesaid  ;  and  that,  he  was  ready  to  verify. 

8dly,  That  after  the  making  of  the  said  supposed  promise  and  undertaking 
in  the  declaration  mentioned,  and  before  his  intermarriage  with  the  said  Elis. 
Sherratt,  he  received  information  and  had  notice  that  the  plaintiff,  being  so  sole 
and  unmarried,  had  committed  fornication  with  some  person  or  persons  to  him, 
the  defendant,  unknown,  and  was  pregnant  and  with  child  of  a  child  likely  to 
be  bom,  and  which  was  afterwaitls  bom,  a  bastard,  but  of  which  he  had  no 
notice,  knowledge,  or  suspicion  at  the  time  of  making  the  said  supposed  promise 
and  undertaking  in  the  declaration  mentioned.  And  the  defendant  in  fact  said 
^5fi1  *^^^^  ^^^  plaintiff  being  sole  and  unmarried,  after  the  making  of  the  said 
-I  supposed  promise  and  undertaking  in  the  declaration  mentioned,  and 
before  the  intermarriage  of  the  defendant  with  the  said  Eliz.  Sherratt,  had  com- 
mitted fornication  with  some  person  or  persons  to  the  defendant  unknown,  and 
had  become  and  was  presnant  and  with  child  of  a  child  likely  to  be  bora,  and 
which  was  subsequently  Dom,  a  bastard ;  wherefore  he,  the  defendant,  did  refnse 
to  marry  the  plaintiff,  and  did  marry  the  said  Elis.  Sherratt,  as  he  lawfully 
might  for  the  cause  aforesaid ;  and  that,  he  was  ready  to  verify. 

Demurrer,  for  that  although  every  plea  ought  to  contain  but  one  answer  to 
the  declaration,  and  not  to  contain  several  distinct  matters  of  defence,  yet  the 
defendant  had  endeavoured,  by  his  said  second  plea,  to  include  two  answers  to 
the  declaration  in  the  same  plea,  and  to  include  therein  ^o  distinct  matters  of 
defence  to  the  cause  of  action  mentioned  in  the  declaration ;  inasmuch  as  in  one 
part  of  the  said  second  plea  he  had  alleged  that  the  plaintiff  was  an  immodest, 
lewd,  unchaste,  and  immoral  person ;  and  in  another  part  of  the  same  plea,  that 
she,  being  sole  and  unmarried,  had  had  carnal  intercourse  with,  and  had  been 
earaally  known  by,  and  committed  fornication  with,  the  said  Henry  Penleaze ; 
and  also,  for  that  the  said  plaintiff  could  not  traverse  or  confess  and  avoid  either 
of  those  distinct  answers  and  matters  of  defence  without  admitting  the  other  of 
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them,  nor  could  she  take  or  ofifer  any  certain  issne  upon  the  said  matters  of  de- 
fence; and  also,  for  that  the  said  plea  tended  to  prolixity  in  pleading,  and  could 
not  he  answered  hy  a  single  replication ;  also,  for  that  the  said  allegation  con- 
tained in  the  second  plea,  hy  which  it  was  alleged  that  the  plaintiff  was  an  im- 
modest, lewd,  unchaste,  and  immoral  person,  was  bad,  not  sufficiently  certain, 
nor  did  it  give  or  convey  to  the  plaintiff  any  ^sufficient  or  certain  inform-  p^e^j 
ation  or  knowledge  as  to  the  manner  in  which  the  defendant  intended  to  ■- 
impeach  her  modesty,  chastity,  or  morality,  or  upon  what  immodest,  lewd,  un- 
chaste, or  immoral  conduct  of  the  plaintiff  the  defendant  intended  to  rely  in 
support  of  that  allegation ;  nor  would  the  plaintiff,  from  such  allegation,  he  in 
any  wav  prepared  to  answer  the  said  charge :  and,  also  for  that  the  said  second 
plea  did  not  sufficiently  state  or  allege  that  the  plaintiff  was  an  immodest,  lewd, 
onchaste,  or  immoral  person,  because  she  had  had  carnal  intercourse  with,  and 
been  carnally  known  by,  and  committed  fornication  with,  the  said  H.  Penleaze, 
as  mentioned  in  the  plea,  or  for  any  other  separate  and  distinct  causes  or  cause ; 
and  the  plaintiff  was,  by  the  said  second  plea,  left  in  uncertainty  as  to  what 
particular  charge  of  immodesty,  lewdness,  unchastity,  and  immorality,  the  de- 
fendant meant  to  bring  against  her  by  the  allegation  first  above  mentioned  : 
and  that  the  second  plea  was  in  other  respects  double,  uncertain,  informal,  and 
tended  to  prolixity  in  pleading,  and  to  several  issues,  and  was  against  the  rules 
of  pleading :  and  also,  for  that  the  defendant  had  not  stated  or  alleged  in  his 
said  second  plea  at  whai  time  or  times  the  plaintiff  committed  fornication  with 
the  said  H.  Penleaze,  as  in  the  said  second  plea  mentioned,  although  that  alle- 
gation was  a  material  one,  and  ought  to  have  been  stated  with  sufficient  certainty 
of  time : 

That  although  every  plea  ought  to  contain  but  one  answer  to  the  declaration, 
and  ought  to  contain  only  one  matter  of  defence,  yet  the  defendant  had  endea- 
voured oy  his  third  plea  to  include  two  answers  and  matters  of  defence  to  the 
declaration  in  the  said  third  plea,  inasmuch  as  he  had  alleged  in  the  said  plea 
that  the  plaintiff  had  committed  fornication  with  some  person  or  persons  to  the 
defendant  unknown,  and  then  had  gone  on  to  allege  in  the  same  plea  that  the 
plaintiff  *had  become  and  was  pregnant  and  with  child  of  a  child  likely  r^^^ 
to  be  bom,  and  which  was  subsequently  born,  a  bastard ;  while  a  plea  con-  '- 
taining  either  of  the  above  allegations  would  be  a  sufficient  answer  to  the  declara- 
tion :  also,  for  that  it  was  not  alleged  by  whom  the  said  plaintiff  had  become  and 
was  pregnant  with  the  said  child,  or  that  the  persons  or  person  by  whom  she  was 
so  pregnant  were  upknown  to  the  defendant,  or  that  such  pregnancy  was  the  result 
of  the  fornication  so  alleged  to  have  been  committed,  as  in  the  tbird  plea :  also, 
for  that  the  defendant  h^  not  alleged  in  or  by  the  said  third  plea  with  sufficient 
certainty,  whether  he  intended  to  rely  on  the  plaintiff's  having  committed  for- 
nication with  some  person  or  persons  unknown  to  him :  and  also,  for  that  defend- 
ant had  not  stated  in  his  said  third  plea  with  sufficient  certainty  at  what  time 
such  fornication  was  committed,  or  that  the  time  when  it  was  committed  was 
unknown  to  him,  although  the  committing  of  such  fornication  was  a  material 
fact,  and  ought  to  have  been  alleged  with  sufficient  certainty  as  to  time. 

Joinder. 

I^BOcock,  in  support  of  the  demurrer,  in  addition  to  the  objections  set  forth, 
urged,  that  the  pleas  placed  the  plaintiff  in  difficulty  as  to  tbe  evidence  with 
which  she  should  be  prepared.  She  could  not  foresee  whether  the  defendant 
would  rely  on  the  particular  or  the  general  charge ;  and  if  the  defendant  failed 
on  the  particular  charge,  he  might  rely  on  some  equivocal  act  with  respect  to 
which  the  plaintiff  might  be  unprepared  with  evidence.  A  replication  of  de 
injuria  would  not  put  in  issue  the  whole  of  the  imputations  cast  on  the  plain- 
tiff; it  would  put  in  issue  the  pregnancy,  but  not  *who  was  the  putative  p^^Q 
father;  and,  for  aught  that  appeared  to  the  contrary,  it  might  be  the  ■- 
defendant  himself.  And  the  imputation  vf  unchastity  was  too  general :  a  justi- 
fication which  relies  on  the  plaintiff's  misconduct  ought  to  consist  of  specific 
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eharges,  and  not  of  mere  general  imputatioDS :  J' Anson  v,  Stuart,  1  T.  R.  752 
Holmes  v.  Catesby,  1  Taunt.  543,  Jones  v.  Stevens,  11  Price,  235. 

TiNDAL,  C.  J.  Those  were  all  cases  of  libel,  where  the  defendant  is  a  wrong- 
doer.    Whether  or  not  he  is  so  here,  is  sub  judice. 

The  plaintiff  may  amend  by  withdrawing  the  demurrer  and  taking  issue  on 
the  pleas.  Leave  to  amend  accordingly. 


GREEN  and  ANOTHER,  Assignees  of  LAST  and  CASEY,  Bankrupts,  v. 
WHITE  and  ANOTHER.     June  4. 

L.  placed  silks  in  defendant's  hands  as  secnritj  for  advances. 
Not.  27th  an  order  from  L.  was  delivered  to  defendants  to  advance  W.  £600  on  the  sUks, 

but  DO  advance  was  made  that  day. 
Dec.  3d  L.  committed  an  act  of  bankruptcy,  and  Dec.  5th  a  commission  was  issued 

agwnst  him. 
Dec  6th  defendants  advanced  money  to  W.  on  the  order  of  Nov.  2Yth,  which  order  a 

juy  found  to  be  a  fraudulent  preference : 
Held,  not  a  payment  to  the  bankrupt  protected  by  sect.  82.  of  6  G.  4.  c.  16. 

Thx  plaintiffs,  assignees  of  Last  and  Casey  bankrupts,  sued  the  defendants 
for  money  had  and  receiTed  to  the  use  of  the  bankrupt  under  the  following 
circamstances : —  s 

Last  and  Casey,  silk  merchants,  had,  in  the  usual  course  of  business, 
deposited  silks  with  the  defendants  on  the  18th  of  November,  as  a  security  for 
advances  to  be  made  by  the  defendants  to  Last  and  Casey. 
^^-|  '''Shortly  afterwards.  Last  and  Casey  being  in  a  state  of  insolvency, 
^  on  the  23d  of  November,  1834,  issued  circulars  for  a  meeting  of  their 
creditors  on  the  30th. 

The  defendants  knew  on  the  22d  that  Last  and  Casey  had  suspended  their 
payments,  and  on  that  day  wrote  to  say  that  they  should  hold  the  silks  only 
till  the  2d  of  December,  when,  if  defendants'  balance  were  not  paid,  they  should 
aeU  them  to  the  best  advantage. 

On  the  26th  of  November,  Last  and  Casey  delivered  to  one  Waite  the  fol- 
lowing order,  addressed  to  the  defendants : — 

''  Please  to  advance  the  further  sum  of  £500  upon  the  silks,  and  pay  same  to 
bearer." 

This  was  delivered  to  the  defendants,  but  they  made  no  advance  that  day. 

On  the  30th  was  a  meeting  of  the  creditors  of  Lost  and  Casey,  at  which  one 
of  the  defendants  was  present. 

On  the  2d  of  December  48.  in  the  pound  was  offered  to  the  creditors  by  way 
ot  composition. 

On  the  3d  Last  and  Casy  committed  an  act  of  bankruptcy ',  and  on  the  5th  a 
iat  was  issued. 

On  the  6th  the  defendants  advanced  to  Waite  £150  upon  the  order  of  Novem- 
ber the  27th,  and  on  the  14th  of  December,  pursuant  to  an  understanding  they 
had  come  to  on  the  6th,  advanced  the  residue  of  the  £500  specified  in  that  order, 
by  taking  up  acceptances  to  that  amount  which  Waite  haa  given  to  the  bank- 
rupts, and  which  were  not  due  at  the  time  of  the  bankruptcy. 

The  defendants  afterwards  sold  the  silks,  and  upon  the  plaintiffs  suing  them 
for  the  money  obtained  by  such  sale,  claimed  to  retain  it  on  account  of  the  £500, 
ao  as  above  ftdvanoed  to  Waite. 

The  jary  gave  a  verdict  for  the  plaintiffs,  and  found  that  the  order  given  by 
^«^     the  bankrupts  to  Waite  on  the  '^27th  of  November,  was  a  fraudulent 
•■     preference  of  Waite. 

Crowder  obtained  a  rule  nisi  to  set  aside  this  verdict,  on  the  ground  that  the 
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order  haviDg  been  received  by  tbe  defendants  on  the  27tb  NoTember,  and  the 
jury  not  having  found  that  they  were  privy  to  the  fraudulent  preference  of 
Waite,  the  advance  made  by  them  on  the  6th  and  14th  of  December,  must  have 
relation  to  the  27th  of  November,  when  they  would  have  been  protected  under 
the  eighty-second  section  of  the  6  G.  4,  c.  16,  as  a  payment  bona  fide  made  to 
the  bankrupt,  before  the  date  and  issuing  of  the  commission  by  a  person  who 
had  no  notice  of  any  act  of  bankruptcy.  It  might  be  conceded  that  the  order 
in  Waite's  hands  did  not  effect  an  equitable  assignment  of  the  silks. 

Starkg,  Seijt.,  and  Turner,  who  shewed  cause,  contended  that  no  such  rela* 
tion  could  be  admitted ;  for  the  order  of  the  27th  being  a  fraud,  gave  Waite  no 
claim  either  to  the  money  or  to  the  silks ;  and  the  advances  being  actually  made 
subsequently  to  the  issuing  of  the  commission,  the  defendants  were  not  protect- 
ed by  the  eighty-second  section.  They  had  good  reason  to  suspect  the  pro- 
priety of  the  order,  and  for  refusing  to  make  any  advance :  but  the  advance 
being  made  after  the  commission,  it  was  immaterial  whether  they  knew  of  the 
fraudulent  preference  or  not. 

Croicder  and  Gumey  in  support  of  the  rule. 

The  defendants  made  the  advance  in  the  usual  course  of  business,  and  could 
not  refuse  to  obey  an  order  made  by  the  owners  of  the  silks  before  an  act  of 
bankruptcy.  If  the  money  had  been  actually  paid  to  Waite  on  the  27th,  that 
would  have  been,  in  effect,  a  payment  to  the  bankrupt  before  commission,  and 
protected  by  sect.  82.  And  whether  the  money  is  paid  '''into  his  hands  ^^^ 
at  the  time,  or  he  consents  instead  to  «n  arrangement  for  the  discharge  ^ 
of  bills  to  become  due  at  a  future  day,  is  immaterial  to  the  assignees.  If  the 
money'  has  been  placed  in  Waite's  hands,  and  he  had  returned  it  to  the  defend- 
ants, as  his  agents,  for  the  purpose  of  taking  up  these  bills,  that  would  have 
been  a  good  payment  on  the  27th ;  and  whether  the  money  is  placed  in  his  hands 
or  placed  to  his  credit  in  the  books  of  his  agents,  can  make  no  difference. 

Bailey  v,  Culverwell,  8  B.  &  C.  448,  shews  that  a  vendor  of  goods  may  rely 
upon  an  order  given  by  the  vendee  before  his  bankruptcy  for  the  resale  of  the 
goods  in  order  to  meet  an  acceptance  given  for  the  price  on  the  first  sale, 
although  the  order  is  not  acted  on  till  after  the  bankruptcy  of  the  vendee.  And 
in  Bedford  v,  Perkins,  3  Car.  k  P.  90,  where  A.,  being  a  trader,  before  any  act 
of  bankruptcy,  directed  his  broker,  who  had  authority  t  odistrain  for  rents  due 
to  him,  to  pay  a  certain  sum  to  B.  in  satisfaction  of  a  debt,  and  the  broker  bona 
fide  agreed  with  B.  to  pay  him  as  soon  as  he  received  the  rents,  and  after  this 
A.  became  bankrupt,  it  was  held,  that  the  assignees  of  A.  could  not  recover  that 
sum  from  the  broker,  though  he  did  not^  in  fact,  pay  it  over  to  B.  till  after 
the  commission  issued. 

TiNDAL,  C.  J.  I  can  see  no  reason  for  sending  this  cause  down  to  a  second 
trial.  It  appears  on  the  evidence  that  the  order  on  which  the  payment  in  ques- 
tion has  been  made,  was  lodged  with  the  defendants  on  the  27th  of  November. 
By  that  order  they  were  directed  to  make  Waite  an  advance  of  500/.  on  silks 
of  Last  and  Casey  then  in  their  hands.  If  the  advance  had  been  actually 
made  on  that  day,  it  would  have  been  an  advance  to  the  order  of  the  bankrupts 
before  their  bankruptcy,  and  within  the  protection  of  sec.  82.  But  no  ad- 
vance *was  made  at  that  time ;  and,  instead  of  it,  an  arrangement  was  ritictst 
entered  into,  that  the  sum  which  was  the  subject  of  the  order  should  at  ^ 
some  future  time  be  set  off  against  certain  bills  of  exchange.  If,  indeed,  the 
order  had  been  such  as  would  affect  the  property  in  the  goods,  the  payment  on 
the  6th  might  have  been  deemed  a  valid  payment )  but  the  jury  have  found  that 
the  order  was  fraudulent :  it  was  good  for  nothing  in  the  hands  of  Waite  :  an(^ 
the  silks  remained  in  specie  the  property  of  the  bankrupts  on  the  6th  of  De- 
cember, unaffected  by  any  lien.  If  so,  the  proceeds  of  those  goods  belong  to 
the  assignees,  equally  unaffected  by  any  lien.  Then,  two  days  after  the  com* 
mission  issues,  the  payment  is  made,  and  is  not  referable  to  any  transaction 
which  could  bind  the  property  in  the  goods. 
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When  the  commiBsion  issued^  the  defendants  should  have  stayed  their  hands; 
and  they  would  have  had  a  good  answer  to  any  claim  on  the  part  of  Waite. 
Buppoee  Waite  had  sued  them  at  that  moment :  the  assignees  would  hare  given 
notice  that  the  order  was  fraudulent :  a  rule  for  the  assignees  to  intei-plead 
would  have  been  obtained,  and  their  proof  that  the  order  was  fraudulent  would 
have  been  an  answer  to  Waiters  action.  I  think,  therefore  ihat  the  advance 
made  on  the  6th  of  December  was  not  protected  by  the  eighty-second  section : 
the  eighty-third  makes  the  commission  notice  of  the  bankruptcy  to  all  intents 
ind  purposes ;  it  was  immaterial,  therefore,  to  leave  it  to  the  jury  whether  the 
defendants  knew  of  the  fraud  or  not. 

Pabk,  J.  I  am  of  the  same  opinion.  If  it  had  been  necessary  for  the  jury 
to  inquire  into  the  defendants'  knowledge  of  the  fraud,  there  ought  to  be  a  new 
trial.  But  I  agree  that  it  was  not  necessary;  and  there  having  been  no  actual 
payment  till  the  6th  of  December,  the  whole  of  Waite's  claim'  ended  by  what 
*641  \  ^PP®^^  ^^  *^^  ^  ^^^  ^^^-  ^^^^  ^^^  ^  sufficient  authority  to  stay 
^  the  defendants'  hand :  they  have  made  a  payment  in  their  own  wrong| 
and  the  rule  for  a  new  trial  must  be  discharged. 

Oaselxe,  J.,  concurred. 

Yaugeuln,  J.  When  the  defendants'  counsel  conceded  that  this  was  not  an 
equitable  assignment,  he  conceded  the  whole  case;  and  the  payment  having 
been  made  after  the  commission  issued,  is  not  pretected  by  any  act  of  parlia- 
ment. Buie  discharged. 


GRANGER  t;  TAUNTON.    June  4. 

The  sheriff  of  the  city  of  Oxford  has  not  the  execation  in  Oxford  of  writs  from  the 

superior  coarts. 

Thje  sheriff  of  the  city  of  Oxford  having  been  called  on  to  retuma  a  ca.  sa. 
addressed  to  him  in  this  cause, 

Hendenon  obtained  a  rule  nisi  to  discharge  the  rule  calling  on  the  sheriff  of 
the  city  for  such  return.  He  contended  that  the  writ  should  have  been  ad- 
dressed to  the  sheriff  of  Oxfordshire,  and  produced  an  affidavit  from  the  under- 
eheriff  of  the  said  city,  deposing  that  previously  to  the  Municipal  Reform  Act 
the  bailiff  of  the  city  had  the  execution  of  writs  from  the  two  city  courts,  but 
that  the  execution  in  Oxford  of  writs  from  the  superior  courts  had  always  de- 
volved on  the  sheriff  of  Oxfordshire. 

KeUy^  who  shewed  cause,  relied  on  the  sixty-first  section  of  6  W.  4.  c.  76, 
by  which  it  is  enacted,  <<  that  in  the  city  of  Oxford,  in  the  town  of  Berwick- 
upon-Tweed,  and  in  the  counties  of  the  cities  of  Bristol,  Canterbury,  Chester. 
^-^  Coventry,  Exeter,  Gloucestier,  Litchfield,  Lincoln,  Norwich,  *  Worcester, 
^  and  York,  and  in  the  counties  of  the  towns  of  Caermarthen,  Haverford, 
west,  Kingston-upon>Hull,  Newcastle-upon-Tyne,  Nottingham,  Poole,  and  South- 
ampton, the  council  shall,  on  the  1st  day  of  November,  in  every  year,  appoint 
a  fit  person  to  execute  the  office  of  sheriff,  with  the  like  duties  and  powers  as 
the  sheriff,  or  the  person  filling  the  office  of  sheriff,  in  the  said  towns  and  coun- 
ties respectively,  would  have  had  if  this  act  had  not  passed ;  and  every  person 
who,  at  the  time  of  the  passing  of  this  act,  shall  hold  the  office  or  execute  the 
duties  of  sheriff  in  the  said  towns  and  counties  respectively,  shall  hold  and 
execute  the  same  until  the  first  appointment  of  a  shenff  therein  under  the  pro- 
visions of  this  act,  and  no  longer." 

Before  that  act  the  bailiffa  of  Oxford  and  only  the  execution  of  writs  from 
the  city  courts;  but  the  sheriff  of  the  counties  of  the  other  cities  and  towns 
enomerated  in  the  sixty-first  section  had  the  execution  in  those  counties  of  writs 
from  the  superior  courts,  and  have  it  still ;  and  it  is  the  manifiest  object  of  the 
section  to  render  the  practice  uniform  in  all  the  cities  and  towns  enumerated  in 
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the  section.  In  the  city  of  Oxford  or  the  town  of  Berwick-upon-Tweed,  the 
council  is  every  year  to  appoint  a  person  to  execute  the  office  of  sheriff,  with  the 
like  duties  and  powers  as  the  sheriff  or  the  person  filling  the  office  of  sheriff  in 
the  town  and  counties  of  the  town  of  Southampton  or  Poole. 

If  the  sheriff  of  the  city  of  Oxford  is  not  to  have  the  return  writs  from  the 
superior  courts,  he  will  not  have  the  like  duties  and  powers  as  the  sheriff  of  the 
towns  and  counties  of  the  towns  of  Southampton  or  roole. 

TiNDAL,  C.  J.  As  the  question  arises  on  a  single  section  of  the  act,  we  may 
put  the  construction  on  it  which  upon  the  first  reading  it  appears  plainly  to 
bear.  The  section  applies  to  some  towns  which  had  sheriffs  ^before  the  r^/> 
passine  of  the  act ;  and  some  which  had  not :  it  directs  that  in  every  ^ 
year  the  council  shall  appoint  a  fit  person  to  execute  the  office  of  sheriff, — and 
then  goes  on, — "  with  the  like  duties  and  powers  as  the  sheriff,  or  the  person 
filling  the  office  of  sheriff,  in  the  said  towns  and  counties  respectively,  would 
have  had,  if  this  act  had  not  passed.''  In  the  city  of  Oxford  there  was  no 
sheriff  before  this  act ;  there  were  two  bailiffs,  who  had  some  duties  analogous 
to  those  of  sheriffs,  but  not  the  return  of  writs  from  the  superior  courts.  I  think , 
therefore,  full  effect  is  given  to  the  section  by  ascribing  to  the  sheriff  of  the 
city  of  Oxford  the  same  powers  as  the  bailiffs  of  Oxford  had  before.  If  the 
legislature  had  intended  so  great  a  change  as  that  of  taking  from  the  sheriff  of 
the  connty  the  execution  in  Oxford  of  writs  from  the  supenor  courts^  some  ex- 
press intimation  would  have  been  given  of  such  intention. 

Park,  J.  If  the  legislature  intended  to  render  the  practise  uniform  in  all 
the  towns  and  cities  enumerated  in  seStion  61,  qtiod  voluerunt  non  dixerunt, 

&ASEi.EE^  J.,  and  YAUonAN;  J.^  concurred 

Bule  absolute. 


SHARP  V.  HAWKER.    June  6. 

The  Court  of  0.  P.  cannot  interfere  summarily  to  compel  an  attorney  to  pay  OTer  money 
receired  for  a  client,  in  an  action  in  that  Court,  unless  he  be  an  attorney  of  that 
Court. 

A  Rule  had  been  obtained  calling  on  the  plaintiff's  attorney  to  pay  over  to 
the  plaintiff  21^.  I7«.  \d.  received  ^  this  cause,  together  with  the  costs  of  the 
application. 

*  WhUmorey  who  shewed  cause,  relied  on  an  affidavit  that  the  plaintiff's    p^g- 
attorney  had  never  been  admitted  an  attorney  of  the  Court  of  Common    *- 
Pleas,  and  contended  that,  therefore^  he  was  not  subject  to  the  summary  j  uris- 
diction  of  the  court  in  this  matter. 

Humfrty^  in  support  of  the  rule,  argued  that  the  plaintiff  could  only  apply  to 
the  court  in  which  the  action  was  brought :  but 

BuUy  amicus  curiae,  said  that  he  had  applied  with  success  to  the  Court  of 
Kind's  Bench  against  an  attorney  of  the  Court  of  King's  Bench,  who  improperly 
withheld  money  received  by  him  in  the  conduct  of  a  suit  in  the  exchequer 
Andy 

Per  Curiam,  You  may  bring  you  raction ;  but  we  have  no  authority  to  inter- 
fere in  this  way,  unless  against  an  officer  of  this  court. 


NORTON  V.  LORD  MBLBOURNE.  Junt  7. 

Practice.  Affidavit  for  issuing  a  commission  to  examine  a  witness  out  of  the  jurisdiction 
of  the  court,  need  only  state  the  name  of  the  witness ;  that  he  is  a  material  witness, 
and  out  of  the  Jurisdiction  of  the  court. 
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Ix  thifl  action  for  crim.  con., 

BaQ^  obtained  a  rule  nisi  for  a  commission  to  examine  witness  imder  4  W. 
4,  e.  22,  8.  2.  The  affidavit  stated,  that  the  witness,  Mansell,  resided  at  the 
castle  of  Dublin,  in  the  service  of  Lord  Malgrave ;  that  he  was  a  material  wit- 
ness for  the  plaintiff,  and  that  the  trial  of  the  cause  was  expected  to  take  place 
on  the  14th  of  June. 

,^gg^  '^The  Attorney' General,  who  shewed  cause,  contended  that  the  affidavit 
-'  disclosed  no  sufficient  ground  for  granting  the  commission.  This  action 
was  in  the  nature  of  a  criminal  charge ;  and  the  statute  43  G.  3,  for  the  exami- 
nation of  witnesses  on  criminal  charges,  shews  the  anxiety  of  the  legislature  that 
the  witness  should,  if  possible,  appear  in  court.  The  affidavit  should  have  shewn 
some  exertion  to  procure  the  attendance  of  the  witness,  which,  from  the  accessi«- 
bility  of  Dublin,  might  easily  have  been  obtained. 

It  did  not  even  appear  that  the  witness  had  not  been  in  London  since  the 
commencement  of  the  action,  or  might  not  return  thither  before  the  trial. 

TiXDAL,  C.  J.  The  affidavit  is  framed  in  the  usual  way;  and  though  this 
action  is  in  the  nature  x)f  a  criminal  charge,  it  is  still  a  civil  action ;  and  between 
civil  actions  the  court  can  draw  no  distinction.  The  affidavit  discloses  the  name 
f(  the  witness,  and  if  he  comes  within  the  jurisdiction  of  the  court  before  the 
trial,  the  commission  will  go  for  nothing. 

Park,  J.  The  affidavit  is  in  the  usual  form ;  and  as  the  witness  is  to  be 
examined  viv4  voce,  no  inconvenience  will  ensue. 

(rASELEE,  J.  coucurrcd. 

Yauohan,  J.  The  object  of  the  act  was,  to  obviate  the  inconvenience  arising 
from  the  want  of  power  to  compel  the  attendance  of  witnesses  out  of  the  juris- 
diction of  the  court ;  and  all  that  is  requisite  to  warrant  the  issuing  of  a  com* 
mission,  when  the  case  requires  it,  is,  that  the  witness  should  be  out  of  the 
jurisdiction.  If  he  had  been  applied  to,  and  had  promised  to  come,  there  would 
have  been  no  power  to  enforce  nis  attendance.  Rule  absolute. 


*69]  *GAUNT  ».  WAINMAN.    June!. 

Tenant  took  lands  from  the  aSBignees  of  demandant's  hnsband  by  deed  which  described 
them  ag  freehold :  Held,  that  he  was  not  estopped  by  that  deed,  as  against  demandant 
in  dower,  to  prove  them  to  be  leasehold. 

To  a  writ  of  dower  the  tenant  pleaded  that  the  husband  of  demandant  wis 
cot  at  the  time  of  the  marriaee  with  him  seized  of  such  estate  in  the  messuages 
and  lands,  &o.  in  question,  whereof  he  could  endow  the  demandant. 

At  the  trial  it  appeared  that  in  October,  1824,  the  assignees  of  the  demand- 
ant's husband,  then  a  bankrupt,  conveyed  the  premises  in  Question  to  the  do« 
fendant  under  the  description  of,  '^  All  that  messuage,  and  all  such  plot  or  part 
as  is  of  the  nature  or  tenure  oijfreehold,  of  and  in  a  close  called  Near  Bank.'' 

The  tenant  proved  that  the  premises  were  leasehold :  but,  it  being  objected 
that  he  was  estopped  to  ofifer  this  proof  against  the  deed  under  which  he  had 
taken  the  premises,  the  verdict  was  entered  for  the  demandant,  with  leave  for 
the  tenant  to  move  to  set  it  aside. 

A  mle  nisi  having  been  obtained  accordingly. 

CreuwtU  and  Sbggtm,  who  showed  cause,  referred  to  Shep.  Touchst.  63,  and 
the  anthoritiea  cited  in  the  judgment  of  the  court  in  Lainson  v,  Tremere,  1  Adol. 
ft  £1L  702,  to  show  that  the  tenant  was  estopped  by  the  deed  under  which  he 
claimed  title  to  dispute  the  nature  of  the  title  conferred  by  that  deed.  [Tin- 
DAL,  C.  J.  As  between  the  parties  to  that  deed  there  mav  be  an  estoppel ;  but 
yon  set  it  np  agunst  a  stranger  to  the  deed.]  The  defencknt,  buying  the  pro- 
perty snbject  to  dower,  bought  it,  in  effect,  of  the  wife  as  well  as  of  the  nusbuid,- 
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he  is  therefore  estopped  to  tarn  raaad.agam8t  the  party  of  whom  he  pur-    j^^q 
chased.    *[Tindal,  C.  J.    Suppose  he  had  bought  the  premises  as  a     *• 
leasehold;  would  the  demandant  be  estopped  to  say  that  they  were  freehold?] 
It  may  be  conceded  she  would  not. 

Wightman,  for  the  tenant.  That  disposes  of  the  case^  for  there  can  be  no 
estoppel  unless  it  be  mutual.  But  this  was  no  estoppel  even  as  between  the 
parties  to  the  deed ;  for  if  it  were,  a  party  who  should  buy  a  leasehold  under 
the  representation  that  it  was  freehold,  could  never  bring  an  action  on  the  cove- 
nant for  title.  He  would  be  under  the  double  disadvantage  of  not  having  the 
estate  he  bargained  for,  and  of  being  subject  to  dower  upon  a  leasehold  estate. 

TiNDAL,  C.  J.  I  think  this  is  a  case  in  which  the  defendant  is  not  precluded 
from  shewing  the  real  nature  of  the  estate.  According  to  Co.  Lit.  852,  a, 
<'£very  estoppel  ought  to  be  reciprocal,  that  is,  to  bind  both  parties;  and  this 
is  the  reason,  that  regularly  a  stranger  shall  neither  take  advantage,  nor  be  bound 
by  the  estoppel." 

It  would  be  hard  iiideed  if  it  were  otherwise ;  and  therefore  this  rule  must 
be  made  Absolute. 


*The  Company  of  Proprietors  of  the  CROSS  KEYS  BRIDGE  v,    [♦71 
RAWLINGS  and  Another.    June  7. 

• 

Declaration  for  carelessly  impinging  with  a  ship  against  plaintiff's  bridge,  and  thereby 
doing  damage. 

Plea,  that  plaintiffs  improperly  narrowed  the  channel  by  an  obstruction,  without  this, 
that  the  damage  was  occasioned  by  the  carelessness  of  defendants : 

Held,  that  under  this  plea  defendants  were  entitled  to  gire  evidence  in  disproof  of  care- 
lessness, after  they  had  failed  to  establish  the  obstrnction  imputed  to  plaintiffs. 

Case.  The  declaration  stated,  that  the  Cross  Keys  Bridge  Company,  before 
the  passing  of  a  certain  act  of  Parliament,  passed  m  the  seventh  year  of  the 
reign  of  Geo.  lY.,  entituled,  ^'  An  act  for  constructing  a  bridge  across  Sutton 
Wash,  otherwise  called  Cross  Keys  Wash,  between  the  counties  of  Lincoln  and 
Norfolk,''  caused  to  be  made,  built,  and  erected,  a  certain  bridge  and  embank- 
ment, according  to  the  provisions  of  the  said  act,  over  the  new  cut  or  channel 
in  the  said  act  named,  and  at  the  place  in  the  same  act  mentioned }  that  the 
plaintiffs,  before  and  at  the  time  when,  &c.,  were  lawfully  possessed  as  of  their 
own  property  by  virtue  and  for  the  purposes  in  the  said  act  specified,  of  the  said 
bridge, — (which  said  bridge  was  then  so  constructed  as  to  admit  the  centre 
thereof  to  open  at  the  top  as  a  drawbridge,  for  the  purpose  of  permitting  ships 
and  other  vessels  trading  to  and  from  the  ancient  seaport  town  of  Wisbech  to 
pass  through  at  all  times  without  striking  any  mast, — and  by  virtue  of  an  act 
of  parliament  pas^d  in  the  7th  and  8  th  years  of  the  reign  of  Geo.  lY.  and  enti- 
tuled "  An  act  for  improving  the  outfall  of  the  river  Ncne,  and  the  drainage  of 
the  lands  discharging  their  waters  into  the  Wisbech  river,  and  the  navigatioc 
•f  the  said  Wisbech  river,  from  the  upper  end  of  Kindersley's  cut  to  the  sea; 
and  for  embanking  the  salt  marshes  and  bare  sands  lying  between  the  said  cut 
and  the  sea;"  that  the  defendants  before  and  at  the  said  times  when,  &b.,  were 
then  the  owners  and  lawfully  possessed  of  a  certain  vessel  there  navigating  and 
proceeding  in  and  along  the  said  new  cut  or  channel ;  that  before  and  at  the 
*said  times  when,  &c.,  the  said  bridge  was  opened  for  the  purpose  of  r^teYQ 
allowing  the  said  vessels  of  the  defendants  to  pass  through  the  said  bridge,  ■> 
and  the  said  vessel  was  then  about  to  pass  through  the  said  bridge,  and  might 
have  passed  through  the  same  without  dama^ng  or  injuring  the  said  bridge ; 
yet  the  defendants,  not  regarding  their  duty  in  that  behalf,  while  the  said  bridge 
of  the  plaintiffs  was  so  opened  for  the  purpose  of  allowing  the  said  vessel  to  paas 
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tkrooi^  the  same,  to  wit,  on  the  7th  of  NoTember,  1885,  took  so  little  and  such 
ImcI  care  by  the  persons,  the  then  servants  of  the  defendants,  then  in  charge  and 
care  of  tlie  said  vessel,  in  the  navigatinff,  management,  and  direction  of  the  same 
▼esse],  that  the  same,  by  and  throneh  Uie  carelessness  and  negligence,  misman- 
agementy  and  improper  conduct  of  the  persons,  the  then  servants  of  the  defen«  .- 
ants,  in  that  behalf  then  in  charge  and  care  of  the  said  vessel  of  the  defendant), 
vilh  great  force  and  violence  ran  fonl  of  and  struck  against  the  leaf  and  other 
parts  of  the  sud  bridge  of  the  plaintifis,  and  thereby  then  destroyed,  broke  down, 
and  greatly  broke,  damaged,  and  injured  the  same,  and  the  same  thereby  and 
then  became  and  was  greatly  injured,  damaged  and  destroyed ;  and  also  by 
reason  of  the  premises  the  plaintiffs  were  forced  and  obliged  to  pay,  lay  out,  and 
expend,  and  necessarily  paid,  laid  out,  and  expended  a  large  sum  of  money,  to 
wit,  the  sum  of  2000/.  in  and  about  the  repairing  the  said  damage  so  done  to 
the  said  bridge ;  and  also  by  means  of  the  premises  the  plaintiffs  lost  and  were 
deprived  of  the  use  of  the  said  bridge  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  and  thereby  the  plaintiffs  lost  and  were  deprived  of  all  the  tolls, 
profits  and  advantages  which  during  that  time  they  might  and  otherwise  would 
have  derived  and  acquired  from  the  use  of  their  said  bridge :  to  the  damage,  &c. 
«-Qn  The  defendants  pleaded,  first,  that  the  said  bridge  *was  not  built  or 

-I  erected  according  to  the  provisions  of  the  act  of  parliament  in  that  behalf 
in  the  declaration  first  mentioned,  in  manner  and  form  as  the  declaration 
alleged. 

8econdlv,  That  before  the  time  of  ooq^mitting  the  supposed  grievances  the 
plaintiffs  had  wrongfully  and  without  the  knowl^ge  of  the  defendants  placed 
divers  large  quantities  of  stones,  and  the  same  at  the  time  of  the  committing  of 
the  said  supposed  grievances  were  near  to  and  round  the  piles  and  butresses  of 
the  said  bridge,  through  and  between  which  said  butresses  vessels  navigating 
the  said  channel  were  accustomed  and  ought  to  pass,  and  by  means  whereof  the 
waterway  or  passage  for  vessels  between  and  through  the  said  buttresses  was 
not  only  greatly  contracted  and  narrowed,  but  also  by  means  of  the  premises  the 
rapidity  S  the  current  of  the  said  channel  through  and  between  the  said  butt- 
resses was  greatly  increased,  and  the  navigation  and  management  of  vessels  near 
and  through  the  said  bridge  was  thereby  rendered  diffictilt  and  dangerous;  and 
in  eonse(|nence  of  the  said  contraction  and  narrowness  of  the  said  waterway,  and 
the  said  increased  rapidity  of  the  said  current  occasioned  as  aforesaid,  and  with- 
out the  default  of  the  defendants,  the  said  vessel  of  the  defendants  was  at  the  time 
of  the  committing  of  the  said  supposed  grievances  driven,  compelled,  and  carried 
tgainst  the  said  leaf  and  other  parts  of  the  said  bridge,  wUhmU  this  that  the  said 
rtstd  of  the  defendants  ran  /oul  of  and  struck  against  the  said  leaf  and  other 
yiris  of  said  bridge^  hy  and  through  the  carel^snesSy  negligence,  mismanage- 
ment, or  improper  conduct  of  the  persons  the  then  servants  of  the  defendants,  in 
manner  and  form  as  in  the  dedaroHon  tocu  alleged :  and  of  this  the  defendants 
put  themselves  upon  the  country. 

Whereapon  issue  was  joined. 
^ .  ^  At  the  trial,  the  plaintifis  proved  that  the  bridge  had  *been  constructed 

*  -I  according  to  the  act  of  parliament,  and  the  defendants  failed  to  prove  the 
obstruction  alleged  in  the  introductory  part  of  the  second  plea.  They  then 
proposed  to  shew  that  the  accident  had  not  been  occasioned  by  any  negligence 
on  their  part :  but  the  plaintiffs'  counsel  objecting  that  the  defendants  could 
not  succeed  on  the  plea  unless  they  established  the  whole  of  it,  and  the  atten- 
tion of  the  learned  judge  who  presided  not  being  called  to  the  fact  that  the 
allegation  of  obstruction  was  only  introductory  to  the  substance  of  the  plea,  the 
traverse  of  the  allegation  of  negligence,  the  evidence  proposed  was  rejected,  and 
a  verdict  was  found  for  the  plaintiffs,  which 

Storks,  Seijt.^  obtained  a  rule  nisi  to  set  aside,  on  the  ground  that  the  evidence 
ought  to  have  been  received,  as  the  plea  in  substance  amounted  to  no  knore 
th«i  the  general  issue :  a  denial  of  the  negligence  imputed. 
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KeRj  and  B.  Andrews^  shewed  cause. 

There  being  no  general  issue  on  the  record,  the  eyidence  in  question  was 
properly  rejected.  The  second  plea,  containing  a  special  traverse,  is  not  to 
be  considered  as  a  general  issue.  It  would  be  contrary  to  common  sense  to 
allow  a  defendant  to  make  twenty  allegations,  and,  after  taking  up  twenty  hours 
in  the  endeavour  to  prove  them,  to  turn  round  and  say  they  were  immaterial. 
A  special  traverse  differs  in  substance  from  a  general  traverse ;  Stephen  oa 
Pleading,  199,  208 ;  and  ought  to  be  proved  in  substance.  The  effect  of  this 
plea  is,  that  the  injury  was  not  occasioned  by  the  defendants'  negligence,  but  by 
the  obstruction  placed  in  the  river  by  the  plaintiffs,  and  if  the  defendants  fail  to 
prove  the  obstruction  they  fail  to  establish  the  plea.  If  the  plea  amounted 
only  to  the  general  issue,  the  situation  of  both  parties  would  have  been  the 
*same  as  if  the  general  issue  only  had  been  pleaded :  but  under  this  ^^^ 
plea  the  situation  of  the  defendants  was  altogether  different;  for  upon  ^ 
the  general  issue  they  would  have  been  confined  to  the  proof  of  due  care  and 
skill :  upon  this  plea  they  were  let  into  evidence  to  establish  the  obstruction. 
The  plaintiffs,  by  joining  issue  on  this  plea,  in  effect  deny  the  allegations  in  the 
plea  in  the  manner  and  form  in  which  they  are  alleged;  Stephen,  213;  and  it 
IS  for  the  defendants  to  establish  them  in  that  manner  and  form.  To  admit  the 
evidence  in  question  would  be  an  evasion  of  the  nev^  rules  of  pleading.  If  the 
general  issue  had  been  pleaded,  the  only  question  would  have  been,  carelessness 
or  not.  By  the  course  proposed  the  defendants  would  be  enabled,  under  a  sin- 
gle plea,  to  try  the  two  questions  of  carelessness  in  the  defendants,  and  obstruo- 
tion  by  the  plaintiffs.  At  all  events,  the  whole  of  the  plea  was  in  issue ;  and, 
unless  the  defendants  could  prove  th^  whole,  the  verdict  must  be  against  them  : 
after  failure,  therefore,  as  to  the  obstruction,  evidence  on  the  subject  of  care- 
lessness was  useless.  In  Tooke  v.  Tuck,  4  Bingh.  224,  9  B.  &  C.  437,  to  debt 
On  bond,  defendant  pleaded,  that  before  the  bond  was  executed  he  was  indebted 
to  M.  J.,  and  various  other  persons,  and,  being  insolvent,  agreed  with  them  to 
pay  a  composition,  and  they  agreed  to  release  him ;  that  ^veral  creditors,  rely- 
ing on  that  agreement,  executed  a  release ;  that  plaintiffs  afterwards,  as  trustees 
for  M.  J.,  obtained  snd  accepted  ifor  the  residue  of  the  debt  the  bond  in  Question, 
by  fraud  and  covin,  without  the  knowledge  or  consent,  and  in  fraud  of  the  other 
creditors :  replication,  that  the  bond  was  not  obtained  by  fraud  and  covin  as 
alleged :  the  jury  having  found  that  issue  for  the  defendant,  judgment  non  ob- 
stante veredicto  was  entered  up  for  the  plaintiff  in  C.  P.  On  writ  of  error  it 
was  held,  that  the  facts  alleged  did  not  snow  fraud  and  covin,  ^inasmuch  p^g 
as  it  did  not  appear  that  the  giving  of  the  bond  was  connected  with  the  ■- 
agreement  for  the  composition ;  and  that  the  defendant  could  not  give  evidence 
of  any  other  fraud  but  thsyt  which  he  averred.  So  here,  the  defendants,  after 
relying  on  the  alleged  obstruction,  are  precluded  from  resorting  to  a  different 
ground  of  discharge. 

TiNDAL,  C.  J.  The  difficulty  has  only  arisen  from  the  circumstance,  that 
the  whole  of  the  plea  was  not  at  the  trial  brought  so  specifically  to  the  notice 
of  the  learned  judg^  who  presided  as  it  now  is.  But  there  is^no  great  difficulty 
in  the  question.  The  effect  of  a  traverse  in  pleading  is  the  same  as  it  was  be- 
fore the  new  rules ;  those  rules  have  made  no  alteration,  other  than  that ''  all 
special  traverses,  or  traverses  with  an  inducement  of  affirmative  matter,  shall 
conclude  to  the  country.''  Suppose  this  had  been  an  action,  before  the  new 
rules,  for  injuring  the  plaintiffs'  bridge  by  carelessness :  the  defendants  would 
have  pleaded  that  the  plaintiffs  wrongfully  narrowed  the  channel  by  an  obstruc- 
tion without  this,  that  the  injury  was  occasioned  by  the  carelessness  of  the  de- 
fendants ;  and  the  plea  would  have  concluded  with  a  verification :  but  when 
issue  had  been  joined  on  that  traverse,  it  does  not  appear  to  me  that  the  defend- 
ants' situation  as  to  the  evidence  would  have  been  altered  by  the  mode  in  which 
tjie  issue  was  framed ;  for  where  a  traverse  is  offered,  the  adverse  party  is  not 
allowed  to  give  the  go-by  to  any  inducement  of  material  facts.    A  traverse 
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OQght  to  be  introduced  with  a  proper  title  or  indncement ;  Com.  Dig.  Pleader, 
Trwene,  6.  20:  and  a  trayerse  after  a  trayerse  may  be  allowed;  id.  6.  18. 
And  I  cannot  see  how  the  plaintiff  is  injured  by  such  a  mode  of  pleading ;  for 
by  the  special  indncement  the  defendants  shew^  that  one  ground  on  which  they 
fflean  to  rely  is,  that  the  accident  was  occasioned  by  the  default  of  the  plain- 
_^^     eifl^,  ^and  not  by  the  negligence  of  the  defendants.     And  thoogh  they 

'-I  fail  to  establish  any  default  in  the  plaintiffs,  I  think  they  are  at  liberty, 
mder  sach  a  plea,  to  shew  also  that  the  defendants  have  not  been  guilty  of 
negligence.  The  cause,  therefore,  should  go  to  trial  again  on  that  issue  only  on 
which  the  eyidence  has  been  rejected. 

Pabk,  J.,  and  Oaselee,  J.,  concurred. 

Yauohan,  J.  The  negligence  imputed  to  the  defendants  was  the  gist  of 
the  action^  and  the  denial  of  it  the  gist  of  the  plea.  Rule  absolute. 


NAPIER  v.  DANIEL  and  WELCH.     June  9. 

Ob  a  plea  in  a  libel  cause,  the  issue  was  made  np  of  three  material  facts :  daring  the 
samming  up  of  the  Judge,  the  jury  expressed  themBeWes  satisfied  as  to  one  of  the  facts, 
in  fiftToor  of  the  plainUff ;  and  the  Judge  told  them  that,  in  order  to  find  for  the  de- 
fendant on  that  issae,  thej  must  be  satisfied  that  all  the  three  facts  were  proved  in 
substance.  The  jury,  after  retiring  for  two  hours,  found  on  that  issue,  a  verdict  for 
the  defendant. 

The  Court  refused  to  alter  the  verdict. 

LiBEi<.  The  publication  of  which  the  plaintiff,  a  colonel  in  the  army,  com- 
pkined,  imputed  to  him  that  he  had  tampered  with  certain  witnesses  who  were 
^cnng  before  a  grand  jury  on  a  criminal  charge ;  that  he  had  made  a  brutal  and 
dastardly  attack  on  a  gentleman's  gamekeeper;  had  then  run  away  as  fast  as 
his  legs  could  carry  him,  without  sounding  a  retreat ;  and  that  afterwards,  .5^. 
vaa  paid  on  his  behalf  to  the  gamekeeper  to  stay  proceedings  in  an  action  com- 
menoed  for  the  assault. 

The  defendants  pleaded  first,  not  guilty ;  and  then,  the  defendant  Welsh,  sec- 
ondly, that  the  plaintiff  did  tamper  with  the  witnesses ;  and  thirdly,  that  he  did 
„Q^  ^assaalt  the  gamekeeper  in  the  manner  alleged ;  did  run  away  as  fast  as 
^  his  legs  could  carry  him  without  sounding  a  retreat ;  and  that  5^.  was 
paid  on  his  behalf  to  stay  proceedings  commeuoed  by  the  gamekeeper. 

The  plaintiff  replied  de  injuria.  At  the  trial,  before  Bolland,  B.,  and  a 
special  jury,  at  the  last  Somerset  assizes,  the  evidence  touching  the  circum- 
stAQoes  of  the  assault  was  conflicting :  but  in  the  course  of  the  judge's  summing 
up;  the  jury,  evincing  an  inclination  to  give  credence  to  the  witness  called  for 
the  defendant ;  the  council  for  the  plaintiff  observed  that,  in  order  to  find  for 
the  defendant  on  the  third  plea,  the  jury  must  be  satisfied  that  all  the  three 
allegations  contained  in  that  plea  bad  been  established, — and  asked  whether  the 
jaiy  believed  that  the  plaintiff  had  run  away ;  whereupon,  after  turning  round 
t>)  deliberate,  the  for  emansaid,  "  We  are  satisfied  the  plaintiff  did  not  run  away, 
bat  we  think  the  plaintiff's  witnesses  confirm  the  defendants'  as  to  the  other  cir- 
eomfitances  of  the  assault."  The  learned  Baron  then  read  the  whole  of  the 
•rvidenoe  that  applied  to  the  third  plea,  and  told  the  jury  that,  in  order  to  find 
for  the  defendant,  they  must  be  satisfied  that  all  the  three  allegations  in  the 
third  plea  had  been  proved  in  substance. 

The  jury,  after  deliberating  nearly  two  hours,  delivered  their  verdict,  at  the 
jadse's  lodgings,  for  the  plaintiff  on  the  first  and  second  pleas,  and  for  the  de- 
ft adant  on  the  third.     Whereupon 

A  rale  nisi  was  obtained  to  enter  the  verdict  on  the  third  plea  for  the  plain- 
tiff, or  to  have  a  new  trial,  on  the  ground  that  the  interlocutory  findins  of  the 
jvy  in  the  coarse  of  the  judge's  summing  up,  must  be  taken  in  connection  with 
their  general  finding  at  the  judge's  lodgings;  and  that  the  whole  constituted  a 
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wpadiil  TieHSely  wlddi  the  Court  would  enter  ftooording  to  its  lepal  eflbct :  that 
a  gencnl  findiiig  for  the  defendant  on  the  *third  plea,  aocom{>anied  with     r^.-g 
a  partieiilar  finding  that  one  of  the  material  allegations  in  that  plea  had     *- 
ttol  been  proTed,  was  in  legal  effeot  a  yerdict  for  the  plaintiff. 

Boimba$^  Seiji.,  Crowder,  and  Rowe,  who  shewed  oaoae,  insisted  that  what 
paaeed  dnring  the  judge's  summing  up  was  no  finding,  but  a  mere  expression  of 
opinkn,  which  the  jury  were  at  liberty  to  alter  before  giving  in  their  verdiet ; 
aM  wluohy  from  the  length  of  their  deliberation^  they  must  be  presumed  to 
hati»  altered ;  especially  after  the  direoticm  given  to  them,  that  it  was  sufficient 
if  the  three  allegations  of  the  plea  were  proved  in  substance.  It  would  be  a 
moel  dangerous  precedent  if  the  solemn  and  recorded  verdict  of  a  jury  could  be 
alleied  by  referring  to  any  casual  expressions,  which  might  drop  from  them  in 
the  e^yorse  of  the  summing  up. 

Froser,  Bingham  and  Buit,  in  support  of  the  rule.  This  was  in  substance 
a  ^[>ecial  verdict,  which  the  Court  is  bound  to  enter  according  to  its  legal  effect : 
Com.  Pig.  Amendment  P.  Verdict.,  Bac.  Abr.  Verdict,  D.  (and  the  authorities 
there  cited).  The  jury  having  upon  deliberation,  and  by  their  foreman,  pro- 
nounced their  opinion  as  to  one  of  the  material  allegations  of  the  plea,  must  be 
taken  to  have  dismissed  the  subject  of  that  allegation  from  their  minds,  and  in 
giving  their  subsequent  verdict  for  the  defendant  probably  through  that  the 
plea  was  proved  in  substance  if  the  defendant  established  two  allegatioos  out  of 
three.  The  plaintiff  might  have  insisted  on  having  the  finding  upon  the  point 
of  running  away  records  at  the  time :  had  he  done  so,  the  subsequent  verdict 
must  have  been  taken  in  connection  with  that  recorded  finding ;  and  he  ought 
not  to  be  in  a  worse  position  because  he  abstained  from  interrupting  the  proc^- 
inffs  by  insisting  on  the  performance  of  a  mere  formality. 

TiNDAL,  C.  J.  This  is  an  application  by  which  the  Court  is  ^called  pgQ 
on  to  alter  a  verdict  found  and  recorded  on  one  of  the  issues  in  the  ■- 
cause,  in  consequence  of  an  observation  made  by  the  jury  in  the  course  of  the 
judge's  summing  up.  I  think  we  should  establish  a  most  dangerous  precedent 
if  we  were  to  accede  to  such  an  application.  It  is  perfectly  clear  that  what 
fell  from  the  jury  was  not  a  verdict,  but  only  an  opinion  upon  some  of  the  evi- 
dence under  consideration :  but  until  a  ver^ct  is  recorded,  a  jury  is  at  liberty 
to  vary  from  their  first  offer,  and  to  tender  a  new  verdict.  Co.  Lit.  227.  b  ; 
'^  after  this  verdict  recorded,  the  jury  cannot  vary  from  it,  but  before  it  is  re- 
corded they  may  vary  from  the  first  offer  of  their  verdict,  and  that  verdict 
which  is  recorded  shall  stand." 

Here,  upon  the  foreman  of  the  jury  expressing  himself  satisfied  as  to  one  of 
several  points  of  which  the  bsue  was  compounded,  the  learned  Baron  read  over 
the  evidence  that  applied  to  it,  and  told  the  jury  the  extent  to  which  they  must 
be  satisfied,  in  order  to  find  a  verdict  for  the  plaintiff  or  defendant :  the  jury 
retire;  are  absent  a  considerable  time,  and  then,  upon  the  issue  in  question,  find 
a  general  verdict  for  the  defendant.  It  would  be  dangerous  to  alter  a  general 
verdict  found  after  deliberation,  because  in  the  course  of  summing  np  there  may 
have  been  a  strong  expression  of  opinion  one  way  or  the  other.  The  proper 
course  would  have  been  for  the  plaintiff's  counsel  to  have  insisted  in  open  Court, 
at  the  time  the  jury  expressed  their  opinion,  that  such  expression  was  in  effect  a 
verdict  for  the  plaintiff,  and  to  have  had  it  immediately  recorded  as  such.  But 
it  is  too  late^  after  the  verdict  has  been  recorded  the  other  way,  to  seek  to  alter  it. 

Park,  J.    I  am  of  the  same  opinion.    We  must  assume  that  the  jury,  upon 
retiring,  discussed  the  &cts  submitted  *to  them,  and  changed  the  opin-     r*Q| 
ion  which  they  expressed  during  the  summing  up.     This  is  no  more  like     ^ 
a  special  verdict  than  it  is  like  a  special  demurrer.     The  application  is  without 
the  least  colour  of  precedent,  and  it  would  be  most  dangerous  to  accede  to  it. 

Gaselee,  J.  concurred. 

Vauohan,  J.    If  we  were  to  listen  to  this  application  we  should  invade  the 

!rovinoe  of  the  jury,  and  take  upon  ourselves  what  we  have  no  right  to  do. 
'he  fallacy  is  in  assuming  that  this  is  a  special  verdict  to  be  entered  according 
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to  its  legal  effect.  There  is  no  suoh  speoial  finding  as  the  plaintiff's  con&sel 
sapposes.  Assuming  that  at  the  time  the  obseryation  was  made,  the  whole  of 
the  joiy  was  of  opinion  that  the  plaintiff  did  not  ran  away ;  yet  the  learned  baron 
IttTing  after  that  read  over  the  evidence  to  them,  and  having  told  them  of  what 
tbey  most  be  satisfied  in  order  to  find  for  the  defendant,  if  they  retire,  and  upon 
two  hoars'  deliberation  find  a  general  verdict  on  the  whole  issue  for  the  defend- 
ant, we  cannot  treat  that  as  a  special  verdict,  or  alter  it  when  it  has  been 
reeoided.  Bule  discharged. 

ARNOLD  v.  ARNOLD.    June  11. 

In  asramput,  the  day  alledged  for  an  oral  promise  is  immaterial,  ever  since  the  new 

roles. 

Assumpsit  for  money  lent. 

The  promise  was  laid  in  the  declaration  on  the  27th  of  February,  1886. 
The  writ  iflsned  on  the  20th  of  February,  and  the  declaration  was  filed  on  the 
Sth  of  March.     After  verdict  for  plaintiff, 
to9^        ^Newman  moved  to  arrest  the  judgment,  on  the  ground  that  on  the  face 

*'-'  of  the  record  the  cause  of  action  app^red  to  accrue  from  the  issuing  of  the 
writ  In  Ward  v.  Rich,  1  Vent.  103,  where  an  action  was  brought  for  taking  away 
the  plaintiff's  wife,  and  keeping  her  from  him  until  such  a  day,  which  was  some 
time  after  the  exhibiting  of  the  bill,  after  verdict  for  the  plaintiff,  judgment  was 
tfrested,  becaose  the  jury  must  be  intended  to  have  given  damages  for  the  tohoie 
time  mentioned  in  the  declaration.  So  in  Brasfield  v.  Lee,  1  Ld.  Raymd.  329, 
the  pbdntiff  declared  that  the  defendant  imprisoned  him  the  Ist  of  October,  9 
W.  3,  and  detained  him  in  prison  for  four  months ;  and  after  verdict  for  the 
pUintiffy  and  entire  damages,  judgment  was  arrested,  because  the  declaration 
being  of  Michaelmas  term  9  W.  3,  and  the  damages  being  entire,  and  given  for 
the  imprisonment  of  four  months  from  the  1st  of  October,  it  appeared  that  the 
damages  were  given  for  imprisonment  after  the  action  was  commenced.  Baker 
V.  Btche,  2  Ld.  Raymd.  1382,  and  Hanburffh  v.  Lreland,  Cro.  Jac.  618,  are 
tQthorities  to  the  saipe  point :  and  Seijt.  Williams  says,  '^  These  cases  seem  to 
establish  this  principle,  that  where  it  is  positively  and  expressly  averred  in  the 
dficUiation,  that  the  plaintiff  has  sustained  damages  from  a  cause  subsequent 
to  the  commencement  of  the  action,  or  previous  to  the  plaintiff's  having  any 
right  of  action,  and  the  jury  give  entire  damages,  judgment  will  be  arrested  ; 
but  where  the  cause  of  action  is  properly  laid,  and  the  other  matter  either  comes 
trader  a  scilicet  or  is  void,  insensible,  or  impossible,  and  therefore  it  cannot  be 
intended  that  the  jury  ever  had  it  under  their  consideration,  the  plaintiff  will 
he  entitled  to  his  judgment,"  2  Wms.  Saund.  171  c. 

foo-i  Since  the  new  rules  the  scilicet  is  not  in  use :  and  *the  day  in  assump- 
-'  sit  is  material.  The  statute  of  Jeofails  16  and  17  Car.  2,  c.  8,  only 
proTides  that  jodgment  shall  not  be  arrested  for  a  mistake  of  time  when  the  day 
has  been  once  truly  alleged :  here  it  is  not  once  truly  alleged.  In  Com.  Dig. 
Pleader,  c.  19,  it  is  laid  down,  "  The  time  of  a  matter  charged  in  the  declaration 
ought  to  be  certainly  alleged ;  and  therefore  in  assumpsit,  if  the  plaintiff  omits 
the  day  when  the  promise  was  made,  it  is  bad.'' 

And  the  court  will  only  intend  that  a  consistent  time  was  proved  at  the  trial, 
vheie  the  contrary  does  not  appear  upon  record ;  Bull  v.  Steward,  1  Wils.  255. 
Here,  the  contrary  does  appear  upon  record.  Acton  v.  Eels,  Salk.  662,  and 
Champion  v.  Skipwith,  Sid.  807,  are  to  the  like  effect ;  and  the  amendment 
allowed,  alter  writ  of  error,  in  Dickinson  v.  Plaisted,  7  T.  R.  474,  shews  the 
▼alidity  of  the  objection.  An  immaterial  day  may  be  objected  to  on  demurrer  j 
Hing  V.  Rozbroagh,  2  Cr.  k  J.  418. 

A  role  nisi  having  been  granted, 

Bompa$,  Seijt.  shewed  cause.    In  all  the  authorities  referred  to,  the  day  has 
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been  mateml  to  the  cause  of  action ;  in  assumpsit,  except  on  bills  of  exchange 
or  promissory  notes,  it  is  immaterial ;  and  the  plaintiff  could  not  have  a  verdict 
unless  upon  proof  of  a  promise  before  the  commencement  of  the  action.  Stuart 
t7.  Laytom,  Exch.  Easter  T.  1886,  is  in  point  against  the  objection.  There  the 
writ  was  issued  on  the  24th  of  June,  ana  the  slander  of  which  the  plaintiff  com- 
plained was  alleged  to  have  been  uttered  on  27th. 

Newman,  in  support  of  the  rule,  relied  on  the  authorities  referred  to  above. 

♦TiNDAL,  C.  J.  No  ground  has  been  laid  for  arresting  the  judgment  ri^oA 
in  this  case.  The  statute  16  and  17  Car.  2,  applies  to  cases  where  the  *- 
day  is  material.  The  ground  of  our  decision  here,  is,  that  the  day  is  immate- 
rial :  this  was  determined  in  Cole  v,  Hawkins,  Str.  21,  where,  for  that  reason 
it  was  held,  on  demurrer,  that  the  alleging  a  different  day  in  the  replication  was 
no  departure.  So,  in  Matthews  v.  Spicer,  Str.  806,  the  plaintiff  declared  in 
assumpsit  upon  a  promise  made  26th  of  March,  12  Q.  1.  The  defendant 
pleaded,  that  after  the  promise,  and  before  the  bill  filed,  vis.  2d  of  April,  he 
tendered  the  money.  The  plaintiff  replied,  that  after  making  the  promise, 
scilicet,  12th  February,  he  filled  his  bill,  &c.  And  upon  demurrer  it  was  ob- 
jected, that  by  the  plaintiff's  own  shewing  he  has  brought  his  action  before  the 
cause  of  action  accrued ;  for  the  promise  he  declared  on  was  26th  of  March,  and 
his  bill  was  filed  12th  of  February  before.  Sed  Per  Curiam,  as  the  plaintiff 
would  not  in  evidence  have  been  confined  to  the  day  in  his  declaration,  there 
is  no  reason  he  should  be  more  confined  in  pleading.  Indeed  if  this  was  a  note, 
the  day  would  be  material,  and  an  essential  part  of  the  agreement,  from  which 
he  could  not  vary ;  but,  in  the  case  of  a  common  assumpsit,  the  day  is  alleged 
only  for  form,  and  therefore  the  defendant  cannot  confine  the  plaintiff  to  the 
day  alleged  in  the  declaration. 

We  go  on  the  broad  distinction  between  an  oral  promise  and  a  promissory 
note;  and  the  rule  must  be  Discharged. 


♦GREGORY  r,  DBS  AGNES,  Knight.    June  13.  [*83 

Except  for  the  parpose  of  pre^entiog  the  effect  of  the  Statute  of  Limitations,  or  of  pro- 
ceeding to  outlawry,  a  capias  need  not  be  returned  preriously  to  issuing  an  alias. 

Bampasj  Serjt,  obtained  a  rule  nisi  to  cancel  the  bailbond  in  this  cause,  on 
the  ground,  among  a  number  of  minor  objections,  that  the  defendant  had  been 
arrested  under  an  alias  capias,  on  the  27th  of  April,  1836,  without  any  return 
having  been  made  of  the  first  capias  issued  on  the  12th  of  December  preceding : 
this,  he  contended,  was  necessary  under  2  W.  4,  c.  39,  s.  10,  which  enacts  that 
"  no  writ  issued  by  authority  of  this  act  shall  be  in  force  for  more  than  four 
calendar  months  from  the  day  of  the  date  thereof,  including  the  day  of  such 
date,  but  every  writ  of  summons  and  capias  may  be  continued  by  alias  and 
pluries,  as  the  case  may  require,  if  any  defendant  therein  named  may  not  have 
been  arrested  thereon  or  served  therewith  :  provided  always,  that  no  first  writ 
shall  be  available  to  prevent  the  operation  oi  any  statute  whereby  the  time  for 
the  commencement  of  the  action  may  be  limited,  unless  the  defendant  shall  be 
arrested  thereon,  or  served  therewith,  or  proceedings  to  or  toward  outlawry  shall 
be  had  thereupon,  or  unless  such  writ,  and  every  writ  (if  any)  issued  iu  contin- 
uation of  a  preceding  writ,  shall  be  returned  non  est  inventus,  and  entered  of 
record  within  one  calendar  month  next  after  the  expiration  thereof,  including 
the  day  of  such  expiration,  and  unless  every  writ  issued  in  continuation  of  a 
preceding  writ  shall  be  issued  within  one  such  calendar  month  after  the  expira- 
tion of  the  preceding  writ,  and  shall  contain  a  memorandum  endorsed  thereon 
or  subscribed  thereto,  specifying  the  day  of  the  date  of  the  first  writ.'' 

*AdamSy  Serjt.  and  R,  K  Richards,  shewed  cause.  Under  this  sec-  p^g^ 
tion  a  return  of  the  first  writ  previous  to  the  issuing  an  alias  is  not  ne-     ^ 
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mmury,  ezeept  in  oases  wbere  the  plaintiff  proposes  to  preyent  the  effect  of  the 
Statute  of  Limitations.  In  other  cases  the  writ  of  capias,  after  four  months, 
maj,  if  the  defendant  be  not  arrested,  be  continned  by  alias ;  and  no  return  is 
required  in  that  part  of  the  section. 

BcmpoM  contended  that  a  writ  cannot  be  continued  till  it  is  returned. 

TofDAL,  G.  J.  On  reference  to  the  statute  I  do  not  find  that  the  return  of 
the  capias  is  a  necessary  preliminary  to  the  issuing  of  an  alias :  on  the  contrary, 
I  should  rather  infer  that  the  return  might  be  miJce  at  any  time  afterwards  by 
application  to  the  sheriff.  If  in  every  case  the  plaintiff  were  to  wait  for  the 
return  of  the  capias,  inconvenience  might  be  occasioned  by  the  escape  of  the 
defendant.  That  indeed  would  be  no  answer  to  the  objection  if  the  act  required 
a  return ;  but  the  language  of  the  act  is,  ''  no  writ  issued  by  authority  of  this 
act  shall  be  in  force  fox  more  than  four  calendar  months  ^m  the  day  of  the 
date  thereof,  including  the  day  of  such  date,  but  eveiy  writ  of  summons  and 
capias  may  be  continued  by  alias  and  pluries,  as  the  case  may  require,  if  any 
defendant  therein  named  may  not  have  been  arrested  thereon  or  served  there- 
with I**  making  the  continuance  in  ordinary  cases  depend,  not  on  the  return,  but 
on  the  finUure  to  arrest  the  defendant ; — '<  Provided  always,  that  no  first  writ 
shall  be  available  to  prevent  the  operation  of  any  statute  whereby  the  time  for 
the  oommenoement  of  the  action  may  be  limited,  unless  the  defendant  shall  be 
arrested  thereon  or  served  therewith,  or  proceedings  to  or  toward  outlawry  shall 
^.^  be  had  thereupon,  or  unless  such  writ,  and  every  writ  (if  any)  ^issued 
-^  in  continuance  of  a  preceding  writ,  shall  be  returned  non  est  inventus, 
and  entered  of  record  within  one  calendar  month  next  after  the  expiration 
thereof  ;''—«nd  specifying  in  this  latter  part  of  the  clause  a  particular  case  in 
which  a  return  of  non  est  inventus  shall  be  required ;  viz.,  to  prevent  the  ope- 
ration of  the  Statute  of  limitations.  That  construction  is  also  borne  out  oy 
reference  to  the  fifth  section,  where  the  return  of  non  est  inventus  b  expressly 
required  in  order  to  proceed  to  outlawry.  I  do  not  see,  therefore,  that  in  other 
cases  we  are  to  insert  into  the  act  a  provision  for  the  return  of  the  capias  pre- 
vious  to  the  issuing  of  an  alias. 

Pabk,  J.  If  the  legislature  had  intended  that  the  capias  should  be  re- 
turned in  ordinary  cases  before  the  issuing  of  an  alias,  the  section  would  have 
added  after  the  words  "  if  any  defendant  may  not  have  been  arrested  thereon,'' 
the  words  '^  and  the  same  shall  have  been  returned.''  The  requiring  a  return 
with  a  view  to  prevent  the  operation  of  the  Statute  of  Limitations  is  a  proof 
tiiat  there  was  no  intention  to  reauire  it  in  other  cases. 

Gassles,  J.  That  is  the  only  case  in  which  a  return  is  required  by  the 
tenth  section. 

Yauohak,  J.    Expressio  unius  est  exdusio  alterius. 

Bule  discharged. 


88*]  *BROGDEN  t;.  MARRIOTT.    June  8. 

An  Agreement  by  which  defendant  sold  plaintiff  a  horse  for  2002.  if  he  trotted  eighteen 

miles  within  the  hour,  bat  for  1«.  if  he  failed, 
Held  HI  on  arrest  of  judgment 

The  plaintiff  sought  by  this  action  to  recover  damages  of  the  defendant  for 
not  delivering  a  horse  pursuant  to  the  following  agreement : — '^  Agreed  to  sell 


of  the  performance.    If  the  above  task  is  not  performed,  the  horse  is  hereby' 
sold  to  the  said  John  Brogden  for  the  sum  of  Is.,  which  he  has  this  day  paid 
4 
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to  me«    Witness  oar  haofds  Hub  27th  day  of  Februaiy,  1885.    Thomas  Mar- 
^otty  John  Brogden.'' 

(See  the  pleadings,  2  New  Cases,  473.)^ 

A  verdict  having  been  obtained  for  plaintiff, 

Crestioell  obtained  a  role  nisi  Uf  arrest  the  judgment,  on  the  ground  that  the 
agreement  was  in  effect  a  wager,  illegal  under  the  statute  9  Ann,  c.  14, 
which  enacts  that  '^  all  notes,  bills,  bonds,  judgments,  mortgages,  or  other  se- 
curities or  conveyances  whatsoever,  ffiven,  granted,  drawn,  or  entered  into,  or 
executed  by  any  person  or  persons  whatsoever,  where  the  whole  or  any  part  of 
the  consideration  of  such  conveyances  or  securities  shall  be  for  any  money  or 
other  valuable  thing  whatsoever,  won  by  gaming  or  playing  at  cards,  dice,  tables, 
tennis,  bowls,  or  ouer  game  or  games  whatsoever,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  game  at  any  of  the  games  aforesaid,  or  for  the  reimbursing 
or  repaying  any  money  knowingly  lent,  or  advanced  for  such  gaming  or  bet- 
ting as  aforesaid,  or  lent  or  advanced  at  the  time  and  place  of  such  play,  to  any 
person  or  ^persons  so  gaming  or  betting  as  aforesaid,  shall  be  utterly  r^gg 
void,  frustrate,  and  of  none  ^ect,  to  all  intents  and  purposes  whatso-  ■- 
ever." 

Alexander  and  Milner  shewed  cause.  This  is  not  a  wager,  but  bon&  fide 
a  conditional  bargain :  the  plaintiff  might  have  objects  in  view  for  the  accomplish- 
ment of  which  a  horse  might  to  him  be  worth  200^.,  and  yet  be  utterly  worth- 
less unless  he  could  insure  the  pace  of  eighteen  miles  an  hour.  Suppose  the 
case  of  a  mine  which  would  prove  of  great  value  with  the  aid  of  a  steam  engine 
which  oould  raise  and  discharge  200  gallons  of  water  in  a  minute,  but  worth- 
less with  an  engine  which  would  discharffe  no  more  than  190  gallons  in  the 
same  time :  might  not  the  proprietor  Iftwiully  engage  to  pay  a  higher  price  for 
an  engine  which  should  aeoomplish  the  task,  on  condition  that  he  should  pay 
nothing  if  the  engine  failed  ? 

BajfUjf,  in  support  of  the  rule.  The  declaration  discloses  no  object  for  which 
a  horse  that  should  trot  eighteen  miles  an  hour  would  be  more  valuable  to  the 
plaintiff  than  a  horse  which  should  trot  seventeen.  In  effect,  therefore,  the 
price  of  the  horse  depends  on  a  game  or  wager  illegal  under  9  Ann,  c.  14.  If 
that  game  be  termed  a  horse  race,  it  is  illegu  under  16  Gar.  2.  c.  7. 

TiNDAL,  C.  J.  If  on  the  face  of  this  record,  the  contract  dechired  on  ap- 
peare  to  be  within  the  mischief  and  against  the  statute  of  9  Ann,  c.  14,  the 
action  cannot  be  maintained.  The  intention  of  the  contract  appears  to  be  plain : 
if  it  had  admitted  of  any  doubt,  the  question  might  have  been  raised  on  the 
record  by  a  plea  tendering  an  bsue,  whether  the  contract  was  entered  into  con- 
trary to  the  form  of  the  statute  or  not :  and  in  order  to  arrest  the  judgment,  it 
must  no  doubt,  appear  by  ^necessary  inference  on  the  record  that  the  |.^/^ 
contract  is  contrary  to  the  statute. !  1- 

Now  the  contract  appears  to  be  a  sale  of  a  horse  for  a  conditional  price  :  but 
what  is  the  condition?  The  horse  is  sold  for  200^.,  provided  he  trots  eighteen 
miles  within  one  hour ;  but  if  that  task  b  not  performed,  he  is  sold  for  Is.  Upon 
the  event,  therefore,  of  that  trotting  match  against  time,  it  would  depend 
whether  the  plaintiff  should  gain  a  horse  for  Is,,  which,  according,  to  his 
own  agreement,  was  worth  200/.  if  he  performed  the  task ;  and  if  he  failed  by 
never  so  little,  the  plaintiff  was  to  gain  him  for  Is.  On  the  other  hand,  the 
defendant's  property  was  staked  on  the  same  bargain.  I  cannot  see  the  bargain 
in  any  other  light  than  that  the  price  was  to  be  determined  by  a  condition  which 
turned  on  a  trotting  match  against  time.  If  it  had  depended  on  any  innocent 
event,  not  prohibited  by  statute,  the  case  had  been  different,  and  might  have 
fidlen  within  the  principle  which  might  govern  a  contract  for  a  steam  engine  of 
given  powers :  but  this  is  a  wager  on  a  game  in  which  more  than  10/.  is  at  stake, 
and  therefore  falls  within  the  statute  of  9  Ann,  c  14. 

Park,  J.,  concurred. 

GasiubX;  J.    I  am  not  prepared  to  say  that  judgment  ought  to  be  arrested 
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npoD  tliese  pleadings ;  I  think  it  ought  to  haye  been  left  to  the  jury  to  say, 
whether  this  was  a  deyice  to  elude  the  statute  of  Ann.  And  I  am  a  little  forti- 
fied in  that  opinion  by  the  case  of  Lynall  v.  Longbothom,  2  Wils.  36,  where  it 
was  held  that  a  foot-race  was  a  game  within  the  statute  9  Ann  against  gaming, 
but  it  must  appear  that  a  man  was  playing  at  such  game,  or  else  a  wager  above 
^1 1  10/.  laid  upon  his  side  was  not  '^'a  betting  within  the  statute  :  and  WilleSi 
^  G.  J.,  said,  <'  it  is  neither  laid  in  the  declaration,  nor  stated  in  the  case, 
that  he  was  playing  at  a  game  called  a  foot-race ;  and  we  can  intend  nothing 
that  does  not  appear.  There  must  be  a  betting  on  the  side  of  a  person  playing ; 
and  if  no  case  had  been  stated,  the  judgment  must  haye  been  arrested  upon 
this  declaration,  because  it  is  not  laid  that  Clarke  was  playing,  I  think  this  is 
a  penal  law,  and  not  merely  remedial :  as  it  does  not  appear  that  Clarke  was 
playing  at  any  game,  there  could  be  no  betting  on  his  side  within  the  statute ; 
so  the  postea  must  be  deliyered  to  the  defendant,  and  he  must  haye  the  costs  of 
a  nonsuit."  The  great  difference  between  the  sums  in  the  present  contract 
Bight  induce  the  jury  to  say  that  it  was  a  wager.  But  suppose  the  sums  had 
been  nearer; — suppose  there  had  been  only  10/.  difference  between  them:  it 
would  be  difficult  to  say  that  without  more  such  a  contract  would  be  within  the 
statute :  and  where  is  the  line  to  be  drawn  ? 

Yauohan,  J.  I  agree  in  thinking  that  judgment  ought  to  be  arrested.  I 
might  be  of  a  different  opinion  if  the  intention  of  the  parties  were  doubtful  on 
the  record }  but  it  is  so  clear,  that  it  is  impossible  to  treat  this  contract  as  any 
thing  else  than  a  wager  on  an  illegal  game  in  the  way  of  a  trotting  race. 

Rule  absolute. 


92*]  *IX)E  dem.  JARMAN  t;.  LARDER.    June  8. 

On  mortgage  of  a  term  for  years  determinable  on  lires,  130/.  was  advanced,  with  a 
power  for  mortgagee  to  pay  70/.  for  renewal  in  case  a  life  should  drop  : 

Held,  that  21.  stamp  was  sufficient,  notwithstanding  there  was  a  corenant  by  the  mort- 
gagor to  procure  a  renewal  without  any  limit  of  the  sum  to  be  paid  by  him  for  that 
purpose. 

In  this  ejectment  a  mortgagee  was  the  lessor  of  the  plaintiff,  and  it  was 
objected  at  the  trial  that  the  mortgage  deed  ought  not  to  be  received  in 
evidence  for  want  of  sufficient  stamp ;  whereupon  the  verdict  was  taken  for  the 
pkintiff,  with  leave  for  the  defendant  to  move  to  enter  a  nonsuit  instead,  if  the 
objection  should  prove  to  be  well  founded. 

The  mortgage  deed  had  a  2L  stamp  on  it,  which  was  sufficient  for  130Z.,  the 
sum  of  money  advanced  to  the  mortgagor ;  but  the  property  mortgaged  was 
held  under  Bruton  hospital  for  a  term  of  years  determinable  on  lives,  and  the 
mortgagor,  by  the  deed,  convenanted  for  the  renewal  of  the  lease  on  the  ex- 
piration of  either  of  the  lives,  without  any  limitation  as  to  the  amount  which 
might  be  required  by  the  lessors  for  such  renewal.  There  was  also  a  power 
given  to  the  mortgagee  to  pay  for  the  renewal,  with  a  proviso,  that  the  money 
so  pud  by  the  mortgagee  should  not  exceed  70/.,  for  which  amount,  in  addition 
to  the  sum  advanced  to  the  mortgagor,  the  stamp  was  clearly  sufficient.  It  was 
objected,  however,  that  the  mortgage  deed  secured  an  uncertain  sum,  because 
the  mortgagor  was  bound  to  procure  the  renewal  at  any  price  which  the  lessors 
might  demand,  and  that,  therefore,  the  deed  should  have  had  a  25/.  stamp, 
under  55  0.  3.  o.  184,  schedule,  part  1,  title  Mortgage,  &c.,  which  enacts,  that 
''  where  the  same  shall  be  made  as  a  security  for  the  payment  of  any  definite  or 
certain  sum  of  money  advanced  or  lent  at  the  time,  or  previously  due  and  owing^ 
or  forborne  to  be  paid,  being  payable,  exceeding  100/.  and  not  exceeding  200/. 
(the  stamp  shall  be),  2/.    And  where  the  same  shall  be  made  as  a  security  for 
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tie  repayment  of  money  to  be  thereafter  lent;  advanoedy  or  paid,  *Qr  r^o 
which  may  become  doe  upon  an  account  current,  together  with  any  sum  ■> 
already  advanced  or  due,  or  without,  as  the  case  may  be;  other  than  and  except 
any  sum  or  sums  of  money  to  be  advanced  for  the  insurance  of  any  property 
comprised  in  such  mortgage  or  security  against  damage  by  fire,  or  to  be  advan- 
ced for  the  insurance  of  any  life  or  lives,  pursuant  to  any  agreement  in  any 
deed,  whereby  any  annuity  shall  be  granted  or  secured  for  such  life  or  lives ; 
if  the  total  amount  of  the  money  secured,  or  to  be  ultimately  recoverable  there- 
upon, shall  be  uncertain  and  without  any  limit,  25^.  But  if  the  total  amount 
of  the  money  secured,  or  to  be  ultimately  recoverable  thereupon,  shall  be  limit- 
ed not  to  exceed  a  given  sum,  the  same  duty  as  on  a  mortgage  for  such  limited 
sum." 

Halse  V.  Peters,  2  B.  &  AdoL  807,  was  relied  on,  where  it  was  held,  that  the 
limit  must  be  expressed  on  the  face  of  the  deed }  and,  therefore,  that  a  mort- 
gage for  1500^,  with  covenant  for  payment  of  the  yearly  premium  and  other 
costs  and  charges  of  an  insurance  of  1000/.  upon  a  particular  life  for  seven  years, 
required  a  25/.  stamp. 

A  rule  nisi,  for  entering  a  nonsuit  having  been  obtained, 

Crowder,  who  shewed  cause,  contended  mat,  both  with  respect  to  the  money 
advanced  by  the  mortgagee,  and  the  money  to  be  paid  by  him  in  case  of  renewal, 
the  amount  secured  was  certain  and  the  stamp  sufficient. 

It  was  immaterial  that  the  sum  to  be  paid  for  renewal  by  the  mortgagor  was 
uncertain,  for  that  was  no  more  part  of  the  amount  secured  within  the  meaning 
of  the  statute  than  expenditure  which  might  be  incurred  under  a  covenant  for 
quiet  enjoyment.  In  Doe  dem.  Scruton  v,  '^'Snaith,  8  Bingh.  146,  the  p^q « 
mortgage  deed  for  3000/.  contained  a  power  of  sale  and  leasing  to  secure  ■- 
the  principal  and  all  expenses  with  interest :  there  was  also  a  covenant  to  pay 
principal  and  interest,  and  ail  expenses,  with  interest,  on  the  amount  of  them ; 
but  the  deed  was  held,  not  a  security  for  an  uncertain  and  indefinite  amount 
nnder  55  G.  8  c.  184,  and  a  9/.  stamp  was  held  sufficient.  In  Pruessing  v. 
Ing,  4  B.  &  Aid.  204,  a  stamp  applicable  to  a  note  exceeding  80/.  was  held  ap- 
plicable to  a  note  for  the  payment  of  80/.  at  three  months  after  date,  with 
interest  from  the  date ;  and  Lord  Tenterden,  G.  J.  said,  *'  the  object  of  the 
legislature  was  to  impose  a  pro  rata  stamp  duty  upon  the  sum  actually  due  at 
the  time  of  taking  the  security,  and  not  upon  what  might  become  due  iu  future 
for  the  use  of  that  money.''  So  in  Deardon  v.  Binns,  1  Mann,  &  Ryl.  180, 
it  was  held,  that  a  bond  conditioned  for  the  payment  of  money  and  interest, 
and  also  for  the  performance  of  collateral  acts,  required  only  the  ad  valorem 
stamp  appropriated  to  the  principal  sum,  where  that  stamp  exceeded  the  1/.  15s. 
which  the  collateral  matter  would  require  if  it  stood  alone. 

Bere,  in  support  of  the  rule,  argued  that  the  payment  by  the  mortgagor  of 
whatever  amount  might  be  demanded  as  a  fine  for  renewal  was  more  important 
to  the  security  of  the  mortgagee  than  his  own  power  to  pay  a  definite  sum, 
which,  if  it  were  refused  by  the  lessor,  would  be  altogether  unavailing :  the  un- 
certain demand,  therefore,  to  which  the  mortgagor  was  liable,  was  a  sum  secured 
by  the  deed,  for  which  the  mortgagee  might  have  recovered  in  damages,  and 
for  which  a  25/.  stamp  ought  to  have  been  obtained. 

Halse  V.  Peters,  therefore,  was  not  distinguishable. 

♦TiNDAL,  C.  J.  This  case  does  not  present  to  my  mind  any  difficulty  j-^c 
whatever.  The  question  is,  whether  on  a  mortgage  for  130/.  with  a  *- 
power  to  the  mortgagee  to  expend  not  exceeding  70/.  for  a  renewal  of  the  pro- 
perty mortgaged,  a  stamp  of  2/.  is  sufficient.  Now  the  stamp  on  a  mortgage  is, 
where  the  same  shall  be  made  as  a  security  for  the  payment  of  any  definite  and 
certain  sum  of  money,  advanced  or  lent  at  the  time,  or  previously  due  and 
owing,  or  forborne  to  be  paid,  being  payable,  exceeding  100/.  and  not  exceeding 
200/.,  2/. 

It  is  clear  that  the  stamp  on  a  mortgage,  within  the  meaning  of  the  act,  is  a 
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gUmp  on  ihe  aeenrity  in  the  natnre  of  a  mortgagOi  and  not  merely  on  any  cove- 
nant. Bat  there  being  in  this  deed  a  corenant  that  the  mortgagor  shall  renew, 
without  limitation  of  the  sum  to  be  paid  for  renewal,  it  is  contended  that  the 
uncertain  amount  so  to  be  paid  by  him  is  a  charge  on  the  property  mortsafled, 
beouse  the  mortgagee  may  sue  for  damages  if  it  be  not  paid.  That  liabiHty, 
however,  is  not  within  the  meaning  of  the  clause  which  imposes  a  duty  of  25/., 
where  the  deed  is  ''  made  as  a  security  for  the  repayment  of  money  to  be  there- 
after lent,  advanced  or  paid,  or  which  may  become  due  upon  an  account  current, 
together  with  any  sum.  already  advanced  or  due,  or  without,  as  the  case  may  be, 
if  the  total  amount  of  the  money  to  be  secured,  or  to  be  untimely  recover* 
able  thereupon,  shall  be  uncertain  and  without  any  limit :"  that  is,  where  the 
land  or  other  subject-matter  of  the  mortgage,  shall  have  an  additional  burthen 
east  upon  it.  The  exception — ''other  than  and  except  any  sum  or  sums  of 
money  to  be  advanced  for  the  insurance  of  any  property  comprised  in  suck 
mortgage  or  security  against  damage  by  fire,  or  to  be  advanced  for  the  insuranoe 
of  any  Ofe  or  lives,  pursuant  to  any  agreement  in  anv  deed,  whereby  any  annuity 
shall  be  granted  or  secured  for  such  life  or  lives,  — shews  that  such  was  the 
4Ag^  ^intention  of  the  legislature.  Here,  no  more  than  70/.  was  to  be  ad- 
^  vanced  by  the  mortgagee  after  the  first  advance,  and  for  anything  which 
the  mortgagor  might  fail  to  pay,  the  mortgagee's  remedy  was  merely  on  the 
covenant :  on  the  premises  mortgaged  he  had,  in  respect  of  such  failure,  no 
security  at  all. 
The  rest  of  the  court  concurring,  the  rule  was  Discharged,  (a). 

(a)  See  Doe  dem.  Bartley  v.  Gray,  3  Add.  k  EIUb,  89. 


FURNIVAL  V.  STRINGER.     June  13. 

1.  A  plaintiff  in  prison,  at  the  suit  of  a  third  person,  may  be  charged  in  execution  by  the 
defendant,  bj  habeas  corpus,  for  the  costs  of  a  nonsuit ;  and  the  defendant  is  not  com- 
pelled to  resort  to  an  action  to  recover  them. 

S.  The  writ  may  issue  without  any  affidavit : 

3.  And  need  not  name  a  day  certain. 

Ths  plaintiff,  beinff  in  the  custody  of  the  warden  of  the  Fleet,  under  an  exe- 
cution issued  against  him  in  another  action,  and  being  indebted  to  the  defendant 
for  the  costs  upon  a  nonsuit,  was  brought  up  under  a  writ  of  habeas  corpus  ad 
satisfaciendum,  and  was  charged  in  custody  in  this  action.     Whereupon, 

Goulbum,  Serjt.,  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  custody  as  to  this  action,  on  the 
ground  that  this  mode  of  proceeding  did  not  lie  for  defendants  to  charge  plain- 
tiff on  a  judgment  for  costs,  but  was  confined  to  the  charging  of  defendants  at 
the  suit  of  pkuntiffs,  and  that,  too,  only  where  the  defendant  was  already  in 
custody  upon  mesne  process  in  the  same  cause  :  secondly,  that  the  committitur 
had  been  entered,  and  the  writ  of  habeas  corpus  sued  out  without  any  affidavit, 
^-1  to  inform  the  court  of  the  grounds  for  detention  :  thirdly,  that  the  '^'writ 
^     was  incorrect  as  to  the  day  on  which  the  party  was  to  be  in  court. 

Spankie,  Serjt.,  who  shewed  cause,  contended  that,  under  the  rule  of  court 
of  Michaelmas,  1654,  s.  10,  it  had  always  been  the  practice  to  charge  as  well 
plaintiffs  for  costs  due  to  defendants,  as  defendants  for  debt  or  damages  due 
to  plaintiffs;  and  that  if  the  remedy  had  been  confined  to  cases  where  a 
defendant  is  already  in  custody  on  mesne  process  in  the  same  cause,  defendants, 
where  they  succeeded,  and  plaintiffs  in  actions  of  tort,  would  have  been  always 
driven  to  the  circuitous  course  of  an  action  on  the  judgment. 

As  to  the  want  of  an  affidavit,  all  that  the  rule  required  was,  that  the  party 
seeking  to  charge  his  opponent  in  custody,  should  bring  him  before  the  court : 
since  the  new  rales  the  day  was  immaterial :  and  when  the  prisoner  was  befor^ 
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the  courts  lie  might  complain,  if  his  opponent  sought  to  charge  him  without 
reason. 

GouCburn,  The  writ  of  haheas  corpus  was  originally  granted  to  relieve  pri- 
sonerS;  not  to  charge  them  in  invitum ;  and  the  writ  recites  that  the  prisoner 
is  detained  in  prison,  *'  as  we  are  informed ;"  but  without  an  affidavit  the  court 
can  have  no  such  information.  In  the  Court  of  King's  Bench,  a  prisoner  is 
charged  by  a  side  bar  rule  to  the  marshal,  to  acknowledge  that  he  is  in  custody, 
upon  which  a  committitur  is  made  out,  which  operates  as  a  detainer :  and  what 
Lord  Denman,  C.  J.,  said  upon  that  course  of  practice,  in  Smith  v.  Sandys,  5 
Nev.  &  M.  60,  applies  equally  here : — ^'  The  proceeding  by  side-bar  rule  does 
not  operate  to  charge  a  prisoner  in  execution,  unless  he  be  at  the  time  in  custody 
in  the  particular  suit.'' 

^INDAL,  C.  J.  *The  only  question  in  this  case  id,  whether  the  rule  ^qq 
of  court  which  has  obtained  from  1654,  has  been  complied  with.  That  ■- 
rule  is,  '^  that  a  habeas  corpus  ad  satisfaciendum  may  be  granted  to  the  warden 
of  the  fleet,  or  to  such  inferior  gaoler  returnable  in  court  on  a  day  certain  ,*  the 
number  roll  of  the  judgment  to  be  indorsed  upon  the  writ  by  the  attorney  who 
sues  it  out ;  and  such  writs  to  be  a  cause  of  detainer."  The  first  objection 
which  has  been  taken,  is,  that  the  habeas  corpus,  here,  has  been  obtained,  not 
against  a  defendant  but  against  a  plaintiff;  that  the  rule  applies  only  to  the 
case  of  a  defendant ;  and  only  where  he  is  in  custody  in  the  particular  cause. 
I  see  nothing  in  the  rule  so  to  limit  it ;  it  is  impossible  to  as>ume  that  a  plain- 
tiff is  in  custody  in  his  own  cause  :  and  the  rulC;  being  general,  applies  as  well 
for  the  purpose  of  charging  him  for  costs  when  in  custody  at  the  suit  of  others, 
as  for  the  purpose  of  charging  a  defendant. 

It  is  then  objected,  that  the  court  is  not  informed  of  the  circumstances  under 
which  the  writ  has  been  sued  out :  but  in  other  cases,  as  upon  a  habeas  corpus 
ad  testificandum,  the  party  is  taken  before  a  judge,  who  endorses  his  fiat  on  the 
writ;  so  here,  as  the  party,  when  ho  is  called  on  in  court,  may  shew  cause 
against  the  rule,  I  think  the  writ  is  correct  in  stating  that  the  court  is  informed; 
and  the  day  on  which  the  party  is  brought  up  is  not  material  since  the  new 
rules :  when  the  party  is  called  up,  and  the  secondary  enters  the  committitur, 
he  may  see  the  sum  for  which  he  is  charged.  There  is  every  guard  therefore 
for  the  protection  of  the  plaintiff  which  he  can  desire ;  for  a  single  word  would 
draw  forth  whether  there  was  cause  for  his  detention  or  not.  It  would  be  a 
circuitous  mode  of  proceeding  to  compel  the  defendant  to  bring  an  action  for 
his  costs. 

*The  case  in  the  King's  Bench,  where  the  exception  was  taken  on  a  r^t^n 
side  bar  rule,  goes  a  long  way  to  confirm  our  present  decision.  ^ 

Rule  discharged. 


LEUCKHART  v,  COOPER  and  Another.     June  13. 

A  custom  for  public  warehousekeepers  in  London  to  have  a  general  lien  on  all  goods 
from  time  to  time  housed  in  their  warehouses,  for  and  in  the  name  of  the  merchants  or 
other  persons  by  whom  such  public  warehousekeepers  are  employed,  for  all  moneys  or 
any  balance  thereof  due  from  such  merchants  or  other  persons  to  such  warehousekeep- 
era  for  expenses  incurred  by  such  warehousekeepers  about  goods  consigned  from 
abroad) 

Held  ill,  on  motion  to  enter  judgment  non  obstante  Teredicto. 

In  trover  for  sundry  bales  of  wool,  the  defendants,  warehousekeepers,  who 
had  received  the  wool  of  one  Heilbron  as  factor  for  the  plaintiff,  a  foreign  mer- 
chant, justified  the  retaining  and  holding  of  eleven  bales  of  wool,  parcel  of  the 
quantity  claimed  in  the  declaration,  under  a  plea,  that  long  before  and  at  the 
time  of  the  committing  of  the  grievances  in  the  declaration  mentioned,  the  de- 
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fendants  were  public  warehonsekeepers,  and  the  trade  of  public  warebonsekeepers 
daring  all  the  time  aforesaid  exercised  and  carried  on  in  the  city  of  London ; 
that  in  the  coarse  of  exercising  and  carrying  on  the  said  trade  or  bnsiness  of 
publio  warehoasekeepers  they,  the  defendants,  were  retained  and  employed  by 
merchants  and  other  persons  of  the  city  of  London  to  enter  at  the  custom-honse 
at  and  for  the  port  of  London  soods  consigned  from  abroad,  and  afterwards  to 
land  snch  goods,  and  to  hoase  tne  same  at  and  in  the  warehooses  of  the  defend- 
ants, for  and  in  the  name  of  such  merchants  or  other  persons,  subject  to  their 
order,  for  oertam  reasonable  reward  to  the  defendants  in  that  behalf,  they,  the 
defendaots,  paying,  if  required  by  such  merchants  or  other  persons  so  to  do,  the 
duties  and  customs  by  law  imposed  and  charged  upon  such  goods  consigned  from 
abroad  to  London ;  and  also  payins,  if  required  so  to  do  by  the  said  merohant« 
*1001   *^^  other  persons,  the  frei^t  and  other  charges  payable  in  respect  of  the 

^  conveyance  of  such  goods  to  the  port  of  London  aforesaid :  that  there  was, 
and,  from  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  hath 
been,  and  still  is,  a  certain  ancient  and  laudable  usage  and  custom  in  the  trade 
of  pubKc  warehousekeepers  in  the  city  of  London,  for  all  public  warehouse- 
keepers  to  hare  and  be  entitled  to  a  general  lien  upon  all  goods  from  time  to 
time  housed,  or  remaining  in  the  warehouses  of  such  public  warehousekeepers, 
for  and  in  the  name  of  the  merchants  or  other  persons  by  whom  such  public 
warehoasekeepers  are  retained  and  employed  as  aforesaid,  for  all  moneys,  or  any 
balance  thereof,  remaining  due  from  such  merehants  or  other  persons  to  such 
warehousekeepers,  for  or  on  account  of  any  advances  or  expenses  which  such 
public  warehousekeepers  have  made  or  have  been  put  to  in  and  about  paying 
the  duties  and  customs  by  law  imposed  and  charged  on  goods  consigned  to  such 
merehants  and  other  persons,  from  abroad,  if  required  to  do  so  as  aforesaid,  and 
m  and  about  paying,  if  required  so  to  do  by  the  said  merchants  or  other  persons 
the  freight  and  other  charges  for  the  conveyance  of  such  goods  to  the  port  of 
London  aforesaid,  and  also  for  and  on  account  of  all  and  every  the  advances, 
charges,  and  claims  which  such  public  warehousekeepers  shall  have  made,  or 
have  been  put  to,  or  to  which  they  may  be  entitled,  for  and  in  respect  of  the 
entering,  landing,  and  warehousing  such  goods  at  and  in  the  warehouses  of 
such  pablic  warenousekeepers  as  aforesaid :  that  while  the  defendants  were  such 
public  warehousekeepers  as  aforesaid,  to  wit,  on  the  Ist  of  January,  18S3,  and 
on  divers  times  and  occasions  between  that  day  and  the  10th  of  October,  1834, 
one  Edward  Heilbron,  merehant,  in  the  city  of  London,  received  divers,  to  wit, 
*1011  ^^  ^^  ^^  ^^''  shipped  and  ^consigned  from  abroad  ;  and  that  the 

*  said  Edward  Heilbron,  on  divers  times  and  occasions  during  the  time 
aforesaid,  was  possessed  of  divers,  to  wit,  twelve  bills  of  lading  of  the  said  wools, 
delivered  bv  the  permission  and  consent  of  the  plaintiff  to  order,  whereby  the 
sud  Edward  Heilbron  was  enabled  to  and  did,  on  the  times  and  occasions  afore- 
sud,  hold  himself  out  as  the  true  owner  of  the  said  last-mentioned  wools :  and 
the  said  Edward  Heilbron,  beins  so  possessed  of  the  said  bills  of  lading,  and 
being  enabled  to  hold,  and  so  holding  himself  out  as  the  true  owner  of  the  said 
bales  of  wool,  afterwards,  and  on  the  said  several  times  and  occasions  aforesaid, 
delivered  the  said  bills  of  lading  to  the  defendants,  and  then  retained  and  em- 
ployed the  defendants  to  enter  at  the  custom-house  at  and  for  the  port  of  Lon- 
don, for  the  said  Edward  Heilbron,  the  said  bales  of  wool  in  the  said  bills  of 
lading  mentioned  and  described  (of  which  bales  of  wool  the  said  bales  of  wool 
in  the  introductory  part  of  this  plea  referred  to  were  part  and  parcel),  and  after- 
wards to  land  the  said  wools,  and  house  the  same  at  and  in  the  warehouses  of 
the  defendants,  for  and  in  the  name  of  the  said  Edward  Heilbron,  subject  to 
his  order,  for  certain  reasonable  reward  to  the  defendants  in  that  behalf,  they 
the  defendants  paying  the  entries  and  customs  by  law  charged  and  imposed  on 
such  goods :  and  the  said  Edward  Heilbron,  on  the  several  times  and  occasions 
aforesaid,  then  requested  the  defendants  to  pay  the  duties,  the  freight,  and  other 
charges,  for  the  conveyance  of  the  said  wools  to  the  port  of  London  aforesaid. 
Tbaty  in  ponoanoe  of  such  retainer  and  employment,  and  believing  the  said 
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Edward  Heflbron  to  be  the  owner  of  the  said  woob,  they  the  defendantSy  as 
each  public  waiehoaaekeepen,  did,  on  the  several  times  and  oocasions  aforesaid, 
accoroinglj  enter  at  the  custom  house  at  and  for  the  port  of  Londoni  for  and  aa 
the  ''property  of  the  said  Edward  Heilbron,  the  said  wools,  and  did  pay  r«i  qo 
the  duties  and  customs  by  law  charged  and  imposed  on  such  wools,  and  ■- 
also  the  freight  and  other  charges  for  the  conyeyance  of  such  wools  to  the  port 
of  London  aforesaid ;  and  afterwards,  to  wit,  on  the  several  times  and  occasions 
aforesaid,  did  land  the  said  wools,  and  did  house  the  same  for  and  in  the  name 
of  the  said  Edward  Heilbron  at  and  in  the  warehouse  of  the  defendants,  subject 
to  the  order  of  the  said  Edward  Heilbron.  That  the  duties  and  customs,  freight, 
and  other  charges  so  advanced  and  paid  by  the  defendants  as  aforesaid,  for  and 
in  respect  of  the  said  wools,  and  the  other  advances,  charges,  and  claims,  which 
the  defendants,  as  such  public  warehousekeepers  as  aforesaid  made,  were  put  to 
and  were  entitled  to  for  and  in  respect  of  the  entering,  landing,  and  housing 
the  same  wools  as  aforesaid,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  2000/. ;  and  that  a  great  part  thereof,  to  wit,  the  sum  of  1030/. 
13<.  bd.j  before  the  time  of  committing  the  sud  grievances,  was  due  and  owiuff 
from  the  said  Edward  Heilbron  to  the  defendants,  and  still  was  due  and  unpaid 
to  the  defendants.  That  the  defendants,  as  such  public  warehousekeepers  as 
aforesaid,  on  divers  times  and  occasions  during  the  time  last  aforesud,  did 
deliver  the  greater  part  of  the  said  200  bales  of  wool  to  the  order  of  the  said 
Edward  Heilbron }  and  that  the  residue  of  the  said  wools,  to  wit,  eleven  bales 
thereof,  being  the  said  eleven  bales  of  wool  in  the  introductory  part  of  this  plea 
referred  to,  and  parcel  of  said  wools  in  the  declaration  mentioned,  before  and 
at  the  time  of  the  committing  of  the  said  several  grievances,  were,  and  still  are, 
lying,  being,  and  remaining  in  the  warehouse  of  defendants.  That  the  defend- 
ants, as  sucn  public  warehousekeepers  as  aforesaid,  by  virtue  and  according  to 
the  said  usage  and  custom  of  the  trade  of  public  warehousekeepers  in  the  city 
*of  London  aforesaid,  before  and  at  the  time  of  the  committing  of  the  r»i  ao 
said  grievances,  retained  and  held  the  said  last-mentioned  bales  of  wool,   I- 

?arcel,  &c.,  as  and  by  way  of  a  general  lien  for  the  said  last-mentioned  sum  of 
030/.  13<.  5c/.,  so  due  and  owing  from  the  said  Edward  Heilbron,  and  still 
unpaid  to  the  defendants  as  aforesaid :  which  was  the  said  conversion  of  the  said 
eleven  bales  of  wool,  parcel,  &c.,  in  the  introductory  part  of  this  plea  referred 
to :  and  that,  the  defendants  were  ready  to  verify,  &c. 

A  verdict  having  been  found  for  the  defendants  on  this  plea. 
WUde,  Seijt.,  moved  to  enter  judgment  for  the  plaintiff,  non  obstante  vere* 
dicto,  on  the  ^ound  that  the  custom  relied  on  was  unreasonable,  and  could  not 
be  supported  in  law.  The  defendants  relied  chiefly  on  Nayler  v.  Mangles,  1 
Esp.  109,  and  Spears  v.  Hartley,  3  Esp.  81,  which  establish  in  favour  of  whar- 
fingers a  similar  right  of  lien.  But  the  case  of  a  wharfinger  is  distinguishable 
in  many  respects.  It  is  not  open  to  every  man  to  set  up  a  wharf :  the  Crown 
has  a  superintending  control ;  Stephen  v.  Coster,  1  W.  Bl.  413,  423  :  and  a 
lien  arises  only  out  of  an  express  or  implied  contract, — an  application  that, 
after  notice  of  the  usaffe,  the  owner  agrees  to  the  detention  of  the  goods  :  but, 
according  to  the  principle  established  by  Oppenheim  v,  Bussell,  3  S.  &  P.  42, 
and  Bushforth  v.  Hadneld,  7  East,  224,  no  such  implication  arises  against  a 
third  party.  The  lien  can  be  asserted  only  against  the  bailor  himself;  and 
eveiy  attempt  to  extend  liens  bevond  the  interest  of  the  bailor  has  failed.  Thus 
in  Wright  V,  Snell,  5  B.  &.  Aid.  350,  a  carrier  had  given  notice  that  all  goods 
would  be  subject  to  a  lien,  not  only  for  the  freight  of  the  particular  goods,  but 
also  for  any  general  balance  due  from  their  respective  *owners.  Goods  r«i  a4 
having  been  sent  by  the  carrier  addre^ed  to  the  order  of  a  mere  factor,  >- 
it  was  held,  that  the  carrier  had  not,  as  against  the  real  owner,  any  lien  for  the 
balance  due  from  the  factor.  Butler  v.  Woolcott,  2  N.  B.  64,  Holdemess  v. 
CoUinson,  7  B.  &.  C.  212,  Bichardson  v.  Goss,  3  B.  &  P.  119,  and  Stephen  v. 
Coster,  1  W.  Bl.  413.  423,  are  to  the  same  effect. 
A  rule  nisi  having  been  granted. 
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Oretswdl  and  R.  F.  Richards  shewed  cause.  The  verdiot  of  the  jury  decides 
that  the  custom  acluallj  exists ;  and  it  would  not  have  been  suffered  to  grow 
up  or  continue  if  it  had  been  found  incouTenient  or  unreasonable.  It  is  for  the 
partj  who  impugns  the  custom,  therefore,  to  shew  that  it  is  unreasonable  or 
ille^ ;  and  it  ought  to  be  supported,  unless  valid  grounds  can  be  assigned  for 
de]Hurting  from  it.  In  Hiz  v.  Gardiner,  2  Bulstr.  196,  Coke,  C.  J.,  sajrs, 
"  For  some  things  no  reason  can  be  ^ven ;  and  the  rule  is,  qui  rationem  in 
omnibuB  qu»rit|  rationem  destruit.''  Sut  there  is  nothing  unreasonable  in  this 
euBlom,  nor  can  any  material  distinction  be  pointed  out  between  the  case  of 
wharfingers  and  that  of  warehousekeepers.  In  Wright  v.  Snell  it  was  sought  to 
to  enforce  a  carrier's  lien  upon  goods  consigned  to  the  order  of  a  factor,  for  a 
general  balance  due  to  the  carrier  from  the  factor.  The  defendants  here  seek 
to  enforce  their  lien  for  charges  on  the  particular  soods,  against  the  principal  of 
the  agent  who  deposited  the  floods ;  and  the  liability  of  the  principal  ought  to 
be  coextensiye  with  that  of  his  ^nt.  In  Oppenheim  v.  Bussell  and  Bichard- 
Bon  V.  Goss,  the  question,  as  in  Wright  v.  Snell,  arose  between  the  wharfinger 
and  a  purchaser  of  the  goods ;  not  the  bailor,  or  the  principal  of  the  bailor. 
*1051  ^^'^  '^  nothing  in  Kushforth  v.  Hadfield  '''or  Aspinall  v,  Pickford,  3 
•I  B.  &  P.  44,  note,  to  shew  such  a  custom  to  be  unreasonable.  But  in 
George  v.  Ghigett,  7  T.  B.  359,  it  was  held,  that  if  a  factor  who  sells  under  a 
del  credere  commission,  sells  goods  as  his  own,  and  the  buyer  knows  nothing  of 
any  principal,  the  buyer  may  set  off  any  demand  he  may  have  on  the  factor 
against  the  demand  for  the  goods  made  by  the  principal  3  and  there  is  as  much 
convenience  in  the  present  custom  as  in  that.  A  forei^  merchant  must  be  pre- 
sumed to  inquire  into  the  rules  of  mercantile  law  in  England  before  he  makes 
his  consignment.  If  he  omits  to  do  so,  he  must  bear  the  consequence  of  his 
own  omission.  In  Forster  v.  Pearson,  1  Cr.  M.  &  B.  859,  the  judge  directed 
the  jury  that  the  principal  laid  down  in  Haynes  t;.  Forster,  2  C.  &  M.  237, — 
that  a  bill  broker  who  receives  a  bill  from  a  customer  to  procure  it  to  be  dis- 
counted^ has  no  right  to  mix  it  with  bills  of  other  customers,  and  to  pledge  the 
whole  mass  as  a  security  for  an  advance  of  money  to  himself,  and  that  atiU  less 
has  he  a  right  to  deposit  such  bills  as  a  security,  or  part  security,  for  money 
preriously  due  from  him, — was  to  be  taken  by  them  as  the  general  law ;  but 
that,  notwithstanding  such  general  rule  of  law,  the  parties  miffht  contract  as 
they  thought  proper ;  and  he  left  it  to  the  jury  to  say  whether  the  usage  set  up 
bv  the  defendants  as  to  the  course  of  dealing  in  such  cases  was  estabfished  to 
their  satisfaction,  and  if  so,  whether  they  thought  that  the  plaintiff,  who  was  a 
bill  broker  himself,  had  contracted  with  reference  to  that  usage;  and  the  jury 
having  found  for  the  defendants,  the  Court  refused  to  disturb  the  verdict. 

AtSierlejf^  Seijt.,  and  TT.  H.  Watson  in  support  of  the  rule,  relied  on  Stephen 
9.  Goeter,  as  shewing  the  grounds  of  distinction  between  the  oases  of  wharfinger 
^061  ^^^  *warehou8ekeeper.  In  addition  to  the  cases  cited  on  moving  for  the 
-■  rule,  they  referred  to  Maanss  v.  Henderson,  1  East,  337,  where  Lord 
Kenyon  said,  '*  u  the  ag^nt  disclose  his  principal  at  the  time,  it  is  clear  that  he 
cannot  pledge  the  property  of  such  principal  to  another  with  whom  he  is  deal- 
ing for  his  own  pnvate  debt '/'  and  contended  that  this  was  not  a  case  in  which 
Hdlbron  was  authorised  as  a  factor  to  pledge  the  goods  in  his  hands,  by  virtue 
of  6  Geo.  4,  c.  94.  Our.  adv.  vult. 

TiNDAL,  G.  J.  The  jury  having  found  a  verdict  in  this  case  for  the  defend- 
ants, upon  the  issue  raised  upon  the  second  plea,  the  plaintiff  has  moved  for 
judgment  non  obstante  veredicto.  The  Question  therefore  is,  whether  the  custom 
stated  in  that  plea  is  a  custom  that  can  oe  supported  in  law. 

The  plea  justified  the  retaining  and  holding  of  eleven  bales  of  wool,  parcel  of 
the  quantity  claimed  in  the  declaration,  under  an  ancient  custom  from  time 
immemorial  used  in  the  trade  of  public  warehousekeepers  in  the  city  of  London, 
for  aU  such  public  warehousekeepers  to  have  and  be  entitled  to  a  seneral  lien 
upon  all  goods  from  time  to  time  housed  or  remaining  in  their  warenouses,/or 
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and  in  the  name  of  the  merchants  or  other  persons  by  whom  snch  public  ware- 
housekeepers  are  retained  or  employed^  for  all  moneys,  or  any  balance  thereof, 
due  from  such  merchants  or  other  persons  to  such  publfc  warehousekeepers,  for 
or  on  account  of  advances  or  expenses  which  such  public  warehousekecpers 
should  have  made  or  been  put  to,  in  or  about  the  paying  of  duties,  or  of  customs 
on  goods  consigned  to  them  from  abroad,  or  the  payment  of  freight  and  other 
charges  for  the  conveyance  of  such  goods  to  *the  port  of  London,  or  the  rnei  a^ 
entering,  landing,  and  warehousing  such  goods.  So  that  the  general  lien  ^ 
ckimed  is  not  confined  to  goods  the  property  of  the  person  who  employed  or 
retained  the  housekeeper,  but  extends  to  all  goods  which  are  put  by  him  in  his 
own  name  into  the  hands  of  the  warehousekeeper,  whether  his  property  or 
not.  The  custom  set  up  in  the  plea,  if  supportable,  would  make  the  goods  of  a 
foreifi;n  merchant,  which  have  been  consigned  to  a  London  factor  for  sale,  and 
by  him  put  into  the  warehouse  of  the  warehousekeeper  for  safe  custody,  liable 
to  a  private  debt  of  the  factor,  for  expenses  incurred  in  respect  of  other  goods 
of  third  persons  which  had  been  in  his  hands  at  former  times,  for  charges  con- 
tracted upon  such  goods  during  any  antecedent  period  of  time,  and  that,  to  an 
unlimited  extent.  It  appears  to  us,  that  such  a  custom  is  at  once  unreasonable 
and  unjust,  and,  therefore,  bad  in  law.  It  is  a  custom  which  is  obviously 
predjudicial,  in  a  direct  manner,  and  in  a  very  high  degree,  to  foreign  trade; 
for  no  foreign  merchant  would  be  content  to  consign  his  eoods  to  this  country 
for  sale,  if  they  could  be  made  liable,  whilst  warehoused  for  the  purpose  ot 
custody,  to  satisfy  a  debt  already  due  from  the  factor  to  the  warehousekeeper  in 
respect  of  other  goods.  No  authority  whatever  has  been  cited  in  support  of 
this  custom ;  and  as  far  as  any  analogy  can  be  drawn  ftt)m  decided  cases,  it  is 
against  its  validitv.  The  case  of  Oppenheim  v,  Russell,  3  Bos.  &.  Pull.  42, 
establishes  the  principle,  that,  although  a  common  carrier  may  have  acquired 
by  usage  on  special  agreement  a  lien  for  a  general  balance  of  account  between 
him  and  a  consignee  this  lien  shall  not  affect  the  right  of  the  consignor  to  stop 
in  transit(i :  that  is  in  effect,  that  this  right  of  general  lien  shall  not  operate 
upon  or  '''asainst  the  rights  of  third  persons.  And  the  doctrine  laid  r:|ci  ao 
down  in  Wright  v,  Snell,  5  B.  &.  Aid.  350,  bears  still  more  closely  ^ 
upon  the  point  now  under  discussion ;  a  general  lien  being  held  not  sustainable 
by  a  carrier  against  th»  true  owner  of  the  ffoods  for  the  general  balance  due 
from  the  factor  to  whom  the  goods  were  consigned  for  sale.  That  case,  in  effect, 
decides  the  present ;  for  no  sound  distinction  can  be  taken  in  this  respect  be- 
tween a  public  warehousekeeper  and  a  public  carrier,  except,  indeed,  that  the 
latter  stands  in  a  position  more  favoured  by  the  law  in  respect  to  lien  than  the 
former ;  the  carrier  being  obliged  by  law  to  receive  and  carry  the  goods,  whilst 
the  warehouskeeper's  claim  arises  out  of  a  voluntary  contract.  And  the  present 
case  appears  to  us  to  differ  from  that  of  Oeorge  v,  Clagett,  7  T.  R.  859,  prin- 
cipally relied  on  by  the  defendants.  In  that  case  the  owner  put  his  goods  into 
the  hands  of  his  factor  to  sell  as  his  own ;  the  factor  sold  them  as  his  own,  and 
the  defendant  had  no  knowledge  that  the  factor  was  not  the  real  owner  of  the 
coods  :  in  such  case  the  set-off  of  the  debt  due  from  the  factor  to  the  purchaser 
followed  as  a  necessary  consequence  from  the  sale  by  him  as  of  his  own  goods. 
But  in  this  case  there  was  no  sale  by  the  factor ;  but  the  proposition  contend- 
ed for  is,  that  the  goods  became,  by  the  operation  of  the  custom,  pledged  for 
the  factor's  debt,  though  the  factor  was  not  authorised  by  law  so  to  pledge  them 
directly.  And  although  the  factor  may  now,  under  some  circumstances,  pledge, 
the  facts  of  the  present  case  do  not  bring  it  within  the  operation  of  the  statute 
6  G.  4,  c.  94. 

It  is  unnecessary,  as  a  further  objection  to  the  custom  set  up  by  this  plea,  to 
observe  that  it  is  pleaded  so  largely  as  to  comprehend  all  goods  put  into  the  hands 
of  a  warehousekeeper  by  a  factor  in  his  own  name,  Whether  or  not  the   r^iei  aq 
warehousekeeper  has  knowledge  or  notice  that  they  are  not  the  property   ^ 
of  the  factor,  but  of  the  foreign  merchants.     But,  without  relying  on  this 
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objection,  we  think  the  custom  nnreasoDable,  and  therefore  bad  npon  the  more 
general  ground  above  stated,  and  therefore  give  onr  judgment  for  the  plaintiff, 
Jion  ohwlante  veredicto. 

Judgment  for  the  plaintiff  accordingly. 


MELLIN  v.  TAYLOR.    JunelZ. 


A  jniy  baring  found  a  verdict  for  the  defendant  in  an  action  of  crim.  con.,  the  court 
granted  a  new  trial  on  the  ground  that  the  verdict  was  against  the  weight  of  evidence, 
notwithstanding  there  was  some  evidence  for  the  defendant. 

This  was  an  action  to  recover  damages  for  criminal  conversation  with  the 
plaintiff's  wife.  The  plaintiff  was  a  manufacturer,  the  defendant  an  attorney  : 
both  apparently  opulent. 

At  the  last  Yorkshire  assizes,  before  Lord  Denmak,  0.  J.,  the  case  proved 
against  the  defendant  shewed,  in  substance,  that,  in  violation  of  a  promise  given 
by  him  to  the  plaintiff,  he  had  been  repeatedly  in  company  with  the  plaintiff's 
wife  during  the  plaintiff's  absence.  A  boy  and  a  man  deposed  to  an  act  of 
criminal  intercourse  by  daylight,  on  a  stile  in  a  public  footpath  :  the  defendant 
was  proved  to  have  admitted  that  upon  that  occasion  he  had  been  at  the  stile  in 
company  with  the  plaintiff's  wife;  he  denied  the  act  imputed;  but  accounted 
for  his  being  in  the  lady's  company  by  a  statement  which  was  proved  to  be 
&]se.  A  female  servant  deposed  to  another  act  of  criminal  intercourse  under 
improbable  circumstances  in  the  plaintiff's  library.  Another  female  servant, 
whose  reputation  for  chastity,  however,  would  not  bear  examination,  said  she 
saw  the  defendant  come  out  of  a  dark  closet  in  the  plaintiff's  breakfast-room. 
A  groom  and  his  companion,  who  were  on  the  watch,  said  they  saw  the  plain- 
*1101  ^^^'^  *wife,  during  the  plaintiff's  absence,  let  the  defendant  into  the 
^  house  *  at  half  after  eleven  at  night,  with  his  boots  in  his  hand  :  at  two 
in  the  morning  he  went  away  with  his  boots  on.  And  a  butcher  said  he  saw 
the  defendant  go  with  the  plaintiff's  wife  into  a  stable,  and  remain  there  half 
an  hour.  For  the  defendant,  seventeen  witnesses  were  called,  the  tendency  of 
whose  evidence  was  to  shew  a  variety  of  contradictions,  inconsistencies  and  dis- 
crepancies, in  the  testimony  adduced  on  the  part  of  the  plaintiff.  But  the 
chief  topic  of  defence,  considering  the  station  in  life  of  the  parties,  was  the  im- 
probability of  the  acts  spoken  to  at  the  stile  and  in  the  library. 

The  trial  lasted  two  days ;  and  a  special  jury  having  found  a  verdict  for  the 
defendant, 

WUde,  Serjt,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  the  evidence.  The  learned  judge  who  pre- 
sided reported  that  he  was  not  satisfied  with  the  verdict. 

Cretwdl,  Alexander^  Cowling  and  Worthy ^  shewed  cause.  After  relying  on 
the  iroprol»bility  of  the  testimony  given  for  the  plaintiff,  they  contended  that 
this  was  a  case  of  conflicting  evidence,  in  which  the  court  would  not  grant  a  new 
trial  merely  because  a  jury  miffht  have  been  warranted  in  giving  a  verdict  the 
other  way.  Where  there  is  evidence  on  both  sides,  it  is  not  the  practice  to  set 
ande  a  verdict  because  the  court  may  form  an  opinion  as  to  the  weight  of  the 
evidence  different  from  the  opinion  of  the  jury :  Anon,  1  Wils.  22,  Swain  v. 
Hall,  3  Wiis.  45,  Ashley  v,  Ashley,  2  Str.  1142,  Smith  v.  Husgins,  2  Str. 
1142,  CarsUirs  v.  Stein,  4  M.  &  S.  192,  Belcher  v.  Prittie,  10  Bingh.  408. 
To  send  this  case  to  a  new  trial,  therefore,  would  be  an  invasion  of  the  province 
*11 11  ^^  ^^^  ^"'^t'^'  '°^'  under  circumstances  so  peculiar,  would  insure  a  verdict 
*  for  the  plaintiff;  a  course  for  which,  in  trials  of  this  kind,  there  was  lees 
ocea<qon  than  in  any  other,  inasmuch  as  an  opinion  upon  the  guilt  or  innocence 
of  the  aeccused  must  be  formed  in  a  great  measure  from  the  appearance  and  de- 
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meanour  of  the  witnesses,  of  which  the  jury  were  spectators,  but  of  which  the 
court  above  must  be  entirely  ignorant. 

Wilde  was  heard  in  support  of  the  rule,  and  the  court  took  time  to  consider. 

Cur.  adv,  vuU. 

TiNDAL,  C.  J.  We  agree,  that  in  every  case  in  which  the  verdict  has  turned 
upon  a  question  of  fact  which  has  been  submitted  to  a  jury,  and  there  is  no 
objection  to  the  verdict,  except  that  it  is  found,  in  the  opinion  of  the  court, 
against  the  weight  of  the  evidence,  the  court  ought  to  exercise,  not  merely  a 
cautious,  but  a  strict  and  sure  judgment,  before  they  send  the  case  to  a  second 
jury.  The  general  rule  under  such  circumstances  is,  that  the  verdict,  once 
found,  shall  stand  :  the  setting  it  aside  is  the  exception,  and  ought  to  be  an 
exception  of  rare  and  almost  singular  recurrance.  The  argument  before  us  has 
gone  the  length  of  contending  that  if  we  send  this  case  to  a  second  trial  we  invade 
the  province  of  the  jury,  and,  in  the  particular  instance  before  us,  almost  insure 
a  verdict  against  the  defendant.  I  cannot  conceive  how  the  benefit  of  trial  by 
jury  can  be  in  any  way  impaired  by  a  cautious  and  prudent  application  of  the 
corrective  which  is  now  applied  for :  on  the  contrary,  I  think  that,  without  some 
power  of  this  nature  residing  in  the  breast  of  the  court,  the  trial  by  jury  would, 
in  particular  cases,  be  proauctice  of  injustice,  and  the  institution  itself  would 
suffer  ii)  the  opinion  of  the  public.  And  with  respect  to  this  particular  case,  I 
*can  never  persuade  myself  that,  in  the  cautious  manner  in  which  we  r^ei  10 
express  ourselves  as  to  the  former  verdict,  a  second  jury  will  not  exer-  *■ 
oise  their  judgment  upon  the  facts  brought  before  them  with  as  perfect  freedom, 
and  with  as  little  bias,  as  if  the  investigation  was  for  the  firat  time  brought 
before  that  tribunal. 

Strong  observations  have  been  made,  that  we  cannot  have  the  opportunity  of 
giving  an  opinion  on  the  demeanor  of  the  witnesses  at  the  trial.  It  is  an  ob- 
servation which  would  apply  to  every  case  of  a  motion  to  the  court,  as  to  some 
of  the  judges,  if  not  as  to  all.  But  in  this  case  the  learned  judge  who  presided 
at  the  trial  had  that  opportunity;  and  he  has  reported  to  us  that  he  is  not 
satisfied  with  the  verdict :  a  course  which  has  in  it  no  novelty  whatever,  but 
has  been  the  constant  practice  from  the  earliest  time  at  which  new  trials  have 
been  granted,  and  is  acted  upon  every  day.  I  shall,  therefore,  content  myself 
with  saying,  that  the  present  case  appears  to  us,  in  some  of  its  circumstances, 
of  a  very  extraordinary  character  and  nature,  and  that,  as  the  evidence  novf 
stands,  the  verdict  appears  to  us  so  much  against  the  weight  of  the  evidence, 
that  before  we  can  feel  satisfied  in  giving  the  judgment  of  the  court  for  the  de* 
fendant  upon  the  verdict  which  he  has  obtained,  we  think  the  facts  of  this  case 
ought  to  be  reconsidered  by  a  second  jury. 

Ilule  absolute  for  a  new  trial,  on  payment  of  costs,  (a), 

(a)  Wilde  moved  for  the  nilci  on  an  alleged  misdirection,  as  well  as  on  the  ground  that 
the  verdict  was  against  evidence. 

Evidence  had  been  received,  without  objection  by  the  plaintiff's  counsel,  of  the  happy 
terms  on  which  the  defendant  lived  with  his  own  wife  and  family;  and  the  learned  chief 
justice  commented  on  this  evidence  in  his  summing  up :  but  the  reception  of  the  evidence, 
which  was  admitted  to  be  improper,  not  having  been  objected  to,  the  court  held  that  the 
comment  on  it  would  not  of  itself  warrant  the  granting  a  rule  for  a  new  trial. 

Upon  the  new  trial  a  verdict  was  given  for  the  plaintiff,  with  1000/  damages. 


♦STUART  and  Others  r.  NICHOLSON  and  Another.    June  13.      [*118 

Pursuant  to  directions  contained  in  an  award,  defendants  signed  an  undertaking  not  to 
pirate  plaintiflb'  inventions :  Held,  sufficient  proof  of  defendants  having  submitted  to 
the  arbitration. 

Thx  phunti£b  declared,  that  before  and  at  the  time  of  the  making  of  th^ 
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promise  and  eommittixig  of  the  breaches  hereinafter  mentioned,  and  thence 
nitherto,  the  plaintiffs  carried  on  the  trade  and  hnsiness  of  mannfiicturers  of 
stove  grates  and  fenders,  nnder  and  by  the  name,  style  and  firm  of  Messrs. 
Stoart,  Smithy  and  Co.,  and  in  the  prosecution  and  exercise  of  their  said  trade 
and  business  during  all  that  time  laid  out  large  sums  of  money  in  and  about  the 
inTenting,  designing,  making,  and  producing,  and  causing  to  be  invented,  de- 
rigned,  and  naade,  and  in  and  about  the  purchasing  and  procuring  divers  new 
and  original  patterns  and  models  for  the  said  stove  and  fender  manufactories 
in  their  said  business  as  aforesaid,  (to  wit)  at  Sheffield,  in  the  county  of  York ; 
and  the  defendants  during  all  the  time  aforesaid  were  also  manufacturers  of 
stoves  and  fenders  (to  wit)  at  Sheffield  aforesaid :  that  before  and  at  the  time  of 
the  making  of  the  promise  hereinafter  mentioned,  the  said  patterns  of  the  plain- 
tiffs,  invented,  produced,  and  purchased  by  them  from  time  to  time  had  been 
frequently  pirated,  and  the  models  thereof  abstracted  from  the  premises  of  the 
plaintiff)  for  clandestine  and  surreptitious  imitation,  use,  and  copy  of  the  said 
patterns;  whereby  the  plaintiffs  were  greatly  injured,  harassed,  oppressed,  and 
impoveriBhed  in  the  exercise  of  their  said  trade  and  business;  that  before  and 
at  the  time  of  the  making  of  the  promise  of  the  defendaQts  hereinafter  men- 
tioned (to  wit)  on  the  18th  of  October,  1831,  one  of  the  said  patterns  of  the 
*1141   P^*^^^^  ^^  ^^°  ^^^  ^^  found  on  the  premises  of  the  ^defendants,  and 

-'  divers  disputes  and  differences  and  certain  leeal  proceedings  thereon  arose 
touching  the  same  between  the  plaintiffs  and  defendants ;  that  thereupon,  on  the 
day  and  year  aforesaid,  in  order  then  to  settle  the  said  disputes  and  differences, 
and  put  an  end  to  the  said  legal  proceedings,  and  to  ascertain,  define,  and  regu- 
late the  conditions,  terms,  and  agreement  on  which  the  plaintiffs  and  defendants 
shouM  thereafter  carry  on  their  said  business  respectively,  touching  the  patterns 
of  the  said  plaintiffis  in  their  said  trade  and  business,  it  was  then  agreed  to 
refer  the  whole  matter  to,  and  leave  it  in  the  hands  of  mutual  friends  of  the 
p]ainti£&  and  defendants  for  their  direction,  finding,  award,  and  determination 
touching  and  concerning  the  same :  and  thereupon,  on  the  day  and  year  afore- 
said, in  consideration  of  the  premises,  and  that  the  plaintiffs  would  consent  to 
refer  the  said  disputes  to  pertain  mutual  friends,  (to  wit)  Messrs.  J.  L.,  G.  B., 
and  B.  8.,  and  leave  the  whole  matter  aforesaia,  and  the  said  disputes,  dif- 
ferences, and  legal  proceedings,  in  their  hands,  for  their  award,  direction,  end, 
and  determination,  and  would  agree  and  faithfully  promise  the  defendants  to 
abide  by,  perform,  and  keep  their  award,  finding,  direction,  and  determination  in 
the  same,  the  defendants  tnen  agreed  to  refer  tne  whole  matters  aforesaid,  and 
the  said  disputes,  differences,  and  legal  proceedings,  to  the  said  J.  L.,  G.  B., 
and  B.  S.,  and  faithfully  promised  the  plamtiffs  to  abide  by,  perform,  and  keep 
their  award,  finding,  direction,  and  determination  in  the  same :  that  the  plain- 
tiffs and  defendants  then  referred  the  whole  matters  aforesaid,  and  the  said  dis- 
putes, differences,  and  legal  proceedings,  to  the  said  J.  L.,  G.  B.,  and  B.  S.,  for 
their  award,  direction,  end  and  determination,  of  which  the  defendants  then  had 
notice ;  and  the  said  J.  L.,  G.  B.,  and  B.  S.,  afterwards  thereupon,  on  the  said 
*1151  ^^  '^^  ^^^  aforesaid,  entered  into  and  upon  the  *whole  matters  of  the 

^  said  disputes,  differences,  and  legal  proceedings,  and  afterwards,  on  the 
19th  of  October,  1831,  awarded,  found,  directed,  and  determined  in  the  same, 
that  the  defendants  should  pay  a  certain  large  sum  of  money,  (to  wit)  the  sum 
of  200/.  (in  the  premises  aroresaid  so  referred)  to  the  plaintiffs,  and  that  they 
the  defendants  should  make,  and  sign,  and  perform,  and  keep,  the  matters  on 
the  defendants'  part  and  behalf  to  be  performed  and  kept  of  and  in  a  certain 
memorandum  in  writing  to  the  effect  and  form  following;  (that  is  to  say) — ''  that 
they  the  defendants  thereby  acknowledged  having  received  the  patterns  of  the 
plaintiffs  surreptitiously  and  clandestinely,  and  that  one  was  found  on  the  defend- 
ants' premises  on  the  12th  dav  of  October,  1831,  for  which  the  defendants  were 
sorry  and  then  bound  themselves  from  that  day  (to  wit)  from  the  19th  of  Octo- 
b^,  1831|  not  to  use  directly  or  indirectly  any  patterns  of  the  plaintiffs'  on  any 
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account  whatever  until  the  patterns  should  have  been  out  a  clear  twehemonth 
from  the  time  the  said  plaintiffs  should  have  had  any  one  pattern  in  the  market; 
and  that  thereby  it  should  be  mutually  agreed  that  the  said  document,  then  so 
signed  by  the  defendants  as  aforesaid,  should  not  be  printed  in  any  newspaper 
or  otherwise,  and  that  only  two  written  copies  should  ever  be  in  circulation/' 
The  plaintiffs  then  said  that  they,  relying  on  the  said  promise  and  undertaking 
of  the  defendants  in  that  behalf,  had  always  abided  by,  performed,  and  kept  the 
award,  finding,  direction,  and  determination  of  the  said  J.  L.,  G.  R.,  and  R.  S., 
in  the  said  matter,  and  in  the  said  disputes,  differences,  and  legal  proceedings  ; 
and  afterwards,  on  the  said  19th  of  October,  1831,  received  of  the  defendants 
the  said  sum  of  money,  Tto  wit)  200/.,  pursuant  to  and  upon  the  said  finding, 
award,  determination,  and  direction  of  the  said  J.  L.,  G.  R.,  and  R.  S.,  and 
had  not  printed  the  said  document,  or  caused  the  same  *to  be  printed  in   r^^i ig 
any  newspaper  or  otherwise,  and  did  not  circulate  or  cause  to  be  circu-   ■- 
lated  more  than  two  written  copies  of  the  said  document.     And  the  plaintiffs 
further  said,  that  although  the  defendants,  on  the  said  19th  of  October,  1831, 
paid  the  sum  of  money,  (to  wit)  200/.  to  the  plaintiffs,  pursuant  to  and  under 
and  upon  the  said  awaixl,  finding,  determination,  and  direction  of  the  said  J.  L., 
G.  R.,  and  R.  S.,  and  also  then  made  and  signed  the  said  memorandum  in 
writing  to  the  effect  and  form  before  mentioned,  and  delivered  the  same  to  the 
plaintiffs;  and  although  the  said  disputes,  differences,  an^  lesal  proceedings 
upon  and  by  virtue  of  the  said  award,  finding,  direction,  and  determination  of 
the  said  J.  L.,  G.  R.,  and  R.  S.,  then  wholly  ceased,  determined,  and  were  put 
an  end  to ;  nevertheless  the  defendants,  from  the  making  and  signing  the  said 
memorandum,  wholly  refused  and  nedected  to  perform  or  keep  the  said  memo- 
rundum  in  writing  and  the  matters  thereof,  on  the  defendants  part  and  behalf 
to  be  performed  and  kept,  or  any  part  thereof,  but,  on  the  contrary  thereof, 
broke  their  said  promise  to  the  plaintiffs.   The  plainti&  then  averred,  that  after 
the  making  and  signing  the  said  memorandum,  (to  wit)  on  the  20th  of  October, 
1831,  and  on  divers  other  days  and  timers  from  that  day  to  the  commencement 
of  this  suit,  they  expended  large  sums  of  money  and  labour  in  and  about  the 
inventing,  designing,  and  producing,  and  causing  to  be  iovented,  designed,  and 
produced,  and  in  and  about  purchasing  and  procuring  divers  new  patterns  and 
models  in  the  prosecution  and  exercise  of  the  business  and  trade  of  the  plain tiffis 
as  aforesaid ;  and  in  so  doing  the  plaintiffs,  after  the  making  and  signing  of  the 
said  memorandum  in  writing  (to  wit)  on  the  1st  of  August,  1835,  at  Sheffield 
aforesaid,  invented  and  designed  a  certain  pattern,  (to  wit)  of  a  certain  fender, 
at  considerable  cost  and  labour  to  them,  the  plaintiffs,  from  the  use  whereof 
*and  from  the  sale  of  fenders  from  the  said  pattern  large  profits  and  gains   r4ci  1 7 
would  have  arisen  to  them  the  plaintiffs,  within  and  during  twelvemonths   *- 
from  the  invention  and  design  thereof,  and  from  the  time  the  said  plaintiffs  had 
the  same  in  the  market,  but  for  the  breach  of  promise  and  misconduct  of  the 
defendants  hereinafter  next  mentioned ;  yet  the  defendants,  well  knowing  the 
premises,  and  not  regarding  their  said  promise  to  the  plaintiffs,  but  contriving 
and  intending  to  defraud  the  plaintiffs  in  that  behalf,  afterwards,  and  after  the 
said  plaintiffs  had  had  the  same  in  the  said  market,  and  long  before  the  expira- 
tion of  twelve  months  from  the  time  of  the  said  invention  and  design  of  the  said 
fender  and  the  time  when  the  said  plaintiffs  first  had  the  same  in  the  said  mar- 
ket, (to  wit)  on  the  1st  of  August,  1835,  and  on  divers  days  between  that  time 
and  twelve  months  next  following  the  time  when  the  plaintiffs  first  had  the  same 
in  the  market,  did  use  directly  and  indirectly  the  said  pattern  of  the  said  fender 
of  the  plaintiffs,  and  then  made  divers,  (to  wit)  two  thousand  fenders  from  the 
use  direct  and  indirect  of  the  said  pattern,  and  in  imitation  and  copy  thereof, 
and  then  sold  divers,  (to  wit)  two  thousand  fenders  from  the  use  direct  and  in* 
direct  of  the  said  pattern,  and  in  imitation  and  copy  thereof,  and  after  and  ac- 
cording to  the  said  pattern  of  the  said  fender :  by  reason  whereof  the  plaintiffs 
austained  great  injury  and  damage  in  the  market,  and  were  unable  to  sell  and 
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dispoae  of  fendois  to  the  same  extent  as  they  would  have  done  of  the  said  pattern ; 
and  the  pkintifis  farther  said,  that  the  defendants  did  not  incur  the  like  or  any 
expenses  in  and  about  the  making  and  working  fenders  of  the  said  pattern,  and 
were  thereby  enabled  to  sell,  and  did  in  fact  sell,  within  a  year  of  the  time 
when  the  pattern  of  the  said  fender  of  the  plaintiffs  first  came  into  the  market, 
*1181  ^^^^^  (^^  ^^^)  ^^  thousand  fenders  as  aforesaid,  so  '*'made  by  use  direct 
^  and  indirect  of  the  said  pattern  of  the  plaintiffs,  below  the  pnce  at  which 
the  plaintifib  were  able  or  could  reasonably  be  expected  to  sell,  or  did  sell  the 
same ;  and  divers  persons,  (to  wit)  one  T.  P.,  one  E.  0.,  one  J.  H.,  one  J.  B., 
one  J.  £.,  Messrs.  B.  and  H.|  Messrs.  B.  and  Sons,  and  others,  who  before  that 
time  had  been  and  usually  were  customers  of  the  plaintiffs,  and  would  have 
bought  divers,  (to  wit)  two  thousand  fenders  of  the  said  pattern  of  and  from  the 
the  plaintiffs,  but  for  the  piracy  and  breach  of  promise  of  the  defendants  afi 
aforesaid,  for  a  long  space  of  time,  within  a  year  of  the  time  when  the  pattern 
of  the  said  fender  of  the  plaintiffs  first  came  into  the  market,  bought  and  pur- 
ehased  of  the  defendants  divers,  (to  wit)  two  thousand  fenders,  so  made  by  the 
defendants  in  direct  and  indirect  use  of  the  said  pattern  of  the  said  fender  of 
the  plaintiffs ;  and  divers  other  persons,  (to  wit)  the  said  several  persons  afore- 
aid  respectively,  and  divers  others,  refused  to  buv  or  take  the  said  fenders  of 
the  said  pattern  of  or  from  the  plaintiffs  :  of  all  which  premises  the  defendants 
had  notice :  and  by  reason  of  the  said  several  premises  the  plaintiffs  lost  divers 
great  gains  and  profits  which  they  otherwise  would  have  made  of  and  ft'om  the  sale 
and  Qse  of  the  said  pattern  of  &e  said  fender  invented  and  belonging  to  the 
plaintiffs  as  aforesaid }  and  the  plaintiffs  said  that,  by  reason  of  the  premises, 
and  of  the  defendants  selling  and  offering  the  fenders  of  the  said  pattern  in  the 
market  at  a  much  less  price  than  the  plaintiffs  could  afford  to  do, — they  the 
plaintiffii,  having  incurred  cost  and  labour  in  producing,  inventing,  and  design- 
ing the  same,  which  the  defendants  did  not  incur,— divers  persons,  (to  wit) 
Measrs.  M.  and  L.,  and  divers  others,  refused  to  do  further  business  with  the 
plaintiffs,  unless  the  plaintiffs  would  sell  and  let  them  have  the  fenders  of  the 
*1191  ^^  pattern  at  the  said  ^reduced  price  at  which  the  same  were  offered  in 
^  the  market  by  the  defendants. 
In  a  second  count,  after  stating  the  circumstances  which  led  to  the  arbitration, 
the  award,  and  the  signature  and  delivery  by  the  defendants  of  a  memorandum 
*'  to  the  effect  and  form  before  mentioned,"  the  plaintiffs  alleged,  that  in  con- 
aderation  of  the  said  premises,  and  that  the  plaintiffs  would  abide  by,  perform, 
and  keep  the  said  award  on  the  part  of  the  plaintiffs  to  be  performed  and  kept, 
the  defendants  faithfully  promised  the  plaintiffs  not  to  use,  directly  or  indirectly, 
thereafter,  any  patterns  of  the  plaintiffs  on  any  account  whatever,  until  the 
pattema  had  oeen  out  a  twelvemonth  from  the  time  the  plaintiffs  should  have 
had  any  one  pattern  in  the  market,  according  to  the  said  memorandum  of  agree- 
ment, and  the  award  and  direction  of  the  said  arbitrators. 
Averment,  that  the  plaintiff,  confiding  in  the  said  promise,  invented  and 

pro<laoed  a  pattern  of  a  fender  in  the  market,  of  which  defendants  had  notice. 
Breach,  as  before. 
The  defendants  pleaded  that  they  did  not  promise  in  manner  and  form  aa 

the  declaration  alle^d ;  2dly,  that  the  plaintiffs  did  not  invent  the  fenders ; 

and,  3dly,  that  the  defendants  did  not  use  or  sell  fenders  in  imitation  of  the 

plaintiffs ;  upon  all  which  pleas  issue  was  joined. 
At  the  trial,  the  several  facts  stated  in  the  declaration  were  proved,  including 

the  memorandum  signed  by  both  the  defendants ;  but,  except  in  the  signing 

that  memorandam,  there  was  no  proof  that  the  defendant  Hoole  had  been  a 

party  to  the  arbitration ;  nor  was  the  signature  of  the  memorandum  connected 

by  any  direct  proof  with  the  preliminary  circumstances. 
A  verdict  having  been  taken  for  the  plaintiffs,  with  leave  for  the  defendants 

to  move  to  enter  a  nonanit  instead,  if  the  signing  the  memorandum  should  be 

deemed  insoffioient  to  authenticate  Hoole's  submission  to  arbitration. 
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*Maide  moved  to  enter  a  nonsnit  on  that  ground ;  and  for  a  new  trial,  r^ci  oO 
on  the  ground  that  there  was  no  evidence  to  connect  the  promise  with  ^ 
the  consideration  alleged  in  the  declaration,  and  that,  under  the  general  issue, 
the  plaintiffs  were  bound  to  shew  that  the  promise  was  founded  on  the  con- 
sideration alleged  by  them.  He  also  moved  in  arrest  of  judgment,  that  the 
agreement  entered  into  bj  the  defendants  was  void,  as  being  in  restraint  of 
tiade. 

A  rule  niffl  having  been  granted, 

CreaweU  and  Hoggtm  shewed  cause.  By  signing  the  memorandum  directed 
by  the  arbitrators,  Hoole  recognized  and  ratified  their  authority,  and  his  ratifica- 
tion was  equivalent  to  a  previous  submission.  The  second  objection  was  not 
made  at  the  trial )  but  it  is  a  sufficient  consideration  for  a  promise,  that  a 
party  injured  has  been  induced  to  submit  to  a  reference;  and  there  were  no 
circumstances,  except  those  alleged  in  the  declaration,  to  which  the  memorandum 
signed  by  the  defendants  could  apply.  In  Sykes  v.  Sykes,  8  B.  ^  C.  541, 
where  the  declaration  stated,  that  defendant  sold  certain  goods  as  and  for  goods 
manufactured  by  the  plaintiff,  and  it  appeared  in  evidence  that  the  persons  who 
bought  the  ffoods  of  the  defendant  knew  by  whom  they  were  manufactured,  but 
that  the  derendant  used  the  plaintiff^s  mark,  and  sold  the  goods  so  marked  in 
order  that  his  customers  might,  and  in  fact  they  did,  resell  them  as  and  for 
goods  manufactured  by  the  plaintiff;  it  was  held,  that  the  evidence  supported 
the  declaration. 

And  this  agreement  is  not  in  restraint  of  trade,  but  only  for  the  protection 
of  the  plaintiffs.  In  Horner  v.  Graves,  7  Bingh.  735,  the  agreement  not  to 
practice  the  plaintiff's  trade  within  a  hundred  mues  of  him,  was  more  than  what 
was  necessary  for  the  plaintiff's  protection. 

*MaiUej  Alexander^  and  WtgJUman,  in  support  of  the  rule.     As  the    r^ieiQi 
signing  of  the  memorandum  was  not  connected  bv  direct  proof  with  the   ■- 
previous  transactions,  there  was  no  evidence  of  Hoole's  having  submitted  to 
arbitration. 

And  under  the  general  issue,  the  plaintiffs  should  have  proved  not  only  the 
promise  set  up,  but  also  that  the  promise  was  made  on  the  consideration  alleged  ; 
for  non  assumpsit  puts  in  issue  the  manner  and  form  of  the  promise,  as  well  as 
the  promise  itself;  and  the  manner  and  form  of  a  promise  includes  the  con<- 
sideration ;  Passenger  v.  Brookes,  1  New  Cases,  587 ;  Bamett  v,  Glossopp,  1  New 
Cases,  638. 

(This  point  was  argued  at  some  length ;  but  as  the  Court  pronounced  no 
opinion  upon  it  a  report  of  the  argument  becomes  unnecessary.)  In  arrest  of 
judgment  it  was  contended,  in  addition  to  the  objection,  that  the  defendants' 
agreement  was  in  restraint  of  trade ;  that  the  award  was  unilateral,  and  not 
final,  and  therefore  disclosed  no  consideration  for  the  promise. 

Our.  adv,  vuU. 

TiNDAL,  C.  J.  There  have  been  two  objection  urged  on  the  part  of  the 
defendants  under  this  rule  :  one  against  the  verdict  which  has  been  found  for 
the  plaintifis,  the  other  in  arrest  oi  judgment. 

The  principal  objection  which  was  urged  at  the  trial  against  the  plaintiffs' 
right  to  recover,  and  upon  which  the  learned  Judge  who  tried  the  cause  was 
strongly  pressed  to  nonsuit  the  plaintiff,  was,  that  there  was  no  evidence  of  the 
submission  of  the  two  defendants  to  the  reference,  the  award  under  which  forms 
the  groundwork  of  the  action.  But  we  think  the  signature  of  the  memoran- 
dum of  agreement  by  both  the  defendants,  which  agreement  was  directed  by 
the  arbitrators  after  the  *investigation  of  the  case,  to  be  given  bv  the  r*i  02 
defendants'  was  a  sufficient  recognition  of  the  authority  of  the  arbitra-  ^ 
tors  to  supply  the  place  of  a  more  regukr  and  formal  submission. 

In  the  argument  before  the  Court,  another  objection  has  been  taken  and 
strongly  urged  upon  our  attention,  viz.  that  there  is  no  evidence  whatever  to 
connect  the  promise  with  the  consideration  alleged  in  the  declaration;  and  that. 
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ukder  the  pleft  of  non  assttrnpsit,  the  plaintiff  is  boand  to  shew  that  the  promise 
which  he  idleges  to  have  been  made  was  grounded  on  the  previous  consideration, 
or  state  of  &ct8,  alleged  by  him  as  its  groundwork  and  support.  Without 
giving  any  opinion  whatever  on  that  abstract  questioUi  we  think  the  objection 
cannot,  in  any  event,  be  allowed  in  this  case :  first,  because  the  objection  was 
not  taken  at  the  trial,  which,  if  taken  at  that  time,  might  have  been  removed 
bj  further  evidence ;  and,  secondly,  because  we  are  unable  to  see  upon  the  evi- 
dence any  state  of  fiicts  other  than  and  different  from  those  alleged  in  the 
dechuration,  to  which  the  promise  can  by  possibility  apply.  The  several  facts 
stated  in  the  declaration  were  proved ;  and  the  promise  was  proved  in  writing 
by  the  signature  of  the  parties  :  we  see  no  other  circumstances  than  those  which 
preeeded,  which  oould  form  the  consideration. 

As  to  the  motion  in  arrest  of  judgment,  we  think  the  point  raised,  that  the 
sgreement  was  in  restraint  of  trade,  is  far  too  doubtful  upon  the  allegations  in 
tbjs  declaration  to  justify  us  in  arresting  the  judgment.  The  objection  appears 
upon  the  record,  if  the  defendants  shall  be  advised  further  to  insist  upon  it,  and 
we  give  onr  Judgment  for  the  plaintiffs. 


*128]       *BANSON  and  others  v,  DUNDAS  and  Another.    June  11. 

1.  Where  theprajer  of  an  election  petition  is  directed  against  the  sitting  members,  and 
the  petition  only  incidentallj  charges  the  returning  officer  with  misconduct,  the  return- 
ing officer  notwithstanding  he  appear  before  a  committee  appointed  to  inquire  into  the 
allegations  of  the  petition,  is  not  a  party  to  the  proceedings,  within  the  meaning  of  8. 
36,  9  G.  4,  c.  22.     And 

2.  The  report  of  the  committee  is  not  Toid  because  it  omits  to  notice  the  charge  against 
the  returning  officer. 

3.  It  is  sufficient  if  one  of  several  petitioners  enters  into  the  recognizance  required  by 
the  act,  and  pursues  the  form  given  in  the  schedule  of  the  act. 

4th.  The  certificate  of  the  speaker  is  conclusive  as  to  the  amount  of  costs  ordered  to  be 
paid  by  parties  whose  opposition  to  a  petition  has  been  declared  frivolous  and  vexa- 
Uoiu. 

Tais  was  an  application  pursuant  to  9  G.  4,  c.  22,  s.  63,  to  enter  up  judgment 
on  the  certificate  of  the  speaker  of  the  House  of  Commons,  for  costs  incurred 
by  the  plaintiffs  in  the  prosecution  of  a  petition  against  the  return  of  the  de- 
fendants as  members  for  the  borough  of  Ipswich,  the  opposition  of  the  defend- 
ants to  such  petition  having  been  declared' frivolous  and  vexatious  by  a  commit- 
tee of  the  House  of  Commons. 

On  the  25th  of  February,  1835,  a  petition  was  presented  to  the  House  of 
Commons  by  the  plaintiffs,  Robert  Gill  Hanson,  Richard  Crowley  and  Henry 
Haken,  and  ordered  to  bo  taken  into  consideration  on  the  26th  of  March. 

The  petition  alleged  that  the  plaintiffs  were  entitled  to  voto  and  that  Robert 
Adam  Dnndas,  Esquire,  and  Fitzroy  Kelly,  Esquire,  the  defendants,  and  James 
Morriwm,  Esquire,  and  Rigby  Wason,  Esquire,  were  candidates  to  represent  tbe 
b<Mtmgh  of  Ipswich,  at  tbe  then  last  election  of  members  to  serve  in  parliament 
for  that  borough. 

That  the  bailiffs  of  the  said  borough  are  the  returning  officers,  and  that  John 
Chevalier  Cobbold,  attomey-at-law,  and  Henry  Bristo,  spirit  dealer,  were  such 
bailiffii  and  returning  officers  of  the  said  election. 

*1241       '^^^  divers  persons  were  admitted  to  vote,  and  did  '^'vote,  at  the  said 
-'   election  for  the  said  defendants,  who  were  not  duly  registered  as  electors 
to  vote  at  the  said  election,  and  who  were  not  entitled  to  vote,  at  the  said 
election. 

That  divers  persons  were  admitted  to  vote,  and  did  vote,  at  the  said  election 
for  the  Aid  defendants,  or  one  of  them,  who  had  not  at  the  time  they  so  voted, 
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the  same  qualifioation  for  which  their  names  had  been  originallj  inserted  in  the 
register  of  voters  then  in  force  for  the  borough  of  Ipswich  aforesaid. 

That  divers  persons  who  were  registered  as  electors  for  the  said  borough  be- 
came disqualified  to  vote  as  electors  at  such  election,  subsequently  to  the  period 
of  the  list  of  electors  being  revised  and  signed  for  the  purpose  of  such  renstrj, 
and  previously  to  their  so  voting,  by  receiving  alms  or  parish  relief,  or  by  not 
residing  within  the  said  borough,  or  within  seven  miles  thereof,  or  any  part 
thereof,  or  by  other  legal  or  personal  disqualifications  and  incapacities,  and 
they  and  divers  other  persons  who  had  no  lend  right  to  vote  were  nevertheless 
admitted  to  votC;  and  did  vote,  at  the  said  election  for  the  said  defendants^  or 
one  of  them. 

That  divers  persons  were  admitted  to  vote,  and  did  vote,  at  the  said  election 
for  the  said  defendants,  who  were  disabled  or  disqualified  from,  or  incapable  of, 
voting  at  the  said  election,  by  reason  of  their  having  been,  within  twelve  months 
previously  to  such  election,  concerned  or  employed  in  the  charging,  collectings 
levying,  or  managing  duties  of  excise;  customs^  or  other  duties  or  revenues,  or 
in  some  other  office  or  employment. 

That  divers  persons  were  admitted  to  vote,  and  did  vote,  at  the  said  election 
for  the  said  defendants,  who  were  or  had  been  either  during  such  election,  or 
within  six  calendar  months  previous  to  such  election,  or  within  fourteen  days 
after  it  was  completed,  employed  at  such  ^election  as  counsel,  agent,  pi  05 
attorney,  poll  clerk,  flagman,  or  in  some  other  capacity  for  the  purposes  ■-  ^ 
of  such  election,  and  had  either  before,  during,  or  after  such  election  accepted 
or  taken  from  the  said  candidates,  or  some  or  one  of  them,  or  jfrom  some  other 
person,  for  or  in  consideration  of,  or  with  reference  to  such  employment,  a  sum 
or  sums  of  money,  or  a  retaining  fee,  office,  place,  or  employment,  or  a  promise 
or  security  for  a  sum  or  sums  of  money,  or  a  retaining  fee,  office,  place,  or 
employment. 

That  divers  persons  were  admitted  to  vote,  and  did  vote,  at  the  said  election 
for  the  said  defendants,  who  had  asked,  received,  and  taken  money  or  other 
reward,  by  way  of  gift,  loan,  or  other  device,  or  had  agreed  or  contracted  for 
money,  gift,  office,  employment,  or  other  reward,  to  give  their  votes  to  the  said 
defendants,  or  one  of  them,  and  to  refuse  or  forbear  to  give  their  votes  to  the 
said  James  Morrison  and  Rigby  Wason,  or  either  of  them,  and  divers  persons 
were  admitted  to  vote,  and  did  vote,  at  the  said  election,  who  by  themselves,  or 
persons  employed  by  them,  did  by  gifts  or  rewards,  or  by  promises,  agreements, 
or  securities  for  gifts  or  rewards,  corrupt  or  procure,  or  attempt  to  corrupt  or 
procure  persons  to  give  their  votes  for  the  said  defendants,  or  one  of  them,  or 
to  forbear  to  give  their  votes  to  the  said  James  Morrison  and  Rigby  Wason,  or 
either  of  them. 

That  all  such  persons  who  were  so  admitted  to  vote  and  did  vote  as  aforesaid, 
and  divers  other  persons  who  voted  at  the  same  election  for  the  said  defendants, 
or  one  of  them,  were  disabled  or  disqualified  from  voting,  or  incapable,  or  un- 
qualified, or  incompetent  to  vote  at  the  said  election. 

That  divers  persons  who  were  duly  registered  as  electors  at  the  said  electioUi 
and  who  were  intitled  to  vote  at  such  election,  claimed  to  vote  thereat  for  the 
said  "*" James  Morrison  and  Rigby  Wason,  or  one  of  them,  at  the  proper  racing 
polling  places,  and  were  illegally  and  improperly  excluded  from  voting  ^ 
by  the  said  returning  officers. 

That  the  said  Henry  Bristo,  after  receiving  the  writ  for  the  said  election, 
and  previously  to  and  during  such  election  and  particularly  in  respect  to  the 
taking  the  poll  at  such  election,  was  guilty  of  great  and  undue  partiality  in 
favour  of  the  said  defendants ;  and  as  well  before  as  after  the  receipt  of  such 
writ  canvassed  many  of  the  electors,  in  company  with  or  on  behalf  of  the  said 
defendants,  or  one  of  them,  and  salicited  and  recommended  several  electors  to 
vote  for  them  or  one  of  them,  and  prevailed  upon  several  electors  to  vote  for  the 
said  defenduits,  or  one  of  them;  or  to  forbear  to  vote  for  the  said  James  Morri- 
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too  and  Rigbj  Wason  or  eiiber  of  tliem^  or  otherwise  improperlj  interfered 
vith  the  freedom  of  the  election. 

Tknt  the  said  returning  officers  rejected  as  false  and  illegal  divers  votes  which 
were  tendered  at  the  said  election  for  the  said  defendants,  and  for  the  said  James 
Morriaon  and  Rigby  Wason,  or  some  or  one  of  them ;  and  that  the  said  Henry 
Briato  finding  at  the  close  of  the  poll  that  more  votes  had  been  so  tendered  for 
the  said  defendants  than  for  the  said  James  Morrison  and  Rigby  Wason,  did 
admit  and  place  snch  votes  npon,  or  add  such  votes  to,  or  cause  the  same  to  be 
placed  upon,  or  added  to  the  poll  after  the  close  of  such  poll,  or  after  the  legal 
and  proper  time  for  closing  the  same  had  expired ;  and  did  also  improperly  and 
illegally  insert  or  cause  to  be  inserted  upon  the  said  poll,  without  the  concur- 
rence, and  contrary  to  the  desire,  of  the  said  John  Chevalier  Cobbold,  several 
votes  which  ought  not  to  have  been  inserted  thereon,  and  did  otherwise  illegally 
and  improperly  alter  the  said  poll,  and  the  said  returning  officers  did  in  casting 
*1*^71  ^^  ^^  ^^^  votes  *on  the  said  poll  knowingly  and  wilfully  reckon  many 
-*  votes  so  illegally  and  improperly  placed  on  the  poll,  and  did  not  declare 
the  true  and  real  state  of  the  pole  as  it  stood  at  the  final  close  thereof. 

That  after  the  place  in  parliament  to  be  supplied  by  such  election  became 
vacant,  and  as  well  before  as  after  the  teste  or  issuing  out  of  the  writ  for  the 
said  election,  and  at  and  during  the  said  election,  the  said  defendants  did  by 
themselves  and  by  their  agents,  friends  and  partisans,  by  divers  ways  and  means 
at  their  and  each  or  one  of  their  charge  and  behalf,  directly  and  indirectly  give, 
present,  and  allow  to  persons  having  votes  at  such  election,  money,  meat,  drink^ 
lodging,  entertainment,  provision,  and  reward,  and  did  make  presents,  gifts, 
rewards,  and  promises,  agreements  and  obligations  and  engagements,  to  give 
money,  meat,  drink,  provision,  presents,  reward  and  entertainment  to  and  for 
persona  having  votes  as  aforesaid,  and  to  and  for  the  use,  advantage,  benefit 
and  preferment  of  such  persons,  in  order  that  they,  the  said  defendants  might 
be  elected,  and  for  being  elected  to  serve  in  parliament  for  the  said  borough. 

That  before,  and  at,  and  during  the  said  election,  the  said  defendants  were, 
or  one  of  them  was,  by  themselves,  and  by  their  agents,  guilty  of  divers  acts  of 
bribery  and  corruption,  in  order  to  corrupt  and  procure,  and  did  by  themselves, 
and  hj  their  agents,  friends,  managers,  and  other  persons  employed  in  their 
behalil,  by  gifts,  presents,  money,  rewards  and  promises,  and  agreements  and 
securities  for  money,  gifts,  and  rewards,  and  by  threats,  intimidation,  promises, 
midne  infiuenoe  and  other  corrupt,  illegal,  or  improper  practices,  acts,  and 
means,  eormpt  and  procure  divers  persons  having  or  claiming  to  have  votes  at 
snch  election,  to  give  their  votes  in  favour  of  the  said  defendants,  and  to  forbear 
to  give  them  in  Sivour  of  the  said  James  Morrison  and  Rigby  Wason. 
*1281  *^^^  the  said  defendants  by  the  said  corrupt  and  illegal  practices, 
'■  were,  and  are,  and  each  of  them  was,  and  is,  whoUy  disabled  and  inca- 
pacitated and  ineligible  to  serve  in  this  present  parliament  for  the  said  borough 
of  Ipswich ;  and  the  return  of  the  said  defendants  was,  and  is,  wholly  null  and 
void ;  and  that  the  said  returning  officers  had  notice  of,  and  were  informed,  and 
well  knew  of  snch  corrupt  and  ille^l  conduct  and  practices,  which  were  also 
well  known  to  the  electors,  and  notorious  in  the  said  borough. 

That  by  the  several  illegal  ways  and  means  aforesaid,  the  said  defendants 
obtained  a  colourable  majoritvof  votes  over  the  said  James  Morrison  and  Rigby 
Wason,  and  procured  themselves  to  be  returned  to  serve  for  the  said  borough, 
whereas  the  said  James  Morrison  and  Rigby  Woson,  and  each  of  them,  had  a 
legal  majority  of  votes  at  the  said  election,  and  were  duly  elected,  and  ought  to 
have  been  returned  to  serve  in  this  parliament  for  the  said  borough. 

Petitioners  prayed  the  house  to  take  the  premises  into  consideration,  and  to 
declare  the  said  election  and  return  of  the  said  defendants  wholly  null  and  void^ 
and  that  they  are  not,  nor  ought  to  be,  deemed  members  to  serve  in  parliament 
for  the  said  borough  of  Ipswich,  and  that  the  names  of  the  said  defendants 
might  be  erased  from  the  said  return,  and  that  the  said  James  Morrison  and 
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^g^J  Wason  might  be  declared  dnly  elected  to  serve  in  parllameftt  for  the  said 
boroagh,  and  that  the  names  of  the  said  James  Morrison  and  Rigbj  Wason 
might  be  substituted  in  the  said  return ;  and  that  the  honse  wonld  grant  to  the 
petitioners  snch  relief  as  to  the  house  should  seem  meet. 

On  the  day  on  which  the  petition  was  presented;  it  was  ordered  to  be  taken 
into  consideration  on  the  26th  of  March. 

^The  order  was  minuted  on  the  journals  in  the  following  form  : —        [*129 


Date  of  order. 

Sabject-malter. 

Date  of  delWery. 

25  Feb. 

Ipswich  election  sitting  members 
Do.         do.       petitioners. 

27  Feb. 

Notice  of  this  order  was  served  on  the  sitting  members  and  petitioners  onlj ; 
but  on  the  4th  of  March  the  returning  officers  were  served  with  the  usual 
speaker's  summons  to  appear  at  the  bar  of  the  house  with  the  poll  books  and 
other  documents  on  the  26th  of  March,  and  receive  such  further  orders  as  the 
house  or  the  committee  then  to  be  appointed  should  make. 

The  speaker  on  the  25th  of  February,  by  writing  under  his  hand,  nominated 
and  appointed  John  Bickman,  Esq.,  clerk  assistant  of  the  House  of  Commons, 
and  Francis  Cross,  Esq.,  one  of  the  masters  of  the  Hiffh  Court  of  Chancery, 
''  to  examine  into  the  sufficiency  of  the  sureties  named  or  to  be  named  in  the 
recognisance  entered  into  by  one  or  more  ofthepenont  subscribing  the  said  pe- 
tition," pursuant  to  9  G.  4,  c.  22,  and  to  report  to  him  their  judgment,  upon 
the  sufficiency  of  such  sureties. 

On  the  7th  of  March,  the  petitioner  Eanson  entered  into  the  following  recog- 
nisance:— 

'<  To  the  Right  Honourable  the  Speaker. 

''  Petitioner's  recognisance. — Be  it  remembered,  that  on  the  7th  day  of  March, 
in  the  year  of  our  Lord,  1835,  before  me,  The  Right  Honourable  James  Aber- 
cromby,  Speaker  of  the  House  of  Commons,  came  Robert  Gill  Ranson,  and 
acknowledged  himself  to  owe  to  our  sovereign  lord  the  king  the  following  sum, 
that  is  to  say,  the  sum  of  1000^.,  to  be  levied  on  his  goods  and  chattels,  lands 
and  tenements,  to  the  use  of  our  said  sovereign  '^'lord  the  king,  his  heirs  r^-io/v 
and  successors,  in  case  the  said  Robert  Gill  Benson  shall  fail  in  perform-  ^ 
ing  the  condition  hereunto  annexed.  The  condition  of  this  recognisance  is,  that 
if  the  said  Robert  Gill  Ranson  shall  well  and  dulv  pay  all  costs  and  expenses 
and  fees  which  shall  be  due  and  payable  from  the  said  Robert  Gill  Ranson  to 
any  witness  who  shall  be  summoned  to  give  evidence  in  his  behalf,  or  to  any 
clerk  or  officer  of  the  House  of  Commons,  upon  the  trial  of  the  petition  signed 
by  the  said  Robert  Gill  Ranson  complaininff  of  an  undue  election  or  return  for 
the  borough  of  Ipswich ;  and  if  the  said  Robert  Gill  Ranson  shall  also  well  and 
truly  pay  the  costs  and  expenses  of  the  party  who  shall  appear  before  the  house 
in  opposition  to  the  said  petition,  in  case  the  said  Robert  Gill  Ranson  shall  fail 
to  appear  before  the  house  at  such  time  or  times  as  shall  be  fixed  by  the  house 
for  tiUcing  such  petition  into  consideration  \  or  in  case  the  said  Robert  Gill  Ran- 
son shall  withdraw  his  said  petition  by  the  permission  of  the  house;  or  in  case 
the  select  committee  appointed  by  the  house  to  try  the  matter  of  the  said  peti- 
tion shall  report  to  the  house  that  the  said  petition  appears  to  them  to  be 
frivolous  or  vexatious, 

Then  this  recognisance  to  be  void^  otherwise  to  be  of  full  force  and  effect. 

<<  Robert  Gill  Ranson. 

"7th  of  March,  1835.  J.  A.'' 

On  the  same  day  his  sureties  Jeremiah  Head  and  William  May  entered  into 
a  recognisance  with  the  same  condition;  and  on  the  9th  of  March  the  examiners 
appointed  by  the  speaker  certified  in  writing  that  Head  and  May  were  sufficient 
sureties  in  that  behalf. 
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On  26Ui  of  Hareh,  a  oommittee  was  apfMnnied  to  examine  into  the  allegations 
of  the  pedtion^  and  eyidenoe  was  heard  in  support  of  it  from  daj  to  day  till  the 
16di  of  April,  when  the  committee  adjonmed  till  the  18th  of  May ;  they  then 
4c^«^-|   re^aasembled,  and,  after  hearing  ^nrther  evidence^  oame  to  the  following 
-*   resolutions  on  the  10th  of  Jane : — 
''Resolved, 
''  That  Robert  Adam  Dondas,  and  Fitaroj  Kellj,  Esqrs.,  are  not  duly  elected 
bargeasea  to  serve  in  this  present  parliament  for  the  borongh  of  Ipswich. 

''  That  the  last  election  for  burgesses  to  serve  in  tliis  present  parliament  for 
the  boroagh  of  Ipswich  b  a  void  election. 

'<  That  the  petition  of  Robert  Gill  Ranson,  Richard  Crawley,  and  Henry 
Haken,  did  not  appear  to  the  said  committee  to  be  frivolous  or  vexatious. 

''  That  the  opposition  to  the  said  petition  by  the  said  Robert  A.  Dundas  and 
Fitiroy  Kelly,  Esqrs.,  did  appear  to  the  said  committe  to  be  frivolous  and  vex- 
ations. 

''  That  the  committee  have  altered  the  poll  by  striking  off  the  names  of  Rich- 
ard Bantofi,  Horatio  Beckham,  John  Cox,  Thomas  Etherington,  James  Hky- 
ward,  Hennon  Oullen,  Abbott  Lord,  Samuel  Osborn,  Lawrence  Squire,  Robert 
Smith,  Jeptha  Waller,  Abraham  Wolsey,  and  Robert  Barber,  who  were  put 
npon  the  poll  after  the  termination  of  the  election;  and  also  the  names  of 
Frederiek  Hawes  and  James  Martin  Howard,  who  were  employed  at  such  elec- 
tion by  the  sitting  members;  and  also  the  names  of  John  Brown  King  Gam- 
ham,  George  Horatio  Coe,  Arthur  Butt  Cooke,  Edward  Bolton  Finch,  and 
Wiltiam  Coe  Abbott,  who  were  proved  to  have  been  guilty  of  bribery  at  such 
election. 

'^  That  Robert  Adam  Dundai^  and  Fitsroy  Kelly,  Esqrs.,  were  by  their  friends 
and  agents  guilty  of  bribery  and  corruption  at  the  late  election  for  the  borough 
of  Ipswich,  and  that  Arthur  Bott  Cooke,  John  Bury  Dasent,  Esqrs.,  John 
Pilgrim,  and  others  were  guilty  of  bribery  at  the  said  election. 

<*  That  John  Bury  Dasent,  Esq.,  John  Bond,  Arthur  Bott  Cooke,  Robert  B. 
*1321  ^^™P'  ^^^  *^^^^  Pilgrim,  were  *guilty  of  absconding  to  avoid  being 
^  served  with  the  Speaker's  warrant,  and  that  John  Eddowos  Sparrows  and 
John  Gfipperton,  the  avowed  agents  of  the  sitting  members,  and  Peter  Frede- 
riek O'Blalley,  Esq.,  one  of  the  counsel  employed  by  the  sitting  members,  aided 
and  abetted  Uiem  in  keeping  out  of  the  way  to  avoid  giving  their  evidence  be- 
fore this  oommittee. 

**  That  the  said  John  Pilgrim  having  at  length  been  served  with  the  chair- 
man's warrant,  was  prevented  attending  this  committee  by  being  arrested  on  a 
charge  of  embezslement  made  against  him  by  Messrs.  Sewell,  Blake,  Keith  and 
Blake,  under  very  suspicious  circumstances. 

<<  That  the  conduct  of  the  magistrates  Samuel  Bignold  and  Edward  Temple 
Boodi,  Eeqrs.,  before  whom  the  said  John  Pilgrim  was  charged,  appears  to  this 
oommittee  to  be  a  breach  of  the  privileges  of  this  House.'' 

On  the  11th  of  August  the  petitioners'  agents  addressed  the  following  re- 
qoiaCioiD  to  the  Speaker : — 

Ipswich  Election  Petition. 
"Sir, 
"  In  oonaequence  of  the  committee  to  whom  the  matters  of  this  petition  were 
referred  having  declared  the  opposition  thereto  frivolous  and  vexatious,  we  take 
the  liberty  of  sending  to  your  secretary  herewith  the  bill  of  costs  of  the  peti- 
tioneia,  and  request  you  will  be  pleased  to  order  that  the  same  may  be  referred 
to  the  proper  officers  for  taxation,  as  provided  for  by  the  statute  9  G.  4,  c.  22,  s. 
60. 

<<  We  have  the  honour  to  be,  &c. 
(Signed)         <<  Ashurst  and  Gainsford. 
''To  tiie  Bight  Honourable  the  Speaker." 
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Whereupon  the  following  direction  was  ifnoed  by  the  Speaker  :-*- 


[*13S 


^<  By  virtue  of  the  powers  given  to  the  Speaker  of  *the  House  of 
Commons  bv  the  act  referred  to  in  the  requisition  hereunto  annexed, 

I  do  hereby  direct  John  Rickman,  Esq.  clerk  assistant  of  the  House  of  Com- 
mons, and  George  Boone  B.oupell,  Esq.,  one  of  the  Masters  of  the  High  Court 
of  Chancery,  to  examine  and  tax  the  costs  and  expenses  mentioned  in  the  said 
requisition ;  and  the  said  John  Rickman  and  Qeorge  Boone  Koupell,  Esqrs.^ 
are  to  report  to  me  the  amount  thereof. 

^'  Given  under  my  hand  the  11th  day  of  August,  1835. 

<' J  Abercromby,  Speaker." 

On  the  1st  of  October  the  examiners  certified  as  follows  :— 

''In  pursuance  of  the  within  mentioned  order  of  the  Right  Honourable  the 
Speaker  of  the  House  of  Commons,  dated  the  11th  day  of  August  last, 

<<  We,  the  examiners  thereby  appointed,  do  certify,  that  in  obedience  thereto, 
we  have  examined  and  taxed  the  bill  and  expenses  mentioned  in  the  said 
order. 

''  And  we  do  hereby  report  to  the  Right  Honourable  the  Speaker  of  the  House 
of  Commons,  that  the  costs  and  expenses  allowed  by  us  on  such  taxation  amount 
to  the  sum  of  4694/.  15«.  Id. 

'^  And  we  further  report,  that  Robert  Adam  Dundas,  and  Fitsroy  Kelly, 
Esqrs.,  whose  opposition  to  the  petition  of  Robert  Gill  Ranson,  Richard  Craw- 
ley, and  Henry  Haken,  appeared  to  the  select  committee,  appointed  to  try  and 
determine  the  mmts  of  the  said  petition,  to  be  frivolous  and  vexatious,  aie 
liable  to  pay  the  same. 

"  Given  under  our  hands  the  1st  day  of  October,  1835. 

(Signed)        <'  G.  P.  Roupell. 
''  John  Rickman. 
<<  To  the  Right  Honourable  the  Speaker." 

^Upon  this  the  Speaker  signed  the  following  certificate  :-*-  ^ 

**  Whereas  John  Rickman,  Esq.,  clerk  assistant  of  the  House  of  Commons, 
and  George  Boone  Roupell,  Esq.,  one  of  the  Masters  of  the  High  Court  of 
Chancery,  who  were  duly  authorized  and  directed  by  me,  in  pursuance  of  an 
act  passed  in  the  ninth  year  of  the  reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled  '<  An  act  to  consolidate  and  amend  the  Laws  relating  to  the 
Trial  of  controverted  Elections,  or  Returns  of  Members  to  serve  in  Parliament,'' 
to  examine  and  tax  the  costs  and  expenses  incurred  by  John  Gill  Ransom, 
Richard  Crawley,  and  Henry  Haken,  the  persons  who  signed  a  petition  com* 
plaining  of  an  undue  election  and  return  for  the  borou^  of  Ipswich,  have  re* 
ported  to  me  the  amount  thereof; 

*^  I  do  hereby  certify,  that  the  costs  and  expenses  allowed  in  the  said  report 
amount  to  the  sum  of  4694/.  15<.  Id,  And  I  do  further  certify,  l^at  Robert 
Adam  Dundas,  and  Fitzroy  Kelly,  Esqrs.,  whose  opposition  to  the  said  petition 
was  declared  by  the  select  committee  appointed  to  try  and  determine  the  merits 
of  the  said  petition  to  be  frivolous  and  vexatious  are  liable  to  pay  the  same. 

"Given  under  my  hand  the  27th  day  of  October,  1835. 

^Signed)        "  J.  Abercromby,  Speaker." 

In  Michaelmas  term,  1835,  Tal/burd,  Serjt.,  obtained  a  rule  nisi  as  ioU 
lows : — 

Upon  reading  a  certificate  under  the  hand  of  the  Right  Honourable  James 
Aberoomby,  the  Speaker  of  the  House  of  Commons,  dated  the  27th  day  of 
October  last;  the  affidavit  of  Francis  Stratford  verifying  the  same;  the  affidavit 
of  William  Skeet,  with  a  power  of  attorney  thereto  annexed,  under  the  hands 
and  seals  of  all  the  plaintiffs  in  this  cause,  and  dated  the  2d  day  of  *lio-  r^ci  os 
vember  instant ;  the  affidavit  of  Edward  Barnevelt  Elliot  Gainsford,  I- 
gentleman,  and  the  affidavit  of  David  Thomas  Harris ;  and  upon  hearing  ooun- 
sel  for  the  plaintiffs,  it  is  ordered,  that  the  defendants  upon  notice  of  this  rule 
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to  be  giTen  to  them  or  their  attonie j,  shall  shew  eause  to  this  Court  on  the  fifth 
dty  of  next  Hikry  term  why  the  plaintiffs  should  not  be  at  liberty  to  sign  and 
enter  up  final  judgment  agunst  the  said  defendants  for  the  sum  of  4694^.  15«. 
Id.j  the  sum  specified  in  we  said  oertificate,  pursuant  to  the  statute  9  G.  4,  c. 
22,  8.  63.  By  the  Court,  &c. 

Graiasford's  affidavit,  after  reciting  the  Speaker's  certificate,  stated  that  by  a 
deed  poll  or  letter  of  attorney,  dated  the  2d  day  of  November,  1835,  under  the 
hands  and  seals  of  the  plaintiffs  in  this  cause,  which  letter  of  attorney  was  an- 
nexed to  the  affidavit  of  William  Skeet,  the  said  plaintiffs  appointed  William 
Heniy  iuhorst  and  deponent  jointly  and  severally,  the  attorneys  and  attorney 
of  the  plainti£&,  to  ask,  demand,  recover,  and  receive  of  and  from  the  defend- 
ants in  this  cause,  the  said  sum  of  4694/.  15«.  Id.,  and  to  give  and  sign  all 
necessary  discharges  for  the  same ;  whereupon  on  the  5ih  of  November,  1835, 
deponenty  as  such  attorney  of  the  said  plaintiffs,  did  personally  serve  the  said 
defendants  with  copies  of  the  said  certificate,  and  also  with  copies  of  the  said 
deed  poll  or  letter  of  attorney,  and  an  affidavit  of  the  due  execution  thereof 
made  and  sworn  by  the  said  William  Skeet,  and  did  at  the  same  time,  as  such 
attorney  of  the  said  plaintiflk,  personally  demand  payment  from  the  said  de- 
fendants respectively  of  the  said  sum  of  4694^.  15s.  Id.,  but  the  said  defendants 
did  not  nor  did  either  of  them  then  pay,  &e. 

Harris's  affidavit  stated,  that  a  writ  of  summons  in  an  action  of  debt  has 
been  issned  out  of  this  court  against  the  defendants ;  that  they  had  been  served 
*1361   ^^^^  ^  *copy ;  that  a  declaration  liad  been  filed  on  the  20th  of  Novem- 
•'   ber,  of  which  the  defendants  had  notice. 

In  Hilaiy  term  1836, 

The  Attorney  General,  WUdey  Serjt.,  Sir  17.  Follettf  JTum/rey,  and  Wrang- 
Aam,  who  shewed  cause  against  the  rule,  produced  affidavits  from  Cobbold  and 
Bristo,  the  retumiog  officers,  which  stated  that  they  never  received  or  knew  of 
any  notice  in  writing  from  the  Speaker  of  the  House  of  Commons,  or  from  any 
other  person,  of  the  day  and  hour  appointed  for  taking  the  petition  of  the  plain- 
tiffs into  consideration,  or  of  any  order  to  attend  the  house  at  the  time  appoint- 
ed, except  the  Speaker's  warrant  to  appear  at  the  bar  of  the  house  as  witnesses 
with  the  poll  books,  the  list  of  voters,  the  bills  for  the  erection  of  poll-booths, 
and  a  letter  from  F.  Kelly,  Esq. ;  but  that  having  understood  they  were  charged 
with  ill^^l  conduct  at  die  election,  they  appeared  before  the  committee  by 
eoonsel  on  the  15th  of  April,  1835,  when  the  charges  against  them  were  pro- 
ceeded with,  and  the  committee  resolved  that  there  was  no  ground  for  such 
chaigeB  against  them : 

.aLo,  an  affidavit  of  F.  I.  Impey,  setting  forth  copies  of  the  recognisance 
entered  into  by  Banson  and  his  sureties : 

Also,  an  affidavit  of  Clipperton,  the  defendants'  agent,  which,  after  referring 
to  the  pl«nti&'  petition,  stated  that  the  petitioners  proceeded  to  support  the 
several  allegations  and  parts  of  the  said  petition  ]  and  that  the  petitioners  did 
accordingly  produce  evidence  in  support  of  that  part  of  the  petition  which 
charged  the  defendants  with  having  personally  been  guilty  of  various  acts  of 
bribery  ;  and  also  of  that  part  of  the  petition  which  alleged  that  James  Morri- 
son, £eq.|  and  Bigby  Wason  Esq.,  had  polled  a  majority  of  legal  votes  at  the 
said  election,  and  ought  to  have  been  returned  as  duly  elected,  and  which  prayed 
ik\o;"t  that  the  return  might  be  amended  by  striking  *out  the  names  of  the 
'-I  defendants  and  inserting  therein  instead  the  names  of  the  said  James 
Morrison  and  Bigby  Wason,  as  duly  returned  to  serve  in  parliament  for  the 
Mid  borough, — ^wbioh  last  mentioned  part  of  the  petition  required  a  scrutiny  of 
the  votes  given  at  the  said  election,  and  in  prosecution  of  which  scrutiny  the 
said  evidence  was  produced  and  examined  \ — and  also  in  support  of  that  part  of 
the  said  petition  which  charged  the  returning  officers,  or  one  of  them,  with 
partial  and  corrupt  conduct  at  the  said  election,  and  in  the  making  the  return 
of  the  persons  elected.     That  the  charge  of  undue  conduct  and  partiality 
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against  the  said  retarnidg  officers^  or  one  of  them,  was,  after  the  hearing  of 
evidence  tendered  in  support  of  it  on  the  part  of  the  said  petitioners,  expressly 
negatived  by  the  said  committee ;  and  that  the  said  committee  accordingly,  on 
the  15th  day  of  April  last,  agreed  to  the  following  resolution; — ''  That  it  was 
the  opinion  of  the  committee,  that  no  animus  of  an  improper  nature  had  been 
proved  against  the  returning  officers/'  That  on  the  10th  dav  of  June  last 
(which  was  the  last  day  of  their  sitting),  the  committee  presented  to  the  House, 
through  their  chairman,  their  re[)ort  (a  true  copy  of  which  was  shewn  to  deponent 
at  the  time  of  swearins  his  affidavit,  and  is  above  set  out),  and  also  informed 
the  House,  that  they  had  come  to  the  following  among  other  resolutions  :*— 
'^That  it  appears  to  this  committee  that  Robert  Adam  Dundas  and  Fitzroy 
Kelly,  Esqrs.,  were  by  their  friends  and  agents  guilty  of  bribery  and  corruption 
at  the  late  election  for  the  borough  of  Ipswich,  and  that  Arthur  Bott  Cook, 
John  Bury  Dasent,  Esq.,  John  Pilgrim,  and  others,  were  guilty  of  bribery  at 
the  said  election."  That  the  said  committee  did  not  make  any  other  report  to 
the  said  House  than  the  said  report  above  mentioned.  That  previous  to,  during, 
and  after  the  sittings  of  the  said  committee,  depondent  was  retained  *and  r:^!  qq 
employed  by  and  on  the  behalf  of  the  said  defendants  as  their  agent :  ^ 
that  the  said  committee  on  the  27th  of  March  last  past,  actually  met  and  pro- 
ceeded upon  the  said  petition  during  about  thirty-nine  or  forty  days,  and  that 
several  days  were  occupied  in  investigating  and  trying  the  said  charges,  con- 
tained in  the  said  petition,  of  personal  oribery  by  the  said  defendants ;  and  the 
said  committee  was  also  occupied  about  a  fortnight  of  the  said  time  in  the 
scrutiny  of  votes,  in  order  to  determine  whether  Messrs.  Morrison  and  Wason 
had  the  legal  majority,  and  ought  to  have  been  returned,  as  alleged  in  the  said 
petition  ;  but  although  about  one  hundred  votes  for  the  late  members  were  ob* 
jected  to  by  the  petitioners,  the  counsel  finally  gave  up  that  part  of  the  case, 
leaving  both  the  defendants  with  a  majority,  and  without  calling  upon  the  de- 
fendants to  disqualify  any  of  the  votes  for  Messrs.  Morrison  and  Wason  to 
which  they  the  said  defendants  had  objected.  That  the  said  committee  also 
proceeded  in  investigating  and  trying  the  said  charge  in  the  said  petition  of 
undue  and  partial  conduct  in  the  said  returning  officers,  or  one  of  them.  That 
the  returning  officers'  opposition  to  the  said  charge  and  their  defence  thereto, 
was  made  and  conducted  on  their  behalf,  before  the  said  committee,  by  their 
own  counsel,  acting  on  their  particular  and  express  behalves,  and  so  recognised 
by  the  said  committee ;  that  part  of  the  petition  relating  to  the  returning  offi- 
cers not  being  opposed  by  the  defendants,  nor  the  defendants'  counsel  being 
heard  upon  it :  and  the  said  committee  resolved  as  aforesaid  that  the  charge  was 
unfounded.  That  after  ten  days  and  upwards  had  been  occupied  in  the  pro- 
ceedings upon  the  scrutiny  of  the  votes,  the  petitioners  by  their  counsel,  in- 
formed the  committee  that  they  abandoned  that  part  of  the  petition  which 
alleged  that  the  said  James  Morrison  and  Rigby  Wason  had  a  majority  of  legal 
votes,  and  which  prayed  for  *their  return.  That  on  or  about  the  15th  p!|QQ 
day  of  August  last,  deponent  received  a  notice  to  attend  the  taxation  of  ^ 
the  petitioners'  bill  of  costs  from  the  agents  of  the  petitioners.  That  the  said 
agents  of  the  petitioners  at  the  same  time,  caused  to  be  delivered,  at  the  office 
of  deponent,  a  certain  paper  writing,  or  bill  of  costs,  purporting  to  be  the  bill 
of  costs  mentioned  in  the  requisition  hereinafter  next  mentioned,  and  which 
amounted  to  upwards  of  5000/.,  and  which  requisition  was  in  the  words  and 
figures,  or  to  the  effect  of  the  annexed  paper  shewn  to  deponent  at  the  time  of 
swearing  his  affidavit.  That  deponent  had  been  informed  and  verily  believed 
that  on  or  about  the  11th  of  August  last  the  said  agent  to  the  said  petitioners 
transmitted  to  the  Speaker  of  the  House  of  Commons  the  annexed  letter  or 
requisition,  together  with  the  said  bill  of  costs ;  and  that  on  or  about  the  said 
last  mentioned  day  the  said  Speaker  did  make  his  order  of  reference  referring 
the  said  bill  for  taxation  to  John  Rickman  and  Oeorge  Boone  Roupell,  Esqrs., 
as  examiners.    That  a  very  large  portion  of  the  amount  of  the  said  bill, 
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tmoanting,  ts  depondent  Terily  believed^  to  8000/.  and  upwards,  was  char^ 
therein,  for  and  in  respect  of  moneys,  oosts,  charges,  and  expenses  purporting 
to  have  been  incurred  by  the  petitioners  in  respect  of  the  said  allegations  con- 
tained in  the  said  petition,  of  improper  conduct  in  the  said  returning  officer ;  of 
personal  bribery  by  the  said  defendants ;  and  of  the  allegation  that  the  said 
Messrs.  Morrison  and  Wason  had  a  legal  majority  of  votes  at  the  said  election. 
That  in  pursuance  of  the  said  notice  hereinbefore  mentioned,  deponent  attended 
from  time  to  time  before  the  said  examiners,  on  behalf  of  the  said  defendants, 
for  the  purpose  of  taxing  the  said  bill,  and  that  previously  to  proceeding  upon 
such  taxation  deponent  protested  against  the  authority  or  jurisdiction  of  the 
*1401  ^^^  examiners  to  tax  the  said  bill  at  *all  as  against  the  said  defend- 
-■  ants,  and  further  protested  against  such  parts  being  allowed  or  taxed  as 
were  charged  in  the  said  bill  in  rebtion  to  the  prosecution  of  the  several  last- 
mentioned  parts  of  the  said  petition  which  the  said  petitioners  had  themselves 
abandoned,  and  also  against  those  parts  of  the  said  bill  beine  taxed  or  allowed, 
which  the  said  committee  had  ^ther  expressly  negatived,  or  had  not  reported  to 
have  been  established;  that  is  to  say,  first,  the  charge  of  personal  bribery 
against  the  said  defendants ;  secondly,  the  allegation  that  the  said  James  Morri- 
son, Esq.,  and  Rigby  Wason,  Esq.,  had  a  le^  majority  of  votes  at  the  said 
election,  and  ought  therefore  to  have  been  returned  instead  of  the  said  defend- 
ants ;  and,  thirdly,  the  charge  of  undue  and  partial  conduct  of  the  returning 
officers  of  the  said  borough,  or  one  of  them,  at  the  said  election.  That  on  sub- 
sequent occasions,  and  during  the  taxation  of  the  bill,  deponent  by  himself, 
and  through  counsel  on  behalf  of  the  said  defendants,  urged  before  the  said 
examiners  such  protest.  That  the  said  examiners  nevertheless  did  tax,  as 
against  the  said  defendants,  the  several  costs  and  charges  alleged  to  have  been 
incurred  by  the  said  petitioners  in  supporting  the  three  last  mentioned  allega- 
tions. 

The  remainder  of  the  affidavit  consisted  of  objections  to  specific  charges,  into 
whieb  the  court  declined  to  enter.  As,  a  charge  for  the  attendance  of  a  solicitor 
and  witness,  who,  it  was  alleged,  did  not  attend ;  a  charge  of  40/.,  paid  to  Mr. 
Rose,  clerk  of  the  recognisances,  for  taxing,  on  the  7  th  of  August,  1835,  the 
expenses  of  ninety-four  witnesses,  &c. ;  a  charge  for  the  expenses  of  witnesses 
who  attended  without  summons ;  and  a  charge  of  200/.  for  business  done  be- 
tween the  20th  of  August,  and  29th  of  September,  1885,  in  attending  to  tax 
the  costs. 

^l^-.-|       *0n  behalf  of  the  defendants  it  was  admitted  that  the  plaintiff  had 
-^  made  out  a  prim&  facie  case,  but  it  was  objected,^a) 

That  a  committee  of  the  House  of  Commons  for  the  trial  of  controverted  elec- 
tions is  a  statutable  tribunal  of  limited  authority  :  that  a  strict  observance,  of 
the  conditions  attached  to  the  exercise  of  its  authority  is  essential  to  the  validity 
of  the  proceedings  of  such  a  tribunal ;  and  that  there  having  been  in  this  case 
a  failure  to  observe  such  conditions,  in  several  material  points,  the  speaker's 
certificate  founded  on  the  resolutions  of  the  committee  was  inoperative  against 
the  defendants.  '<Ail  authorities,  whether  judicial  or  ministerial,  or  pri- 
vately from  one  person  to  another,  must  be  pursued ;  for  when  one  has  no  rieht 
to  do  a  thing  but  by  a  derivative  power,  he  must  shew  he  has  pursued  nis 
power ;  and  especially  if  the  thing  to  be  done  be  entire,  and  more  is  done  than 
is  warranted  by  the  power,  all  is  void."     8  Yin.  Abr.  422,  Authority. 

And  this  court,  when  called  on  to  give  effect  to  the  speaker's  certificate,  is 
not  concluded  by  the  production  and  verification  of  the  instrument  itself,  or 
confined  to  the  noticing  defects  apparent  on  the  face  of  the  instrument :  the 
court,  before  lending  itself  to  the  purposes  of  the  statute  on  which  the  certificate 
proceeds,  is  bound  to  see  that  the  provisions  of  the  statute  have  been  observed. 

(a)  The  Jndpnent  hariogf  been  given  at  great  length,  it  was  deemed  proper  togire  heie 
only  an  ontline  of  the  argument. 


74        Ranson  v.  Dundas.  T.  T.  1836.      [141 

In  Brayms  v.  Haloomb,  6  Nev.  &  M.  149,  S.  C.  3  Adol.  &  Ell.  381,  tke 
court  refused  to  allow  judgment  to  be  entered  up,  under  0  G.  4,  c.  22,  on  a  oer- 
tifioate  of  the  speaker  of  the  House  of  Commons  for  the  costs  of  oppomng  an 
election  petition,  it  appearing  upon  affidavit  that  the  certificate  was  founded 
upon  the  ^report  of  a  select  committee  for  trying  the  merits  of  the  peti-  r^-tAo 
lion,  and  that  the  committee  had  not  been  duly  appointed  according  to  1- 
the  provisions  of  the  act.  In  that  case  the  petitioner  not  appearing  within  one 
hour  after  the  time  fixed  for  calling  into  the  house  the  respective  parties,  for 
the  purpose  of  proceeding  to  the  appointment  of  a  select  committee,  the  petition 
ought,  pursuant  to  sect.  3,  to  have  been  "  discharged  and  not  further  proceded 
on.''  A  committee,  however,  having  been  appointed,  and  having  reported 
against  the  petitioner,  the  sitting  member  relied  on  the  thirtieth  section  aa 
giving  validity  to  any  committee  de  facto  appointed,  and  as  superseding  all 
inquiry  into  the  process  actually  pursued  in  appointing  it.  The  words  of  that 
section  are,  <<  The  said  eleven  members  shall  be  sworn  at  the  table,  well  and 
truly  to  try  the  matter  of  the  petition  referred  to  them,  and  a  true  judgment 
to  give  according  to  the  evidence,  and  shall  be  deemed  and  taken  to  be  a  select 
committee,  legally  appointed  to  try  and  determine  the  merits  of  the  return  or 
election  appointed  by  the  house  to  be  by  them  taken  into  consideration,  from 
and  after  the  time  of  any  such  select  committee  having  been  sworn  at  the  table." 
But  Lord  Denman  said,  '^  these  words  may  possibly  have  been  introduced  with 
the  intention  of  diepensiog  with  the  proof  of  the  faQts,  which  must  concur  to 
give  a  committee  jurisdiction,  though  they  are  not  very  well  selected  for  the 
purpose.  But  they  do  not  exclude  proof  that  the  preliminary  facts  never  did 
take  place,  nor  prevent  the  consequence  that  the  jurisdiction  never  was  created. 
The  proof  in  the  present  instance  is,  that  the  committee  was  appointed  in  a 
state  of  things  in  which  the  statute  required  that  it  should  nol  be  appointed. 
It  therefore  had  no  power  over  the  petitioner ;  and  the  report,  that  his  petition 
was  frivolous  and  vexatious,  it  had  no  right,  under  the  statute,  to  make.  The 
speaker  could  not  lawfully  put  the  examiners  *in  motion  to  tax  the  costs :  pKi  40 
their  report  was  an  unauthorised  statement  of  an  immaterial  fact,  and  ■- 
the  speaker's  certificate  of  its  being  made  could  give  it  no  authority." 

And  that  decision  is  not  new  in  principle;  for  in  Strachey  v.  Turley,  7  East, 
507,  where  two  petitions  against  the  return  of  members  for  East  Grimstead 
were  reported  frivolous  and  vexatious,  and  the  speaker  certified  a  joint  taxation 
of  costs  against  both  petitioners,  the  Court  of  King's  Bench,  upon  considering 
the  act  28  G.  3,  0.  52,  thought  such  joint  taxation  was  not  warranted,  and  the 
plaintiff  was  nonsuited.  So  in  Magrane  v.  White,  8  B.  &  C,  412,  where  a 
witness  who  had  obtained  the  speaker's  certificate  applied  to  the  court  to  enter 
up  judgment,  the  court  did  not  canfiae  themselves  to  inquiring  whether  the 
certificate  had  been  signed  by  the  speaker,  but  looked  into  the  statute,  and  de> 
termined  that  itdiduoti^ply  exclusively  to  witnesses  summoned  by  the  speaker. 
Again,  in  Trueman  v.  Lambert,  4  M.  &  S.  234,  they  inquired  whether  the 
party  applying  to  the  court  for  its  aid,  was  a  party  opposing  the  petition  within 
the  meaning  of  the  act.  And  in  Ex  parte  Williams,  8  Price,  3,  where  the 
speaker  certified  that  a  petitioner  had  made  default  in  his  recognisance  by  omit* 
ting  to  pay  a  witness  within  the  time  required  by  the  act,  and  the  recognisance 
having  been  thereupon  estreated,  an  application  was  made  to  have  it  vacated, 
the  Court  of  Exchequer  entered  into  the  question  whether  or  not  there  had  been 
a  default,  and  finding  there  had  been  none,  vacated  the  recognisance.  So  in 
Gumey  v.  Gordon,  9  Bingh.  37,  the  court  looked  into  the  act,  and  having  no 
doubt  that  the  speaker's  certificate  might  operate  severally  against  one  of  two 
petitioners,  confirmed  the  judgment  of  the  court  below. 

'''The  speaker's  certificate,  therefore,  is  conclusive  only  as  to  amounts  piti44 
ascertained,  and  does  not  preclude  the  court  from  investigating  the  validity   ^ 
of  the  proceeding  in  which  those  amounts  have  been  incurred.    Looking  at  the 
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proceedings  in  this  case,  there  are  foor  pariicalars  in  which  the  conditions  pre- 
cedent to  their  validity  have  not  been  obsenred. 

Fint,  the  retoming  officer  was  a/xw*^  affected  by  this  petition,  and,  as  such, 
ooght  to  have  received  notice  of  the  day  and  hour  appointed  by  the  house  for 
taking  the  petition  into  consideration,  and  an  order  to  attend. 

By  sect  2,  (9  G.  4,  c.  22),  it  is  enacted,  ^^  that  whenever  a  petition  complain- 
ing  of  an  undue  election  or  return  of  a  member  or  members  to  serve  in  parlia^ 
ment  (or  complaining  that  no  return  has  been  made  to  any  writ  issued  for  the 
election  of  anv  member  or  members  to  serve  in  parliament  on  or  before  the  day 
on  which  such  writ  is  made  returnable,  or  if  such  writ  be  issued  during  any 
session  or  prorogation  of  parliament,  that  no  return  has  been  made  to  the  same 
within  fifty-two  days  after  the  day  on  which  such  writ  bears  date,  or  that  any 
return  ia  not  according  to  the  requisitions  of  the  writ,  or  compkining  of  the 
special  matters  contained  in  any  such  return,)  shi^  be  presented  to  the  House 
ef  Commons  within  such  time  as  shall  be  from  time  to  time  limited  by  the  house, 
a  day  and  hour  shall  be  appointed  by  the  sud  house  for  taking  the  same  into 
ecmaideration,  and  notice  thereof  in  writing  shall  be  forthwith  given  by  the 
speaker  to  all  partiu  so  petitioning,  and  to  the  sitting  members,  and  to  any 
partiet  who  may  have  petitioned  to  be  permitted  to  defend  any  such  election  (mt 
return ;  and — ^where  no  return  has  been  made,  or  the  special  matter  of  the 
return,  or  the  conduct  of  any  returning  officer,  is  complained  of, — ^to  the  retum- 
*1451  ^^^  officer  or  officers )  accompanied  with  an  order  *to  the  partiet  to 
-■  attend  the  house  at  the  time  appointed,  by  themselves,  their  counsel,  or 
agent." 

Sections  3, 18,  80,  32,  34,  57,  and  58,  all  tend  to  shew  that  the  attendance 
of  tAl  parties  implicated  by  the  petition,  at  the  striking  of  the  committee,  is  a 
condition  precedent  to  its  due  constitution.  Sect.  36,  by  enacting  that  if  the 
returning  officer  shall  attend  the  house  in  caruequence  of  the  notice  or  order 
thereinbefore  described,  the  house  shall  determine  from  the  nature  of  the  case 
whether  the  returning  officer,  together  with  the  petitioners,  shall  be  entitled  to 
strike  off  fix>m  the  list  of  members  drawn  by  lot,-^shews  that  the  spontaneous 
attendance  of  the  returning  officer,  without  such  notice  would  not  entitle  him  to 
the  privilege.  The  necessity,  therefore,  for  his  receiving  notice  is  not  waived 
by  his  attendance  before  the  committee  in  the  character  of  a  witness,  as  in  the 
present  case,  nor  even  by  its  spontaneous  attendance  at  the  striking  of  the  com- 
mittee. The  attendance  of  the  returning  officer  might  have  altered  the  com- 
plexioo  of  the  committee,  and  have  occasioned  a  different  result ;  his  non-attend- 
ance deprives  him  of  any  claim  to  costs  under  the  petitioner's  recognisance  in 
ease  of  a  frivolous  and  vexatious  petition ;  for  the  recognisance  engages  only 
for  the  payment  of  the  costa  of  the  parties  who  appear  be/ore  (he  XoiMe  ;  and 
in  other  respects  it  was  most  material  that  he  should  receive  notice  of  the 
striking  of  the  committee.  But,  whether  material  or  not,  cannot  be  the  subject 
of  intpdrj,  since  whatever  relates  to  the  constitution  of  a  tribunal  to  administer 
a  qpecial  authority  is  a  condition  precedent  to  its  validity.  In  Trueman  v. 
Lunbert^  4  M.  &  S.  234,  it  waa  expressly  decided  that,  under  28  G.  3,  c.  52,  s. 
23,  the  returning  officer  was  a  party  entitled  to  sue  in  debt  for  his  costs,  upon 
the  speaker's  certificate  that  the  charges  against  him  were  frivolous  and  vexatious. 
*1461  Secondly,  a  recognisance  in  conformity  with  the  act  *was  a  condition 
^  precedent  to  the  legality  of  the  committee ;  for  sect.  5  enacts  ^^  that  no 
proceedings  thaU  be  had  upon  any  petition  unUae  the  person  or  persons  subscrib- 
ing the  same,  or  some  one  or  more  of  them,  shall,  within  fourteen  days  after 
the  same  shall  have  been  presented  to  the  house,  or  within  such  further  time  as 
shall  be  limited  by  the  house,  personally  enter  into  a  recognisance  to  our  sove- 
reign lord  the  king,  according  to  the  form  hereunto  annexed,  in  the  sum  of 
1000/.,  with  two  sufficient  sureties  in  the  sum  of  500/.  each,  or  four  sufficient 
soretiea  in  the  sum  of  250/.  each,  for  the  payment  of  all  costs,  expenses,  and 
fees  which  shall  become  due  to  any  witness  summoned  in  behalf  of  the  person 
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or  persons  so  subscribing  snoh  petition,  or  to  anj  clerk  or  officer  of  the  honse, 
upon  the  trial  of  such  petition,  or  to  any  party  who  shall  appear  before  the 
honse,  or  any  committee  of  the  house,  in  opposition  to  such  petition,  in  case 
such  person  or  persons  shall  fail  to  appear  before  the  house  at  such  time  or  times 
as  shall  be  fixed  by  the  house  for  taking  such  petition  into  consideration ;  or  in 
case  such  petition  shall  be  withdrawn  by  the  permission  of  the  house ;  or  in 
case  such  committee  shall  report  to  the  house  that  such  petition  appears  to  them 
to  be  frivolous  or  vexatious.'^ 

It  is  impossible  to  draw  any  line  as  to  these  directions :  a  recognisance  which 
fails  in  any  one  of  them  is  void;  and  the  parties  are  in  the  same  condition  as  if 
no  recognisance  had  been  given. 

Now  the  recognisance  entered  into  by  Ranson  and  his  sureties  is  signed  by 
only  one  of  the  three  petitioners,  and  is  conditioned  only  for  the  payment  of  the 
expenses  of  witnesses  summoned  on  behalf  of  that  one,  or  in  case  he  should 
withdraw  his  petition ;  whereas,  acoordkig  to  sect.  5,  it  ought  to  have  been 
executed  by  all  the  petitioners,  and  conditioned  for  the  payment  of  the  expenses 
of  "  any  witness  summoned  on  behalf  of  the  person  or  persons^  &c.  subscribing 
to  such  petition,''  cur '' in  case  such  petition  thotUd  be  withdrawn"  The  re- 
cognisance^ *a8  it  is  framed,  might  turn  out  to  be  worthless  as  a  securi-  rnii±j 
ty.  Suppose  Benson  had  died,  and  the  petition  had  been  withdrawn  ■- 
by  the  other  petitioners:  suppose  Ranson  brought  forward  an  objection  to 
qualification,  and  called  no  witness ;  the  other  petitioners  bringing  forward  a 
charee  of  bribery,  and  calling  fifty  witnesses :  in  neither  case  could  this  re- 
cognisance have  been  made  available.  Further  than  this,  it  is  conditioned  only 
for  the  payment  of  the  expenses  of  the  parties  appearing  be/ore  the  Jiou$e, 
instead  of  including  also  any  committee  of  the  house.  It  affords,  therefore,  no 
security  to  any  party  who  may  appear  before  the  committee  without  appearing 
before  the  house,  and  in  particular,  none  to  the  returning  officer,  one  of  the 
parties  affected  by  the  petition,  but  who,  having  received  no  notice  notwithstand- 
ing he  attended  before  the  commiUee  as  a  witness,  cannot  be  said  to  have  ap- 
peared before  the  house.  It  is  true  the  recognisance  pursues  the  form  given 
in  the  schedule  to  the  act ;  but  that  form  is  only  directory,  not  imperative ;  i( 
is  the  enacting  clause  which  is  imperative,  and  which  requires  an  available 
security  for  the  sitting  members  and  the  returning  officers.  And  the  distinction 
is  well  known :  Rex  v.  Loxdale,  1  Burr.  447.  In  Brown  v,  Morgan  (K.  B.  in 
this  term)  two  magistrates  convicted  two  persons  jointly  in  a  fine  of  4s.  under 
9  G-.  4,  c.  83 ;  but  though  the  conviction  was  drawn  up  ipaissimis  verbis, 
according  to  the  form  given  by  the  act,  the  magistrates  were  held  liable  to  an 
action  for  false  imprisonment,  because  the  conviction,  though  following  the 
words  of  the  schedule,  was  contrary  to  the  spirit  of  the  act,  in  applying  the 
form  of  the  conviction  to  two  persons  jointly.  In  Rex  v.  Jarvis,  I  Burr.  154, 
Denison,  J.,  said,  '<  It  is  said  that  it  is  sufficient  to  lay  the  offence  in  the  words 
of  the  act  of  parliament :  but  that  is  not  always  *sitfficient ;  it  may  be  rui-tAQ 
necessary  to  go  further."  And  in  Rex  v.  Dimpsey,  2  T.  R.  96,  and  Rex  «■ 
V,  Priest,  6  T.  R.  588,  although  the  convictions  were  drawn  in  the  form  given 
by  the  schedule,  they  were  quashed  because  the  penalties  imposed  by  them  were 
not  distributed  as  the  law  directs.  The  same  principle  is  referred  to  in  Doe 
dem.  Bywater  v.  Brandlingf  1  Mann.  &  Ry.  605,  and  Fleming  v.  Bailey,  5 
East,  813  :  and  was  acted  on  by  the  House  of  Commons,  this  session,  in  the 
matter  of  the  petition  against  the  sitting  members  for  Leicester :  the  name  of 
a  surety  being  bv  mistake  given  as  Samuel  instead  of  Thomas,  and  the  time  for 
giving  notice  of  a  new  surety  having  elapsed,  the  house  refused  to  proceed 
with  the  petition. 

Thirdly,  the  report  of  the  committee  is  defective  in  omitting  to  notice  the 
charee  against  the  returning  officer,  or  whether  his  opposition  to  the  charge  was 
frivolous  and  vexatious.  By  sect.  40,  the  committee  is  to  report  whether  the 
petition  appears  to  them  to  be  frivolous  and  vexatious,  and  in  like  manner  to 
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report  with  respect  to  every  party,  who  shall  have  appeared  before  them  in 
opposition  to  snoh  petition,  whether  the  opposition  of  such  party  did  or  did  not 
appear  to  them  to  be  frivolons  or  vexatious/'  By  sect.  57,  if  a  petitioa  com- 
plaining of  an  undue  election  or  return,  or  of  an  omission  to  return  any  mem- 
ber, appears  to  the  committee  to  be  frivolous  or  vexatious,  the  party  or  parties 
who  have  appeared  before  the  committee  in  opposition  to  such  petition  are  en- 
titled to  costs  from  the  petitioners ;  and  by  sec.  68,  the  petitioners,  from  the 
party  or  parties  opposing  the  petition,  if  the  opposition  to  it  be  reported  frivo- 
looa  or  vexations.  The  report,  therefore,  having  omitted  to  shew  whether  the 
petitioaers  or  the  returning  officer  are  entitled  to  their  costs  in  respect  of  the 
*1id1  ^^^^^'Ig^  against  that  officer,  is  altogether  void.  It  *was  imperative  upon 
J  the  committee,  as  upon  any  other  special  jurisdiction,  in  a  reference  of 
several  matters  in  difference,  to  decide  upon  all.  The  it&  auod  of  the  reference 
must  be  strictly  pursued }  and  if  any  matter  be  omitted  which  affects  the  con- 
sequence of  what  is  actually  decided,  the  decision  is  bad ;  Mitchell  v,  Stavely, 
16  East,  58,  Simmons  v,  Swaine,  1  Taunt.  549,  Winter  v.  Munton,  2  B. 
Moore,  723, 1  Wms.  Saund.  32,  note  1,  to  Birks  v.  Trippet :  and  the  omission 
might  work  great  injustice.  Suppose  a  report  against  the  four  sitting  members  of 
London  and  the  returning  officer,  upon  distinct  grounds;  the  objection  to  one  of 
them  being  short  and  unexpensive,  as  infancv,  want  of  qualification,  or  the 
like,  and  the  opposition  of  that  one  reported  frivolous  and  vexations ;  it  would 
be  great  injustice  to  cast  on  that  party  the  expense  incurred  in  supporting  the 
other  parts  of  the  petition.  It  is  to  prevent  such  an  injustice,  that,  in  sect. 
40,  the  legislature  has  required  a  discriminating  report  with  respect  to  every 
party  before  the  committee. 

Fourthly,  the  certificate  including  costs  which  are  not  allowed  by  the  act,  the 
Speaker  has  exceeded  his  jurisdiction,  and  the  certificate  is  void ;  for  the  want 
of  jurisdiction  cannot  be  cured  by  any  waiver.  Thus  in  Holt  v.  Meddowcroft, 
4  M.  &  S.  467,  where  a  party  attended  at  nisi  prius,  and  defended  himself  be- 
fore a  common  jury  instead  of  a  special  jury,  Lord  EUenborough  said,  <<  If 
you  drag  him  to  the  stake,  he  has  a  right  to  make  the  best  of  it  when  there.'' 
But  a  new  trial  was  granted. 

Bv  sections  58  and  60,  the  petitioner  is  to  have  the  costs  incurred  in  protecui- 
img  hu  petition.  But  the  amount  here  certified  includes  40^.,  for  the  fees  of 
the  clerk  of  the  recognisances,  and  a  charge  for  the  attendance  of  the  petitioner's 
agent  upon  a  taxation  of  the  bills  for  ninety-four  witnesses ;  which  taxation 
^501  ^^^  P^*^  ^^  ^^^  ^^^  ^^  August,  long  after  the  committee  had  made  *its 
-I  report,  and  after  the  petitioners  had  prosecuted  their  petition  to  its  con- 
cluaion.  This  taxation  was  altogether  voluntary  on  the  part  of  the  petitioners, 
and  before  an  officer  who  has  no  jurisdiction  in  the  matter )  the  examiners  ap- 
pointed by  the  Speaker  under  sect.  60,  being  the  proper  tribunal  for  that  pur- 
poee.  It  includes  also  a  new  bill,  presented  to  the  examiners  on  the  29th  of 
September,  for  affidavits,  journeys,  and  attendances,  all  arising  between  the 
20th  of  August  and  the  end  of  September,  and  the  fees  of  the  examiners  for 
taxing  that  bill;  none  of  these  charges  being  costs  incurred  in  prosecuting  the 
petition.  It  includes  also  the  costs  of  several  witnesses  who  were  not  sum- 
moned to  attend  the  committee,  while  sect.  60  gives  only  the  costs  of  witnesses 
summoned;  and  it  would  be  hard  on  the  defeated  party  to  pay  the  costs  of  all 
persons  who,  through  seal,  might  choose  to  attend  voluntarily.  In  Magrane  v. 
White,  8  B.  &  G.  413,  which  was  an  action  by  a  witness  for  his  costs,  the  Court 
said  it  would  be  assumed,  till  the  contrary  was  shewn,  that  the  witness  had 
been  summoned :  here  the  contrary  is  shewn  by  affidavit. 

It  includes  also  the  expenses  of  attempting  to  make  out  the  charge  of  personal 
bribery  against  the  sitting  members,  the  expenses  of  the  scrutiny,  ancl  the  ex- 
pense of  the  charge  against  the  returning  officer.  And  all  these  items  were 
objected  to  at  the  time,  and  the  objection  overruled.  But  the  meaning  of  the 
act  ifl;  that  the  petitioners  should  have  only  the  costs  of  the  charges  on  which 
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thej  succeed,  not  of  tbose  vhich  tbey  fiiil ;  and  on  the  charges  of  personal 
bribery,  of  misconduct  in  the  returning  officer,  and  On.  the  scrutiny,  the  peti- 
tioners failed. 

Tal/aurd,  HiU,  and  AtuHnj  in  support  of  the  rule. 

As  the  plaintiffs  are  not  allowed  to  answer  the  ^affidavits  relied  on  pi  ei 
for  the  defendants,  those  affidavits  ought  by  general  and  negative,  as  well  ^ 
as  by  particular  and  affirmatiye  allegations,  to  have  estabbshed  a  clear  ground 
for  the  objections  raised,  and  to  have  made  out  the  hardships  of  which  the  de- 
fendants complain.  So  restricted,  however,  are  those  affidavits  to  certain  min- 
ute positions,  and  so  astutely  concocted,  that  their  silence  on  many  material 
points  is  equivalent  to  an  admission  by  the  defendants.  It  is  consistent  with  the 
alle^tion  that  the  returning  officers  received  no  written  notice  of  the  striking 
of  me  committee,  that  they  were  actually  present  by  themselves  or  their  coun- 
sel, as  they  were  afterwards  before  the  committee.  It  is  consistent  with  Clip- 
perton's  affidavit,  that  the  petitioners  should  have  entered  on  the  bribery  case 
first,  in  both  its  branches,  and  should  have  failed  to  bring  home  the  charge  to 
either  principal  or  agents,  from  the  absence  of  those  witnesses  who  kept  out  of 
the  way  to  avoid  ^ving  their  evidence,  and  who  are  reported  to  have  been  abet- 
ted therein  by  Chpperton  himself:  that  the  scrutiny  should  then  have  com- 
menced :  that,  in  the  midst  of  the  scrutiny,  one  of  the  missing  witnesses  should 
have  been  secured  and  brought  before  the  committee  :  that  the  committee  should 
then  have  reopened  the  case  of  bribery ;  should  have  found  the  sitting  members, 
by  their  agents,  guilty  of  bribery :  and  that  the  seats  being  avoided,  and  only 
one  of  the  missing  witnesses  returned,  the  petitioners  should  have  preferred  a 
new  election  to  a  continuation  of  the  scrutiny.  If  so,  the  petitioners  having 
been  driven  to  the  scrutiny  by  the  misconduct  of  the  defendants'  agents,  and 
the  witnesses  who  might  have  established  the  personal  bribery  having  been 
spirited  away,  there  is  no  injustice  in  calling  on  the  defendants  to  pay  the  ex- 
penses incurred  in  support  of  those  charges. 

Assuming,  however,  that  the  affidavits  are  entitled  to  ^credit,  this  court  p^i  cq 
cannot  enter  into  the  inquiry  proposed :  its  jurisdiction  is  limited  to  the  ^ 
giving  effect  to  the  Speaker's  certificate.  In  order  to  that,  the  Court  may  inquire 
whether  there  is  any  defect  on  the  face  of  the  certificate ;  but  if  there  be  none, 
the  certificate  is  to  have  the  same  effect,  as  a  warrant  of  attorney  to  confess 
judgment  (sect.  68.),  and  to  be  conclusive  evidence  of  the  amount  of  the  plain- 
tiff's demand  in  all  oases,  and  for  all  purposes  whatsoever  (sect.  60.).(a)    The 

(a)  Bj  sect.  60,  it  is  enacted,  "  Tbat  the  costs  and  expenses  of  prosecuting^  or  opposing 
anj  petition  presented  under  the  provisions  of  this  act,  and  the  costs,  expenses,  and  fees 
which  shall  be  dne  and  payable  to  any  witness  sammoned  to  attend  before  each  committee, 
or  to  any  clerk  or  officer  of  the  House  of  Commons,  upon  the  trial  of  any  such  petition, 
shall  be  ascertained  in  the  manner  following;  (that  is  to  say),  that  on  application  made 
to  the  Speaker  of  the  House  of  Commons  within  three  months  after  the  determination 
of  the  merits  of  snch  petition,  by  any  such  petitioner,  party,  witness,  or  officer  as  before 
mentioned,  for  ascertaining  snch  costs,  expenses,  or  fees,  the  Speaker  shall  direct  the 
same  to  be  taxed  by  two  persons,  of  whom  the  clerk,  or  one  of  the  clerks  assistant  of 
the  house,  shall  be  one  and  one  of  the  following  officers,  not  being  a  member  of  the 
house,  shall  be  the  other ;  (that  is  to  say,)  masters  in  the  High  Court  of  Chancery,  Clerks 
in  the  Court  of  King's  Bench,  prothonotaries  in  the  Court  of  Common  Pleas,  and  clerlts 
in  the  Court  of  Exchequer ;  and  the  persons  so  anthorised  and  directed  to  tax  such  costs, 
expenses  and  fees,  shall,  and  they  are  hereby  required  to  examine  the  same  and  to  report 
the  amount  thereof,  together  with  the  name  of  the  party  liable  to  pay  the  same,  to  the 
Speaker  of  the  said  house,  who  shall,  upon  application  made  to  him.  deliver  to  the  party 
or  parties  a  certificate,  signed  by  himself,  expressing  the  amount  of  the  costs,  expenses, 
and  fees  allowed  in  such  report,  together  with  the  name  of  the  party  liable  to  pay  the 
same ;  and  the  persons  so  appointed  to  tax  snch  costs,  expenses,  and  fees,  and  report  the 
amount  thereof,  are  hereby  authorised  to  demand  and  receive  for  such  taxation  and  re- 
port such  fees  as  shall  be  from  time  to  time  fixed  by  any  resMotion  0f  the  house ;  and 
such  certificate,  so  signed  by  the  Speaker,  shall  be  conclusive  evidence  of  the  amount  of 
such  demands,  in  all  cases  and  for  all  purposes  whatsoever;  and  the  witness,  officer,  or 
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«253i  jnrifidictiaD  *of  the  Goart^  therefore^  is  confined  to  the  issoing  of  exec 
-'  tion,  if  the  certificate  be  correct  on  the  face  of  it.     And  there  ia  : 


:ezeon- 
>  no 
analogj  between  the  decisions  of  a  committee  of  the  Honse  of  Commons,  and 
those  of  a  limited  or  inferior  tribunal.  If  the  house  er  its  committee  stood  in 
that  relation  to  the  courts  of  law,  those  courts  would  have  the  means,  by  writs 
of  certiorari,  mandamus,  prohibition,  quo  warranto,  or  attachment,  of  making 
themselyes  acquainted  with,  and  regulating,  the  earlier  stages  of  proceeding ; 
but  this  Court  has  no  power  of  reTiewing  any  of  the  proceedmgs  before  the  pro- 
ceedings before  the  committee,  or  the  house,  either  in  its  ordinary  jurisdiction 
or  under  the  9  G.  4,  c.  22.  Parliament  is  superior  to  the  Courts  in  their  ordi* 
dinary  jurisdiction ;  1  61.  Comm.  163.  4  Inst.  15.  Regina  v,  Paty,  2  Ld. 
Raymd.  1105,  and  the  statute  contains  no  surrender  of  the  jurisdiction  of  the 
bouse  over  the  election  of  members,  the  most  important  of  its  privileges :  the 
house  keeps  possession  of  the  inquiry  till  it  is  concluded,  even  in  the  taza^ 
tion  of  costs,  and  sends  nothing  to  the  court  of  law  but  that  part  of  the  judg* 
ment  which  relates  to  costs ;  and  that,  only  because  it  does  not  possess  the 
machinety  for  compelling  payment  of  money.  There  is  no  provision  for  any  re* 
view  of  the  proceedings,  with  which,  indeed,  the  fbrms  of  proceedings  in  a  court 
of  law  would  be  altogether  inconsistent :  in  such  a  review  many  objections  would 
arise  of  fact  and  of  law ;  but  as  the  act  has  reduced  the  duties  of  the  plaintiff  to 
putting  in  one  or  two  documents,  he  could  not  be  prepared  as  to  matters  of  fact 
suggested  by  his  opponents,  and  their  objections  in  law  he  would  be  ignorant  of 
till  he  heard  them  stated  in  Court.  This  is  the  first  time  in  which  a  court  has 
been  called  on  to  review  a  judgment  which  it  has  not  the  power  to  set  aside. 
^1541  ^  Bruyeres  v.  Haloomb,  by  the  express  provisions  *of  the  act,  the 
-*  order  for  taking  the  petition  into  consideration  ought  to  have  been  dis* 
charged,  the  petitioner  not  naving  appeared  nor  having  entered  into  any  re- 
cognisance ;  sect.  5.  In  legal  effect,  there  was  no  committee,  and  consequently 
no  certificate ;  the  Court  of  King's  Bench,  therefore,  entered  into  no  review  of 
the  proceedings  of  the  committee,  but  finding  that,  aocordinff  to  the  act,  there 
had  been  no  legal  committee,  refused  to  enforce  a  certificate  wnich  had  no  legal 
existence.  In  Strachey  v.  Turley  it  appeared  on  the  face  of  the  instrument  that 
the  certificate  was  not  according  to  the  act.  Ex  parte  Williams  was  not  a  case 
on  the  certificate  of  the  Speaker,  but  the  Court  of  Exchequer  having  under  88 
H.  8,  c.  39,  an  equitable  jurisdiction  over  recognisances,  independently  of  9  G. 
4,  c.  22,  exercised  the  jurisdiction  by  discharging  a  recognisance  given  to  prose* 
cute  a  petition,  upon  receiving  information  of  which  the  committee  could  not 
have  been  apprised.  But  in  Truman  v.  Lambert,  Lord  Ellenborough  said,  the 
committee  are,  <<upon  this  subject,  a  court  not  only  of  competent,  but  of  ex- 
elusive  jurisdiction." 

First,  then,  on  the  points  on  which  objections  have  been  raised  for  the  de- 
fendants, the  act  of  parliament  is  merely  directory,  and  not  introductory  of  con- 
ditions precedent  essential  to  the  validity  of  the  Speaker's  certificate. 

Secondly,  the  directions  have  been  substantially  complied  with ;  and, 

Lastly,  if  they  have  not,  the  objections  should  have  been  taken  at  an  earlier 
stage  of  the  proceedings. 

Rrst,  the  whole  of  Uie  provisions  with  respect  to  the  proceeding  of  the  com- 
mittee are  directory, — ^means  to  an  end ;  the  end  being  to  ascertain  the  true  re- 
sult of  an  election;  if  the  end  has  been  substantially  attained,  it  would  be 
absurd  to  sacrifice  it  to  the  mere  formal  observance  of  the  means.  And  no 
^15^1  ^^^  could  be  drawn :  *if  the  right  observance  of  any  one  of  the  direc- 
^^-l  dons  be  a  condition  precedent  to  the  validity  of  the  proceedings,  so  is 
the  observance  of  the  whole  of  them,  even  the  most  minute.    Notice  is  to  be 

party  claiming  under  the  samei  shall  apon  payment  thereof,  give  a  reeeipt  at  the  foot  of 
such  certificate,  which  shall  be  a  sufficient  discharge  for  the  same." 
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given  of  the  day  and  hour  on  vhich  the  committee  is  to  be  strack.  Suppose 
notice  is  given  of  the  day,  but  not  of  the  hour,  and  yet  the  parties  attend;  are 
all  the  proceedings  to  be  void  ?  If  the  sureties  live  forty  miles  from  LondoUi 
the  reooffnisance  is  to  be  taken  before  a  justice  of  peace ;  if  within  forty  milesi 
before  the  Speaker.  Suppose  the  recognisance  taken  before  a  justice  of  peace, 
the  surety  residing  a  few  yards  within  the  forty  miles;  are  the  recognisance  and 
the  prooeedines  before  the  committee  therefore  void  ? 

But,  secondly,  the  directions  have  been  in  substance  complied  with.  The 
returning  officer  was  not  a  party  to  the  proceedings,  nor  entitled  to  notice  as 
the  defendants  contend.  He  was  not  a  party,  for  the  petition  is  directed  against 
the  sitting  members ;  prays  foi^  inquiry  into  the  validity  of  their  return ;  and 
only  incidentally  notices  the  misconduct  of  the  returning  officer.  Nor  is  he  a 
party  within  the  meaning  of  the  9  G-.  4,  c.  22,  or  any  of  the  preceding  acta. 
The  10  Q.  8,  c.  16,  and  11  O.  8,  c.  42,  s.  6,  provide  only  for  the  case  of  peti- 
tioners and  sitting  members :  the  25  G-.  3,c.  84,  provides  in  sections  10, 11, 12, 
for  a  returning  officer  making  no  return  in  proper  time,  and  for  his  making  a 
return  of  special  facts  instead  of  a  return  of  members ;  which  cases  do  not  apply 
to  the  present.  The  9  Gt.  4,  c.  22,  provides  in  sect.  2  for  the  cases  where  no 
return  is  made  in  proper  time ;  or  to  return  according  to  the  requisition  of  the 
writ;  or  where  the  special  matter  in  the  return  is  complained  of;  and  the  thirty- 
sixth  only  applies  to  the  conduct  of  the  returning  officer  where  there  is  more 
than  one  petition,  or,  at  all  events,  where  *he  is  the  only  person  peti-  r«|ea 
tioned  against  ;(a;  for  the  thirtieth,  thirty-third,  and  thirty-fourth  pro-  *- 
vide  for  the  case  of  petitions  against  the  sitting  members.  See  Colchester  case, 
1  Peekwell,  504,  and  Nottingham  case.  Id.  and  preface,  xlvi.  The  returning 
officer,  therefore,  was  not  a  party  on  this  occasion ;  and  if  he  were,  it  is  not  open 
to  the  defendants  to  take  the  objection  that  he  did  not  receive  a  notice :  it  was 
to  their  benefit,  and  not  to  their  disadvantage,  that  he  should  not  assist  in  strik- 
ing the  committee. 

Then,  the  recognizance  has  pursued  the  form  given  by  the  schedule  to  the 
act,  which  would  bo  a  snare  instead  of  a  guide,  if  obedience  to  that  form  were 
not  sufficient.  But  the  enacting  clause  requires  only  the  recognizance  of  one  or 
more  of  the  parties  signing  the  ^petition ;  and  as  all  the  petitioners  here,  r4ci  57 
proceeded  on  the  same  ground,  the  witnesses  for  any  one  must  have  been  ^ 
called  for  the  purposes  of  all ;  so  that  the  recognizance,  in  providing  for  the 
witnesses  on  behalf  of  Bauson,  does  in  effect  provide  for  all  the  witnesses  in 
support  of  the  petition :  and  with  respect  to  parties  appearing  before  the  com- 
mittee, who  were  not  originally  before  the  house,  according  to  the  tenth  and 
twelfth  sections  of  the  act  they  can  only  do  so  upon  application  to  the  house ; 
so  that,  taking  the  fifth  section  in  connection  with  the  form  given  in  the 

(a)  By  sect  36,  it  is  enacted,  "That  if  the  retarning  officer  or  officers  bj  whom  any 
return  ought  to  have  been  made  or  has  been  made,  shall  attend  the  house  when  any 
petition  complaining  of  any  undue  election  or  return,  or  omission  to  make  a  return,  is 
ordered  to  be  taken  into  consideration,  in  consequence  of  such  order  and  notice  as  is 
hereinbefore  described  ;  and  in  case  there  shall  be  more  petitions  than  one  presented  on 
distinct  interests,  or  complaining  upon  different  grounds ;  the  house  shall  determine, 
from  the  nature  of  the  case,  whether  the  returning  officer  or  officers,  his  or  their  counsel 
or  agents  shall,  together  with  such  petitioners,  be  entitled  to  strike  off  from  the  list  of 
members  drawn  by  lot,  in  the  manner  hereinbefore  directed  in  cases  where  there  shall 
be  more  than  two  parties  before  the  house,  or  whether  such  list  shall  be  reduced  by  the 
parties  severally  presenting  such  petitions  only ;  and  if  such  officer  or  officers  cannot  be 
found  to  be  served  with  such  notice  or  order,  or  being  served,  shall  not  appear,  by  him- 
self or  themselves,  his  or  their  counsel  or  agents,  at  the  day  and  time  appointed  for  taking 
each  petition  into  consideratioa,  the  house  may  permit  or  authorise  any  person  to  appear 
in  the  stead  of  him  or  them,  and  in  like  manner  shall  decide  whether  the  person  so  nom- 
inated or  appointed  to  appear  in  the  place  of  such  returning  officer  or  officers  shall  be 
entitled  to  strike  off  from  the  said  list  of  thirty-three  members  so  drawn  by  lot  as  afore- 
said, as  it  might  do  in  case  the  returning  officer  or  officers  had  appeared." 
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achedaley  *'  appearing  before  the  house/'  in  the  form,  mast  be  taken  to  inoliide 
appnring  before  the  house  or  its  oommittee. 

WiUi  respect  to  the  report,  if  the  returning  officer  was  no  party,  the  com- 
mittee has  reported  upon  all  the  parties  who  have  appeared  before  them.  But 
if  Uie  letuming  officer  be  a  party  with  respect  to  whom  the  committee  should 
haye  made  a  report  under  sections  40,  57,  and  58,  the  omission  with  regard  to 
him  can  neither  affect  the  defendants  nor  be  taken  advantage  of  by  them.  The 
amount  of  costs  to  be  paid  by  them  will  be  precisely  the  same  whether  the 
returning  officer  be  named  in  the  report  or  not.  As  to  the  costs  included  in 
the  certificate,  the  course  pursued  in  ascertaining  the  amount  was  strictly  that 
prescribed  by  the  statute :  by  sect.  60,  the  Speaker's  certificate  is  conclusive  on 
that  head :  and  this  Court  has  no  organ  by  which  it  can  inquire  into  the  accu- 
ral^ of  the  examiner's  decision. 

lAstly,  if  there  is  any  weight  in  any  of  the  objections,  they  come  too  late : 
they  ought  to  have  been  made  each  at  its  earlier  and  appropriate  stage  of  the 
proceedings.  It  is  too  late,  after  verdict  and  judgment,  to  take- an  exception  to 
the  validity  of  a  bail  bond,  or  a  defect  in  appearance. 

The  defendants  are  not  to  be  permitted  to  take  the  chance  of  a  favourable 

*1581  <^°^ttee;  to  attend  before  *the  committee  for  forty  days,  and  take  the 

J  chance  of  a  favourable  decision,  and  when  the  decision  is  against  them, 

to  raise  objections  to  matters  of  form,  which  objections  the  plaintiff  might  have 

answered  at  the  appropriate  time. 

In  BrunskiU  v.  Giles,  9  Bingh.  13,  it  was  decided  that  after  a  trial  had  been 
had,  the  Court  would  not  grant  a  venire  de  novo,  on  an  allegation  that  the  jury 
had  been  convened  by  the  partner  of  the  plaintiff's  attorney ;  at  least  without 
proof  that  the  party  who  objected  was  not  aware  of  the  fact  at  the  trial.  So  in 
Hill  V.  Yates,  12  East,  229^  it  w^  held,  that  the  son  of  a  juryman,  summoned 
and  returned,  having  answered  his  father's  name  when  called  on  the  panel,  and 
served  as  one  of  the  jury  on  the  trial  of  a  cause,  was  not  of  itself  a  sufficient 
ground  for  setting  aside  the  verdict,  as  for  a  mistrial.  In  Dovey  v,  Hobson, 
6  Taunt.  460,  the  irregularity  beingnoticed  before  verdict,  a  venire  de  novo  was 
awarded.  But  in  Bex  v.  Hunt,  4  B.  &  Aid.  430,  where,  upon  the  trial  of  an 
information  for  a  libel  only  ten  special  jurymen  appeared,  and  two  talesme^ 
were  sworn  on  the  jury,  it  was  held,  that  it  was  no  ground  for  a  new  trial  that 
two  of  the  non-attending  special  jurymen  named  in  the  panel  had  not  been 
summoned,  though  it  appeared  that  that  fact  was  unknown  to  the  defendant 
until  after  the  tnai.  In  the  Matter  of  the  London  and  Greenwich  Bailway  Com- 
pany, and  The  Sheriff  of  Surrey,  4  Nev.  &  M.  458,  the  Court  said  that  the 
^pucant  ought  to  have  objected  at  the  time  to  the  oversight  in  respect  of  the 
jury.  And  the  irregularity  with  respect  to  the  summoning  of  jurors  is  strictly 
analogous  to  the  want  of  notice  to  the  returning  officers  in  the  present  case. 
*ld01  ^^^°  ^^  criminal  proceedings,  if  a  party  appear,  he  ^cannot  object 
^^i  that  there  was  no  summons;  Bex  v.  Stone,  1  JSast,  649.  In  cases  of 
treason,  although  the  statute  which  entitles  the  prisoner  to  a  copy  of  the  indict- 
ment before  trud  is  imperative,  and  not  merely  directory,  yet  it  has  been  held 
too  late  after  plea  pleaded  to  object  that  a  prisoner  has  not  had  the  whole  of 
the  indictment;  Bookwood's  case,  13  Howell's  State  Trials,  154,  155,156; 
Cooke's  case,  13  Howell's  State  Trials,  330.  So  in  Watson's  case,  Ibid.  495, 
where  a  witness  was  described  as  bearing  the  name  of  Hayward  instead  of  Hev- 
wood,  and  as  of  a  profession  to  which  he  did  not  belong,  it  was  held  that  the 
objection  under  the  statute  of  Anne  should  have  been  taken  in  the  first  instance. 
Soy  according  to  the  civil  Uw,  all  objections  to  the  jurisdiction  must  be  taken  in 
the  first  instance.    Cujatius,  c.  33.    Potier,  Code  de  Procedure,  1029. 

Our.  adv,  tmU, 

TuiDAL,  C.  J.  The  Question  before  us  in  tnis  case  arises  upon  an  action  of 
debt  brought  upon  the  sixty-third  section  of  the  statute,  9  Geo.  4,  c.  22,  to 
leoover  Uie  costs  and  expenses  occasioned  by  the  trial  of « a  petitic^  before  a 
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select  oommittee  of  the  Hoose  of  Commons,  complaining  of  the  undue  election 
and  return  of  members  for  the  borough  of  Ipswich. 

The  plaintiffs  under  the  section  above  referred  to,  obtained  a  rule  drawn  up 
on  reading  the  certificate  signed  by  the  Speaker,  and  proof  of  the  demand  of 
the  costs,  and  refusal,  which  called  on  the  defendants  to  shew  cause  why  the 
plaintifb  should  not  be  at  liberty  to  sign  and  enter  up  final  judgment  against 
the  defendants  for  the  sums  specified  in  such  certificate. 

On  shewing  cause  against  this  rule,  the  defendants  have  urged  various  objec- 
tions against  the  certificate,  *and  have  contended,  that  upon  the  anthoritv  r^i  gn 
of  the  case  of  Bruyeres  v,  Halcomb,  5  Nev.  &  Mann.  149 ;  S.  C.  8  Adol.  &  ^ 
Ell.  381,  the  certificate  of  the  speaker  in  the  present  case  oufht  to  be  held  by  us  as 
altogether  void.  In  that  case  the  Court  of  King's  Bench  held  that  the  committee, 
appointed  for  the  trial  of  the  petition,  was  appointed  in  a  state  of  things  which 
required  that  the  committee  should  not  have  been  appointed ; — ^thatitwas  a  com- 
mittee which  had  no  authority  over  the  petitioner ; — and  that  the  report  of  such  a 
oommittee,  which  was  the  sole  foundation  upon  which  the  Speaker's  certificate 
rested,  was  a  report  which  they  had  no  power  to  make.  In  the  j  udgment  of  the  court 
upon  the  facts  before  them,  we  entirely  concur.  A  select  committee  appointed  in 
the  mode  required  by  the  statute,  is  the  court  which  is  to  exercise  the  jurisdic- 
tion given  by  the  statute.  And  if  the  appointment  of  the  committee  takes  place 
under  circumstances  where  the  statute  does  not  allow  the  appointment  to  be 
made,  (which  was  the  state  of  facts  before  the  Court  of  King's  Bench,)  or  in  a 
manner  contrary  to,  or  inconsistent  with  the  essential  requisites  prescribed  by 
the  statute ;  there  is  no  court  at  all.  The  whole  of  the  proceedings  take  place 
coram  non  judice;  the  jurisdiction  fuls  altogether;  and  with  the  jurisdiction, 
the  whole  of  the  superstructure  built  upon  it  by  the  statute  falls  to  the  ground 
also.     Debile  fundamentum  fallit  opus. 

The  question,  therefore,  in  the  present  case  will  be,  whether  any  of  the  objec- 
tions urged  in  argument  before  us,  are  objections  which  essentiallv  touch  the 
constitution  of  the  court  or  the  le^lity  of  its  proceedings ;  or  whether,  at  most, 
they  extend  any  farther  than  to  the  non-observance  of  certain  directions  to  be 
fiound  in  the  statute  as  to  the  course  of  its  proceedings.  For  whilst  in  the  one 
case,  as  well  upon  the  necessary  construction  *of  the  statute,  as  in  con-  pei^t 
formity  with  the  decision  of  the  Court  of  King's  Bench,  we  should  be  ^ 
bound  to  hold  the  certificate  absolutely  void ;  in  the  other,  notwithstanding  a 
failure  in  the  observance  of  matters,  not  essential,  but  directory  only,  we  should 
be  equally  bound  to  uphold  it,  and  to  give  it  effect. 

That  the  plaintifib  made  out  a  primft  facie  case  by  their  affidavits,  setting 
forth  the  certificate  of  the  speaker  the  demand  of  the  costs,  and  the  refusal  to 
pay,  was  admitted  in  the  course  of  the  argument.  But  it  is  contended  that  the 
facts  disclosed  in  the  affidavits  filed  on  the  part  of  the  defendants,  form  an 
answer  to  the  application;  and  more  particularly,  that  upon  four  distinct 
grounds  of  objection,  the  certificate  of  the  speaker  must  be  held  altogether  void. 

The  first  objection  which  has  been  urged  before  us,  goes  to  the  legality  of 
the  appointment  of  the  select  committee.  It  has  been  contended  that  the  re> 
turning  officers  were  parties  within  the  meaning  of  the  statute,  and  as  such, 
entitled  to  notice  in  writing  of  the  time  of  taking  the  petition  into  considera- 
tion, and  to  an  order  of  the  house  to  attend  at  the  bar,  and  to  be  present  at 
and  assist  in  striking  the  committee ;  and  that  by  reason  of  the  omission  of 
such  notice  and  order,  and  of  the  returning  officers  not  attending  as  parties  in 
the  present  case,  the  constitution  of  the  committee  was  defective  from  its  very 
foundation.  In  the  next  place  it  has  been  objected,  that  the  recognisance  en- 
tered into  for  the  petitioners  was  esentially  defective,  and  that  by  reason  of  snch 
defect,  all  the  subsequent  proceedings  became  void.  In  the  third  place,  that 
the  report  of  the  committee  is  void,  inasmuch  as  it  contains  no  finding  upon  the 
charge  made  against  the  returning  officers,  nor  upon  the  opposition  to  such 
charge,  whether  the  same  were  respectively  frivolous  and  vexatious,  or  the  re- 
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^16*21  ^®"^*     And  lastly^  that  costs  are  incladed  within  the  ^certificate  which 
-'  are  anthorised  by  the  statnte^  and  some  even  which  have  accrued  at  a 
time  snbseqaent  to  the  report  itself. 

Now  as  to  the  first  objection,  we  are  not  prepared  to  say,  that  if  under  the 
circumstances  existing  at  the  time,  the  house  had  no  authority  by  the  statute 
to  constitute  the  Court,  the  appearance  of  the  defendants  before  such  Court,  and 
their  acquiescence  in  its  subsequent  proceedings  from  the  commencement  of  such 
proceedings  down  totheir  termination,  could  have  the  effect  of  setting  up  a 
jurisdiction  which  was  in  its  original  formation  null  and  void ;  although  at  the 
same  time  we  cannot  but  observe  the  inconvenient  consequences  which  must  fol- 
low, if  an  objection  to  the  jurisdiction,  known  at  the  time  to  exist,  and  which  in 
ordinary  cases  is  always  held  to  come  too  late  if  not  made  in  the  very  first  instance, 
should  in  this  case  l>e  allowed  to  prevail,  after  the  termination  of  the  contest 
is  known  to  be  adverse  to  the  parties  who  now  stand  on  the  objection :  a  con- 
sideration, which  should  at  least  induce  us  to  pause,  and  to  weigh  scrupulously 
the  grounds  upon  which  the  original  objection  is  founded,  and  to  require  it  to 
be  made  out  clearly  and  distinctly  that  the  proceedings  are  absolutely  void,  be- 
fore we  can  be  justified  in  refusing  to  give  them  their  full  effect.  And  this 
observation  comes  with  greater  force,  when  the  objection  is  made  on  the  part 
of  the  sitting  members,  not  on  the  part  of  the  returning  officers ;  of  the  sitting 
members,  who  were  at  the  bar  of  the  house,  and  present  at  all  the  proceedings ;. 
who  made  no  objection  to  the  course  pursued  by  the  house,  and  indeed  received 
a  benefit,  not  an  injury,  by  the  mode  adopted  in  striking  the  committee,  inasmuch* 
9S  they  had  a  greater  advantage  in  reducing  the  number  of  the  committee,  than^ 
they  would  have  been  entitled  to,  if  the  returning  officers  had  been  allowed  to 
assist  therein. 

*16E1  *^®  whole  strength  of  the  first  objection  appears  to  us  to  depend  ob< 
-I  one  single  inquiry,  viz.,  whether  the  returning  officers  upon  the  proper 
construction  of  the  statute,  are  to  be  eon^dered  as  a  party  having  power  to< 
assist  in  striking  the  committee  :  if  they  were  a  party  having  such  power,  and 
by  the  course  ti^en  were  not  allowed  to  exercise  it,  then  the  committee  must  be 
held  to  have  been  improperly  constituted:  if  they  had  no  such  power,  the 
whole  weight  of  the  objection  falls  to  the  ground.  For  as  to  the  mere  want  of 
notice  from  the  Speaker,  or  of  an  order  on  the  returning  officers  to  attend  at 
the  bar  of  the  house,  if  they  had  no  power  of  interfering  when  there  with  the 
choice  of  the  committee,  such  omission  can  be  considered  as  an  omission  to 
comply  with  a  matter  directory  only,  and  not  esential  to  the  legal  constitution 
of  the  court. 

The  petition  in  this  case,  which  was  signed  by  the  three  plaintiff,  claiming 
on  behalf  of  themselves  and  others  a  right  to  vote  for  members  for  the  borough 
of  Ipswich,  prayed  only  '<  that  the  hou&e  would  declare  the  election  and  return 
of  the  sitting  members  wholly  null  and  void,  and  that  they  are  not,  nor  ought 
to  be  deemed  to  be  members  to  serve  in  parliament  for  the  boroueh  of  Ipswich, 
and  that  the  names  of  the  said  sitting  members  may  be  erased  from  tne  return,  and 
the  two  other  candidates  declared  duly  elected,  and  their  names  substituted  in 
the  said  return.'^  The  petition,  in  the  course  of  its  statements,  complained 
incidentally  of  misconduct  and  partiality  in  the  returning  officers  of  the 
borough,  but  in  its  prayer  is  silent  altogether  as  to  any  claim  for  redress  against 
them  on  the  ground  of  misconduct.  It  is,  therefore,  in  fact  a  petition  com- 
plaining of  the  undue  election  and  return  of  members  in  parliament,  and  of 
nothing  else.  That  it  was  so  treated  by  the  House  of  Commons  itself,  is 
evident  from  the  form  of  the  order  of  the  house  for  taking  the  petition 
^l&AI  *^^^  consideration ;  such  order  distinctly  mentioning  the  sitting  mem- 
J  hers  and  petitioners  only  as  the  subjects  of  the  petition ;  and  again  the 
service  of  such  notice  and  of  the  order  of  the  house  being  made  upon  them  alone. 

First,  therefore,  looking  at  the  form  of  the  petition  in  question,  we  think  the 
retuiUDg  officers  were  not  called  upon  as  original  parties  to  the  petition  to  ap- 
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pear  before  the  house ;  and  that  even  if  they  are  held  to  be  included  within  the 
petition^  as  parties  petitioned  against,  yet  upon  the  proper  construction  of  the 
uct  (upon  which  the  real  qnestiou  before  us  turns),  they  had  no  power  whatever 
to  interfere  in  striking  the  committee.  In  order  to  arrive  at  a  just  conclusion 
upon  this  point,  on  which  the  whole  strength  of  the  first  objection  rests,  let  us 
consider  first,  how  the  case  stood  as  to  returning  officers  before  the  present  act, 
and  next  what  alterations,  with  respect  to  them,  has  been  effected  by  the  statute 
now  under  consideration. 

The  original  act,  10  G.  3,  c.  16,  commonly  called  the  Grenville  Act,  the  first 
which  established  the  tribunal  for  the  triid  of  controverted  election  returns,  pro- 
vides for  the  case  of  two  parties  only,  the  petitioners  and  the  sitting  members. 
This  is  obvious  from  a  simple  reference  to  the  act  itself.  The  statute  11  6.  8, 
c.  42,  s.  6,  provides  for  the  case  of  two  parties  before  the  house,  where  they 
petition  on  distinct  interests,  or  complain  on  different  grounds :  but  as  to  re- 
turning officers,  both  these  acts  are  altogether  silent.  It  is  the  26  G-.  8,  c.  84, 
which  for  the  first  time  mentions  returning  officers,  and  provides  in  sections  10, 
11,  and  12,  for  two  cases,  viz.  the  case  of  no  return  made  bv  the  returning  offi- 
cer iii  proper  time,  and  of  a  return  made  not  of  members  but  of  special  facta 
only ;  in  both  which  cases,  and  in  no  other,  the  statute  appears  to  put  the  re- 
turning officers  in  the  place  of  the  party  petitioned  Against  in  the  for-  r«i  ge 
mer  acts,  as  to  the  notice  to  be  served  upon  them,  the  onier  of  the  house  1- 
for  attending  at  the  appointment  of  the  committee,  and  the  power  of  striking 
the  committee ;  the  twelfth  section  expressly  providing,  that  if  there  shall  be 
more  petitions  than  one  presented,  complaining  of  such  return,  or  omission  of 
such  return,  upon  distinct  interests  or  upon  different  grounds,  the  house  shall 
determine  from  the  nature  of  the  case,  whether  the  returning  officer  shall,  to- 
gether with  the  petitioners,  be  entitled  to  strike  off  from  the  list  of  members 
drawn  by  lot,  or  whether  the  list  shall  be  reduced  by  the  parties  severally  pre- 
senting the  said  petition  only. 

Under  the  acts,  therefore,  above  referred  to,  if  they  had  still  remained  in 
force,  it  would  seem  that  the  returning  officers  would  not  have  been  entitled  to 
strike  off  from  the  list  of  members  drawn  by  lot,  upon  a  petition  against  them 
for  partiality  or  misconduct ;  or  more  properly  that  the  case  of  partiality  or  mis- 
conduct did  not  fall  within  the  scope  of  the  25  G.  8,  and  would  not  have  been 
necessarily  tried  before  k  select  committee  of  the  house  appointed  under  that 
cvct ;  but  that  the  house  would  have  disposed  of  such  a  petition  against  the 
returning  officers,  of  their  own  authority,  and  according  to  the  customs,  course 
of  proceeding,  and  privileges  of  the  house. 

The  question  therefore  is,  whether  the  9  G.  4,c.  22,  has  made  any  difference 
in  this  respect,  and  given  any  right  to  the  returning  officers  which  they  had  not 
before,  of  striking  the  committee  in  the  case  of  a  petition  charging  them  with 
partiality  or  misconduct  ?  The  second  section,  and  the  thirty  sixth,  are  the 
only  clauses  which  seem  to  apply  to  t^e  case  of  returning  officers.  The  second 
section  so  far  as  it  relates  to  returning  officers,  appears  in  its  commencement  to 
be  confined  to  three  cases  of  complaint :  where  no  return  is  made  in  due  time ; 
or  no  return  according  to  the  requisition  of  the  *writ ;  or  there  is  com-  r^ig/* 
plaint  of  the  special  matters  contained  in  such  return ;  it  is  altogether  ^ 
silent  as  to  misconduct :  but  as  the  enacting  part  of  that  section  directs,  that 
*<  where  no  return  has  been  made,  or  the  special  matter  of  the  return,  or  the 
conduct  of  the  returning  officer  is  complained  of,''  notice  in  writing  of  the  time 
appointed  for  taking  the  petition  into  consideration,  shall  be  forthwith  given  by 
the  Speaker  to  the  returning  officer  or  officers,  accompanied  with  an  order  to 
the  parties  to  attend  the  house,  at  the  time  appointed  by  themselves,  their  coun- 
sel, or  agent,  it  may  be  too  narrow  a  construction  to  hold  the  clause  to  be  limi- 
ted to  the  precise  instances  mentioned  in  the  begining  of  it,  or  to  exclude  from 
its  operation  any  petition  against  the  returning  officers  for  misconduct,  in  the 
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wider  sense  of  tbat  word.  Bat  whatever  may  be  the  scope  and  intention  of  the 
aeoond  section,  and  whether  it  inolades  within  it  a  petition  against  the  retumins 
officers  for  partiality  or  misconduct,  or  is  confined  to  the  cases  before  adverted 
to,  it  18  the  thirty-sixth  section,  and  that  alone,  which  carries  out  the  intention 
of  the  statute,  and  shews  the  power  given  to  the  returning  officers  in  respect  of 
striking  the  committee. 

Now,  before  we  come  to  the  consideration  of  that  section  it  is  to  be  observed, 
that  the  statute  has  provided  for  all  the  cases  of  petitions  in  which  the  sitting 
members  are  parties  before  the  house,  in  three  distinct  sections,  the  30th,  the 
33d,  and  the  34th. 

The  first  of  these  sections  provides  for  reducing  the  numbers  of  the  commit- 
tee in  the  case  where  there  are  before  the  house,  the  petitioners,  the  sittins 
members,  or  any  party  who  has  been  admitted  to  defend  the  return,  or  right  of 
election :  the  second  provides  for  the  case  where  there  are  more  than  two  parties 
before  the  house  on  distinct  interests,  or  complaining  or  complained  of  upon 
*1671  ^^^^^^^^  grounds;  still,  however,  '' parties  whose  '''right  to  be  elected 
-*  or  returned  may  be  affected  by  the  determination  of  any  such  commit- 
tee :"  and  the  last  provides  for  the  case  where  no  parties  appear  before  the 
bouae  to  oppose  the  petition.  All  which  sections  do  by  their  ^me  manifestly 
apply  to  cases  where  the  sitting  members  or  those  who  appear  to  defend  the  re- 
turn are  the  parties ;  and  have  no  application  whatever  to  cases  where  the  re- 
turning officers  are  parties  before  the  house,  upon  any  ground  of  complaint 
against  them. 

The  cases  of  sitting  members  and  parties  whose  rights  to  the  return  and 
election  are  in  question,  having  been  thus  provided  for,  the  statute  proceeds  in 
the  thirty-sixth  section  to  make  provision  for  the  case  of  petitions  against 
returning  officers.  This  section  is  so  worded  as  to  make  it  in  some  degree 
doubtful  whether  it  provides  for  the  case  whe]*e  there  is  one  petition  only  agamst 
the  returning  officers.  It  begins  by  referring  to  the  case  where  there  is  one 
such  petition  only,  and  also  to  the  case  where  there  are  more  than  one ;  but  is  silent 
altogether  as  to  the  course  of  proceeding  where  there  is  only  one,  whilst  it  gives 
clear  and  precise  directions  ''  where  there  shall  be  more  petitions  than  one  pre- 
sented on  distinct  interests  or  complaining  on  different  grounds.'^  It  is  unne- 
cessary to  say  that  if  such  clause  does  not  comprise  the  case  of  a  single  petition 
against  the  returning  officers,  the  case  now  under  consideration  is  ajtogcther 
unaffected  by  it.  But  assuming  the  case  of  a  single  petition  against  the  return- 
ing officer  to  be  necessarily  within  the  intention  of  the  clause,  and  that  by 
analogy  with  the  other  provisions  of  the  act,  the  same  mode  of  striking  tbe 
committee  shall  take  place  as  where  there  is  one  petition  only  in  the  case  of 
sitting  members,  we  think  it  clear  the  clause  cannot  apply  to  any  case  where 
the  petition  is  not  a  petition  against  th^  returning  officers  alone,  but  is  also,  as 
*1A81  '°  *^^^  present  case,  a  petition  against  the  sitting  members,  who  appear 
^  at  the  bar,  and  are  made  parties  to  defend  their  return  before  the  house. 
First,  because  the  case  of  the  petition  where  the  sitting  members  are  parties,  is 
already  clearly  and  expressly  provided  for,  and  there  can  be  no  reason  to  infer 
any  intention  that  their  rights  in  striking  the  committee,  which  have  already 
been  defined  by  the  act.  should  be  altered  or  affected  by  any  complaint  again.m 
the  returning  officers.  Next,  because  the  provision  in  this  section  is  one  which 
would  exclude  the  sitting  members  altogether  from  assisting  in  striking  the 
committee.  The  section  provides  expressly  *'  that  the  house  shall  determine 
whether  the  officer  shall,  together  with  sitch  petitioners,  be  entitled  to  strike  off 
the  list  in  the  manner  hereinbefore  directed,  or  whether  such  list  shall  be 
reduced  by  the  parties  severally  presenting  such  petitions  only.*'  A  provision 
which  would  exclude  the  sitting  members  altogetner  from  assisting  in  striking 
the  committee,  and  which  therefore  is  necessarily  incompatible  with  the  case  of 
a  petition  in  which  they  are  included  as  parties. 
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A^n,  if  this  seotion  oould  be  held  to  relate  to  the  case  of  a  petition  against 
the  Bitting  members  and  the  retamins  officers  jointly^  and  it  should  be  held  that 
both  had  the  power  of  striking ;  in  what  order  or  in  what  proportion  are  they 
to  strike  off  the  members?  We  cannot  suppose  that  a  clause,  intended  to  com- 
prehend such  a  case,  would  have  been  altogether  silent  upon  the  only  point 
necessary  to  give  it  any  operation. 

Now  this  is  the  only  clause  in  the  act  which  gives  the  returning  officers  a 
power  to  interfere  in  strikinff  the  committee;  if  uie  case  is  not  brought  within 
this  clause,  it  cannot  be  held  to  come  within  act.  And  without  relying  upon 
the  objections  to  which  we  have  before  adverted,  that  it  is  not  a  petition  against 
the  returning  officers  at  all,  for  such  ground  of  complaint  as  the  ^statute  r^igg 
had  in  view;  or  that  it  is  not  a  case  in  which  there  are  more  petitions  ^ 
than  one  on  distinct  interests  or  different  grounds  of  complaint ;  we  hold  it  to 
be  the  necessary  construction  of  the  clause  that  it  does  not  comprehend  the  case 
where  the  sitting  members  are  called  upon  to  appear,  do  actually  appear  at  the 
bar  of  the  house,  and  are  the  parties  opposing  the  petition.  And  it  cannot 
but  suggest  itself  as  an  observation,  that  in  such  a  case  there  is  no  necessity  to 
hold  the  returning  officers  within  the  clause.  For  where  the  petition  is  against 
the  sitting  members,  and  complaint  is  incidentally  made  of  the  misconduct  of 
the  returning  officers,  there  is  no  reason,  upon  general  principles,  why  the  com- 
mittee struck  by  the  petitioners  and  the  sitting  members  should  not  be  sup- 
posed, a  priori,  an  adequate  tribunal  to  sit  in  judgment  with  the  strictest  impar- 
tiality upon  the  conduct  of  the  returning  officers,  if  the  house  think  proper  to 
depute  their  authority,  as  to  the  returning  officers,  to  such  committee. 

It  appears,  therefore,  to  us,  that  in  the  present  instance,  the  Court  was  com- 
posed of  the  very  same  identical  persons  as  those  who  would  have  constituted 
it,  had  the  returning  officers  received  notice  from  the  speaker  of  the  time  of 
taking  the  petition  into  consideration,  and  had  they  attended  at  the  bar  of  the 
house  in  pursuance  of  the  order  to  that  effect :  for  in  such  case,  they  would 
have  had  no  authority  to  alter  a  single  name. 

The  second  and  following  objections  will,  we  think,  require  less  consideration. 

It  is  objected,  in  the  second  place,  that  the  recognisance  entered  into  for  the 
petitioners  is  not  the  recognizance  required,  or  even  sanctioned  by  the  act :  and 
that  as  the  language  of  the  fifth  section  is  in  the  fugative,  '<  that  no  proceedings 
shall  be  had  upon  any  such  petition,  unless  the  person  or  persons  subscribing  the 
*same,  or  some  one  or  more  of  them,''  shall  enter  into  the  recognisance  r4s|<TQ 
directed  in  and  by  that  section ;  the  entering  into  the  proper  recogni-  '- 
sauce  forms  a  condition  precedent  to  the  validity  of  all  the  subsequent  proceed- 
ings ;  and  that  the  condition  of  the  present  recognisance,  not  providing  for  all  the 
events,  nor  agreeing  with  all  the  requisites  contained  in  that  section,  the  recog- 
nizance itself  is  altogether  void,  and  the  case  stands  precisely  in  the  same  position 
;is  if  there  had  been  no  recognisance  at  all.  But  we  are  of  opinion,  upon  the 
best  consideration  we  can  bring  to  the  question,  that  the  recognisance  entered 
into  upon  the  present  occasion,  although  subject  to  some  exception  in  point  of 
form,  is  not  open  to  any  objection  which  affects  it  in  substance  or  legal  opera- 
tion. The  recoffuisance,  it  is  to  be  observed,  follows  the  form  given  in  the 
schedule :  and  though  such  form,  if  it  varies  from  the  requisites  of  the  act  in 
any  important  or  essential  particular,  cannot  be  taken  to  overrule  the  enact- 
ments of  the  statute  itself,  yet  it  is  obvious  that  if  the  schedule  can  be  made 
consistent  with  the  act,  upon  any  sound  and  legal  principles  of  construction,  it 
is  our  duty  so  to  construe  the  schedule.  The  fifth  section  expresely  directs  the 
recognisance  to  be  entered  into  ''  according  to  the  form  hereunto  annexed ;"  so 
far,  therefore,  as  the  intention  of  the  legislature  was  concerned,  there  can  be  no 
doubt  but  that  they  intended  that  the  form  given  in  the  schedule  should  embody 
in  it  the  different  requbites  expressed  in  the  act  itself,  and  that  they  thought  it 
sufficient  for  that  purpose;  otherwise  the  form  would  only  operate  as  a  false 
light  to  mislead  instead  of  affording  assistance  to  those  who  are  endoavouring  to 
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follow  the  direetions  of  the  act.  The  qaestion,  therefore,  is,  whether  the  cUa- 
erepancies  which  have  been  pointed  out  Detween  the  fifth  section  and  the  form 
*1711  ^°  ^^  sehedule  are  real  and  essential,  or  formal  only;  for  *in  the  one 
J  case,  the  recognizance  which  has  been  given  must  be  held  to  be  void-*- 
in  the  other,  good. 

Now  the  objections  which  have  been  urged  against  the  validity  of  the  reoog- 
nisance  are  in  effect  two.  First,  that  whereas  the  petition  is  subscribed 
by  three  persons,  yet  the  recognisance  is  not  only  entered  into  by  one 
only  of  the  petitioners,  but  is  altogether  silent  about  the  other  two :  so 
that  (as  it  is  argued)  it  makes  Banson  liable  only  for  the  costs  of  the 
witnesses  summoned  to  give  evidence  in  his  behalf;  whereas  it  is  said, 
witnesses  might  be  summoned,  and  the  trial  carried  on,  by  the  other  peti- 
tioners, in  case  Ranson  died,  or  refused,  or  became  incapable  to  go  on  with 
the  trial  before  the  committee.  The  objection  is  not  merely,  that  the  recogni- 
sance is  given  by  one  only  of  the  three  petitioners ;  for  to  such  objection  it 
would  be  a  sufficient  answer,  which  was  given  at  the  bar,  that  by  the  fifth  section 
it  is  expressly  provided  that  the  recognisance  shall  be  entered  into  '^  by  the 
person  or  persons  signing  the  petition,  some  one  or  more  of  them  ;"  so  that  it 
was  the  manifest  intention  of  the  legislature,  that  the  responsibility  of  one  only  of 
the  petitioners  should  be  held  sufficient;  but  the  strength  of  the  objection  con> 
sists  in  that  there  is  not  any  mention  in  the  recognizance,  of  the  acts  of  the 
other  petitioners.  As  an  answer  however  to  this  objection,  it  is  to  be  remem- 
bered that  the  three  petitioners  were  petitioners  upon  one  and  the  same  interestSi 
that  is,  as  electors  of  the  borough ;  so  that  there  was  one  petition  only ;  not 
several,  upon  distinct  interests,  or  different  grounds  of  complaint.  When, 
therefore,  the  condition  of  the  recognisance  is  so  framed  that  Ranson  shall  pay 
<<  all  costs,  expenses,  and  fees  which  shall  be  due  and  payable  from  him  to  any 
witDcss  who  shall  be  summoned  to  give  evidence  in  his  behalf,'*  it  necessarily 
means,  summoned  to  give  evidence  on  the  behalf  of  that  interest  which  he 
*1721  '*''^P^^>^^;  ^^^  ^h  generally  in  support  of  the  petition.  Again  the 
-I  condition  is  not,  as  it  has  been  argued,  confined  in  its  terms  to  witnesses 
funttnoned  by  him :  under  the  terms  used  in  the  condition  they  may  be  sum- 
moned indiscriminately  by  any  of  the  three  petitioners :  for  witnesses  so  sum- 
moned would  equally  be  "  summoned  to  give  evidence  on  his  behalf.''  And 
after  all,  comparing  the  words  actually  used  in  the  recognizance  with  the  words 
employed  in  the  fifth  section,  viz.,  that  the  recognizance  shall  be  entered  into 
by  some  one  or  more  of  the  petitioners  <'  for  the  payment  of  all  costs,  &c.,  which 
shall  become  due  to  any  witness,  summoned  on  behalf  of  the  person  or  persons 
so  sabscribing  such  petition,"  we  think  the  meaning  of  both  substantially  the 
same ;  namely,  that  each  provides  a  security  for  the  costs  and  expenses  of  all 
witnesses  summoned  in  the  course  of  the  investigation  in  support  of  the  petition. 

The  second  objection  urged  against  the  recognizance,  is  this;  that  it  provides 
only  for  the  payment  of  the  "  costs  and  expenses  of  the  party  who  shall  appear 
before  the  house  in  opposition  to  the  petition;"  whereas  the  fifth  section  directs 
security  to  be  given  for  the  payment  of  the  costs  and  expenses  <<  to  any  party 
who  shall  appear  before  the  house,  or  any  committee  of  the  house,  in  opposi- 
tion to  such  petition."  And  it  is  argued,  that  new  parties  may  and  often  do 
oome  in  and  are  allowed  to  appear  before  the  committee,  after  the  petition  is 
pending  before  them,  who  were  not  originallv  before  the  house ;  and  that  in 
this  very  case  the  returning  officers  appeared  before  the  committee ;  the  charges 
against  them  were  entertained  by  the  committee ;  and  the  returning  officers  were 
aBowed  to  defend  themselves  and  did  defend  themselves  against  such  charges. 

The  question  therefore  that  arises  is,  what  is  the  meanmg  of  the  expression 
used  in  the  fifth  section,  **  a  party  who  appears  before  the  house,  or  any  com- 
^1731  ™^^^^  *^^  ^^^  house."  It  is  manifest  by  referring  to  the  various  parts 
-'  of  the  statute,  that  the  statute  itself  makes  provision  onl^  for  parties  to 
l»e  admitted  parties  by  the  house :  it  no  where  makes  any  provision  for  parties 
to  be  admitted  by  the  committee  to  appear  before  them.    The  tenth  and  the 
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twelfth  Bcotions  establish  that  point;  in  which  prevision  is  made  for  allowing 
parties  not  originally  petitioned  against  to  appear;  in  the  one  case,  where  the 
application  is  made  within  fourteen  days  after  the  petition  has  been  presented ; 
in  the  other,  where  a  similar  application  is  made  within  thirty  days  after  the 
notice  in  the  gazette  therein  referred  to.  But  in  both  those  cases  the  applica- 
tion is  direct^  to  be  made  to  the  houae,  not  to  the  committee,  and  power  is 
given  to  the  house,  not  to  the  committee,  to  admit  them.  When,  therefore, 
parties  are  said  to  appear  before  the  committee,  in  opposition  to  appearing  before 
the  house,  it  is  not  m  pursuance  of  any  power  given,  or  any  provision  made, 
by  this  act,  but  under  tne  power  which  committees  have,  by  long  and  invariable 
usage,  been  known  to  possess,  viz.,  that  when  sitting  on  the  trial  of  elections, 
they  have  taken  cognisance  of  incidental  charges  against  the  returning  officers, 
and  have  allowed  them  a  hearing  and  a  defence,  more  as  a  matter  of  indulgence 
than  a  matter  of  strict  right.  For  unless  the  returning  officers  are  made  parties 
to  the  investigation  by  the  house  itself,  under  the  powers  given  by  the  act,  the 
house  are  not  bound  by  the  finding  of  ike  committee ;  but  the  right  to  call  upon 
the  returning  officers,  and  to  investigate  any  charge  against  them,  and  punish 
them  for  misconduct  when  established  by  proof,  still  remains  with  the  house 
itself.  The  first  observation  therefore  is,  that  the  recognizance,  in  its  present 
shape,  provides  for  all  the  costs  when  the  party  appears  before  the  only  tribunal 
at  which  his  appearance  is  directed  by  the  statute  itself,  that  is  before  the 
house.  But  it  is  said  the  fifth  ^section  comprises  within  its  meaning,  r^yT4. 
not  only  the  costs  and  expenses  of  the  parties  appearing  before  the  ■- 
house,  under  the  provisions  of  the  act,  bat  of  parties  afterwards  appearing  before 
the  committee  under  the  usage  and  practice  of  election  committees. 

Now  it  is  manifest,  that  the  objection  which  has  been  made  in  this  case  must 
apply  to  every  election  petition  presented  to  the  house }  for  it  never  can  be 
known,  at  the  time  when  the  recognisance  is  entered  into,  whether  there  will  or 
will  not  be  parties  appearing  before  the  committee.  It  is  not  a  question  there- 
fore (as  represented  in  the  course  of  the  argument)  of  varyine  the  form  in  order 
to  make  it  suit  the  particular  case :  the  form  must  be  altered  in  every  instance 
by  adding  to  the  recognisance  '<  the  appearance  of  the  parties  before  the  com- 
mittee." Whilst,  therefore,  the  fifth  section  directs  that  the  party  shall  enter 
into  the  recognisance  according  to  the  form  annexed,  we  must,  if  we  yield  to 
the  objection,  adopt  the  conclusion,  that  the  party  shall  not,  in  any  case,  enter 
into  the  recognisance  in  that  form;  but  that  the  recognisance  must  in  every  case 
be  held  void,  unless  it  is  first  altered  in  the  manner  contended  for.  But  we 
think  so  harsh  and  unreasonable  a  conclusion  ought  not  to  be  resorted  to,  where 
the  section  and  the  form  given  in  the  schedule  can,  by  any  fair  intendment,  be 
reconciled  together.  And  we  are  of  opinion  that  such  is  the  case ;  and  that, 
construing  the  fifth  section  and  the  form  in  the  schedule  together,  the  words 
used  in  the  form,  viz.  <<thc  party  who  shall  appear  before  the  house  in  opposi- 
tion to  the  said  petition,"  must  be  taken  to  comprise  those  parties  who  should 
appear  generally  in  opposition  to  the  petition,  either  at  the  bar  of  the  house  at 
an  earlier  period,  or  in  a  more  advanced  sta^e  of  the  proceeding,  before  the  com- 
mittee appointed  to  inquire  and  report  its  decision  to  the  house.  And  that  it 
is  by  no  means  improbable,  *that  the  words  relating  to  the  appearance  r^u^ 
before  the  committee,  have  been  introduced  into  section  5,  for  no  other  ^ 
purpose  than  that  of  removing  any  doubt  whether  costs  and  expenses  before  the 
committee  were  intended  to  be  included  within  the  terms  of  the  form  of  the  re- 
cognisance. 

One  argument  used  in  support  of  the  objection  now  under  consideration  was, 
that  the  torm  of  the  recognisance  given  by  the  schedule  is  subject  to  the  same 
consequences  as  the  form  of  a  conviction  or  a  declaration  given  for  the  recovery 
of  a  penalty ;  in  which  latter  case,  if  the  form  is  defective  in  statins  a  lesal 
ground  for  the  conviction  or  the  demand,  the  whole  proceedings  fall  to  tne 
ground.  But  in  that  case  the  conviction  or  declaration  forms  the  basis  or  ground- 
work upon  which  the  whole  of  the  subsequent  proceedings  rest ;  which  if  void. 
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the  whole  must  fidl  together :  but  here,  the  prooeedings  in  the  suit  before  ns 
are  perfect! j  regular ;  the  objection  arises  upon  the  form  of  a  recognizance 
which  18  wnollj  collateral  to  the  proceedings  in  the  suit ;  and  does  not  appear, 
nor  does  it  form  any  part  whatever  of  the  proceedings  in  the  action  before  us. 
And  it  ia  impossible  here  not  to  advert  to  the  mark^  difference  between  this 
cue  and  the  case  referred  to,  wherein  Mr.  Halcomb  was  the  petitioner.  There 
the  petitioner  did  all  he  could  to  withdraw  himself  from  the  trial.  He  did  not 
alter  the  committee  was  struck  by  the  officer  of  the  house,  appear  before  the 
house,  or  before  the  committee.  Nothing,  therefore,  was  done  by  him  which 
could  be  construed  into  a  waiver  6f  the  regularity  of  the  proceedings,  or  an  ad- 
miflnon  of  the  jurisdiction  of  the  Court.  Here,  on  the  contrary,  the  sitting 
members,  with  full  knowledge  of  the  form  in  which  the  recognisance  was  given, 
instead  of  treating  it  as  a  nullity,  and  insisting  that  the  course  should  be  pur- 
^I'fil  ^^^  which  is  Marked  out  by  the  fifth  section,  where  no  recognizance  is 

^  -^  given,  raise  no  objection  to  its  form,  but  attend  the  committee  through- 
oat,  and  contest  the  petition  down  to  the  final  close  of  the  trial. 

Without,  however,  resting  in  any  manner  upon  the  effect  of  such  a  waiver, 
we  think  the  objections  made  to  the  recognisance  are  substantially  answered  by 
the  construction  of  the  statute  itself. 

The  third  objection  is  made  against  the  report  of  the  committee,  which  it  is 
contended  is  altogether  void,  inasmuch  as  it  decides  nothing  with  respect  to  the 
charge,  or  the  opposition  to  the  charge,  made  against  the  returning  officers,  being 
fnvoloua  or  vexatious.  And  upon  this  head  it  is  insisted,  that  the  fortieth  sec- 
tion marks  out  the  line  of  duty  of  the  committee,  by  requiring  them  to  make 
such  report ;  and  that  they  having  failed  in  reporting  on  any  one  point  submitted 
to  U&eir  judgment,  the  whole  of  the  report  is  void,  and  with  it  all  the  subsequent 
proceedings  are  also  avoided.  That  clause  directs,  that  every  such  committee, 
at  the  same  time  that  they  inform  the  house  of  their  final  determination  on  the 
merits  of  the  petition  which  they  were  sworn  to  try,  shall  also  report  to  the 
house  whether  such  petition  did  or  did  not  appear  to  them  to  be  frivolous  or 
vexatious ;  (this  is  complied  with  in  the  present  case) ;  and  in  like  manner  report 
with  respect  to  every  par^  who  shall  have  appeared  before  them  in  opposition 
to  soch  petition,  whether  the  opposition  of  such  party  did  or  did  not  appear  to 
them  to  be  frivolous  or  vexatious;  this  also  has  been  complied  with,  so  far  as 
relates  to  sitting  members :  but  the  contention  is,  that  as  no  report  is  made  as 
to  the  opposition  of  the  returning  officers,  whether  frivolous  and  vexatious,  or 
the  reverse,  therefore  the  whole  of  the  report  upon  which  alone  the  certificate 
*1771  ^^^  ^^^  depends,  is  void.  *Now  admitting  after  the  decision  of  the 
-■  Court  of  King's  Bench  in  the  case  of  Truman  v.  Lambert,  4  M.  &  S. 
234,  that  the  returning  officers  in  this  case  upon  a  petition  shaped  in  its  prayer 
as  is  the  present,  might  have  been  considered  a  party  appearing  before  the  com- 
mittee in  opposition  to  the  petition,  and  therefore  entitled  to  recover  their  costs 
as  such  party,  if  the  committee  had  reported  in  their  favour,  still  we  see  no  pro- 
vision in  this  act  which  can  be  construed  to  make  the  report  altogether  void  as 
against  the  sitting  members,  because  it  is  silent  as  to  the  petition  against  the 
returning  officers,  or  the  opposition  made  thereto. 

This  question  turns  upon  the  fortieth  and  the  fifty-seventh,  and  fifty-eighth 
sections.  The  fortieth  section  directs  that  the  committee,  at  the  time  they  in- 
form the  house  as  to  their  final  determination  on  the  matters  of  the  petition, 
shall  also  report  to  the  house,  whether  the  petition  did  or  did  not  appear  to 
them  to  be  frivolous  or  vexatious ;  and  in  like  manner,  report  with  respect  to 
every  party,  who  shall  have  appeared  before  them  in  opposition  to  such  petition, 
whether  such  opposition  appeared  to  them  to  be  frivolous  or  vexatious.  The 
fifty-seventh  and  fifty-eighth  sections  shew  the  consequences  which  follow  from 
soch  report ;  viz.  that  in  one  case  the  parties  who  appeared  before  the  committee 
in  opposition  to  the  petition  shall  be  entitJed  to  their  costs ;  in  the  other  case, 
the  petitioners,  ^^ow  the  report  in  this  case  is,  that  the  opposition  to  the  peti- 
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tion  by  the  sitting  members  appears  to  the  committee  to  be  frivolomi  and  vexa- 
tious^  and  the  conseqaenoe  immediately  follows  under  the  fifty-eighth  section, 
that  the  petitioners  are  entitled  to  their  costs  to  be  taxed  in  the  manner  pointed 
out.  There  are  no  words  in  the  fortieth  section  which  make  the  report  of  the 
committee  *as  to  the  opposition  of  all  the  parties  who  have  appeared  riKi^g 
before  them,  a  condition  precedent  to  the  validity  of  the  report  as  to  ^ 
those  who  are  adjudicated  upon  in  the  report. .  The  returning  officers  may  have 
cause  to  complain  that  they  have  no  remedy  for  their  costs,  by  a  report  made  in 
their  favour.  But  it  can  make  no  difference  to  the  parties  aeainst  whom  the 
report  is  actually  made,  that  it  is  silent  as  to  others  against  whom  the  commit- 
tee might  have  reported.  The  measure  of  costs  payable  by  any  party  reported 
against  must  be  precisely  the  same,  if  properly  estimated,  whether  the  report 
extends  to  others  or  not.  We  see  no  ground,  therefore,  for  holding  that  the 
want  of  the  adjudication  for  or  against  the  returning  officers,  supposing  it  to 
have  become  necessary  under  the  circumstances  before  the  committee^  can  upon 
any  clause  in  this  statute  be  held  to  avoid  the  whole  report. 

The  last  ground  of  objection  relates  to  the  mode  in  which  the  taxation  of  costs 
is  conducted.  It  is  alleged  that  it  included  costs  not  strictly  and  properly  occa- 
sioned by  the  opposition  of  the  sitting  members  against  the  petition,  such  as 
costs  occasioned  by  the  charge  against  the  returning  officers,  and  other  charges 
not  authorized  by  the  statute.  The  costs  to  which  the  sitting  members  were 
liable  under  the  report  of  the  committee,  were  undoubtedly  confined  by  the  act 
to  those  only  which  were  strictly  and  properly  occasioned  by  their  own  opposi- 
tion, and  by  the  taxation  oaght  certainly  to  be  confined  to  those  alone.  The 
course  pursued  appears  to  have  been  this  : — ^The  committee  reported  the  oppo- 
sition to  be  frivolous  and  vexatious ;  in  consequence  of  which,  a  request  was 
made  to  the  speaker  to  refer  the  bill  of  costs  of  the  petitioners;  the  speaker 
thereapon  directed  the  two  examiners  appointed  by  him  to  tax  the  costs  and 
expenses  mentioned  in  the  requisition ;  and  the  examiners  afterwards  report 
*that  the  costs  and  expenses  allowed  by  them  on  taxation  amount  to  a  r^yrg 
certain  sum,  and  that  the  sitting  members,  whose  opposition  to  the  peti-  I- 
tion  appeared  to  the  committee  to  be  frivolous  and  vexatious,  are  liable  to  pay 
the  same. 

Looking,  therefore,  only  at  the  course  of  proceeding  which  took  place,  it 
appears  to  be  strictly  in  conformity  with  the  directions  of  the  act ;  and  there  is 
nothing  in  the  course  of  proceeding  which  can  lead  to  the  inference  that  the 
examining  officers  in  taxing  the  costs,  or  the  speaker  in  granting  this  certificate, 
did  any  thing  beyond  their  strict  duty,  by  allowing  any  other  costs  than  those 
occasioned  by  the  opposition  to  the  petition  by  the  sitting  members;  and  the 
only  question  is,  whether,  in  this  stage  of  the  proceedings,  this  court  has  any 
power  to  try  the  propriety  of  this  allowance,  or  the  principle  upon  which  it  was 
conducted,  after  the  certificate  thereon  has  been  granted  by  the  speaker.  And 
we  are  decidedly  of  opinion  that  we  have  no  such  authority ;  but  that  the  terms 
of  the  sixtieth  section,  "  that  the  certificate  signed  by  the  speaker  shall  be  con- 
clusive evidence  of  the  amount  of  such  demands  in  idl  cases,  and  for  all  purposes 
whatsoever,"  are  at  once  so  clear  and  so  precise,  that  we  should  be  taking  upon 
us  a  jurisdiction  not  granted  or  intended  by  the  statute,  if  we  interfered  in  any 
manner  on  the  subject.  It  is  obvious  that  any  such  interference  would  be 
altogether  useless ;  for  if  upon  the  discussion  before  us  it  appeared  to  us  that 
any  mistake  was  made,  we  have  no  means  of  rectifying  it  by  sending  the  matter 
back  to  the  examiners,  or  to  any  other  officer ;  and  the  consequence  would  there- 
fore be,  that  if  the  smallest  mistake  in  the  amount  was  discovered  as  to  a  single 
item  (as  indeed  was  avowed  in  the  course  of  the  argument)  the  petitioners  must 
lose  the  whole  of  their  costs :  a  conclusion  at  once  so  unjust  and  unreasonablci 
that  if  there  was  '''any  doubt  upon  the  words  of  the  act,  it  would^  r*180 
strongly  to  shew  that  we  could  not  have  tiie  power  contended  for.     We  *- 
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thereSore  think  the  certificate  most  be  treated  as  condusiye  evidence  before  ns 
as  to  the  amount  for  which  the  verdict  is  to  be  entered  up. 

Upon  ooDsideration,  therefore,  of  the  several  objections  which  have  been  ar« 
gned  before  ua,  we  think  them  answered  by  a  reference  to  the  act  itself,  and  that 
the  judgment  must  be  entered  for  the  plaintiffs  as  prayed. 

Rule  absolute. 


SAME  V.  SAME.    June  18. 


The  Oonrt  will  not  enter  on  the  roll  a  snggeBtion  of  the  proceedings  disclosed  on  a 
motioii  to  enter  up  judgment  on  the  certificate  of  the  Speaker  of  the  House  of  Gom- 
moBS  nnder  9  6.4.  c.  22. 

Sir  J.  CampbeR,  Attorney-General,  with  a  view  to  a  writ  of  error,  now 
moved  to  enter  a  suggestion  on  the  roll  of  the  circumstances  under  which  judg- 
ment had  been  given  for  the  plaintiff  under  sect.  63,  of  9  G.  4,  c.  22. 

He  contended  that  where  judgment  is  given  under  a  statute,  contrary  to  the 
course  of  common  law,  the  facts  that  warrant  the  judgment  ought  to  be  sug- 
gested on  the  record ;  as  where  costs  are  awarded  to  a  defendant  under  43  G.  o, 
upon  the  plaintiff's  recovering  a  smaller  amount  than  that  for  which  the  defend- 
ant has  b^n  held  to  bail ;  or  judgment,  as  in  case  of  a  nonsuit,  is  ordered  under 
14  O.  2,  c.  17 :  Tidd's  Pr.  Forms,  273,  or  on  the  Welsh  Judicature  Act ;  Tidd's 
Pr.  Forms,  393.  So  when  commissioners  of  taxes  obtain  their  treble  costs,  it 
is  under  a  suggestion  that  they  are  sued  as  commissioners.  Where  the  jad^- 
ment  entered  in  favour  of  a  party  would  be  erroneous  but  for  a  suggestion,  it  is 
dear  a  suggestion  must  be  entered ;  and  though  the  9  G.  4,  c.  22,  gives  no 
^  ft  1 1  <^'''^^^°^  as  *to  a  suggestion  of  the  Speaker's  certificate,  yet,  without  such 
''  a  suggestion,  the  judgment  by  nihil  dicit  would,  in  many  oases,  as  in  the 
present,  be  a  judgment  contrary  to  fact.  Bv  andogy,  therefore,  to  other  cases  of 
jadgmentB  nnder  statutes,  the  facts  ought  to  be  suggested  on  record  to  warrant  the 
judgment.  [Tindal,  C.  J.  Suppose  the  other  party  refuses  to  admit  the  sugges- 
tion, what  course  is  there  under  this  act  to  bring  the  question  of  fact  before  a 
jury  J  Under  the  Court  of  Requests  Act  the  party  is  allowed  to  traverse.  A 
proceeding  by  consent  would  not  suffice  :  suppose  a  case  of  perjury.] 

Unless  a  suggestion  be  prohibited,  the  Court  will  intend  that  it  is  within  the 
the  spirit  of  the  act.  In  Kemp  v.  Potter,  6  Taunt.  549,  it  was  held  that  where 
the  plaintiff  in  an 'action  against  a  bankrupt  makes  his  election  to  proceed  under 
the  commission,  the  defendant  is  entitled  to  have  some  entry  or  suggestion, 
recording  the  election,  put  on  the  record :  and  in  Farr  v,  Denn,  1  Burr.  362, 
that  if  an  ejectment  be  against  two,  and  one  die  after  issue  joined,  but  before 
Irial,  the  death  must  be  suggested  on  the  roll. 

Tindal,  C.  J.  We  should  be  most  happy  if  the  facts  of  this  case  could  be 
put  on  record,  so  as  to  bring  our  decision  before  a  higher  tribunal ;  but  we  do 
not  see  how  that  is  possible  according  to  the  course  prescribed  by  this  statute. 
Section  63  enacts,  that  the  certificate  of  such  amount  so  signed  as  aforesaid  by 
the  Speaker  shall  have  the  force  and  effect  of  warrant  to  confess  judgement ;  and 
tbe  Court  in  which  such  action  shall  be  commenced  shall,  upon  motion  and  on 
the  production  of  such  certificate,  enter  up  judgment  in  favour  of  the  plaintiff  or 
*1ft91  P^^^^^''  named  in  such  certificate,  *for  the  sum  specified  therein  to  be 
-I  dne  from  the  defendant  or  defendants  in  such  action,  in  like  manner  as 
if  the  said  defendant  or  defendants  had  signed  a  warrant  to  confess  judgment  to 
thai  amount. 

We  must,  therefore,  consider  the  Speaker's  certificate  as  of  a  binding  force 
equal  to  a  warrant  of  attomev,  to  enter  judgment  for  the  same  amount,  and  this 
motion  as  a  motion  against  the  warrant    The  motion  we  are  authorised  to  deal 
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with  as  with  any  other  of  the  same  sort;  to  inqiiire  into  the  genuineness  of  the 
warrant,  and  the  circomstances  under  which  it  is  sought  to  enforce  it :  hut  that 
being  done  there  is  an  end :  af^r  the  yalidity  of  the  warrant  is  established  no 
one  ever  heard  of  going  into  an  inquiry  as  to  preceding  facts.  To  make  the 
su^estion  proposed  would  serve  no  purpose  but  delay. 

Kirk,  J.  This  is  quite  a  novel  attempt ;  and  we  cannot  consent  to  put  that 
on  record  which  would  be  wholly  inoperative. 

Ga8EL£e,  J.  I  was  not  present  whon  the  cause  was  argued,  but  I  see  noth- 
ing in  the  statute  to  warrant  me  in  differing  from  the  rest  of  the  Court. 

y  AUOHAN,  J.  I  should  be  happy  if  any  course  could  be  found  to  open  our 
decision  to  a  review;  but  it  would  be  inoperative  to  enter  a  suggestion  of  the 
proceedings.  Rule  refused. 

END  OF  TRINITY  TERM. 


*m  THE  HOUSE  OF  LORDS.  i*^^ 

(In  Error  from  the  Exchequer  Chamber  in  Ireland.) 

The  Lord  Bishop  of  MEATH,  and  JAMES  ALEXANDER,  Clerk,  Plaintiffs 
in  Error,  v,  the  Marquess  of  WINCHESTER,  Defendant  in  Error.  July  6. 

1.  A  case  touching  the  right  of  presentation  to  a  living  bj  the  bishop  of  M.,  stated  for 
the  opinion  of  counsel,  by  a  bishop  of  M.  in  1695,  and  found  in  the  family  mansion  of 
the  D.'s,  descendants  of  that  bishop,  Held  evidence  against  a  subsequent  bishop  of  the 
same  see  on  a  question  touching  the  right  of  presentation  to  the  same  living. 

2.  A  plaintiff  in  gu.  imp.,  after  tracing  his  title  through  various  steps,  and  averring  the 
death  of  W.,  who  had  been  shewn  ^to  be  a  joint  tenant  with  plaintiff  of  a  term  of  years 
in  an  advowson,  alleged,  "Whereupon  and  whereby  the  plaintiff  became  and  still  is 
possessed  of  the  said  advowson  as  of  an  advowson  in  gross  for  the  remainder  of  the 
said  term  so  theretofore  granted :''  the  defendant  pleaded,  that  he,  the  bishop  of  M., 
was  seised  of  the  advowson  in  gross  in  right  of  his  see,  without  this  that  the  plaintiff 
was  possessed  of  the  advowson  in  manner  and  form  as  the  plaintiff  had  alleged :  Held, 
that  a  fine  of  the  advowson  in  question  levied  in  1  Jac.  2,  by  one  whose  estate  the 
plaintiff  had,  was  not  admissible  in  evidence  under  this  or  any  similar  issue. 

And  if  received,  it  ought  not  to  be  left  to  a  jury  to  say  whether  it  barred  the  action  of 
911.  tinp. 

3.  The  statue  of  10  H.  7,  passed  at  Drogheda,  avoided  grants  of  advowson  by  Ed.  4,  and, 
where  they  were  appendant  to  a  manor,  before  the  grant,  re-appended  them. 

This  was  an  action  of  quare  impedit  brought  by  the  Marquess  of  Winchester, 
the  plaintiff  below,  in  the  Court  of  Common  Pleas  in  Ireland,  in  Easter  term, 
1829,  against  the  Lord  Bishop  of  Meath  and  the  Rev.  James  Alexander,  to 
recover  the  advowson  of  the  parish  church  of  Killucan,  otherwise  Rathweir,  in 
the  diocese  of  Meath  and  county  of  Westmeath,  in  Ireland. 
.  The  questions  arose  only  on  the  fifth  count,  and  the  pleadings  and  evidence 
relating  to  that  count. 

The  fifth  count  began  by  setting  out  from  the  year  1544  to  the  year  1626  the 
pedigree  of  the  Earls  of  Clanricarae,  which  the  defendants  below  admitted.  It 
then  alleged  that  Richard,  fourth  Earl  of  Clanricarde,  *was  in  1626  r^si  04 
seised  in  fee  of  the  manor  of  Rathweir,  to  which  the  advowson  of  the  ^ 
church  of  Killucan,  otherwise  Rathweir,  was  then  appendant.  That  the  church 
became  vacant,  and  that  Richard,  the  fourth  earl,  presented  one  Edward  Don- 
nellan,  his  clerk,  who  was  admitted,  instituted,  and  inducted.  That  in  1635 
Richard,  the  fourth  earl  died  seised,  leaving  Ulick  de  Burgh  his  only  issue  male, 
who  became  fifth  earl,  and  to  whom  the  manor,  to  which  the  advowson  of  the 
church  was  appendant,  descended  as  heir-at-law.     That  in  1641  the  Irish  rebel- 
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lion  broke  oat  agunst  King  Oharles  the  Knt.  That,  in  1652,  the  manor  to 
which  the  adTowson  was  appendant  was,  on  aocoant  of  the  rebellion,  sequestered 
to  the  use  of  Sling  Charles  the  Second.  That,  in  1657,  the  manor  continuing 
sequestered,  Ulick,  the  fifth  earl,  (oailed  Marquis  Clanricarde)  died  without  issue 
male,  leaving  Richard  his  heir-at-law  (whose  descent  was  set  out  in  the  declara- 
tion and  admitted  by  the  defendants  below,)  who  became  sixUi  earl.  That  by 
letters  patent  bearing  date  the  8th  of  April,  14  Car.  2,  that  King  granted  to 
Sichard,  sixth  earl,  (inter  alia)  the  manor  of  Bathweir,  with  the  adyowson 
which  was  then  appendant  thereto,  to  the  use  of  Richard,  sixth  earl,  in  tail  male 
with  remainders  over.  That  the  Irish  act  of  parliament,  14  &  15  Car.  2,  con- 
finned  the  letters  patent,  saving  the  rights  of  persons  claiming  paramount  the 
crown.  That,  in  1666,  Richard,  sixth  earl,  died  without  issue  male,  leaving 
William,  his  brother,  him  surviving,  who  became  seventh  earl,  and  being  entitled 
under  the  uses  limited  by  the  letters  patent,  became  seised  of  the  manor  to 
which  the  advowson  was  appendant,  in  tail  male  with  remainders  over.  That, 
in  1670,  William,  seventh  earl,  by  lease  and  release  with  warranty  conveyed 
the  manor  (excepting  the  advowson)  to  Sir  Patrick  Mulledy  in  fee.     That  Wil- 


►186] 


liam,  seventh  earl,  then  became  seised  in  tail  of  the  ^advowson  in  gross, 


with  remainders  over.  That,  in  1687,  William,  seventh  earl,  died  so 
seised,  leaving  his  eldest  son  Richard,  who  became  eighth  earl,  and  was  seised 
in  tul  of  the  advowson.  That  by  the  act,  2  Ann.  c.  26,  advowsons  held  by 
persons  professing  the  Roman  Catholic  religion  were  vested  in  the  crown,  accord- 
to  the  estate  of  the  patron  till  abjuration.  That,  in  1708,  Richard,  eighth  earl, 
died  seised  without  issue,  leaving  his  brother  John,  ninth  earl,  who  being 
entitled  in  tail  under  the  uses  limited  but  professine  the  Roman  Catholic  religion, 
the  advowson  vested  under  the  act  of  2  Ann.  in  Queen  Anne,  and  afterwards  in 
King  George  the  First.  That,  in  1722,  John,  ninth  earl,  died,  leaving  his  son 
Michael  tenth  earl,  who  abjuring  and  conforming,  the  estate  of  the  crown  in  the 
advowson  determined,  and  Michael,  tenth  earl,  l^came  seised  in  tail.  That,  in 
1726,  Michael,  tenth  earl,  died  seised,  leaving  John  Smith,  his  son,  eleventh 
earl,  to  whom  the  advowson  descended,  and  who  became  seised  in  tail.  That, 
in  1745,  John  Smith,  eleventh  earl,  granted  the  advowson  to  Eaton  Stannard 
and  Robert  French,  and  their  heirs,  to  the  use  of  John  Smith,  eleventh  earl, 
for  life,  with  remainders  over.  That  by  an  English  act  of  parliament,  10  G.  8, 
Uie  advowson  was  vested  in  Sir  Francis  Vincent  and  William  Talbot,  in  fee, 
discharged  of  the  uses  of  the  deed  of  1745,  to  the  use  of  John  Smith,  eleventh 
earl,  for  life,  remainder  to  his  eldest  son  Lord  Dnnkellyn  for  life,  with  remain- 
ders over,  and  with  a  power  to  Lord  Bunkellyn  to  create  a  term  for  securing  a 
jointure.  That  thereupon,  in  1770,  John  Smith,  eleventh  earl,  became  seised 
of  the  advowson  for  life,  with  remainders  over.  That,  in  1782,  John  Smith, 
eleventh  earl,  died  seised  for  life,  leaving  Henry  Lord  Dunkellyn,  his  eldest  son, 
him  surviving,  who  became  twelfth  earl,  and  seised  for  life  of  the  advowson, 
^861  ^^^  remainders  over.  That,  in  1785,  Henry,  twelfth  earl,  *by  a  mar- 
-'  riage  settlement,  in  exercise  of  the  power  given  to  him  by  the  said  act 
of  10  O.  3,  demised  the  advowson  for  securing  a  jointure,  to  Henry  Penrud- 
doek  Wyndham  and  the  plaintiff  below,  for  a  term  of  five  hundred  years,  to 
commence  from  the  death  of  himself  the  said  Henry,  twelfth  earl.  That  Heniy, 
twelfth  earl,  married,  and  in  1797  died,  leaving  his  wife  him  surviving  and  still 
living.  That  thereby  Henry  Penruddock  Wyndham  and  the  plaintiff  below 
became  possessed  of  the  advowson  in  gross  for  the  said  term.  That,  in  1810, 
Henry  Penruddock  Wyndham  died,  leaving  the  plaintiff  below  him  surviving, 
who  thereupon  became  and  wss  possessed  of  the  advowson  for  the  residue  of  the 
term.  That,  in  1828,  by  the  death  of  the  Rev.  Henry  Wynne,  the  late  incum- 
bent, the  church  became  vacant;  that  it  then  belonged  to  the  plaintiff  below  to 
present;  and  that  the  defendants  below  disturbed  him  therein. 

To  this  coont  the  bishop  pleaded  thirteen  pleas ;  the  clerk,  eight. 

The  mxthf  seventh,  eighth,  ninth,  tenth,  and  eleventh  pleas  of  the  bishop, 
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Mid  the  nzth  pka  of  the  elerk,  were  not  material  to  the  qaestions  raised  on  the 
record. 

The  bishop's  first  plea  alleging,  by  way  of  indneement,  that  he  was  seised  of 
the  adTOWson  in  gross  in  right  of  his  see,  oonclnded  with  a  special  trayene  of 
the  appendancy  of  the  advowson  to  the  manor  of  Bath  weir. 

The  bishop's  second  plea,  after  the  same  indneement,  speoiaUy  trayersed,  that 
Richard,  fourth  eirl,  was  seised  of  the  manor  with  the  advowson  appendant 
..  The  bishop's  third. {riea,  after  alleging,  by  way  of  inducement,  that  he,  the 
bishop,  was  seised  of  the  adyowson  in  gross  in  right  of  his  see,  and  that  Anthony 
Dopping,  one  of  his  predecessors,  collated  Edward  Bonnellan,  concluded  with 
a  trayerse,  that  Edward  Donnellan  was  admitted  and  instituted  on  the  presen- 
tation of  Richard,  fourth  earl. 

'''The  bishop's  fourth  plea,  after  the  like  inducement  as  to  the  first  plea,   pi  or 
trayersed  that  the  manor  with  the  adyowson  appendant  was  seised  and  '- 
sequestered  to  the  use  of  Charles  the  Second. 

The  bishop's  fifth  plea,  after  the  like  inducement,  trayersed  that  Charles  the 
Second  granted  to  Richard  sixth  earl,  the  manm*  with  the  adyowson  appendant. 

The  bishop's  twelfth  plea,  after  the  like  inducement,  trayersed  that  the  plaintiff 
below  was  possessed  of  the  adyowson. 

The  bishop's  thirteenth  plea,  after  pleading,  by  way  of  inducement,  a  grant 
by  Edward  the  Fourth  of  the  adyowson  in  gross  to  the  see  of  Meath,  and  that 
Anthony,  bishop,  collated  the  Rey.  Edward  Donnellan,  concluded  with  a  special 
trayerse  that  Edward  Donnellan  was  admitted  and  instituted  on  the  presentation 
of  Richard,  fourth  earl. 

The  clerk's  first  plea,  alleging,  by  way  of  inducement,  that  he  was  a  parson 
oanonically  imparsonate  of  the  defendant  below,  Bishop  of  Meath,  and  that  the 
bishop  and  his  predecessors  were  seised  in  fee  of  the  adyowson  in  gross,  in  right 
of  the  bishoprick ;  that  the  church  became  yaoant,  and  that  he,  the  clerk,  de- 
fendant below,  was  collated  by  the  bishop,  the  defendant  below,  concluded  like 
the  bishop's  first  plea,  with  a  special  trayerse  of  the  appendancy  of  the  adyow- 
son. 

The  clerk's  second,  third,  and  fourth  pleas,  after  inducements  the  same  as  that 
in  the  clerk's  first  plea,  seyerally  concluded  with  the  same  special  trayerse  as  the 
bishop's  second,  third,  and  fourth  pleas  respectiyely. 

The  clerk's  fifth  plea,  after  the  same  inducement  as  in  the  first  plea,  concluded 
with  a  special  trayerse  that  Earl  Michael  was  seised. 

The  clerk's  seyenth  plea,  after  the  same  inducement  as  in  the  first  plea,  con- 
cluded with  a  special  trayerse  *that  it  now  belonged  to  the  plaintiff  below  r^ci  go 
to  present  a  fit  person  to  the  church.  *- 

The  clerk's  eighth  plea,  after  the  same  inducement,  concluded,  like  the  bishop's 
twelfth  plea,  with  a  special  trayerse  that  the  plaintiff  was  possessed  of  the 
adyowson. 

On  those  pleas  by  the  bishop  and  the  clerk,  issue  was  joined.  ' 

On  the  trial  of  the  cause  the  plaintiff  below  relied  on  the  title  of  the  Earls 
of  Clanricarde,  who  deriyed  the  property  from  John  King,  to  whom  it  had  been 
granted  by  James  the  First.  In  support  of  this  title,  the  plaintiff  below  pro- 
duced, among  other  eyidence,  two  documents ;  one,  a  parchment  deed,  bearing 
date  the  28th  of  March,  1637,  purportins  to  be  a  grant  of  Ulick,  fifth  earl  of 
Clanricarde,  to  Dr.  Edward  Donnellan  of  the  then  next  ayoidance  of  the  rectory 
and  yicarage  of  Rathweir,  otherwise  Killucan ;  and  the  other,  dated  the  28th 
of  February,  1695,  purporting  to  be  a  case  stated  for  the  opinion  of  counsel  on 
the  part  of  the  said  Anthony  Dopping,  bishop  of  Meath,  wherein  it  was,  among 
other  things,  stated  on  the  part  of  the  said  bishop,  <<  that,  in  the  year  1637, 
Ulick,  Earl  of  Clanricarde,  granted  to  Dr.  Donnellan,  incumbent  of  Rathweir, 
his  executors  and  administrators,  the  next  presentation  to  the  rectory  and  yicar- 
age of  Rathweir,  dated  the  28th  of  March,  1637 ;  that,  in  1642,  both  rectory 
and  yicarage  being  yoid  by  the  death  of  Dr.  Donnellan,  his  widow  and  executrix 
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praented  pro  Iiao  Tioe  tantnm  William  Barry  to  both,  who  was  institnted  by 
the  bishop,  June  18th,  1642,  but  not  inducted  till  the  27  th  of  February,  1660 ; 
and  that,  by  a  mandate  from  the  bishop's  suooessor,  the  bishop  then  instituted 
being  dead  before  William  Barry's  induction/' 

The  drcumstanoes  under  which  these  documents  were  found,  were  stated  as 
follows  upon  a  bOl  of  exceptions : — 

^1891       ^Anthony  Dopping  being  examined  on  oath  as  a  witness  on  the  part 
■^   of  the  said  plaintiff,  deposed  that  he  is  a  descendant  of  Anthony  Dopping, 


fonnerly  bishop  of  Meath,and  that  he  has  in  his  possession  several  papers,  whiofa 
wore  himded  to  him  as  coming  from  Lowton  House,  where  the  Dopping  family 
papers  are  kept :  that  Lowton  House  is  the  family  mansion  of  the  Doppinss  : 
tbat  the  papers  in  his  possession  were  handed  to  him  by  John  Darcy  of  High 
Park,  who  is  a  relation  of  the  Dopping  family ;  that  the  two  documents  now 
produced  by  him — ^the  documents  in  question, — were  handed  to  him  among  the 
said  papers  by  the  said  John  Darcy  at  a  Major  Sirr's ;  and  that  he  never  saw 
the  said  two  documents,  or  any  of  them,  at  Lowton  House.  John  Darcy  de- 
posed that  he  handed  a  parcel  of  papers  to  Anthony  Dopping,  the  last  witness; 
that  he  got  the  said  parcel  of  papers  from  one  Sir  William  J^etham ;  and  that 
there  was  a  paper  round  them.  Sir  William  Betham  deposed,  that  he  found  a 
parcel  of  papers  at  Lowton  House  among  other  papers,  and  that  the  Rev.  Mr. 
Sirr  was  with  him ;  that  he  found  the  said  parcel  of  papers  in  a  room  with  other 
papere,  and  that  he  handed  the  said  parcel  of  papers  to  the  said  Mr.  Sirr,  on  or 
about  the  28th  of  October,  1828 ;  that  Lowton  House  belonged  to  or  is  inhabited 
by  a  Mrs.  Dopping,  a  middle-aged  lady ;  that  he  put  no  mark  dS  the  said  parcel 
^  pftpersy  but  that  he  took  copies  of  them ;  that  at  the  time  of  finding  the  said 
parcel  of  papers,  he  found  several  visitation  books  of  the  diocese  of  Meath,  par- 
ticularly one  of  the  year  1616,  by  (George  Bishop  of  Meath  ;  that  there  were  in 
the  same  room  several  other  papers  relating  to  the  see  of  Meath,  several  of  which 
were  in  the  same  piCroel  which  he  brought  awav,  and  that  the  said  two  docu- 
ments produced  by  the  said  Anthony  Dopping  above  mentioned  were  in  the  said 
*ld01  'P"^^  ^^  papers ;  that  he  was  at  Lowton  ^House  from'  two  o'clock  on 
J  Monday  to  two  o'clock  on  the  following  day ;  that  he  went  there  on  the 
part  of  the  said  Mr.  Sirr  and  John  Darcy,  and  that  he  never  informed  the  said 
Bishop  of  Meath  that  the  said  papera  or  books,  or  any  of  them,  were  at  Lowton, 
bat  that  he  shewed  copies  of  some  of  them  to  the  plaintiff's  agent,  and  told  him 
the  said  papers  and  books  were  at  Lowton.  Oeorffc  Brabazon  deposed,  that  he 
is  registrar  in  the  Registry  office  of  the  Diocese  of  Meath,  at  Navan ;  that  there 
is  no  register  of  ecclesiastical  or  other  records  except  one  roll,  anterior  to  the  year 
1717  ;  that  the  said  Registry  Office  is  the  proper  place  where  the  visitation  books 
of  the  diocese,  and  entry  of  all  presentations,  admissions,  institutions,  and  collar 
tioQS  to  ecclesiastical  benefices  within  the  said  diocese,  and  various  other  papers 
and  records  relative  to  the  said  diocese,  and  the  several  ecclesiastical  benefices 
within  the  same,  should  be  kept,  but  that  such  are  not  to  be  found,  and  are  not 
preserved  in  the  said  Registry  Office  relating  to  a  period  anterior  to  1717,  the 
reason  of  which  circumstances  he  is  unable  to  explain . 

Among  various  documents  which  tended  to  shew  that  the  property  originally 
bekmged  to  the  crown,  the  plaintiff  below  produced  an  attested  and  compared 
copy  of  an  original  inquisition,  taken  before  the  barons  of  the  exchequer  of 
Ireland^  at  Dublin,  in  the  twenty-third  year  of  the  reign  of  King  Henry  the 
Eighth,  whereby  it  was  found  that  King  Edward  the  Fourth  was  seised  in  bis 
demesne  as  of  fee,  the  dav  on  which  he  dicci,  of  the  manor  Rathweir  in  the 
county  of  Meath,  with  all  its  appurtenances,  and  had  issue  Elizabeth,  Anne, 
Geeilia,  and  Bridget,  his  four  daughters ;  that  being  so  seised  he  died  on  the  9th 
of  April,  in  the  twenty-third  year  of  his  reign ;  that  after  his  death  the  said 
manor,  with  all  its  appurtenances,  descended  to  his  said  daughtera  in  right  of 
heirship;  and  that  afterwards  King  Henry  the  Seventh,  in  the  first  year  of  his 
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re\^f  Hodk  to  wife  Eliiabetb,  one  of  the  said  daughters,  by  virtoe  of  mg]^ 
which  King  Henry  Seventh  and  Elizabeth  the  queen  his  wife,  as  in  ^ 
right  and  title  of  the  same  queen,  entered  into  the  same  manor,  with  all  its  ap- 
portenances,  and  were  thereof  seised  in  their  demesne  as  of  fee,  as  in  right  of 
the  said  Elizabeth  the  queen  :  and  it  was  thereby  further  found  that  the  said 
King  Henry  the  Seventh  and  Elizabeth  his  queen  had  issue  King  Henry  itte 
Eighth,  and  that  the  said  Anna,  Cecilia,  and  Bridget,  died  without  heirs  of  their 
body  lawfully  besotton  in  the  lifetime  of  the  said  Queen  Elizabeth;  that  after- 
wards the  said  Queen  Elizabeth  died,  viz.  on  the  18th  of  February,  in  the 
eighteenth  year  of  the  reign  of  Henry  the  Seventh,  after  whose  death  the  said 
King  Henry  the  Seventh  continued  in  possession  of  the  said  manor,  with  all  its 
appurtenances,  during  his  lifetime,  and  died  so  seised,  viz.  on  the  21st  April,  in 
the  twenty-fourth  year  of  his  reign,  after  whose  death  the  said  manor,  with  all 
its  appurtenances,  descended  and  ought  to  descend  to  the  said  Henry  the  Eiehth 
as  son  and  heir  of  the  said  Elizabeth  his  mother }  and  further,  that  one  Wi^am 
Barcy  of  Plattyn,  knight,  upon  the  possession  of  the  said  King  Henry  the 
Eiffhth  in  the  manor  aforesaid,  with  all  its  appurtenances,  entered,  intruded,  and 
had  ingress  on  the  1st  of  January,  in  the  first  year  of  the  rei^  of  King  Henry 
the  Eighth,  and  the  rents  and  profits  of  the  said  manor,  arising  and  growing 
from  the  said  1st  of  January  to  that  time,  took  and  levied  in  contempt  of  said 
Kiuff  Henry  the  Eighth. 

The  defendants  below  relied  chiefly  on  an  attested  and  compared  copy  of  let- 
ters patent  of  King  Edward  the  Fourth,  dated  at  Drogheda,  on  the  5th  of  Janu- 
ary, in  the  ninth  year  of  his  reigo,  to  William  Sherwood,  Bishop  of  Meath,  and 
his  successors,  of  the  advowson  as  well  of  the  rectory  as  of  the  vicarage  of  the 

C'sh  church  of  Rathweir,  county  of  Meath,  in  *the  following  words  :— -  pi  go 
ill  to  whom  the  present  letters  shall  come,  health.  Know  ye  that  we  ^ 
of  our  special  grace,  with  the  assent  of  our  very  dear  cousin,  «fohn  Earl  of  Wig- 
ram,  deputy  of  our  very  dear  brother,  George  Duke  of  Clarence,  and  locum 
tenens  of  our  Lord,  have  gived  and  granted  to  the  Venerable  Father  in  Christ, 
William,  Bishop  of  Meath,  advowson  as  well  of  the  rectory  as  of  the  vicarace 
of  the  parish  church  of  Rathweir  in  the  county  of  Meath,  to  have  and  to  hold 
the  advowson  of  the  rectory  and  vicarage  of  the  church  aforesaid  to  the  aforesaid 
bishop  and  his  successors  for  ever,  any  statute,  act,  or  ordinance  to  the  contrary 
made,  edited,  or  ordained  notwithstanding :  in  testimony  of  which  we  have 
caused  these  our  letters  to  be  made :  witnese^  the  aforesaid  deputy  at  Drogheda, 
the  ninth  day  of  January,  in  the  ninth  year  of  our  reign :  Eustace. 

This  document  was  in  the  same  form  as  one  produced  by  the  plaintiff  below, 
and  purporting  to  be  letters  patent  whereby  Edward  the  Third  had  granted  the 
manor  of  Rathweir,  with  all  advowsons  thereto  belonging,  to  John  D' Arcy  and 
Johanna  his  wife  in  tail  male. 

The  defendants  below  produced  also,  an  attested  and  compared  copy  of  a  fine 
sur  000.  de  droit,  &c.,  bearing  date  the  morrow  of  the  Holy  Trinity,  in  the  first 
year  of  the  reign  of  King  James  the  Second,  with  proclamations,  and  levied  by 
William,  seventh  Earl  of  Clanricarde,  and  Hester,  Countess  of  Clanrioarde,  his 
wife,  to  John  Brown,  Gerard  Dillon,  and  Anthony  Muledy,  Esqrs.,  of,  among 
other  things,  the  disposition  and  right  of  patronage  of  the  parish  church  of  Kil- 
lucan,  for  the  consideration  of  6200/.  therein  named,  and  with  a  warranty  by  the 
said  earl  and  countess. 

It  had  appeared,  however,  on  the  evidence  of  the  plaintiff  below,  that  Richard 
the  eighth  Earl  had  conveyed  the^advowson,  in  1699,  to  John  Morgan;  and  that, 
in  1744,  John  Morgan  reconveyed  it  to  John  Smith  eleventh  earl. 

*The  defendants  below  produced  also  an  entry  in  the  visitation  book  put  go 
of  the  diocese  of  Armagh,  of  the  collation  to  the  rectory  and  vicarage  ^ 
pf  Killucan,  of  the  Rev.  Anthony  Doppiog,  by  his  father,  Anthony  i)opping, 
bishop  of  Meath,  in  1695,  upon  the  deaSi  of  W.  Barry,  the  preceding  in- 
cumbent. 
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The  plaintiff  below  contended  that  no  issue  had  been  raised  on  the 
undtf  which  the  fine  leried  by  William  the  seventh  earl  was  Omissible  in  efi- 
deooe ;  and  in  answer  to  the  grant  of  the  advowson  by  Edward  lY.  to  the  see 
of  Meathy  relied  on  an  attested  and  compared  copy  of  an  act  of  parliament 
passed  in  a  parliament  held  at  Drogheda,  in  the  tenth  year  of  King  Henry  YII., 
in  the  words  following, — ^Item,  prayen  the  Commons  in  consideration  of  the 
great  and  divers  robberies,  mnrders,  bamings,  ravishing  of  wives  and  maidens, 
the  nniversal  and  damnable  extortion  as  to  coiffn  ly ve  and  pay,  had^  used,  and 
continued  within  the  poor  land  of  Ireland,  with  many  other  intolerable  oppres- 
sions and  extortions  over  the  poor  innocent  and  trae  subjects,  the  which  cannot 
be  reformed  and  punished  without  the  king's  great  and  royal  provision  for  the 
repreasing  of  the  same,  which  cannot  be  done  without  great  costs  and  charges ; 
and  forasmuch  as  his  noble  grace  intendeth  by  the  grace  of  Almighty  God,  to 
order  and  reduce  the  said  land  to  his  whole  and  perfect  obeisance,  and  the  great 
part  of  his  revenues  of  the  said  land  being  adminishod  and  granted  to  divers 
persons,  such  as  for  the  most  part  do  full  little  service  for  the  commonweal,  for 
kek  of  said  revenues  the  land  could  not  be  defended  for  the  destruction  of  the 
Irish  enemies;  therefore  it  be  ordained,  enacted  and  established  by  authority  of 
this  present  parliament,  that  there  be  resumed,  seized,  and  taken  into  the  King 
our  Sovereign  Lord's  handa  aU  onnoFB,  lordships,  castles,  garrisons,  fortresses, 
advowsons  of  ohurches,  free  chapels,  messuages,  lands,  tenements,  rents,  send- 
*1941  ^^  ^moors,  meadows,  pastures,  woods,  rivers,  waters,  mills,  dove-cotes, 
^  parks,  forests,  warrens,  customs,  cocketts,  fees,  fee  farms,  and  all  other 
manner  of  profits,  hereditaments  and  commodities  whereof  our  said  sovereign 
lord,  or  any  of  his  noble  progenitors  kings  of  England,  was  at  anv  time  seised 
in  fee  simple  or  fee  tail,  from  the  kst  day  of  the  reign  of  King  Edward  II.  to 
this  present  act;  and  by  the  same  authority  all  manner  of  feoffments,  gifts  in 
tail,  grants,  leases  for  term  of  life  or  term  of  years,  releases,  confirmations, 
annoitieay  fees,  pensions,  escheats,  wrecks,  waifs,  reversions  of  all  and  every  of 
the  aforesaid  honours,  manors,  lordships,  and  of  all  others  as  before  it  is  speci- 
fied, or  of  any  parcel  of  them,  as  well  bv  authority  of  Parliament  as  by  any 
letters  patent  made  under  the  great  seal  of  Eoghmd  or  of  Ireland,  to  any  person 
or  persons,  bv  whatsoever  name  or  names  they  be  named,  jointly  or  severally, 
from  the  said  day  be  resumed,  revoked,  annulled,  and  deemed  void  and  of  none 
effect  in  law. 

In  a  parchment  writing  attached  to  the  said  act,  there  was  a  savins  to  Wil- 
liam Dareey  of  Rathweir,  and  his  heirs  male,  of  a  grant  made  9th  Ed.  3,  to 
John  Darcy  and  Johanna  his  wife,  of  the  manor  of  Bathweir,  with  its  appurte- 
nances, and  a  saving  of  all  grants  to  the  archbishop  of  Dublin,  the  bailiff  of 
Dundalk,  and  others. 

As  to  the  presentation  by  the  bishop  of  Meath, — ^it  appeared  that  a  suit  of 
qnare  impedit  had  been  brought  on  the  collation  of  Anthony  Popping,  in  1695, 
but  that  it  terminated  in  a  compromise  on  an  allegation  of  popery  in  the  then 
Earl  of  Clanricarde. 

The  defendants  below  contended  that  the  alleged  act  of  10  Hen.  7,  did  not 
revoke  the  grant  by  Edward  lY,  to  the  see  of  Meath,  for  many  reasons,  and 
ajDODff  others  for  this,  that  the  allied  act  only  avoided  grants  made  jure  coronas, 
and  uiMl  the  evidence  shewed  mog  Edward  lY.  to  have  been  seised  of  the 
*19^1  P^^P^7>  '^^  ^  *have  made  the  grant  as  of  his  private  estate,  and  not 
^  jure  coronsB. 

The  evidence  from  which  the  defendants  below  drew  this  inference  was  in 
subatance  as  follows: — ^That,  after  the  conquest  of  Ireland,  King  Henry  II. 
granted  the  land  of  Meath  to  Hugh  de  Lacy  in  fee;  that,  by  the  forfeiture  of 
the  De  Lao/s,  the  manor  of  Bathweir,  with  the  advowson,  vested  in  the  Crown, 
and  waa  granted  by  King  Edward  II.  to  Roger  Mortimer  Earl  of  Mareb;  thar 
the  siod  Soger  Mortimer,  on  his  attainder,  forfeited  to  King  Edward  HI. ;  that 
that  attainder  was  reversed,  and  the  manor  revested  in  Roger  Mortimer,  grandson 
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of  the  attainted  earl ;  that  certain  liberties  and  pririleges  were  confirmed  to 
Roger,  son  of  the  preceding,  by  King  Henry  Y . ;  that  the  last-mentioned  Roger 
Mortimer  had  issue,  Edmond  Mortimer,  Ann,  and  Ellynor;  that  Edmond  and 
Ellynor  dying  without  issue,  Ann  was  married  to  Richard  Earl  of  Cambridge 
(son  of  Edmond  Langlej,  Duke  of  York,  fifth  son  of  Edward  III.),  who  had 
issue  Richard  Plantagenet,  Duke  of  York,  £Etther  of  King  Edward  lY. ;  that 
Kmx  Edward  lY.  dying  seised  of  the  manor,  it  descended  in  coparcenery  to 
his  four  daughters,  Elisabeth,  Anna,  Cecilia,  and  Bridget,  the  three  latter  of 
whom  dying  without  issue  in  the  lifetime  of  Elizabeth,  and  King  Henry  YII. 
having  married  Elizabeth,  that  monarch  became  seised  of  the  manor  in  right  of 
the  Queen,  from  whom  it  descended  to  King  Henry  YIII.  in  right  of  his 
mother,  as  appeared  by  the  inquisition  put  in  on  the  part  of  the  plaintiff 
below. 

The  jury  found  a  yerdict  for  the  plaintiff  below  on  the  aforesaid  issues. 

Both  the  counsel  for  the  plaintiff  below,  and  the  counsel  for  the  defendants 
below,  excepted  to  the  opinion  of  the  learned  Judge  at  the  trial : — ^the  counsel 
for  the  plaintiff  below,  to  the  admission  of  the  fine  as  ^eyidence  for  the  r»iq/» 
defendants  below;  the  counsel  for  the  defei^dants  below,  to  the  admission  ^ 
of  the  parchment  wilting  and  case  found  at  Lowton  House,  and  to  the  direction 
of  the  judge  on  the  effect  of  the  Irish  act,  10  Hen.  7,  and  of  the  fine. 

The  Court  of  Common  Pleas  in  Ireland  gaye  judgment  for  the  phiintiff 
below,  which  being  affirmed  on  error  to  the  CDurt  of  Exchequer  Chamber  in 
Ireland,  the  defendants  below  brought  their  writ  of  error  returnable  in  parlia- 
ment, and  assigned  for  error  (besides  the  common  errors). 

That  the  said  parchment  writing  purporting  to  be  a  grant  by  Ulick,  fifth  earl, 
to  Dr.  Edward  Donnellan  of  the  next  ayoidance,  was  improperly  admitted  in 
eyidence. 

That  the  said  paper  writing,  purporting  to  be  a  case  stated  in  1695,  on  behalf 
of  Anthony  Dopping,  Bishop  of  Meath,  for  the  opinion  of  counsel,  was  also 
improperly  admitted  in  eyidence. 

That  the  jury  were  misdirected  as  to  the  operation  of  the  alleged  act  of  10 
Hen.  7,  on  the  grant  of  the  adyowson  by  King  Edward  lY.  to  the  see  of 
Meath. 

And  that  the  jury  were  misdirected  as  to  the  effect  of  the  fine  of  Trinity 
term,  1  Jac.  2. 

Sir  J.  CampMlf  Attomey-Grcneral,  Sir  W.  FoUett,  and  Bjfles,  were  of  counsel 
for  the  defendants  below;  Sir  R  Pollock  and  Miller  for  the  plaintiff  below. 

The  opinion  of  the  Judges  was  requested  by  the  House  on  the  points  in 
question,  and  deliyefed  at  such  length  as  to  render  it  superfluous  to  insert  the 
argument  of  counsel. 

TiNDAL,  C.  J.  The  first  and  second  questions  proposed  by  your  lordships 
to  his  majesty's  judges  are  these  : — ^In  quare  impedit  to  recoyer  the  presenta- 
tion '''to  the  church  of  K.,  the  adyowson  whereof  is  claimed  to  be  part  r^iQ^ 
of  the  temporalities  of  the  Bishop  of  M.,  a  deed  was  offered  in  eyidence  l  ^"^^ 
purporting  to  be  brought  from  the  custody  particularly  described  in  the  bill  of 
exceptions  to  which  we  are  referred  by  your  Lordships;  and  abo  a  case,  pur- 
porting to  be  a  case  stated  for  the  opinion  of  counsel  on  the  part  of  a  former 
Bishop  of  M.,  and  brought  tom  the  same  custody;  and  whether  such  deed  and 
such  case  were  respectiydy  admissible  in  eyidence  against  the  successors  to  the 
Bishop  of  M.  in  that  see,  are  the  first  and  second  questions  proposed  to  us  by 
your  lordships. 

With  your  lordships'  permission  we  shall  reyerse  the  order  of  considering  the 
two  questions,  and  giye  our  answer,  first  to  the  question,  whether  the  case  was 
admissible  in  eyidence ;  for  as  the  deed  and  the  case  were  found  at  the  same 
time,  by  the  same  persons,  at  the  same  pUce,  and,  indeed,  in  the  yery  same 
parcel  of  papers,  the  question  of  admissibility,  so  far  as  it  depends  upon  the 
custody,  is  precisely  the  same  with  respect  to  both.    But  a  difficulty  which 
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raigbi  emfc  with  reBpeol  to  ihe  deed,  but  which  fonns  no  ingredieni  in  the  oon- 
adcraiion  of  the  admissibilitj  of  the  caae,  will  be  avoided  if  the  case  ehoold  be 
held  to  be  reoeivable  in  evidenee ;  and  npon  the  oueetion,  whether  the  case  stated 
for  the  opinion  of  counsel  is  admissible,  the  juages  who  have  heard  the  argu- 
ments of  counsel  on  this  point  are  of  opinion  that  it  woul4  be  admissible  in  evi- 
denee on  the  trial  of  the  quare  impedit  above  supposed  to  be  brought.  For 
althoBi^  two  of  mj  learned  brethren,  Mr.  Justice  Park  and  Mr.  Justice  Cole- 
ridge, did  at  one  time  feel  doubts  as  to  the  propriety  of  admitting  such  evidence, 
I  am  anthorised  by  them  to  state  that  upon  further  consideration  those  doubts 
are  remoTcd,  and  that  they  agree  in  opinion  with  the  rest  of  the  judges. 
*1981  '  ^^  ^  ^^  necessary  to  determine  on  the  present  ^occasion  whether  Uie 
J  supposed  plaintiff  in  the  quare  impedit  could  have  compelled  the  bishop, 
the  snpposed  defendant,  to  produce  in  evidence  the  case  which  had  been  stated 
for  the  opinion  of  counsel  by  his  predecessor,  either  by  any  proceeding  in  a  court 
of  equity  or  otherwise;  or  whether  the  counsel  or  attomev  who  <uew  up  the 
statements  oontained  in  that  case  could  have  been  compelled  to  disclose  such 
statements,  either  as  against  their  client  or  the  successor  of  their  client.  The 
present  inquiry  stands  unembarrassed  with  the  consideration  of  that  question ; 
for  ^e  oaae  stated  for  counsel  has  actually  come  into  the  possession  of  the  plain- 
tiff in  the  quare  impedit,  and  the  plaintiff  himself  produces  it  at  the  trial  of  the 
cause  as  part  of  his  evidence ;  and  the  question  is  the  same  as  if  a  case  with 
opinion  of  counsel  which  one  party  was  not  bound  to  produce^  had  found  its  way 
by  aeeident  or  otherwise  into  the  hands  of  the  other  party.  Upon  this  view  of 
the  sabjeet  it  appears  to  us  that  the  only  oonsiderations  that  arise  upon  the  pro- 
duction of  the  case  are  two :  first,  whether  the  custody  in  which  it  is  found  is 
such  as  to  stamp  it  with  authenticity  as  a  genuine  document ;  and,  secondly,  if 
it  is  to  be  taken  to  be  genuine,  whether  the  statements  of  the  £ftcts  contained 
in  it  are  admissible  against  the  interests  of  the  successor  of  the  former  bishop 
who  made,  or  caused  to  be  made,  the  statements  contained  in  the  case.  The 
first,  and,  indeed,  the  principal  question  is,  whether  this  document  was  found  in 
such  enatody,  and  under  such  circumstances  attending  the  finding  of  it,  as  to 

S'  re  it  anthentacity,  as  heins  a  case  really  stated  by  the  authority  and  on  the 
half  of  a  former  bishop  of  the  same  see. 

Now,  before  we  consider  the  facts  relating  to  the  finding  of  the  case  as  stated 
in  the  bill  of  exceptions,  to  which  we  are  referred,  we  cannot  but  observe  that 
*1991  ^^  statement  itself  in  the  bill  of  exceptions  is  vei^  loose  and  inaccurate. 
-'  *Bui  we  think,  in  construing  the  statement  contained  in  a  bill  of  excep- 
ttoBs,  we  are- to  consider  ourselves  placed  in  a  situation  analogous  to  that  of  a 
jury :  and  that,  like  a  juiy,  we  arc  bound  to  make  every  legal  presumption  from 
the  nets  stated,  and  every  reasonable  inference  which  those  &cts  will  bear. 
Supposing  &etB,  therefore,  are  stated  by  the  plaintiff's  witnesses  in  an  uncertain 
or  ambiguous  manner,  as  the  defendant's  counsel  have  neglected  by  cross  exa- 
mination, of  which  they  had  the  opportunity,  to  render  the  statement  more  clear 
and  eertain,  and  to  remove  any  ambiguity  of  expression,  it  is  not  competent  for 
the  defendant  below  in  this  advanced  stage  of  the  proceedings  to  make  his  stand 
upon  the  looseness  and  ambiguity  of  the  testimony  of  which  he  is  to  a  consider^ 
able  extent  himself  the  cause.  In  such  case  the  judges  can  only,  as  judges  of 
the  laet^  and  with  the  eyes  of  common  men,  endeavour  to  discover  the  truth 
through  the  vagueness  and  uncertainty  of  the  statement,  and  then  only  to  act 
upon  It  where  they  can  feel  a  solid  foundation  on  which  they  can  rely.  This 
obsCTvation  will  dispose  of  much  of  the  objection  which  has  been  made  in  the 
eonrse  of  aigum«it  against  the  testimony  of  the  witnesses  who  depose  to  the 
time,  place,  and  manner  of  the  finding  of  the  case  and  of  the  gnmt ;  and  look- 
ing at  the  statements  in  the  bill  of  exoeptions,  we  think  the  fiur  result  of  the 
evidence  is,  that  both  the  documents  to  which  exceptions  have  been  taken  were 
found  tied  up  togetiier  with  other  papers  relating  to  the  see,  in  a  house  called 
Lowkm  House,  which  was  the  &mily  mansion  of  the  Doppings,  that  is,  the  man- 
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rioti  hoiue  of  the  family  of  which  Anthony  Dopping,  formerly  huhop  of  Me&th, 
was  one  member,  and  of  which  the  witness  who  gaye  the  testimony  was  another : 
that  this  hoose  was  ooonpied  by  a  member  of  the  Dopping  fieonOy  at  the  time 
the  papers  were  foand  there :  and,  histly,  that  it  was  the  honse  in  which  r#200 
the  Bopping  family  ^papers  were  kept.  There  is  not  one  of  these  facts,  *- 
^hgae  as  they  appear  at  present,  wnich  might  not  have  been  cleared  fnwi  all 
ambignity  by  a  very  little  cross-examination  if  they  are  fonnded  in  tmth ;  and, 
on  the  other  hand,  not  one  which  conld  have  stood  the  test  of  such  eross-exami- 
nation  if  .nntrae.  Other  parts  of  the  bill  of  exceptions  corroborate  and  confirm 
the  result  of  the  evidence  as  above  stated.  That  there  was  Anthony  Doppinff 
who  had  been  bishop  of  Meath,  that  he  had  some  family,  and  that  he  had  collated 
his  son  to  the  living  now  in  dispute,  is  proved  by  documentary  evidence  set 
forth  in  the  bill  of  exceptions,  which  documentary  evidence  was  contemporaneous 
with  the  fact  and  cannot  mislead.  Again,  as  the  original  documents  did  not 
appear  before  the  jud^s  on  a  bill  of  exceptions,  but  the  transcript  only  is  set 
out  upon  the  record,  it  is  the  proper  and  necessary  intendment  that  there  is 
nothing  upon  the  &ce  or  in  the  condition  of  the  documents  themselves  which 
excites  suspicion  as -to  their  genuineness;  for  in  this  stage  of  the  proceedings 
oredit  must  be  given  to  the  court  below  that  they  would  not  have  allowed  the 
documents  to  be  read  if  they  had  borne  Upon  their  face  or  in  their  condition 
any  evidence  against  their  admissibility.  The  result  of  the  evidence,  upon  the 
biff  <rf  exceptions,  we  think  is  this,-^hat  these  docuinents  were  found  in  a  place 
in  which  and  under  the  care  of  persons  with  whom  papers  of  Bishop  Dopping 
might  naturally  and  reasonably  be  expected  to  be  found ;  and  that  is  precisely  the 
custody  which  gives  authenticity  to  documents  found  within  it ;  for  it  is  not  necessary 
that  they  should  be  found  in  the  best  and  most  properplace  of  deposit.  If  documents 
continue  in  such  custody  there  never  would  be  any  question  as  to  their  authenti- 
city; but  it  is  when  documents  are  found  in  other  than  the  proper  place  of  de- 
posit that  the  investigation  commences,  whether  it  was  reasonable  and  pcnQI 
^natural  under  the  circumstances  in  the  particular  case,  to  expect  that  *  ^ 
they  should  have  been  in  the  place  where  they  are  actually  found ;  for  it  is  ob- 
vious that  whilst  there  can  be  only  one  place  of  deposit  strictly  and  absdutelv 
proper,  there  may  be  various,  and  many  that  are  reasonable  and  probable,  though 
differing  in  dejgree;  some  being  more  so,  some  less ;  and  in  those  cases  the  pro- 
poidtion  to  be  determined  is,  whether  the  actual  custody  is  so  reasonably  and 
probably  to  be  accounted  for  that  it  impresses  the  mind  with  the  conviction  that 
the  instrument  found  in  such  custody  must  be  genuine.  That  such  is  the  cha- 
racter and  description  of  the  custody  which  is  held  sufficiently  genuine  to  render 
a  document  admissible  appears  from  all  the  cases.  On  the  one  hand,  old  grants 
to  abbeys  have  been  rejected  as  evidence  of  private  rights  where  the  possession 
of  them  has  appeared  altogether  unconnected  with  the  persons  who  had  any  in- 
terest in  the  estate.  Thus,  a  manuscript  found  in  the  Herald's  Office  enume- 
rating thepossessions  of  the  dissolved  monastery  of  lAitbury ;  Lygon  v,  Strutt, 
2  Anstr.  601 ;  a  manuscript  found  in  the  Bodleian  Library,  Oxford ;  Michell 
t^.  Babbitts,  cited  in  8  Taunt.  91 :  an  old  erant  to  a  priory  brought  from  the 
Oottonian  MS8.  in  the  British  Museum ;  swinnerton  r.  Marquis  of  Stafford,  8 
Taunt.  91 ;  were  held  to  be  inadmissible,  the  possession  of  the  documents  being 
unconnected  with  the  interests  in  the  property.  On  the  other  hand,  an  old 
chartulary  of  the  disssolved  abbey  of  Okstonbury  was  held  to  be  admissible, 
because  found  in  the  possession  of  the  owner  of  part  of  the  abbey  lands,  though 
not  of  the  principal  proprietor.  This  was  not  the  proper  custody,  which  as  Lord 
Bedesdale  observed,  would  have  been  the  augmentation  office  ]  (4  Dow.  821) ;  and 
as  between  l^e  diilerent  proprietors  of  the  abbey  lands,  it  might  have  been  more 
reasonably  ^expected  to  have  been  deposited  with  the  largest ;  but  it  was,  r^202 
as  the  court  argued,  a  place  of  custody  where  it  might  be  reasonably  ex-  *- 
vsted  to  be  found.  Bullen  i;.  MicheU,  2  Price,  418.  So  also  in  the  case  of 
^  V.  Waller,  2  Qwill.  846,  the  collector's  book  would  have  been  as  well 
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aathintioted  if  prod«oed  fton  die  enitody  of  the^seoafcor  of  the  iaoimboiit  or 
hm  maoeeBeVi  ss-from  the  hands  ol  the  aacoesflor  of  the  collector.  (See  alao  to 
the  Mne  effect  the  case  of  Bertie  v.  Beaumont,  2  Flrice»  307.) 

Upon  this  piineipal  we  think  the  case  stated  for  ihe  opinion  of  coonseli  par** 
porting  to  be  stated  on  the  part  of  Bishop  Dopping,  and  found  in  the  place  ai|4 
in  theoQstoii^  before  deseribfd,  was  admissible  in  oTidenee.  It  wag  a  dojcument 
whieh  feinted  to  the  privatiBi  Itit^rests  of  the  bishop  at  the  time  it  was  stated,  for 
it  herns  date  in  1695;  about  which  time  it  appears  from  other  facts  lound,  that 
Btfiy  the  late  incumbent  was  deafly  and  that  before  1697,  Bishop  Dopping  col- 
lated his  own  son.  It  related^  ther^G^re,  to  a  real  transaction  which  took  place 
at  the  time ;  and  although  it  migSt^he  said  to  have  related  in  some  dcgroe  to 
the  see,  for  the  right  of  eolation  was  olaimed  as  q|  an  advowaon  granted  to  the 
My  jet  it  is  muiifest  this  case  had  be«il]s^ted  with  reference  to  the  private 
inta«sts  of  the  bishop  in  the  particular  av<(iiiattdey  and  that  it  was  more  reason* 
able  to  expect  it  to  be  preserved  with  his  private  papers  and  family  docnmentSi 
than  in  the  public  re^stry  of  the  diocese.  But  ev^n  eonsiderod  as  a  document 
belon^ng  to  the  see,  it  was  not  unreasonable  that  ij;  shoqld  have  been  found  in 
the  biakop's  mansion  house;  for  upon  the  evidence^^lbeiB  is  only  one  single 
ecclesiastical  record  preserved  in  tne  registry  of  the  4i<)ceae  of  Meath,  of  an 
earlier  dnte  than  1717  :  and  on  the  other  hand^  the  case*and.'grant  are  found 
920S1  "^^  ^^  ^^^  parcel  with  several  papers  relating  to  t)ie.-^  of  Meath^ 
I  and  in  the  same  room  were  several  visitatien  hooks  of'the^diooese,  and 
other  papers  relating  to  the  same  see. 

It  is  objected  in  argament,  that  it  does  not  appear  by  legal  evidence  what 
these  papers  were.  But  it  seems  a  sufficient  answer  to  that  objectioni  that  the 
papers  themselves  were  not  called  for  at  the  triid,  whidi  they  might  have  been; 
aeithrer  is  their  non*production  made  the  ground  of  any  exception  to  the  judge's 
direelian  at  the  trial.  The  case  f<Hr  counseli  therefore,  so  found,  and  the  rea- 
sonabl^iess  of  its  custody  beinff  corroborated  by  so  many  concomitant  ciroum- 
Btaaoes,  wn  think  it  was  properfy  admitted  in  evidence. 

Bot  i%  is  objected,  secondly,  that  though  .it  miffht  have  been  admissible 
against  the  bishop,  for  whom  it  was  stated,  it  cannot  be  so  agpunst  his  successor, 
Iwenwse  the  &cts  stated  in  the  case  took  place  long  before  the  bishop  had  any 
interest^  and  before  he  can  be  supposed  to  have  had  any  knowledge  oST  the  see. 
Hie  ease,  indeed,  is  dated  in  1695.  The  grant  which  is  set  out  in  it  is  dated  in 
1685 ;  the  presentation  under  the  grant  in  1642 ;  and  the  induction  in  1660. 
Undoubtedly,  if  by  knowledge  is  meant  a  personal  knowledge  of  the  &cts,  it 
must  be  held  to  have  been  wanting  in  the  present  case.  But  the  facts  stated 
were  all  facts  that  are  evidenced  by  written  documents*  The  grant  itself  accom- 
panied the  ease,  being  bound  up  in  the  same  parcel:  the  presentation  and 
mdndion  are  only  to  oe  proved  by  written  entries,  wluch  were  peouliarl;^  within 
his  reach.  With  such,  the  best  means  of  knowledge  therefore,  we  think  the 
statement  by  him  or  by  his  attorney  of  a  hci  in  the  case  directly  against  hif 
own  interest  at  the  time  the  case  was  stated,  was  not  only  an  admission  against 
him,  boiagainst  his  successors  who  stood  in  the  same  situation. 
*2Qii  *^  much  havine  been  said  about  the  case,  it  is  scarcely  necessary  to 
^  refer  to  the  grant.  It  is  set  forth  in  the  case,  and  thereby  authenticated; 
and  thia  alcme  would  make  it  producible.  But  it  is  in  itself  a  grant  of  ereat 
antianit^,  and  we  are  bound  to  assume,  without  any  apparent  infirmity  or  (kfect 
on  the  nee  of  it,  to  render  it  unworthy  of  credit. 

Upon  the  whole,  therefore,  our  opinbn  is,  that  both  the  one  document  and 
the  other  were  admissible. 

Tonr  lordships  next  direct  the  attentim  of  the  judges  to  an  act  of  paiiiament 
pycd  at  a  parliament  held  at  Drogheda,  in  ike  tentili  ^ear  of  the  reign  of 
Henry  VlL  Tset  out  in  the  appendix  to  the  bill  of  exceptions,  to  which  we  are 
refened,)  ana  to  a  certain  grant  of  the  advowson  of  K.  by  King  Edward  lY., 
whereof  he  was  seised  in  the  same  right  as  of  the  advowson  of  &thweir  in  the 
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said  appendix  mentioned,  which  grant  was  made  to  the  bishop  of  M.,  and  is 
assumed  to  be  in  the  same  terms  as  that  which  is  contained  in  the  said  appen- 
dix; and  upon  these  latter  documents  your  lordshiijs  propose  the  two  following 
questions;  viz.  first,  Did  the  act  of  Henry  YII.  avoid  the  said  grant  of  Edward 
rV.  ?  and,  secondly,  Did  the  same  statute  rea})pend  the  advowson  to  the  said 
manor  whereto  it  was  appendant  before  the  grant  I  .  And  upon  these  questions 
we  are  of  opinion,  that  the  statute  of  Henry  -^ID  -did  avoid  the  said  grant  of 
Bdward  IV, ;  and  that  it  did  also  reappend- ibe  advowson  to  the  said  manor. 
Several  objections  had  been  urged  againstrhdding  the  grant  to  fall  within  the 
operation  of  the  statute.  First,  it  is.  saK^-ihat  the  statute  revokes  no  grants 
inade  by  any  kinss  except  those  who  Wefet  the  progenitors  of  Henry  Vll.  in  the 
strict  sense  of  that  word;  and  ihii  Edward  lY.  was  not  a  progenitor  of  that 
king.  Secondly,  that  the  statute^.doed*not  extend  to  grants  of  which  such  pro- 
genitors *were  seised  jure  privft'to.dnly,  and  that  Edward  lY.  was  seised  pe2Q5 
jure  private  of  the  advowson  ih*  question.  Thirdly,  that  it  does  not  ex-  >- 
tend  to  revoke  grants  to  colorations,  whether  sole  or  aggregate.  And,  lastly, 
Aht  it  does  not  extend* .tb.aay  grants  but  those  under  the  Great  Seal,  either  in 
England  or  Ireland  ;'*f(&d'tluit  the  grant  of  the  advowson  in  question  is  made 
under  neither.         ••'•/ 

Upon  these  seiyecal  objections  we  shall  observe  in  their  order.  As  to  the 
firet  objection;  if.  ^e  term  progenitors  is  to  be  understood  in  its  literal  sense, 
then  the  ojjaij  ting  of  England  who  since  the  last  year  of  Edward  II.  was  a 
progenitor  of 'Henry  YII.  would  be  Edward  III. :  for  Henry  YI.  was  no  pro- 
genitor in  the  strict  sense  of  the  word ;  but,  as  he  is  expressly  named  in  the 
preamble  to  the  statute  19  Hen.  7.  c.  18,  he  was  the  uncle  of  the  [king.  As, 
however,  the  term  used  in  the  act  is  the  plural  term  progenitors,  more  than  one 
king  must  have  been  intended,  and  it  it  seems  not  possible  to  extend  it  beyond 
one  without  allowing  it  to  be  synonymous  with  the  word  predecessors— a  word 
with  which  it  is  often  put  in  opposition  in  statutes  of  the  same  reign.  See  11 
Hen.  7.  c.  4,  and  also  cap.  8.  And  again,  the  statute  referred  to  by  the  counsel 
for  the  plaintiff  in  error,  as  set  out  in  Plowden's  Reports,  226,  wherein  Henry 
lY.,  Henry  Y.,  and  Henry  YI.  are  called  the  king's  noble  progenitors,  afibrda 
itself  a  proof  that  the  word  is  used  in  a  wider  sense,  for  those  kings  were  his 
predecessors,  but  not  his  progenitors.  Again,  the  word  must  either  comprise 
all  his  predecessors,  kings  of  England,  or  his  predecessors  who  were  of  the 
house  of  Lancaster  only ;  but  it  would  lead  to  an  unreasonable  result  if  the 
word  is  confined  to  the  latter  only;  for  in  that  case  all  the  grants  made  by 
tile  house  of  Lancaster  to  their  friends  would  be  annulled,  and  those  made  by 
the  house  of  York  to  the  enemies  of  the  house  of  Lancaster  *would  p^toQp 
be  confirmed.  And  when  the  object  of  the  statute  is  considered,  ■- 
which  was  that  of  bringing  money  into  the  king's  coffers  by  the  annulling  of 
all  former  improvident  grants  of  the  crown,  there  can  be  no  reason  to  doubt 
that  it  was  intended  to  comprise  within  it  the  grants  made  by  former  kings 
of  England,  whether  of  the  one  house  or  of  the  other. 

As  to  the  objection  secondly  above  urged,  that  the  statute  extends  to  mnts 
only  of  such  property  whereof  the  crown  was  seised  jnre  coronse,  no  such  dis- 
tinction appears  upon  the  face  of  the  statute  itself  The  king  (Edward  lY.) 
was  equally  seised  m  fee,  whether  the  advowson  belonged  to  him  jure  privato  or 
jure  coronas.  <^  Advowsons  of  churches''  are  within  the  express  words  of  the 
statute ;  independently  of  which  the  sale  of  the  next  presentation,  or  the  sale  of 
the  advowsons  themselves  made  them  the  possible  source  of  profit  to  the  crown. 
And  whether  the  advowson  in  question,  supposing  there  had  been  no  grant  by 
Edward  lY.,  would  have  devolved  upon  Henry  YII.,  as  parcel  of  the  posses- 
sions of  the  crown,  or  whether  he  would  have  taken  it  in  right  of  his  wife  by 
descent  to  her  and  his  marriage,  in  either  case  the  advowson  would  have  been 
valuable  to  him,  though  perhaps  to  a  different  extent  upon  the  two  suppositions. 
It  seems  therefore  to  become  unnecessary  to  determine  whether,  on  the  hots 
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itated  in  ^  bill  of  ezeeptions,  this  adTowaon  is  the  property  of  Bdward  lY.  in 
right  of  hia  orown  or  not  Bat  it  appears  to  follow  from  the  decision  of  the 
case  of  the  dachj  of  Lanoaster,  in  Plowden,  and  by  what  is  said  by  Holt,  C.  J. 
in  the  Banker's  case,  Skinnor's  Rep.  603,  that  whateyer  belonoed  to  Edward  IV, 
before  he  came  to  the  throne,  on  his  accession  to  the  crown  beloi^jed  to  him  jure 
coronas  in  his  politic  capacity,  and  not  in  his  private ;  and  as  such  it  would  des- 
cend to  Edward  Y.,  be  transferred  to  Richard  III.,  on  his  accession  to  the 
^071  ^^'^^^y  ^^^  ^^  ^^^^  manner  devolve  on  Henry  YII.  In  this  respect,  there- 
J  fore,  the  earldom  of  March,  and  all  the  lands  and  tenements  belonging 
to  it^  would  be  precisely  on  the  same  footing  as  the  duchy  of  Lancaster  woula 
have  been  but  for  the  charter  of  Henry  lY.  confirmed  by  parliament,  which, 
according  to  the  doctrine  laid  down  by  the  judges,  would  have  been  otherwise 
sBDezed  to  the  crown.     (Plowden's  Rep.  204.) 

As  to  the  third  objection,  that  the  statute  extends  only  to  the  case  of  grants 
to  priyate  persons,  and  does  not  include  those  to  corporations,  either  sole  or 
aggresate,  we  think  it  sufficient  to  observe,  that  the  words  are  large  enough  to 
extend  to  both ;  the  very  expression  ''  any  person  or  persons  by  whatever  name 
or  names  they  may  be  named"  pointing  as  well,  or  rather  more  expressly,  to 
a  body  politic,  which  is  known  only  by  name,  than  to  persons  in  their  indivi- 
daal  capacity ;  and  if  this  were  left  in  doubt,  the  exception,  annexed  to  the  act, 
ff  the  grant  to  the  Archbishop  of  Dublin,  and  to  the  corporation  of  the  bailiffs 
of  Dondalk,  shews  that  if  not  specially  excepted,  bodies  corporate,  both  sole 
and  aggregate,  were  understood  to  be  included  in  the  operation  of  the  act. 

The  only  remaining  objection  is  that  which  limits  the  operation  of  the  statute 
to  grants  under  the  great  seal,  of  England  or  Ireland.  Upon  this  head  of 
inquiry  the  plaintiffs  in  error  object  that  the  grant  in  question  does  not  appear 
to  have  been  made  under  the  great  seal,  either  of  the  one  or  the  other  kingdom. 
The  atg;iunent  appears  to  stand  thus :  that,  from  the  facts  stated  in  the  bill  of 
exceptions,  Edward  lY.  must  bo  taken  to  have  been  seised  of  his  property  as 
Earl  of  March ;  that  by  the  title  declared  in  the  inquisition,  23  Hen.  8,  it 
^pean  thai  the  March  property  was  always  kept  by  Edward  lY.  distinct  from 
«2081  P'^P^^'^J  ^^^^  j^^  coronsD ;  a  course  of  discent  being  in  that  inquisition 
^  *traoed  from  him  to  Henry  YIU.,  quite  inconsistent  with  that  of  crown 
land.  It  is  inferred  therefore,  a  priori,  that  Edward  lY.,  granting  in  the  right 
of  hia  earldom  of  March  would  grant  under  some  seal  belonging  to  him  as  such  ^ 
at  all  events,  neither  by  the  great  seal,  nor  by  act  of  parliament ;  that  nothing 
appears  on  the  face  of  the  grant  to  contradict  this  presumption,  the  letters  not 
being  stated  to  be  patent,  nor  any  seal  now  appearing,  nor  any  circumstances 
from  which  it  can  be  argued  that  the  mnt  was  originally  under  the  great  seal 
IB  either  country.  It  is  further  alleffed,  that  by  4  Hen.  7,  c.  14  (English  act) 
it  is  expressly  recited,  that  in  Edward  lY.'s  time,  all  grants  of  property,  parcel 
of  the  earldom  of  March,  were  made  nnder  a  special  seal|  called  ''seal  of  the 
Marches ,"  and  that  for  redress  of  mischiefs  ensuins  thereupon,  it  is  by  that 
statute  enacted,  that  for  the  future  all  such  grants  shall  be  made  under  the  great 
seaL  Now  lodging  at  and  examining  the  grant  in  question,  it  appears  upon  the 
(Mce  of  it  to  relate  to  a  subject-matter  which  the  lung  held  as  lord  of  Ireland, 
and  granted  as  such.  No  allusion  is  made  to  any  individual  or  particular  char- 
acter, bat  (he  kins  grants  with  the  assent,  substantially,  of  the  lord  lieutenant, 
who,  as  such,  woiud  have  nothing  to  do  but  with  the  property  of  the  king,  held 
jure  coronas.  Further,  the  grant  is  made  with  a  non  obstante  of  any  statute, 
act,  or  ordinance,  to  the  oontrary ;  a  ckuse  which  the  king  granting  merely 
as  Earl  of  March,  never  would  assume  to  have  power  to  add.  The  teste  also  is 
from  the  year  of  the  reign,  a  circumstance  which  would  rather  indicate  the 
grant  to  have  been  made  by  the  king,  jure  coronsd  than  the  contrary. 

This  inference,  arising  upon  the  face  of  the  grant  itself,  is  confirmed  by  the 
acknowledged  principle  of  law,  that,  upon  the  accession  of  Edward  lY.,  to  the 
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crown,  his  poBsessions  as  Earl  of  March  wovild  become  annexed,  ^n  T*oc\q 
point  of  government  and  administration,  at  least,  to  the  possession  of  *' 
the  Crown.  The  authority  of  the  judges  in  the  ease  of  the  duefay  of  Lan- 
caster (Plowden  213)  is  precisely  to  the  point.  Speaking  of  the  mode  of  pass- 
ing land  held  by  the  king  jure  coronae  by  letters  patent  only,  without  lirery  of 
ueisin,  they  add,  ^*  so  it  has  been  the  practice  with  regard  to  the  lands  which 
descended  to  the  king  from  the  Duke  of  York,  the  Earl  of  March,  and  others, 
of  the  king's  ancestors,  who  never  were  kings''  The  land,  therefore,  of  the 
earldom  wonld  probably  be  passable  by  such  form  of  grant  only  as  would  be 
used  by  the  king  in  conveying  property  held  jure  oorome.  This  is  a  well 
known  consequence  resulting,  not  from  the  title  of  the  property,  but  the  dig- 
nity of  the  holder,  in  whom  the  body  politic  absorbs  the  body  natund. 

Whether,  therefore,  the  property  of  the  Earl  of  March  were  annexed  to  the 
crown  at  the  date  of  the  grant  in  question  or  not,  seems  not  very  material ;  for 
being  at  all  events  in  the  hands  of  the  king  for  the  time  being,  the  legal  pre- 
sumption is,  that  it  would  for  that  time  be  granted,  as  if  it  were  held  juie 
ooronro.  The  argument  therefore,  deduced  from  the  title  and  course  of  deooent 
traced  by  the  inquisition  relating  to  the  manor  of  Rathweir  with  its  appurte- 
nances, fails  in  its  application,  even  if  we  could  attach  much  weight  upon  a 
question  of  &ct,  to  a  document  which  is  manifestly  inaccurate  upon  the  bare 
inspection  of  it,  omitting  as  it  does^  all  mention  of  the  two  sons  of  Edward 
IV.,  from  the  eldest  of  whom,  Edwaid  Y.,  and  not  from  the  fiither,  the  daugh- 
ters must  have  inherited.  But  the  difficulty  still  remains  as  to  the  recital  in 
the  English  statute  4  Hen.  7,  cap.  14.  If  this  had  been  an  inquiry  as  to  pro- 
perty in  England,  that  recital  would  undoubtly  have  presented  a  aifficnlty  almost 
insurmountable;  for  a  fact  is  stated  therein,  and  *k  mischief  resulting  r^eoia 
from  it,  for  redress  of  which  the  statute  is  made.  Whatever  legal  pre-  L  '^^^ 
sumptions  there  may  be  to  the  contrary,  the  recital  afibrds  stronger  evidence 
that  the  irre^Iar  practice  complained  of  in  the  statute  had  actually  taken  place. 
The  weight,  however,  of  this  evidence,  and  even  its  applicability  to  the  subject 
under  discussion,  is  answered  by  the  consideration,  that  we  are  now  dealing  with 
property  in  Ireland.  The  remedy  was  certainly  intended  only  to  apply,  and  at 
the  time  was  applicable  only  to  England  and  Wales :  for  Poyning's  law  had  not 
then  passed.  There  is  no  ground  for  presuming  that  the  English  legislature 
took  notice  of  any  matter  passing  in  Ireland }  and  the  seal  spoken  of  in  the 
statute — ''  the  sod  of  the  Marches" — seems  in  terms  rather  to  ^plj  to  the 
border  property  in  England  and  Wales,  than  to  patrimonial  domains  in  Ireland  ; 
and  there  is  de  facto  an  improbability,  that  grants  in  Ireland  should  have  passed 
under  a  seal  used  for,  and  permanently  kept  in  England  or  Wales. 

It  is  further  to  be  observed,  that  the  bill  of  exceptions  expressly  states  the 
documents  in  question  to  be  letters  patent  of  Edward  lY. — a  description  which 
prim&  facie  would  imply  that  it  was  under  the  great  seal ;  and  still  further,  that 
the  description  is  in  the  very  same  terms  with  that  given  of  the  letters  patent  of 
Edward  III.,  by  which  he  granted  the  manor  and  luivowson  to  John  Darcy  and 
Johanna,  his  wife,  in  tail  male,  which  letters  patent  mast  have  been  under  the 
great  seal,  as  the  property  was  then  vested  in  the  crown  jure  coronie,  under 
the  escheat  from  Roger  Mortimer,  Earl  of  March.  If,  therefore,  the  letters 
patent  are  under  the  mat  seal  in  one  case,  why  are  we  to  intend  otherwise  in 
the  second  instance  which  is  now  under  discussion?  Upon  examination,  there- 
i'ore,  of  this  question,  by  the  light  afforded  by  the  hill  of  exceptions,  and  by 
such  legal  presumptions  as  the  facts  therein  stated  a£ford,  we  think  this  grant  of 
^Ecinaid  lY.  did  fall  within  the  operation  of  the  statute  of  Henry  poii 
YIL,  and  that  it  was  avoided  by  that  statute.  I* 

Upon  the  question  next  proposed  to  us— whether,  by  the  effect  of  such  re- 
sumption of  the  grant,  the  advowson  became  re-appended  to  the  manor,  which 
still  remained  in  the  hands  of  the  Grown,  we  think  the  words  of  the  statute 
itself  give  the  answer  without  entering  into  the  discussion  of  the  various  autho- 
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ritiet  wUdi  ha^e  been  eited  in  the  aigoment  before  year  lordflbips.  Nodiing' 
bat  the  gnntof  SdwardlV.  had  dii^pended  the  avowaon  from  the  meaor. 
The  reeamptioB-aet  <<  annals,  makes  void,  and  of  none  eiect  in  the  law''  the 
gnat  itself.  This  is  not  the  case  of  a  parliamentary  reoonveyance,  bat  the  eanse 
^diaappendanoyoeascsfromtfaetimeof  paaaingUieactyaaif  ithad  never  been; 
and  with  it  all  effeet  of  the  grant  from  that  time  most  necessarily  also  cease.  It 
wu  urged  at  yonr  lordship^  bsr,  that  the  conseqnenoes  woold  be  monstroos  if 
the  grant  were  to  be  held  altogether  void ;  that  it  would  avoid  and  render  illegal 
tU  iBtennediaAe  acts  foanded  on  a  grant-legal  in  itself  when  made.  Bnt  we  are 
fiff  from  thinking  the  conseqaenoes  above  stated  woold  follow.  A  grant  which 
is  to  be  deemed  void  in  law  and  as  if  it  had  never  been,  from  a  certain  day,  may 
yet  be  regarded  as  having  had  existence  at  a  former  period  for  the  purpose  only 
of  pmveoting  parties,  who  have  dealt  with  the  property,  from  bang  treated  oa 
trespassen  or  wrongdoers,  and  protectkig  acts  done  at  an  intermediate  time. 

For  the  reasons,  therefore,  above  given  we  think  the  advowson  became  reap- 
peaded  to  the  manor  by  the  legal  operation  of  the  statnte  above  referred  to. 

Tour  lordships  lastly  refer  to  the  pleadings  upon  the  fifth  coant  of  a  qaara 
inpodit  btoo^t  by  C.  against  the  Bishop  of  M.,  and  to  the  issues  joined  im 
thoM  pleas;  and  after  premising  that  on  these  issoes,  a  fine  is  tendered  in  evi* 
*2121  ^^°^'  levied  by  B.,  whose  estate  0.  hath  ^whioh  fine  is  set  forth  in  the 
-'  pkadingB  to  which  we  are  referred,  your  ktdships  propose  the  three 
firikming  questions;  vis.— > 

Fiisty  Whether  such  fine  was  admissible  in  evidence  under  any  of  the  said 

fieoondlv,  Whether,  if  received,  it  ought  to  be  left  to  the  jury  to  say  whether 
it  barred  the  action  of  quare  impedit ;  uid. 

Thirdly,  Whetiier  the  fine  did  bar  the  action  of  quare  impedit. 

The  fine  in  question  is  stated  to  have  been  levied  in  Trini^  teim,  1  James  2, 
by  William,  seventh  Barl  of  Glanricarde  and  Hester  his  wife,  to  John  Brown, 
Oermld  Dillon,  and  Anthonv  Mulledy,  and  the  heirs  of  the  said  John  Brown,  of 
the  manors  of  Bathweir  and  Eillucan,  with  the  appurtenances,  and  divers  quan- 
tttiea  of  land  therein  specified,  and  also  of  the  advowson  and  right  of  patronage 
of  the  pariah  of  Killucan ;  and  in  answer  to  the  first  of  the  questions  proposed 
by  joor  lordships,  we  are  of  opbion  that  the  fine,  upon  the  state  oi  pleadings 
on  the  record,  was  not  admissible  in  evidence  under  any  of  the  issues  joinra 
therein.  There  are  only  these  issues  upon  which  there  can  be  any  ground 
whatever  to  contend  that  the  fine  was  admissible :— the  issue  taken  upon  the 
traverse  by  the  Kshop  in  his  twelfth  plea  Twhich  is  precisely  the  same  in  terms 
ss  the  issue  taken  by  the  clerk  in  his  eighth  plea),  and  the  issue  taken  upon  the 
traverse  by  the  clerk  in  his  fifth  and  seventh  pleas;  all  the  remabing  issues 
beine  raised  on  single  points  quite  unconnected  with,  and  altogether  unaffected 
by,  the  fine.  The  traverse  of  the  bishop  is  in  these  terms, — ^*  without  this, 
that  the  plaintiff  below  is  possessed  of  the  said  advowson  of  ^e  said  church  of 
Killucan,  otherwise  Bathweir,  in  manner  and  form  as  the  said  plaintiff  hath 
in  hi*  said  fifth  count  alleged."  That  this  traverse  would  have  been  held  bad 
*2131  ^^^"^  "pociai  demurrer,  there  *csn  be  no  doubt.  But  it  is  contended,  that, 
^  as  the  plaintiff  has,  instead  of  demurring,  taken  issue  upon  this  traverse, 
he  has  waived  any  objection  to  it,  and  must  be  contended  to  admit  under  it  all 
such  evidence  as  by  law  it  is  calculated  to  receive.  We  must  consider  the  point, 
therefore,  as  if  this  had  been  the  only  issue  upon  the  record ;  and  whether  it 
would  have  been  competent  in  that  case  to  the  defendants  to  give  in  evidence 
the  fine  by  William  the  seventh  Esrl,  and  Hester  his  wife,  is  the  question 
before  us. 

No  authority  can  be  found  in  the  books  which  will  throw  any  light  on  the 
question ;  for  no  instance  can  be  brought  forward  where  any  parties  in  a  quare 
impedit  have  proceeded  to  trial  on  sucn  an  issue.  If  the  precedents  riven  in 
Mallony  on  Quare  Impedit,  and  the  more  numerous  precedents  to  which  he  has 
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referred  from  the  best  books  of  entries,  are  consalted,  it  will  be  f<rand  that,  with 
soaroel^  an  exoeption,  all  of  them  contain  at  the  conclusion  of  the  count  the 
allegation  which  is  found  in  this,  viz.  ^'  whereby  the  phuntiff  became  possessed 
of  the  advowson/'  or  ^^  of  the  right  to  present;"  and  yet  in  no  single  instance 
is  there  any  traverse  of  that  allegation.  What  evidence,  therefore,  may  or  may 
not  be  admitted  nnder  the  traverse  most  depend  upon  principle  and  analogy  to 
other  cases,  and  cannot  be  governed  by  any  direct  authority.  The  first  inquiry 
is,  to  what  allegation  does  tne  traverse  relate  ?  The^  plaintiff  having  in  his  fifth 
count  distinctly  alleged  the  death  of  Mr.  Windham,  who  had  been  shewn  to  be 
joint  tenant  with  the  plaintiff  of  a  certain  term  of  years  in  this  advowson,  pro- 
ceeds to  allege  "  whereupon  and  whereby  the  plaintiff  became  and  still  is  pos- 
sessed of  the  said  advowson  as  of  an  advowson  in  gross  for  the  remainder  of  the 
said  term  so  theretofore  muted."  This  is  the  afiegation,  and  the  only  allega- 
tion, in  the  count,  to  which  the  traverse  can  possibly  apply.  And  as  the  pitoi  4 
traverse  is  "'taken  upon  the  precise  terms  of  this  aUegation,  one  ground  ^ 
upon  which  the  fine  may  be  held  to  be  inadmissible  is,  that  the  traverse  is  con- 
fined to  the  possession  of  the  plaintiff  by  reason  of  the  term  for  years,  and  of 
his  surviving  his  co-joint  tenant  in  the  term ;  such  being  the  fair  and  natural 
import  of  the  allegation  made  by  the  plaintiff.  It  is  unnecessary  to  say  that  if 
such  be  the  proper  construction  of  the  traverse,  the  fine  is  altogether  inadmissi- 
ble. But  admitting,  for  the  purpose  of  the  argument,  that  the  averment  in  the 
declaration  takes  a  wider  range,  and  that  it  amounts  to  an  allegation  that,  by 
reason  of  all  the  various  steps  in  the  title  of  the  plaintiff,  which  are  set  out  in 
the  fifth  count  of  the  declaration,  the  plaintiff  is  possessed  of  the  right  to  the 
advowson,  and  admitting  the  traverse  to  be  equally  extensive,  and  ifi  put  all 
those  steps  of  the  title  in  issue,  still  we  think,  by  analogy  to  the  rules  of  plead- 
ing, the  utmost  effect  that  can  be  given  to  such  a  traverse  is,  that  it  is  a  simple 
denial  of  the  different  allegations  of  the  descent  and  of  the  other  steps  of  the 
title,  so  as  thereby  to  put  the  plaintiff  to  the  proof  of  his  whole  declaration ; 
but  that  the  traverse  will  not  admit  of  new  and  affirmative  evidence  on  the  part 
of  the  defendant,  taking  the  title  out  of  the  plaintiff,  and  vesting  it  in  another 
person. 

The  general  principle  of  pleading  is,  that  the  defendant  must  either  deny, 
or  he  must  confess  and  avoid  the  charge  in  the  declaration :  the  same  plea  can- 
not do  both.  But  supposing  this  traverse  to  have  the  effect  of  a  general  denial 
of  each  link  in  the  chain  of  the  title,  if  besides  compelling  the  plaintiff  to  prove 
them,  and  bringing  his  own  witnesses  to  contest  the  truth  of  their  existence,  he 
might  prove  affirmatively  a  title  in  another  person,  what  is  that  in  effect  but 
giving  to  this  anomalous  and  unheard  of  traverse  the  double  force  of  a  denial  of 
all  the  steps  of  the  title,  and  at  the  same  time  *a  confession  of  the  exist-  rMIS 
ence  of  the  title,  but  an  avoidance  of  its  effect?  In  the  present  case  ^ 
there  is  only  one  allegation  in  the  count  to  which  the  fine  could  by  possibility 
apply,  and  that  is  the  allegation  which,  after  stating  William  the  seventh  earl 
to  have  been  seised  in  fee  tail  of  the  advowson  in  gross,  by  virtue  of  letters 
patent  and  of  an  act  of  parliament,  and  that  he  continued  so  seised,  avers  that 
*'  upon  his  death  the  advowson  descended  upon  Richard  the  eighth  earl,  as  his 
son  and  heir  in  tail  male."  And  we  hold,  admitting  the  traverse  to  amount  to 
a  denial  of  the  steps  by  which  Earl  William's  title  in  fee  tail  is  deduced,  it  will 
not  allow  the  defendant  to  prove,  by  the  fine,  that  such  title  ceased  before  his 
death :  for  if  the  title  in  fee,  or  fee  tail,  is  once  admitted  or  proved,  in  any  per- 
son, it  must  be  intended  to  continue  in  that  person,  without  ajiy  allegation  that 
it  does,  until  the  contrary  is  shewn  (1  Lutw.  357;  Plowd.431);  and  the  cesser 
of  that  estate  by  conveyance  or  otherwise,  is  affirmative  matter  which  ought  to 
be  shewn  by  a  special  plea  on  the  other  side.  We,  therefore,  think  ourselves 
well  warranted  in  the  conclusion  that  the  fine  was  not  admissible  under  the 
issue  above  considered. 

With  respect  to  the  traverse  taken  by  the  clerk  in  his  seventh  plea,  it  is  in 
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these  temuy  <<tlial  it  doth  not  belong  to  the  plaintiff  to  present  a  fit  person  to 
the  eharch  in  manner  and  form/'  &o.  This  is  no  more  than  a  preoise  denial 
taken  bj  the  defendant  of  the  last  words  in  the  plaintiff's  deolaration;  vis., 
^'and  for  that  reason  it  now  belongs  to  the  said  plaintiff  to  present  a  fit  person 
to  the  said  last-mentioned  church/'  It  is  a  mere  inference  of  law^  resulting 
from  all  the  fiicts  stated  in  the  oonnt,  and  altosether  unlike  the  traverse  in  the 
case  of  the  Grocei^s  company  v.  The  Archbishop  of  Canterbury,  8  Wilson, 
*2161  ^^^'  which  included  a  matter  of  fact  material  to  *the  right.  But  taking 
-^  it  to  be  a  trayerse  of  all  the  steps  by  which  the  title  to  the  advowson  is 
deduced  to  the  plaintiff  from  Richard  the  fourth  earl,  who  is  averred  to  have 
been  first  seised  in  fee,  the  same  objection  applies  to  the  admissibility  of  the  fine 
in  evidence  under  this  traverse,  as  under  that  to  the  bishop's  twelfth  plea;  and 
the  same  observation  may  also  be  made  with  respect  to  the  issue  on  the  fifth 
plea  as  to  the  seisin  of  Michael  the  tenth  earl :  and  besides,  there  is  another 
reason  why,  under  the  traverses  in  the  fifth,  seventh,  and  eighth  of  the  clerk's 
pleas,  the  evidence  of  the  fine  should  not  be  admitted,  though  the  same  reason 
does  not  exist  as  to  the  traverse  in  the  twelfth  plea  of  the  bishop,  in  which  he 
daims  to  present  as  patron. 

It  is  clearly  established  that  neither  the  clerk,  nor  ordinary,  in  that  character, 
coold  counterplead  the  plaintiff's  title  at  common  law,  for  neither  of  them  had 
any  interest  in  the  patronage.  And  under  the  statute  25  Ed.  8,  st.  8,  c.  7,  the 
incumbent  (as  possessor  when  presented  and  instituted)  could  not  counterplead 
the  plaintiff's  title,  without  maintaining  his  own  title,  and  that  of  his  patron,  on 
which  his  own  depends.  This  is  distinctly  laid  down  by  Lord  Hobart  in  the 
case  of  Elvis  v.  liie  Archbishop  of  Canterbury,  Hob.  815;  for  the  statute  only 
allows  the  possessor  '^  to  have  his  answer,  and  shew  and  defend  his  right  upon 
the  matter."  The  plea,  therefore,  which  sets  out  the  title  of  the  patron,  ought, 
in  order  to  maintain  it,  to  traverse  the  plaintiff's  title  so  far  as  it  is  inconsistent 
with  that  of  his  own  patron,  and  so  far  only ;  and  in  that  sense,  .the  traverse  in 
the  5th,  7th,  and  8th  pleas  must  be  understood,  if  the  pleas  are  good  in^substanoe ; 
that  is,  it  must  be  taken  that  the  clerk  means  not  to  set  up  the  title  of  a 
stranger  to  both  the  litisant  parties,  which  trould  cut  down  the  title  both  of 
M^Ti  himself  and  of  '^'his  patron,  which  the  law  does  not  permit  him  to  do, 
J  but  to  affirm  that  the  title  to  the  advowson  was  in  the  bishops  of  Meath, 
or  some  one  under  whom  they  claim,  and  not  in  Earl  Michael  or  the  plaintiff, 
at  the  times  respectively  mentioned  in  the  5th  count,  and  referred  to  in  the  tra- 
verses contained  in  the  5th,  7th,  and  8th  pleas  of  the  clerk. 

In  this  mode  of  construing  the  traverses,  it  is  clear  that  the  fine  which  shewed 
the  title  to  be  in  third  persons,  was  not  admissible  in  evidence  under  any  of  the 
isBoes  joined  on  this  record. 

With  respect  to  the  second  question  lastly  above  proposed  to  us,  viz.  whether, 
if  the  fine  were  received  in  evidence,  it  ought  to  be  left  to  the  jury  to  say, 
whether  it  barred  the  action  of  quare  impedit,  we  all  think  that  the  legal  effect 
of  sach  fine  as  a  bar  to  action  of  quare  impedit,  is  a  matter  of  law  merely,  and 
not  in  any  way  a  matter  of  fact;  and  consequentlv  the  judge  who  tried  the 
eanse,  should  state  to  the  juiy  whether  in  point  of  law  the  fine  had  that  effect, 
or  what  other  effect,  on  the  rights  of  the  litigant  parties,  upon  the  general  and 
acknowledged  principle,  <'ad  q^uestionem  juris  non  respondent  juratores." 

In  answer  to  the  last  question  proposed  to  us,  we  all  agree  in  opinion,  that 
the  fine  did  not,  if  properly  received  in  evidence,  absolutely  of  itself,  bar  the 
action  of  quare  impedit.  It  could  not  do  so  on  the  ground  of  estoppel,  because 
the  parties  to  this  suit  did  not  both  claim  respectively  under  the  parties  to  the 
fine,  and  the  fine  is  an  estoppel  onhr  between  parties  and  privies :  and  though 
it  operates  as  a  conveyance  from  Earl  William  the  seventh  earl  to  Browne, 
Dillon,  and  Molledy,  for  a  valuable  consideration,  it  is  possible  that  this  was 
a  conveyance  by  way  of  mortgase,  which  has  beenjpaid  off,  or  that  these  parties 
migfat  have  reoonveyed  the  advowson  to  Earl  William,  or  some  subsequent 
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Bvl :  and  there  is  e^en  eome  endenoe  stated  in  the  bill  of  ezeeptioiHi  t»  raise 
*a  piesumption  that  it  was  bo;  for  in  1699,  Esrl  Biohard  eonyejed  to  no^o 
John  Morgan,  and  in  1744  John  Morgan  ro-oonyi^fed  the  advowson  to  <  *■ 
Barl  John  Smith :  and  there  is  no  eyidenoe  of  any  dealing  with  the  advowson 
or  presentation  by  the  oonnsees  of  the  fine,  or  an^  one  claiming  nnder  them. 

It  cannot  ther^re  be  said,  that  the  fine  akme,  if  it  had  been  admissible  was 
an  absolute  bar  to  the  actioni  which  is  the  last^nestion  proposed  by  your  Icnd- 
ships.  Judgment  was  afterwards  affirmed. 
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The  Judges/who  sat  in  Bsnc  diuiDg  this  term  were, 

TiNDALy  C.  J.  VaUGHAN,  J. 

OABlLEEy  J.  BoSANQUETy  J. 


♦219]  *DAY  V.  BONNIN.    Nov.  2. 

A  eaoae,  and  all  matters  in  dispnte  between  the  parties,  being  referred  to  arbitration,  the 
erbitrators,  "having  heard  the  proofs  and  aUegations  of  the  parties  touching  the  mat- 
ters in  difference  between  them,"  awarded,  "concerning  the  same,"  that  defendant 
Bhonld  pay  plaintiff  112.  5#.  in  fall  of  all  demands  in  the  cause : 

Held  snffieiently  final. 

Ths  plaintiff  issued  a  writ  in  debt  for  11/.  5s. 

On  toe  6th  of  Augost,  before  any  declaration  had  been  delivered,  the  cause, 
and  all  matters  in  cBspute  between  the  parties  were,  under  a  judge's  order, 
referred  to  arbitration. 

The  arbitrator^  by  his  award,  after  reciting  the  judge's  order  and  the  rule 
of  court  thereon,  and  averring  that  he  had  heard  the  allegations  and  proo&  and 
*answer8  of  the  parties,  "  touching  the  matters  in  difference  between  ptcooo 
them/'  made  his  award  '^concerning  the  same"  as  follows;  that  all  pro-  ^ 
oeedingB  in  the  cause  should  cease,  and  that  the  defendant  should,  on  the  12th 
of  September,  1836,  pay  the  plaintiff  11/.  5s.  ''in  full  of  all  demands  in  the 


EurbUme,  upon  an  affidavit  that  two  claims  were  urged  before  the  arbitrator, 
one  of  which  was  resisted  and  the  other  admitted,  moved  to  set  aside  this  award 
on  the  ground  that  it  was  not  final :  having  decided  upon  the  demand  in  the 
cause  oolj,  and  having  omitted  to  determine  the  other  matters  in  difference.  If 
another  action  were  brought  in  respect  of  those  matters  in  difference  the  defen- 
dant could  not  set  up  this  award  as  a  bar. 

In  Gyde  v.  Boucher,  6  Dowl.  Vt,  Cas.  125,  where  a  cause  and  all  matters  in 
difbrence  were  referred  to  an  arbitrator,  and  by  his  aws^  he  merely  directed  a 
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verdict  to  be  entered  in  &Toar  of  the  plaintiff  for  one  entire  snm,  the  award  was 
held  not  final  and  therefore  bad. 

TiNDAL,  C.  J.  It  appears  to  me,  looking  at  this  award,  safficientlj  certain 
that  the  arbitrator  has  ts^en  into  consideration  all  the  matters  submitted  to  him, 
and  has  awarded  on  all :  thongh  he  does  not  expressly  neaitiye  that  there  were 
other  matters  in  difference,  yet  we  cannot  read  the  awai^  without  seeing  that 
he  intends  to  do  so.  The  sabmission,  bearing  date  Angnst  6th,  is  of  the  cause 
and  all  matters  in  dispute  between  the  parties;  and  the  arbitrator  after  alle^ng 
that  in  pursuance  of  the  reference  he  has  heard  the  allegations,  proofs,  and 
answers  of  the  parties  touching  the  matters  in  difference  between  them,  awards 
concerning  "'the  same,  that  all  proceedings  shall  cease  on  payment  of  11/.  r^ooi 
5«.  in  full  of  all  demands  in  the  cause:  leaving  us  to  infer  that  there  ■- 
was  no  other  matter  in  difference. 

In  Oyde  v,  Boucher  it  appeared  by  affidavit  that  there  were  other  matters  and 
that  they  had  not  been  considered.  The  supposed  hardship  as  to  pleading  the 
award  does  not  exist :  for  the  defendant  must  aver  and  prove  that  the  matter  for 
which  he  is  sued  a  second  time  has  been  the  subject  of  an  award,  and  this  award 
would  be  a  bar  as  to  all  matters  up  to  the  6th  of  August. 

Gaseles,  J.  If  it  had  been  stated  on  affidavit  that  were  other  matters  on 
which  the  arbitrator  had  not  awarded,  there  might  have  been  ground  for  a  rule : 
but  the  arbitrator  by  alleging  that  he  has  heard  the  allegations  and  proo&  of 
the  parties  touching  the  matters  in  difference  between  them,  and  has  awarded 
'<  concerning  the  same,"  that  the  defendant  shall  pay  a  certain  sum,  sufficiently 
shews  that  no  other  question  was  brought  before  him. 

Vauqhan,  J.  concurred. 

BosANQUET,  J.  The  cause  and  all  matters  in  dispute  are  referred ;  and  when 
the  arbitrator  awards  <<  concerning  the  same,''  that  the  defendant  shall  pay  a 
certain  sum,  in  full  of  all  demands  in  the  cause,  he  shews  sufficiently  that  no 
other  question  was  before  him.  The  language  of  Lord  Tenterden  in  Pearoe  v. 
Pearce,  9  B.  ft  G.  488,  is  very  apposite.  «  There  was  in  this  case  a  submission 
of  an  action  at  law,  a  suit  in  equity,  and  of  all  matters  in  difference  between  the 
parties  or  either  of  them.  The  arbitrator  has  adjudicated  upon  the '^'action  r«222 
at  law,  by  ordering  the  defendants  to  pay  the  plaintiff  a  sum  of  money :  >• 
he  has  adjudicated  upon  the  suit  in  equity,  by  ordering  the  bill  to  be  dismissed, 
and  each  party  to  pay  his  own  costs.  It  does  not  appear  that  there  was  any 
matter  in  difference,  between  the  defendants  in  the  action  and  T.  Pearce,  not 
included  in  the  suit  of  equity.  The  question  whether  the  500/.  was  a  gift  or  a 
loan,  was  a  matter  included  in  the  suit  in  equity.  Then  if  there  were  no  matters 
in  difference  between  the  parties,  besides  those  included  in  the  action  at  law, 
and  the  suit  in  equity,  the  arbitrator,  by  his  award,  has  decided  upon  these 
matters.     The  award,  therefore,  is  good,  and  the  rule  must  be  discharged.'' 

Rule  refused. 


LORYMER  V.  VIZEU.    Nov.  8. 

A  declaration  on  a  charter-party,  with  a  count  on  an  account  stated,  assigned  several 
breaches,  as, 

1.  That  defendant  did  not  load  a  cargo; 

2.  Did  not  pay  20C/.  for  fonr  months  freight; 

3.  Did  not  pay  2002.  found  to  be  dae  on  an  account  stated :  to  the  damage  of  plaintiff 

of  3002. 
A  plea  as  to  4762.  I4«.  Id,  parcel  of  the  ntmt  in  the  declaiation  mentioned,  of  payment 
before  action  of  that  sum  in  satisfaction  and  discharge  of  all  damages,  as  to  that  sum, 
held  insufficient. 

In  this  action  of  assumpsit  on  a  charter-party,  with  a  count  on  an  account 
stated,  the  plaintiff  assigned  ks  breaches, 
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Fifsty  that  the  defendant  did  not,  as  he  had  agreed,  load  a  cargo  on  board 
the  plaintiff's  shin  at  St.  Michael ; 

Secondly,  that  he  did  not  pay  200/.  due  for  four  months'  freight  of  the  said 
ship;  and 

Thirdly,  that  he  did  not  pay  200/.  found  to  be  due  to  the  plaintiff  upon  an 
aeooant  stated :  to  the  damage  of  plaintiff  of  300/. 

^AAQi  ^b®  defendant  plowed,  as  to  the  sum  of  476/.  14«.  Id.y  '''parcel  of  the 
-'  seYeral  sums  of  money  in  the  declaration  mentioned,  actionem  non| 
becaaae  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  first 
iforeaaid,  he  paid  to  the  plaintiff  divers  moneys,  amounting  in  the  whole  to  the 
said  sum  of  476/.  Us.  Id.  in  full  satisfaction  and  discharge  of  all  the  damages 
by  the  plaintiff  sustained  on  occasion  of  the  nonperformance  of  the  said  promises 
as  to  the  sum  of  476/.  14s.  Id.  parcel  of  the  several  sums  of  money  in  the  decla- 
Tstkn  mentioned;  and  the  plaintiff. then  accepted  and  received  the  said  sum  of 
476/.  14<.  Id.  in  full  satisfaction  and  discharge  of  such  damages. 

Demnrrer :  For  that  it  did  not  sufficiently  appear  in  or  by  the  plea  in  respect 
of  what  counts  or  parts  of  the  deckration  the  same  was  pleaded,  or  whether  the 
sum  of  money  therein  alleged  to  have  been  paid  was  paid  in  satisfaction  and 
discharge  of  all  the  several  causes  of  action  in  the  declaration  mentioned,  or  of 
some  of  those  causes  only,  or,  if  some  only,  in  respect  of  which  of  those  causes  of 
action ;  by  reason  whereof  the  plaintiff  was  prevented  from  replying  to  the  plea 
with  any  certainty ;  also  that  the  plea  was  defective  in  not  sufficiently  shewing 
when  the  sum  of  money  therein  mentioned  was  paid ;  also  that  the  plea  was 
irrelevant,  and  an  insufficient  answer  to  any  of  the  causes  of  action  in  the  de- 
claration mentioned,  inasmuch  as  the  payment  therein  mentioned  was  alleged  to 
have  been  made  before  the  defendant  had  committed  any  breach  of  any  of  the 
promises  as  in  the  declaration  mentioned ;  the  words  "  the  day  and  year  first 
aforesaid,"  referring  to  the  time  of  the  making  of  the  charter-party  in  the  first 
count  mentioned;  wat  the  plea  was  pleaded  to  the  damages  only  and  not  in  bar 
of  any  part  of  the  action ;  and  that  it  was  in  other  respects  inform  al  and  insuf- 
fioienty&c. 
^2241       Joinder. 

-*  *Erk  in  support  of  the  demurrer.  No  sum  is  mentioned  in  the  declara- 
tion, SB  the  amount  of  the  pUintiff 's  loss  ensuing  from  the  omission  to  load  a  cargo : 
there  is  therefore  no  answer  to  that  part  of  the  declaration,  as  the  plea  goes  only 
to  the  several  sums  in  the  declaration  mentioned.  And  the  plea  ought  to  have 
stated  distributively  how  much  was  paid  in  respect  of  each  breach  assigned  in 
the  declaration. 

In  Mee  v.  Tomlinson,  6  Nev.  k  Man.  624,  where  the  plaintiff  having  declared, 
first,  for  work  and  labour ;  secondly,  for  money  paid ;  and  thirdly,  on  an  account 
stated ;  a  plea,  alleging  that  20/.  parcel  of  the  sum  mentioned  in  the  third 
count,  and  20/.  parcel  of  the  several  sums  demanded  in  the  first  and  second 
counts,  were  one  and  the  same  debt  of  20/.,  and  not  distinct  debts  of  20/.,  was 
held  hid  on  special  demurrer,  for  not  showing  how  much  of  the  20/.  admitted  to 
be  due  on  the  first  two  counts,  was  admitted  to  be  due  on  each  of  those  two 
counts  separately. 

It  is  true  that  in  Marshall  v.  Whiteside,  8  Meeson  &  Welsby,  189,  it  was 
held,  consistently  with  Jourdain  v.  Johnson,  2  Cr.  M.  &  R.  564,  that  where 
there  are  several  counts  for  several  causes  of  action,  or  several  breaches  are  as- 
signed in  covenant,  the  defendant  may  plead  payment  into  court  of  one  entire 
sum  in  sfttisfaction  of  all  the  counte  or  breaches. 

But  in  those  cases  the  money  was  paid  into  court  after  action,  here  it  is 
alleged  to  have  been  paid  in  satisfaction  before.  Upon  the  payment  into  court 
there  may  be  means  of  removing  the  uncertainty,  which  cannot  be  resorted  to 
OD  a  payment  before  action. 

Upon  an  intinwtion  from  the  court, 

Whaiei^y  who  was  to  have  argued  in  support  of  the  plea,  consented  to  amend. 


112      Raksok  v.  Dcnbas.  ^  M.  T.  1836. 

*JOHNSON  and  Another  v.  WINDLB  and  Another.    Mv.  8. 

A  promissory  note  delivered  by  defendant  to  plaintiff,  payable  to  plaintiff's  order,  was 
stolen  from  plaintiff  by  his  clerk,  who,  after  forging  plaintiff's  indorsement,  obtained 
payment  of  the  defendant's  banker:  the  banker  handed  the  note  to  the  defendant: 

Held,  that  plaintiff  was  entitled  to  recover  the  amount  at  the  hands  of  defendant  in  an 
action  of  trover,  notwithstanding  six  weeks  had  elapsed  befiyre  pUdntiff  discovered  and 
gave  defendant  notice  of  the  loss  of  the  note. 

This  was  an  action  of  trorer  to  recoyer  the  Talue  of  the  promiasorj  note,  set 
oat  as  follows : — 

MOfard  Wharf,  London,  30ih  March,  1835. 

'^  Sixty  days  after  date,  we  promise  to  pay  C.  Johnaon  and  Sons,  or  order,  80/.^ 
Talae  received  in  coak,  ex  ship  Two  Brothers,  at  Messrs.  Groding  and  Sharpe. 

"W.  andC.Windle." 

The  deckration  was  in  the  nsoal  form,  and  alleged  that  the  plaintiffs  were 
lawfully  possessed  of  the  note  as  of  their  own  property. 

The  defendants  pleaded,  first  not  giulty ;  secondly,  that  the  plaintiffs  were  not 
lawfully  possessed  as  of  their  own  property  of  the  said  promissory  note  in  man- 
ner and  form  as  the  declaration  alleged. 

Upon  those  pleas  issoes  were  joined. 

By  order  of  a  Judge,  and  consent  of  the  parties,  the  following  fi^ts  were 
stated  in  a  special  case  for  the  opinion  of  the  court. 

The  defendants  were  Uie  mAkers  of  the  promissory  note  aboTC  set  forth,  and 
the  plaintifb  were  the  payees  therein  mentioned. 

The  note  in  question  was  made  and  drawn  by  the  defendants  on  the  day  of 
its  date,  and  delivered  by  them  to  the  plaintiffs  in  the  usual  course  of  businees, 
in  part  payment  for  part  of  a  cargo  of  coals  ex  ship  the  Two  Brothers. 

The  note  was  afterwards  stolen  from  the  plaintifb;  and  at  the  time  it  was  so 
stolen  there  was  no  indorsement  upon  it. 

'^'On  the  day  when  it  became  due,  Messrs  Wilkins  were  holders  of  the  ^1^26 
said  note  for  value,  and  the  same  was  presented  by  a  clerk  of  Messrs.  ^^ 
Glynn  &  Co.,  bankers  in  London  on  account  of  the  said  Messrs.  Wilkins  to 
Messrs.  (Gosling  and  Sharpe,  for  payment,  who,  as  the  defendants'  bonkers,  paid 
the  note  and  debited  the  defendants'  account  with  the  sum  paid.  The  note  was 
afterwards  handed  over  to  the  defendants,  in  whose  possession  it  still  repaained. 

Upon  the  delivery  of  the  note  to  the  defendants  by  Messrs.  Gosling  and 
Sharpe,  and  whilst  it  remained  in  the  defendants'  possession,  and  before  the 
commencement  of  this  suit,  the  plainti&  demanded  the  note  of  the  defendants, 
but  they  refused  to  give  it  up.     Afterwards  the  present  action  was  commenced. 

The  promissory  note  was  never  indorsed  by  the  plaintiff,  or  by  their  autho- 
rity, nor  was  any  person  ever  authorised  by  them  to  receive  the  amount 
thereof.  At  the  time  when  the  note  was  handed  over  to  the  defendants,  the 
following  indorsements  appeared  upon  the  back  of  it. 

^*  By  C.  Johnson  and  Sons  to  Mr.  John  Atkin, 

<<John  Atkin, 
"George  Wright." 

All  the  indorsements  on  the  notes  were  forgeries  in  the  handwritinff  of  one 
George  Wryghte,  who,  at  the  time  the  note  was  made  and  ddivered  to  the  plain- 
tiffs, and  for  some  time  afterwards,  was  a  clerk  in  their  employ.  The  note  was 
stolen  from  the  plaintiffi  by  the  saidG.  Wryghte,  whilst  he  was  in  their  service. 

The  defendants  had  no  notice  that  the  indorsement  of  "  C.  Johnson  and 
Sons,"  was  a  forgery  at  the  time  their  bankers  Messrs.  Goiiling  and  Sharpe  paid 
the  note,  nor  till  six  weeks  afterwards,  when  notice  was  given  to  the  defendants 
of  that  fact  upon  the  plaintiff's  first  discovering  that  the  note  had  been  stolen. 

*If  the  court  upon  tne  circumstances  above  stated,  should  be  of  opinion  ^  «227 
that  the  plaintifb  were  entitled  to  the  property,  and  to  the  possession  of  >- 
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the  note  when  tbe  same  was  demanded  as  aforesaid,  and  that  there  was  sufficient 
eyidenoe  of  a  oonversion  bj  the  defendants,  the  pleas  were  to  be  withdrawn,  and 
judgment  was  to  be  entered  for  the  plainti£&,  by  confession,  damages  30^.  and 
interest,  together,  with  their  costs  and  charges  of  this  suit.     But 

If  the  court  should  be  of  opinion  that  the  plaintifis  were  not  so  entitled,  or 
that  there  was  not  sufficient  evidence  of  a  conversion,  then  judgment  of  nolle 
prosequi  was  to  be  entered. 

ChanneU  for  the  plaintifis.  The  property  in  this  bill  which  was  vested  in 
the  phuntiffis  has  never  been  divested,  and  the  refusal  to  deliver  up  the  bill  after 
demand  constitutes  a  conversion,  for  which  the  defendants  are  liable  in  trover. 
Nor  can  the  defendants  justify  their  refusal  to  deliver  the  bill  on  the  ground  of 
any  alleged  neffligence  on  the  part  of  the  plaintiffs.  With  one  exception,  all 
the  cases  in  which  such  negligence  of  the  owner  has  been  holden  to  constitute  a 
defence  to  the  holder  of  chattels,  the  chattel  has  been  such  as  passed  by  delivery^ 
This  bill  could  not  pass  without  the  authority  of  an  indorsement;  and  under 
such  anthority  there  has  been  no  payment,  either  by  the  bankers  or  the  defend- 
ants. In  Smith  v,  Shepperd,  Ghitty  on  Bills  8th  ed.  429,  the  note,  when  lost, 
was  indorsed  in  blank.  But  Cheap  v.  Harley,  8  T.  B.  127,  cited  in  Allen  v. 
IHindas,  Meade  v.  Goring,  4  T.  R.  28,  and  foster  v.  Clements,  2  Camp.  17, 
shew,  that  if  a  banker  pays  without  ascertaining  the  indorsement  to  be  genuine, 
it  is  at  hiB  own  risk.  If  there  has  been  no  authorised  payment,  the  derondants 
^noQi  b^  ^0  '^'rieht  to  receive  the  bill  from  the  bankers,  and  having  done  so 
-*  are  as  much  liable  to  action  as  a  party  who  receives  the  goods  of  a  bank- 
rupt after  bankruptcy. 

Ba^^  for  the  d^endants.  The  defendants  paid  the  bill  to  a  holder  for 
value ;  and  if  that  was  not  a  valid  payment,  at  least  it  was  not  so  clearly  void 
as  to  entitle  the  plainti£i  to  throw  tne  loss  on  the  defendants.  The  Court  will 
distinguish  between  securities  for  money,  and  currency ;  as  in  Lang  v.  Smyth, 
7  Bingh.  284,  where  the  plaintiff's  Neapolitan  bonds  having  been  fraudulently 
paid  by  his  agent  to  defendant,  and  the  jury  having  expressly  found  that  the 
defendant  did  not  act  with  due  caution,  the  Court  refused  to  disturb  a  verdict 
for  the  plaintiff.  The  instrument  in  this  case  was  negotiable  by  indorsement; 
the  defendants  had  no  means  of  knowing  the  authenticity  of  the  indorsement ; 
and  the  plaintiffs  are  chargeable  with  gross  negligence  in  permitting  it  to  be 
stolen  by  their  own  clerk,  and  allowing  six  weeks  to  elapse  before  they  dis- 
covered their  loss ;  they  ought  not,  therefore,  to  be  allowed  to  cast  the  loss  on 
the  defendants,  at  all  events  not  till  they  have  prosecuted  the  thief.  In  Morri- 
son V.  Buchanan,  6  Car.  k  P.  18,  it  appearing  that  it  was  the  regular  and  usual 
course  of  business  in  commercial  transactions,  to  deliver  out  a  bill  of  exchange, 
left  for  acceptance,  to  any  person  who  mentioned  the  amount  and  described  any 
private  mark  or  number  upon  it ;  it  was  held  that  if  a  clerk  of  the  party  leaving 
it,  by  his  conduct  should  enable  a  stranger  to  discover  the  mark  or  number,  in 
consequence  of  which  the  bill  should  De  delivered  out,  the  owner  could  not 
maintain  trover  for  the  bill  against  the  party  who  so  delivered  it  out. 

TiiVDAL,  C.  J.    It  would  t)e  of  most  dangerous  consequence  if  we  were  to 
MO0 1  V^^  legality  to  a  forged  indorsement  *of  a  bill  of  exchange,  and  that 
^  would  M  the  effect  of  a  judgment  in  favour  of  these  defendants* 

The  general  rule  is,  that  no  title  can  be  obtained  throuffh  a  forgery.  Here 
the  indonement  upon  the  bill  has  been  forged,  and  the  onfy  ground  which  has 
been  urged  to  take  the  case  out  of  the  general  rule,  is,  that  there  has  been  such 
sproaa  negligence  in  the  plaintiffs  as  to  divest  them  of  any  remedy  against  the 
defendants.  But  for  aught  that  appears  on  this  case  they  mav  have  acted  with 
sufficient  caution  to  exclude  any  such  ground  of  defence.  If  such  negligence 
were  to  be  the  defence  relied  on,  it  should  have  been  stated  in  the  case. 

Qasslkx,  J.  In  the  case  relied  on  for  the  defendants,  it  was  expressly  found 
that  there  had  beengross  neglkence  on  the  part  of  the  plaintiff. 

Yauoean,  J.    The  plaintiff  have  fulfilled  all  the  requisites  to  enable  them 
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to  maintain  an  aotion  of  trover :  and  no  hci  ia  alated  from  which  negligenoe 
oan  be  inferred.  It  differs  therefore  entirely  from  the  case  in  which  negligence 
was  expressly  found. 

BosANQUKT,  J.  I  am  of  the  same  opinion.  This  instrument  on  the  face  of 
it,  WAS  marked  as  the  property  of  the  plaintiffs.  By  an  indorsement  which  is  a 
nullity,  it  has  found  its  way  into  the  hands  of  the  defendants  :  it  has  been  de- 
manded of  them  and  refused ;  and  that  affords  sufficient  ground  for  an  action  of 
trover.  Judgment  for  Plaintiflb. 


♦JOSEPH    PROLE  and  WILLIAM   STEILE,  Administrators  of  r^on 
W.  8.  ANDREWS,  deceased,  v.  WIGGINS.    Mv,  8.     L  ^^ 

To  debt  on  bond  the  defendant  pleaded  that  the  bond  was  g^ren  in  pnrsaance  of  a  cor- 
mpt  agreement  that  the  defendant  should  serre  the  obligee  as  an  apprentice  to  the 
bueiness  Of  snrgeoni  apothecary,  and  man-midwife,  for  two  years,  and  that  the  agree* 
ment  should  be  antedated  to  make  it  appear  he  had  senred  five  yearsi  in  order  that  by 

'  snch  corrupt  contrivance  he  might  be  admitted  to  his  examination  for  the  business  of 
an  apothecary  at  the  end  of  two  years  instead  of  fiye,  as  required  by  statute. 

A  verdict  having  been  found  for  the  defendant,  the  Court  refused  to  enter  judgment  for 
the  plaintiff  non  obstante  Teredicto,  which  was  moved  for  on  the  ground  that  it  ap- 
peared to  be  the  object  of  the  parties  to  enable  the  defendant  to  practise  as  a  surgeon 
also,  and  that  a  five  years'  apprenticeship  was  not  required  for  the  business  of  a  snr* 
geon ;  and  that  it  was  not  open  to  the  defendant  to  ol^ject  to  the  legality  of  his  own 
bond. 

To  debt  on  bond,  conditioned  to  pay  to  W.  S.  Andrews  the  sum  of  2007.  with 
interest,  the  defendant  pleaded. 

That  the  said  W.  S.  Andrews  hefore  .and  at  the  time  of  making  the  said 
writing  obligatory,  used,  exercised,  and  carried  on  the  art,  mystery,  and  pro- 
fession of  a  surgeon,  apothecary,  and  man-midwife,  and.  that  before  the  making 
of  the  said  supposed  writing  obligatory,  to  wit  on  the  10th  of  July  1828,  it  was 
unlawfully  and  corruptly  agreed  by  and  between  the  said  W.  S.  Andrews  and 
the  defendant,  that  the  said  W.  S.  Andrews  should  take  George  Henry  Wiggins, 
son  of  the  defendant,  as  his  apprentice,  to  learn  the  art,  mystery,  or  profession 
of  surzeon,  apothecary,  and  man-midwife,  for  the  term  and  space  of  two  years 
only ;  out  that  in  and  by  certain  articles  of  amement  of  apprenticeship,  to  be 
made  and  entered  into  by  and  between  the  said  W.  S.  Andrews  and  the  defend- 
ant and  his  son  G.  H.  Wiggins,  it  should  be  stated  and  be  made  to  appear,  that 
it  had  been  aereed  by  and  between  the  said  parties  thereto,  that  the  said  G.  H. 
Wiggins  had  been  and  was  articled  to  *the  said  W.  S.  Andrews  for  term  r»281 
of  five  years  as  his  apprentice ;  and  for  the  purpose  that  such  articles  of  ^ 
agreement  should  be  antedated ;  in  order  that  by  such  corrupt  contrivance  the 
said  parties  to  the  said  agreement  might  fraudulently  and  illegally  procure  the 
said  G.  H.  Wiggins  to  be  admitted  to  examination,  for  the  purpose  of  prac- 
tising as  an  apouecary  upon  serving  an  apprenticeship  for  two  years,  instead  of 
an  apprenticeship  of  five  years,  as  required  by  the  statute  in  such  case  made 
and  provided ;  and  it  was  also  then  agreed  between  the  parties  aforesaid,  that 
the  defendant  should  pay  to  W.  S.  Andrews  the  sum  of  200^.  at  the  end  of  two 
years  from  the  time  his  son  G.  S.  Wiggins  should  go  to  the  said  W.  S.  Andrews, 
together  with  interest  for  the  same  from  the  day  G.  H.  Wignns  should  actually 
go  into  the  service  of  W.  S.  Andrews ;  which  said  sum  of  200/.  and  interest 
shotdd  be  secured  bv  the  said  bond  or  obligation.  That,  in  pursuance  of  such 
corrupt  contract  and  unlawful  agreement  so  made  as  aforesaid,  the  said  G.  Hi 
Wiggins  afterwards,  to  wit,  on  the  15th  of  July  1828,  at,  &c.  entered  into  the 
aervice  of  the  said  W.  S.  Andrews  as  his  apprentice  as  aforesaid  and  for  the 
purpose  aforesaid,  and  continued  in  such  service  for  the  space  of  two  years  from 
the  day  and  year  last  i^oresaid.    That  in  pursnanoe,  and  in  consideration  of 
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sacb  nnlawM  and  oomipt  contract  and  agreement  so  made  as  afaresaid,  to  wit, 
on  the  23d  of  March  1829,  the  said  bond  or  writing  obligatory,  was  executed 
and  delivered  by  the  defendant  to  the  said  W.  S.  Andrews,  and  certain  articles 
of  agreement  were  then,  to  wit,  on,  &c.,  also  made  by  and  between  the  defend- 
ant of  the  first  part;  the  said  Q.  H.  Wiggins  of  the  second  part;  and  W.  S. 
Andrews  of  the  third  part ;  and  the  same  were  antedated  the  15th  of  July 
1825 ;  which  said  articles  of  agreement,  sealed  with  the  respective  seals  of  the 
*2321  ^^^*^^^^^  ^^^  ^*  ^*  Andrews  were  had,  taken,  and  kept  by  said 
-'  W.  S.  Andrews,  and  therefore  could  not  be  produced  by  the  defendant ; 
and  in  and  by  the  sud  articles  of  agreement,  it  was  falsely  and  fraudulently 
'recited,  that  it  had  been  agreed  between  the  several  parties  thereto,  that  the 
said  G.  H.  Wiggins  should  be  articled  to  the  said  W.  S.  Andrews  for  the  term 
of  five  years  as  an  apprentice ;  and  in  and  by  the  said  articles  of  agreement  it 
was  also,  amount  other  thinss,  f^sely,  unlawfally  and  corruptly  witnessed, 
that  the  said  WT  S.  Andrews  should  and  would  for  and  during  the  term  of  five 
jnrs,  teach  and  instruct,  or  cause  to  be  taught  and  instructed,  the  said  G.  H. 
Wig^ns  in  the  art,  mystery,  or  profession  of  a  surgeon,  apoUiecaiy,  and  man- 
midwife,  and  at  the  end  of  the  said  term,  do  all  such  acts  as  might  and  should 
be  needful  for  the  facilitating  G.  H.  Wiggins  being  duly  admitted  as  a  regular 
and  qualified  surgeon,  and  as  in  such  cases  was  usual :  and  further  in  and  by 
the  said  articles  of  agreement  it  was  made  to  appear  that  G.  H.  Wisgins  con- 
sented and  agreed  to  become  and  be,  and  did  thereby  bind  himself  du^ to  serve 
the  said  W.  S.  Andrews  as  his  apprentice  in  the  art,  mystery,  or  profession 
aforesaid  from  the  day  of  the  date  thereof,  for  the  said  term  of  five  years; 
whereas  in  truth  and  in  fact  the  said  articles  of  agreement  were  not  made  or 
executed  by  the  said  several  parties  thereto  on  the  15th  of  July  1825,  but  were 
really  and  actually  made  and  executed  by  them  respectively  with  such  object 
and  in  pursuance  of  such  corrupt  agreement  as  aforesaid  at  a  subsequent  time, 
to  wit,  on  the  23rd  of  March,  1829 ;  wherefore  the  said  supposed  writing  obli- 
gatory became  and  was  wholly  void  in  law ;  and  that,  the  defendant  was  ready 
to  verify,  &c. 

A  verdict  having  been  found  for  the  defendant  on  this  plea, 
*2331  .  *^^^^  moved  to  enter  judgment  for  the  plautifBs  non  obstante  vere* 
-"  dicto,  on  the  ground  that  though  a  five  years'  apprenticeship  was  neces- 
sary to  entitle  a  party  to  practice  as  an  apothecary  under  55  G.  3,  c.  194,  s. 
15,  yet  as  he  might  practise  in  the  capacity  of  a  surgeon  without  an  apprentice- 
ship, if  that  were  intended  to  be  the  principal  business,  and  the  other  only  as 
ancillary  to  it,  the  bond  might  be  good  to  secure  payment  for  instruction  in  the 
art  of  surgery:  at  all  events  it  was  not  open  to  a  part^  to  iJie  bond  to  take  the 
objection.  Li  Roberts  v.  Roberts,  2  B.  a  Aid.  367,  it  was  held  that  no  man 
can  be  allowed  to  allege  his  own  fraud  to  avoid  his  own  deed;  and,  that  there- 
fore, where  a  deed  of  conveyance  of  an  estate  from  one  brother'  to  another,  was 
executed  to  give  the  latter  a  colourable  qualification  to  Idll  game,  as  against  the 
parties  to  the  deed,  it  was  valid,  and  wa»  sufficient  to  support  an  ejectment  for 
the  premises.  In  Armstrong  v.  Lewis,  2  Or.  &  Mee.  274,  (but  see  contra,  4 
Mo.  ft  Scott,  1)  where  A.  and  B.  carried  on  the  business  of  a  pawnbroker,  in 
partnership,  under  a  deed,  the  business  was  conducted  solelv  oy  A.,  and  his 
name  alone  appeared  over  the  shop  door,  and  upon  the  printea  tickets  and  du- 
plicates used  by  persons  in  that  trade,  and  the  licenses  contained  the  name  of 
A.  only,  the  court  inclined  to  think,  that  although  the  parties  might  by  that 
contract  have  rendered  themselves  Uable  to  penalties  imposed  by  the  statute 
39  ft  40  G.  3,  e.  99,  yet  that  there  being  no  actual  agreement  for  an  infraction 
of  the  law,  the  contract  was  not  void. 

So  here,  there  being  no  agreement  for  any  infraction  of  the  law  as  to  the 
profession  of  a  suraecm,  the  court  would  not  set  aside  the  bond,  though  the 
parties  might  be  liable  to  a  penalty  in  respect  of  the  business  of  an  apothecary. 
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In  Hawes  v.  Leader,  Cro.  Jac.  270,  it  was  held,  upon  *tk  plea  of  the  sta-  r^^ 
tnte  of  13  Eliz.  to  a  deed,  that  the  defendant  was  not  snch  a  person  as  *- 
could  plead  that  plea;  and  this  reason  was  given, — that  the  statute  makes  the 
deed  void  aeainst  the  creditor,  but  not  kE  against  the  party  himself,  his  execu« 
tors  or  administrators,  for  as  against  them,  it  remains  a  good  deed  of  gift. 

In  Montifiore  v,  Montifiore,  1  W.  Bl.  368,  Lord  Mansfield  said,  that  no  man 
shall  set  np  his  own  iniauitj  as  a  defence,  any  more  than  as  a  cause  of  action. 
Smith  v.  Qarland,  2  Menv.  123,  is  to  the  same  effect. 

The  Court  having  requested  to  see  the  pleadings, 

TiNDALL,  C.  J.  now  said,  We  looked  at  the  pleadings  to  see  whether  th^ 
contained  any  allegation  that  the  object  of  the  parties  was  to  defeat  the  provi- 
sions of  the  statute  55  G.  3,  c.  194,  s.  15;  and  we  find  that  the  plea  states  that 
it  was  unlawfttllv  and  corruptly  agreed  between  Andrews  and  the  defendant  that 
Andrews  should  take  the  defendant's  son  as  his  apprentice  for  two  years,  to 
learn  the  art,  mystery,  or  profession  of  surgeon,  apothecary,  and  man-midwife 
for  two  years,  but  that  it  should  appear  in  the  articles  of  agreement  that  the 
defendant's  son  had  been  articled  for  five  years,  in  order  that  by  such  corrupt 
contrivance  the  parties  might  fradulently  and  illegally  procure  the  defendant's 
son  to  be  admitted  to  examination  for  the  purpose  of  practising  as  an  apothecary 
upon  serving  an  apprenticeship  for  two  years  instead  of  five,  as  required  by  the 
statute.  It  is  true  the  agreement  adds  that  their  object  was  also  to  facilitate 
the  practice  of  the  apprentice  in  the  capacity  of  a  surgeon;  but  there  is  a  dis- 
tinct allegation  in  the  plea,  that  their  object  was  to  defeat  the  object  of  the 
statute  as  to  the  apprenticeship  required  for  an  apothecary;  and  the  jury  having 
found  the  plea  to  be  true,  there  is  no  ground  for  entering*  judgment  ri^ao^ 
non  obstante  veredicto.  In  Doe  v,  Roberts  the  defence  set  up  was  in-  *- 
consistent  with  the  deed;  but  the  facts  pleaded  here  are  all  consistent  with  the' 
deed;  and  in  Collins  v.  Blantern,  2  Wils.  841,  it  was  held  that  a  bond  given  by 
way  of  indemnity  to  one  who  had  given  his  note  for  350Z.  to  a  prosecutor  on  an 
inaictment  for  perjury,  to  induce  him  to  withhold  his  evidence,  was  void  ab 
initio,  and  that  the  facts  might  be  specially  pleaded.  Rule  refused. 

Storks  afterwards  moved  that  the  plaintiff  might  be  exempted  from  the  pay- 
ment of  costs,  on  the  ground  that,  as  administrator,  he  was  bound  to  sue. 

SsB  PER  Curiam.  If  you  had  any  affidavit  that  the  plaintiff  did  not  know 
of  the  fraud,  perhaps  we  might  have  granted  a  rule  nisi ;  but  when  the  plea 
disclosed  the  whole  transaction,  the  plaintiff  might  have  abandoned  his  suit. 

Rule  refused. 


TAYLOR  V.  BLACKLOW.    Ifov  8. 

Defendant,  an  attomej,  being  employed  to  raise  money  on  mortgage  for  .plaintiff;  dis- 
closed to  the  proposed  lender  certain  defects  in  plaintiiT's  title,  per  quod  plaintiff  was 
subjected  to  divers  actions  at  the  suit  of  the  proposed  lender,  was  delayed  in  obtaining 
the  monejr  he  wanted,  and  compelled  to  give  a  higher  rate  of  interest :  Held,  that  this 
was  a  breach  of  duty  for  which  an  action  lay  against  defendant,  notwithstanding  he 
had  been  the  attorney  of  the  proposed  lender  before  his  retainer  by  the  plaintiff. 

The  declaration  stated,  A&i  before  and  at  the  several  times  hereinafter  men- 
tioned  the  defendant  was  an  attorney,  to  wit,  an  attorney  of  the  Court  of  Com- 
mon ^Pleas  at  Westminster;  aftd  die  plaintiff  then  claimed  to  be  law-  r^oM 
fully  entitled  to  and  interested  in  a  certain  estate,  to  wit,  in  certain  mes-  ■- 
suages,  buildings,  lands,  tenements,  and  premises  with  the  appurtenances  in  the 
county  of  Kent;  and  before  and  at  the  time  of  the  committing  of  the  grievance 

Sthe  defendant  as  hereinaiter  mentioned  was  desirous  to  borrow  and  obtain  an 
iranoe  of  money,  to  wit,  the  sum  of  4000/.,  by  way  of  mortgage  of  and  secu- 
rity upon  the  said  estate  and  premises ;  whereof  the  defendant,  before  and  at 
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the  time  of  the  oommitting  of  the  grievance  bj  him  committed  as  hereinafter 
stated^  had  notice :  and  thereupon,  heretofore,  to  wit,  on  the  2d  of  March  1833, 
the  defendant,  so  being  such  attorney  as  aforesaid,  represented  to  the  plaintiff 
that  he  had  a  client  who  woald  advance  the  said  sum  of  4000Z.  on  sufficient 
security  and  at  a  moderate  rate  of  interest,  to  wit,  at  the  rate  of  4  per  cent. 
per  apnum  for  interest  on  the  same ;  and  the  plaintiff,  at  the  request  of  the 
defendant,  retained  and  employed  the  defendant  as  such  attorney,  to  use  due 
endeavours  to  obtain  and  procure  the  said  sum  of  4000^.  on  such  mortgage  for 
the  plaintiff,  for  reasonable  reward  to  the  defendant  in  that  behalf;  and  the 
plaintiff  at  the  request  of  the  defendant  then  delivered  to  the  defendant  as  such 
attorney,  and  in  pursuance  of  the  said  retainer,  divers,  to  wit,  six  abstracts  of 
and  relating  to  the  title  of  the  plaintiff,  of  in  and  to  the  said  estate  and  premi- 
ses, and  certain  other  documents  also  relating  to  the  same,  to  wit,  a  statement 
of  the  number  of  acres  of  which  the  said  estate  consisted,  and  the  names  of 
the  tenants  and  occupiers  of  the  same ;  and  thereupon  and  by  means  of  the 
premises  the  defendant  afterwards,  and  before  the  committing  of  the  grievance 
Dy  the  defendant  as  hereinafter  mentioned,  to  wit,  on  &c.,  as  such  attorney  of 
and  for  the  plaintiff  as  aforesaid,  discovered  and  ascertained  that  there  was  a 
^M^i  certain  defect  in  and  objection  to  the  legal  right  and  ^title  of  the  plain- 

-^  tiff  to  the  said  estate  and  premises,  to  wit,  that  in  two  of  the  title  deeds 
oi  and  relating  to  the  said  estate  and  premises  a  part  of  the  said  estate  and 
premises,  to  wit,  sixty  acres  thereof,  and  certain  messuaces,  buildings,  and  im- 
povements  thereon,  had  not  been  sufficiently  conveyed  to  or  for  the  use  or 
benefit  of  the  plaintiff;  and  that  by  reason  and  on  account  thereof  a  certain 
other  person,  to  wit,  John  Henry  Taylor  the  brother  of  the  plaintiff  then  had 
in  point  of  law  a  legal  right  to  such  part  of  the  said  estate  and  premises,  and 
to  recover  the  possession  of  the  same,  although  in  justice  and  equity  the  bene- 
ficial interest  in  the  whole  of  the  said  estate  and  premises  then  belonged  to  the  ^ 
plaintiff;  and  by  reason  of  the  premises,  and  under  and  by  virtue  of  the  said  ^ 
retainer  and  employment,  it  then  became  and  was  the  duty  of  the  defendant 
not  voluntarily  or  unnecessarily  to  divulge  and  communicate  the  said  defect  in 
and  objection  to  the  legal  right  and  title  of  the  plaintiff  to  the  said  estate  and 
premises  to  the  said  J.  H.  Taylor  or  to  any  other  person,  and  not  to  instigate 
or  cause  to  procure  to  be  commenced  or  prosecuted  any  action  or  proceeding  for 
the  recovery  of  the  said  estate  and  premises,  or  any  part  thereof,  from  the 
plaintiff,  for  or  by  reason  or  on  account  of  such  discovery  of  the  defendant  by 
the  means  aforesaid :  nevertheless  the  defendant  so  being  such  attorney  as  afore- 
said, but  not  re^rding  his  duty  as  such  attorney,  nor  his  duty  in  the  premises 
under  and  by  virtue  of  his  said  retainer  and  employment,  but  contriving,  and 
erafitily  and  subtilly  intending  to  injure  and  annoy  the  plaintiff,  and  to  cause 
and  procure  a  great  part  of  the  said  estate  and  premises,  to  wit,  the  said  sixty 
acres  thereof,  and  the  said  messuages,  buildings,  and  improvements  thereon  to 
be  recovered  froia  him  by  unjust,  vexatious,  and  improper  proceedings,  hereto- 
fore, to  wit,  on  &c.,  dishonourably,  wron^ully,  and  unjustly,  and  for  the  sake 
^^Agi   of  fees  and  ^unjust  reward  in  that  behalf,  in  violation  of  his  duty  as 

-I  such  attorney,  and  contrary  to  his  said  duty  in  the  premises,  and  in  vio- 
lation of  good  faith,  voluntarily  and  unnecessarily  divulged  and  communicated 
the  said  defect  in  and  objection  to  the  legal  right  and  title  of  the  plaintiff  to 
the  said  estate  and  premises  to  the  said  J.  H.  Taylor,  and  then  wrongfully,  ma- 
lieioosly,  dishonourably,  and  oppressively  contriving  and  intending  as  aforesaid, 
inati^ted  and  caused  and  procured  divers,  to  wit,  four  actions  of  ejectment 
respectively  on  the  demise  of  the  said  J.  H.  Taylor  to  be  commenced  against 
divers,  to  wit,  twelve  tenants  of  the  now  plaintiff,  of  certain  parts  of  the  said 
estate  and  premises  of  the  now  plaintiff.  And  the  said  now  plaintiff  having  as 
landlord  duly  appeared  and  defended  the  said  actions  of  ejectment,  the  now 
defendant  prosecuted  the  same ;  and  also  wrongfully,  maliciously,  unjustly,  and 
oppresaively  caused  and  procured  a  certun  other  action  by  and  in  the  name  of 
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ihe  said  J.  H.  Taylor  against  the  now  plaintiff  to  be  commenced  and  proeecn- 
ted  for  a  certain  pretended  cause  of  action,  to  wit,  the  cntting  down  and  con- 
verting certain  timber  before  then  growing  on  the  said  estate  and  premises  of 
the  now  plaintiff.  And  the  now  defendant,  farther  contriving  and  intending  as 
aforesaid,  also  then  wrongfully  and  maliciously,  unjustly,  and  oppressively  insti- 
gated and  caused  and  procured  to  be  commenced  and  prosecuted,  in  the  name  of 
the  said  J.  H.  Taylor,  against  the  now  plaintiff,  divers,  to  wit,  four  other  actions 
for  the  recovery  of  certain  sums  of  money  claimed  to  be  due  from  the  now 

Slaintiff ;  which,  but  for  such  instigation  and  causing  and  procuring  of  the  now 
efendant,  would  not  have  been  so  commenced  or  prosecuted.  And  the  now 
defendant,  further  contriving  as  aforesaid,  then  falsely  and  maliciously  insti- 
gated and  persuiUed,  and  caused  and  procured  the  said  J.  H.  Taylor  to  com- 
mence and  prosecute  against  the  now  plaintiff  a  certain  untenable  suit  rMon 
in  the  Exchequer  for  setting  aside  the  conveyance  to  the  now  plaintiff  l 
of  his  said  estate  of  and  in  the  said  premises,  and  which  was  afterwards,  to  wit, 
on  the  9th  of  July  1834,  according  to  equity  and  justice,  dismissed  with  costSy 
to  be  paid  by  the  said  J.  H.  Taylor.  Aud  the  now  plaintiff  in  order  to  obtain 
relief  in  the  premises,  was  heretofore,  in  Hilary  term,  in  the  fourth  year  of  our 
now  king,  forced  and  obliged  to  file,  and  did  file  and  prosecute  his  certain  bill 
of  complaint  against  the  said  J.  H.  Taylor  in  the  Court  of  Exchequer  for  relief 
in  the  premises,  and  in  order  to  obtain  an  injunction  against  the  prosecution  of 
the  said  actions  of  ejectment ;  and  was  also  then  forced  and  obliged  to  apply  to 
the  said  Court  of  Exchequer  for  relief  against  the  said  now  defendant.  By 
means  of  which  said  breacn  of  duty,  and  of  the  said  false,  deceptive,  fraudu* 
lent,  and  malicious  conduct  of  the  now  defendant  in  the  premises,  the  now 
plaintiff  was  forced  and  obliged  to  incur  and  did  incur  great  trouble  of  mind 
and  body,  and  great  expense  of  his  moneys,  to  wit,  to  the  amount  of  2000?.,  in 
,  defending  and  resisting  the  said  unjust  and  vexatious  proceedings,  and  in 
obtaining  and  enforcing,  and  in  endeavouring  to  obtain  and  enforce,  by  due  and 
lawful  ways  and  means,  relief  against  the  same,  and  other  unlawful,  oppressive^ 
and  unjust  proceedings  of  the  now  defendant  in  the  premises.  And  by  means 
and  in  consequence  of  the  said  J.  H.  Taylor  having  become  and  being  insolvent 
and  unable  to  pay  the  costs  of  the  said  vexatious  proceedings,  so  instigated  and 
caused  and  procured  by  the  now  defendant  to  be  instituted  and  prosecuted  in 
his  name  as  aforesaid,  the  now  plaintiff  was  unable  to  recover  or  obtain  payment 
or  satisfaction  of  or  from  the  said  J.  H.  Taylor  of  the  said  costs,  and  he  was 
wholly  unable  to  pay  or  satisfy  the  same ;  and  the  now  plaintiff  was  by  means 
of  the  said  malicious,  unjust,  vexatious,  and  improper  conduct  of  *the  r«o4Q 
now  defendant  greatly  harassed,  oppressed,  vexed,  and  impoverished,  >- 
and  otherwise  greatly  inj.ured :  and  also  by  means  of  the  premises  the  now 
plaintiff  was  hindered  and  prevented  from  raising  and  procuring  the  said  money 
or  other  money  on  mortgage  of  the  said  estate  and  premises  for  a  long  time,  to 
wit,  from  thence  until  the  20th  of  January  1836,  and  was  then  by  reason  of 
the  premises  forced  and  obliged  to  raise  and  procure  on  mortgage  and  security 
of  the  said  estate  and  premises  a  much  larger  sum  of  money  than  the  said  sum 
of  4000?.,  to  wit,  the  sum  of  6000?.,  and  at  a  greater  rate  of  interest  than  at 
and  after  such  rate  of  4  per  cent,  per  annum,  to  wit,  after  the  rate  41. 10s.  per 
cent,  per  annum  for  each  and  every  100?.  thereof:  to  the  damage  of  the  now 
pkintiff  of  2000?. 

Plea.  That  before  and  at  the  time  when  the  defendant  represented  to  the 
plaintiff  that  the  defendant  had  a  client  who  would  advance  the  said  sum  of  4000?. 
on  sufficient  security  and  at  interest,  and  before  and  at  the  time  when  the  plain- 
tiff delivered  to  the  defendant  the  said  abstracts  and  other  documents  relating 
to  the  said  estate  and  premises,  and  before  and  at  the  time  when  the  defendant 
discovered  and  ascertained  that  there  was  a  certain  defect  in  and  objection  to 
the  legal  right  and  title  of  the  plaintiff  to  the  said  estate  and  premises,  and  before 
and  at  the  time  when  the  defendant  divulged  and  communicated  the  said  defect 
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in  and  objection  to  the  legal  right  and  title  of  the  plaintiff  to  the  said  estate  and 
premisefl  to  J.  H.  Taylor,  the  defendant  was  the  attorney  and  solicitor  of  and 
for  the  said  J.  H.  Taylor,  and  had  been  and  was  retained  and  employed  by  himf 
as  such  attorney  and  solicitor  generally  and  in  relation  to  his  affairs ;  whereor 
the  plaintiff  had  notice ;  and  thereupon  it  became  and  was  the  duty  of  the  defen- 
MA\i  dant,  as  snch  attorney  and  solicitor  of  and  for  the  said  J.  H.  Taylor,  *to 

J  diTulge  and  oommnnicate  the  said  defect  in  and  objection  to  the  le^l 
right  and  title  of  the  plaintiff  to  the  said  estate,  and  premises  to  the  said  J.  H. 
Taylor,  and  he  did  on  that  accoant,  and  without  malice  or  any  violation  of  good 
futh  at  the  said  time,  when,  &c.,  divulge  and  communicate  the  said  defect  in 
and  objeotion  to  the  legal  right  and  title  of  the  plaintiff  to  the  said  estate  and 
premises  to  the  said  J.  H.  Taylorj  with  a  view  and  in  order  that  he  might  claim 
and  recover  the  said  estate  and  premises  from  the  plaintiff,  if  lawfully  entitled 
thereto,  as  he  then  appeared  and  Was  believed  by  the  defendant  to  be ;  and  that 
thereupon  the  said  J.  H.  Taylor  did  then  retain  and  employ  the  defendant  as 
snch  attorney,  to  take  due  and  proper  proceedings  to  try  and  investigate  the 
said  right  and  claim  of  the  said  J.  H.  Taylor,  and  to  recover  the  said  estate  and 
premises  for  him,  and  to  bring  and  prosecute  the  said  actions  and  suits  in  the 
deelaration  mentioned  respectively :  whereupon  the  defendant  did  as  such  attorney 
and  nnder  the  said  retainer  and  without  malice  to  the  plaintiff,  advise  the  siud 
J.  H.  Taylor  to  brin?  and  prosecute,  and  the  defendant  as  such  attorney  under 
the  said  retainer,  did  bring  and  prosecute  the  said  several  actions  and  suits  in 
the  declaration  mentioned  m  that  behalf':  and  that,  the  defendant  was  ready  (o 
Terify. 

Demnrrer;  for  that  although  the  defendaut  in  and  by  his  plea  confessed  and 
admitted  that  he  was  retained  and  employed  by  the  plaintiff  to  act  for  him  as 
his  attorney  in  the  premises,  and  that  under  and  by  virtue  of  that  retainer  and 
employment  the  defendant  discovered  and  ascertained  the  said  defect  in  and  ob- 
lection  to  the  legal  right  and  title  of  the  plaintiff  to  the  said  estate  and  premises, 
bnt  that  in  justice  and  equity  the  beneficial  interest  in  the  whole  of  the  said 
MAO-}  ^tate  and  premises  then  belonged  to  the  ^plaintiff, —  and  although  the 

-*  defendant  had  in  and  by  his  said  plea  confessed  and  admitted  that  it  was 
his  dnty^  under  and  by  virtue  of  the  said  retainer  and  employment,  not  volun- 
tarily or  unnecessarily  to  divulge  or  communicate  the  same  defect  and  objection 
to  the  said  J.  H.  Taylor,  or  to  any  other  person,  nor  to  instigate  or  cause  or 
procure  any  action  or  proceeding  for  the  recovery  of  the  said  estate  or  any  part 
thereof, — yet  the  defendant  had  attempted  to  defend  and  justify  his  said  illegal 
eondnct  upon  and  under  colour  of  a  wholly  untenable  ground  and  pretence;  and 
also,  for  that  although  the  said  plea  was  pleaded  in  bar  to  the  whole  declaration, 
yet  the  said  plea  did  not  state  or  shew  any  defence,  or  legal  or  sufficient  justi- 
fication in  excuse  of  or  for  the  said  statement  and  cause  of  action  against  the 
defendant,  for  or  in  respect  of  his  having  so  wrongfully,  maliciously,  and  dis- 
honourably instigated  and  caused  and  procured  the  said  actions  of  ejectment  to 
be  commenced  and  prosecuted,  and  the  said  other  action  to  be  commenced  and 
procecnted,  for  the  said  pretended  cause  of  action,  to  wit,  the  cutting  down  and 
converting  the  said  timber,  or  of  or  for  the  defendant  b^ving  so  wrongfully  and 
malicionsly,  unjustly,  and  oppressively,  instigated,  and  caused,  and  procuI^Bd,  to 
be  commenced  and  prosecuted,  in  the  name  of  the  said  J.  H.  Taylor,  a^inst 
the  pUuntiff  the  said  other  actions,  and  having  falsely  and  maliciously  instigated 
and  persuaded,  and  caused  and  procured  the  said  J.  H.  Taylor  to  commence  and 
prosecute  against  the  plaintiff  the  said  untenable  suit  in  the  Exchequer. 

Kell^  for  the  plaintiff.  This  action  lies  against  the  defendant,  for  he  has 
been  gnilty  of  a  breach  of  duty,  attended  with  pecuniary  loss  to  his  client.  It 
^431  ^^^  ^  much  his  duty  to  conduct  the  business  of  the  mort^ge"^  with 

■■  fidelity  as  to  conduct  an  action  with  skill.  In  Com.  Dig.  Action  on  the 
ease  for  deceit,  A  6,  it  is  laid  down  that  an  action  on  the  case  for  a  deceit,  lies, 
''if  a  man,  being  intrusted  in  his  profession,  deceive  him  who  intrusted  him; 


120  Taylor  i;.  Blaoklow.    M.  T.  1836.  [248 

or,  if  a  man  letained  of  ooanael  beoome  afterward  of  coanael  with  ihe  other 
party  in  the  same  cause,  or  discover  the  evideiice  or  secrets  of  the  cause.  So, 
if  an  attorney  act  deceptive  to  the  prejudice  of  his  client;  as  if  by  collusion 
with  the  demandant  he  make  default  m  a  real  action,  whereby  the  land  is  lost/' 
Lord  Lyndhurst,  upon  the  investigation  of  the  present  case  in  the  Court  of 
Chancery,  described  the  defendant  s  conduct  as  a  breach  of  professional  dutj; 
and  the  delay  occasioned  to  the  plaintiff  in  obtaining  his  money  was  a  special 
damage,  which  is  as  much  the  subject  of  an  action  as  special  damage  occasicmed 
by  woids  not  otherwise  actionable.  In  Cholmondeley  v,  Clinton,  19  Yes.  261, 
an  attorney  was  restrained,  under  circumstances  similar  to  the  present,  from 
acting  for  the  opposite  party. 

Jervis,  contr&.     The  circumstances  stated  in  the  declaration  do  not  disclose  a 
legal  duty  for  the  breach  of  which  an  action  lies.    The  disclosures  made  by  the 
defendant  he  would  not,  in  his  character  of  attorney,  have  been  privileged  to 
withhold  in  a  court  of  justice.    The  priviledge  of  withholding  communications 
made  by  a  party  to  a  witness  is  the  privilege  of  the  client,  and  is  confined  to 
what  passes  between  the  client  and  his  attornev,  in  the  capacity  of  attorney. 
In  Wilson  v.  Rastall,  4  T.  R.  753,  it  was  laid  down  that  the  privilege  is  con- 
fined to  counsel,  solicitors,  and  attorneys,  when  acting  in  their  respective  char- 
acters :  Buller,  J.  saying,  "  The  nature  of  this  kind  of  privilege  is,  that  the 
attorney  shall  not  be  permitted  to  disclose,  in  an^f  action^  that  which  has  been 
^confidentially  communicated  to  him."     So  in  Cobden  v.  Kendrick,  4  T.  piK244 
R.  431,  it  was  held,  that  an  attorney  was  not  restrained,  by  any  rule  of  *- 
law,  from  giving  evidence  of  a  conversation  between  him  and  his  client,  touch- 
ine  the  justice  of  his  suit,  after  a  writ  of  inquiry  executed  on  an  interlocutory 
judgment,  and  a  compromise  thereupon;  for  the  purpose  of  the  suit  having  been 
obtained,  the  communication  could  not  be  said  to  have  been  made,  by  way  of 
instruction,  for  conducting  his  cause;  and  in  Buller's  N.  P.  284,  it  is  laid  down, 
that  to  this  priviledge  "there  are  some  exceptions;  first,  as  to  what  such  persons 
knew  before  the  retainer;  for,  as  to  such  matters,  they  are  dearly  in  the  same 
situation  as  any  other  person;  secondly,  to  a  fact  of  his  own  knowledge,  and 
of  which  he  might  have  had  knowledge,  without  being  counsel  or  attorney  in 
the  cause :  as  suppose  him  witness  to  a  deed  produced  in  the  cause,  he  shall  be 
examined  to  the  true  time  of  execution."     In  Walker  v.  Wildman,  6  Madd.  47, 
it  was  held,  that  the  nrivilege  of  solicitor  and  client  extended  to  all  communi- 
cations for  professional  advice,  but  not  to  employment  in  matters  not  professional ; 
and  in  Bramwell  v.  Lucass,  2  B.  &  C.  745,  Abbott,  J.  says,  "Whether  the  pri- 
vilege extends  to  all  confidential  communications  between  attorney  and  client 
or  not,  there  is  no  doubt  that  it  is  confined  to  communications,  and  to  commu- 
nications to  the  attorney  in  his  character  of  attorney.    A  question  for  legal 
advice  may  come  within  the  description  of  a  confidential  communication,  be- 
cause it  is  part  of  the  attorney's  duty,  as  attorney,  to  give  legal  advice;  but  a 
question  for  information  as  to  matter  of/act,  as  to  a  communication  the  attorney 
has  made  to  others,  where  the  communication  might  have  been  made  by  any 
other  person  as  well  as  an  attorney,*  and  where  the  character  or  ofiice  of  rM45 
attorney  has  not  been  called  into  action,  has  never  been  held  within  the   *■ 
protection  and  is  not  within  the  principle  upon  which  the  privilege  is  founded." 
In  Moore  v.  Terrell,  4  B.  &  Adol.  870,  the  court  forbore  to  decide  whether 
communications  touching  a  mortgage  were  confidential  or  not.     Cholmondeley 
V.  Clinton  only  shows  that  an  attorney  is  not  permitted  voluntarily  to  enter  into 
the  interest  of  his  client's  opponent:  but  he  may  do  so  if  dismissed,  which 
would  not  be  permitted  if  the  duty  of  secrecy  were  such  as  it  is  assumed  in  this 
declaration.    In  Robinson  v,  Muflett,  4  Price,  853,  it  was  held,  that  a  solicitor 
who  had  acted  to  a  certain  extent  only  for  parties,  defendants  in  an  amicable 
suit  in  chancery,  would  not  be  restrained  from  acting  in  a  cause  by  bill  filed  by 
aome  of  those  defendants,  on  behalf  of  themselves,  against  others  of  them,  the 
•olieitor  making  affidavit^  that  he  was  not  confidentially  possessed  of  any  secreta 
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which  mi^t  be  naed  to  the  prejadioe  of  saoh  other  defendants,  or  had  know- 
ledge of  any  fiicts  unknown  to  his  clients.  In  Beer  v.  Ward,  1  Jac.  77,  the 
court,  on  motion  to  restrain  a  solicitor  from  giving  evidence  of  confidential  mat- 
ters, refused  to  interfere;  the  proprietor  of  his  being  examined  being  left  to  the 
consideration  of  the  court  before  which  he  might  appear  as  a  witness.  In 
Bricheno  v.  Thorp,  1  Jac.  300,  the  Lord  Chancellor  qualified  the  rule  laid  down 
in  Cholmondelej  v,  Clinton.  In  Grissell  v.  Peto,  9  Bingh.  1,  where  the  court 
refused  to  restrain  the  defendant's  attorneys  from  acting  in  the  cause,  on  the 
ground  that  they  had  obtained  a  knowledge  of  the  plaintiff's  case  in  the  course 
of  a  chancery  suit  in  which  they  had  been  acting  in  conjunction  with  the  plain- 
tiff, and  in  which  the  defendant  had  no  interest,  the  defendant's  attorneys 
^oMa-t  deposing,  *that,  in  that  suit,  the^  acted  also  for  the  defendant,  the  court 
-I  did  not  advert  to  the  legal  liability  of  the  attorney.  So  in  Roberson  v, 
Marriott,  2  Cr.  &  Mee,  183,  where  an  attorney  had  been  employed  in  a  cause, 
and  was  afterwards  discharged  by  his  cliant,  not  on  the  ground  of  misconduct^ 
the  Court  would  not  restrain  him  from  acting  for  the  opposite  party,  unless  it 
clearly  and  distinctly  appeared  that  he  had  obtained  information  in  his  former 
character  which  it  would  be  prejudicial  to  the  cause  of  his  former  client  to  com- 
municate. It  may  be  conceded,  however,  that  there  are  cases  in  which  the 
courts  may  interfere  to  restrain  an  attorney  from  acting,  or  mav  punish  him  for 
improper  communications :  Bolton  v.  Corporation  of  Liverpool,  1  Mylne  &  Keen, 
88.  !But  the  power  of  the  Court  to  punish  does  not  necessarily  imply  a  legal 
liability  to  the  client.  Here  the  defendant  was  attorney  for  the  mortgagee,  as 
well  9s  for  the  mortgagor :  the  mortga^r,  being  aware  of  that^circumstance, 
must  have  anticipated  that  there  would  be  no  concealment  of  his  affairs;  and 
under  such  circumstances  the  Court  cannot  draw  the  line  between  the  conflicting 
duties  which  the  defendant  was  called  on  to  discharge. 

JTefify  in  reply.  The  disclosure  complained  of  in  the  declaration  was  not  one 
which  the  defendant  could  have  been  compelled  to  make  in  the  character  of  a 
witness;  but  if  it  were  otherwise  that  would  not  be  an  answer  to  this  action; 
fior  it  might  be  allowable  to  disclose  that  on  compulsion  which  it  would  be  a 
breach  of  duty  to  communicate  voluntarily.  In  Moore  v,  Terrell,  however, 
Lord  Denm'an  inclined  to  think  that  a  knowledge  of  a  party's  title,  obtained  bv 
an  attorney  in  the  course  of  his  employment,  would  fall  within  the  rule  of  pn- 
^0471  vileged  communications  in  its  narrower  sende ;  and  Parke,  J.  says  *(p.  876), 
^'J  "In  Greenouffh  v.  Gaskell,  1  Mylne  &  Keen,  98,  the  Lord  Chancellor 
consulted  with  Tindd,  C.  J.,  Lord  Lyndhurst,  and  myself,  and  we  all  thought 
the  client's  privilege  extended  much  beyond  communications  in  respect  of  a  suit.'' 
But  in  Cromack  v.  Heathcote,  2  B.  &  B.  4,  where  an  attorney  being  requested 
to  draw  an  assignment  of  goods  refused,  and  the  deed  was  drawn  by  another,  the 
validity  of  the  deed  being  afterwards  Questioned,  on  the  ground  of  fraud,  in  an 
action  against  the  sheriff,  in  which  the  attomev  first  applied  to  was  not  em- 
ployed, it  was  held,  that  the  communication  made  to  that  attorney  was  profes- 
sional, and  that  evidence  of  the  fraud  proposed  to  be  given  through  him  was 
properly  rejected.  The  cases  in  equity  were  all  applications  to  the  discretion 
of  the  court,  and  have  no  bearing  upon  the  question  of  liability  in  respect  of  a 
dutr. 

TiNDAL,  C.  J.  This  case  as  it  has  been  ar^ed,  depends  on  the  existence  of 
the  right  of  action  as  disclosed  in  the  declaration ;  and  it  appears  to  us  that  the 
plaintiff  is  entitled  to  maintain  his  action,  notwithstanding  the  defendant's  plea. 
Cases  have  been  cited  and  discussed  on  the  part  of  the  defendant,  to  shew  that 
the  disclosures  which  he  has  made,  are  such  as  if  called  as  a  witness  he  would 
not  have  been  privileged  to  withhold.  It  is  not  necessary  for  us  to  decide  that 
question;  though  if  it  were,  the  cases  of  Moore  v.  Terrell  and  Cromack  v.  Heath- 
cote, go  a  long  way  to  set  it  at  rest;  it  is  enough  to  say  that  the  complaint  against 
the  defendant,  in  the  terms  of  the  declaration,  is,  that  dishonourably,  wrong- 
folly,  and  unjustly,  and  for  the  sake  of  foes  and  unjust  rewud  in  that  behalf,  in 
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violation  of  his  dnty  as  an  attorney,  contrary  to  his  duty  in  the  premises,  and  in 
yiolation  of  good  faith,  he  voluntarily  and  ^unnecessarily  divulged  the  r^Ao 
defect  in  the  title  of  the  plaintiff :  it  stands  clear  therefore  of  any  ques-  ^ 
tion  with  respect  to  disclosures  which  the  defendant  might  have  been  called  on 
to  make  on  compulsion.  It  is  alleged  to  have  been  his  duty  not  voluntarily  or 
nnnecessarily  to  divulge  the  said  defect  in  the  plaintiff's  title :  and  it  was  most 
clearly  his  duty  not  to  disclose  any  defect  in  his  client's  title.  Instead  of  faith- 
fully discharging  that  duty,  when  his  client's  deeds  are  put  into  his  hands  for 
the  purpose  of  raising  money  he  discloses  defects  of  title  to  the  very  person  who 
was  about  to  lend.  It  is  argued  that  he  was  also  employed  on  the  part  of  the 
proposed  lender,  and  was  actuated  by  a  sense  of  justice  towards  him.  There  may 
De  persons  also  who  have  not  sufficient  firmness  to  take  a  decided  course  under 
Buch  circumstances ;  but  if  the  defendant  thought  he  had  a  conflicting  dntv 
towards  his  several  employers,  it  would  have  been  an  easy  course  to  deliver  back 
the  deeds  to  the  plaintiff,  and  to  consider  his  lips  sealed  with  a  sacred  silence  as 
to  the  whole  of  their  contents  :  however,  he  thought  proper  to  disclose  the  de- 
fects in  his  client's  title  to  one  who  thereupon  brought  actions  and  filed  bills  in 
Chancery  against  the  plaintiff.  In  consequence  of  this  disclosure,  the  plaintifiT 
sustained  the  temporal  injury  of  the  costs  and  expenses  of  those  suits.  There 
has  been  therefore  a  breach  of  duty  on  the  part  of  the  defendant,  attended  with 
temporal  injuiy  on  the  part  of  the  plaintiff,  and  there  is  no  ground  for  sayinff 
that  an  action  does  not  lie  for  such  an  injury,  incurred  by  a  breach  of  duty.  U 
there  were  any  doubt,  an  answer  would  be  found  in  the  authority  cited  from 
Gomyn's  Digest.  It  is  urged  that  the  plaintiff  was  himself  aware  that  the  de- 
fendant was  employed  also  by  the  party  to  whom  he  made  the  disclosures.  I 
cannot  see  how  that  circumstance  affords  an  answer  to  this  action,  unless  it  be 
considered  in  the  light  of  a  waiver ;  '^'but  as  the  plaintiff  could  never  have  r^^o 
expected  that  defects  in  his  title  should  be  disclosed  by  his  own  attorney,  ^ 
his  knowledge  of  the  defendant's  intercourse  with  the  other  party  cannot  be 
taken  to  operate  as  a  waiver. 

Gabelee,  J.  It  is  not  important  to  the  decision  of  this  cause,  whether  the 
communication  which  the  defendant  made  was  one  which  he  would  have  been 
authorized  to  withhold  in  a  witness-box  or  not ;  for  the  first  duty  of  an  attorney 
is  to  keep  the  secrets  of  his  client.  Authoritv  is  not  wanted  to  establish  that 
proposition ;  but,  if  it  were,  the  passage  cited  m>m  Comyn's  Digest  is  sufficient. 

Vatjghan,  J.  I  am  of  the  said  opinion.  There  can  be  no  doubt  the  defend- 
ant has  been  guilty  of  a  gross  breach  of  a  great  moral  duty ;  and  the  law  is  never 
better  employed  than  in  enforcing  the  observance  of  moral  duties.  I  think, 
however,  that  the  contents  of  these  deeds  were  a  privileged  communication, 
which  the  defendant  could  not  have  been  compelled  to  disclose.  The  law  has 
been  laid  down  too  narrowly  on  that  head  by  we  counsel  for  the  defendant 

BosANQUET,  J.  I  forbear  to  express  any  opinion  on  the  question  whether  the 
particulars  of  the  plaintiff's  title  were  or  were  not  a  privileged  communication, 
Decause  the  decision  of  that  question  is  not  necessary  to  the  determination  of 
this  case:  but  when  the  defendant  was  employed  to  raise  money,  it  was  his  duty 
to  keep  the  secrets  of  his  employer,  and,  having  divulged  them,  he  has  violatea 
his  duty,  and  subjected  himself  to  an  action  at  law. 

Judgment  for  plaintiff. 


*PHYPEKS  v.  HBURN.    J«w.  8.  [*250 

A  devisee  of  copjhold  paid  the  fall  fine  due  by  the  custom  of  the  manor  on  his  admit* 
tance  to  hold  in  fee.  He  afterwards  sarrendered  to  the  nse  of  himself  for  life  witii 
remainders  over;  and,  on  being  admitted  to  inch  life  estate,  paid  a  nominal  fine  of  1«. 
Held,  that  withoat  a  cnstom  to  snch  effect,  the  remainder-man  was  not  liable^  on  the 
death  of  the  tenant  for  life,  to  pay  any  fine. 
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This  action  was  brought  against  the  defendant  for  trespassing  upon  certain 
closes  named  or  described  bj  metes  and  bounds  in  the  declaration ;  to  which  the 
defendant  pleaded, 

^rst,  that  the  right  of  possession  of  the  closes  in  which,  &c.,  was  not  in  the 
plaintiff;  and,  secondly;  a  special  plea  of  justification,  that  defendant  as  bailiff, 
and  under  a  warrant  from  the  steward  of  the  manor  of  Crowlands  in  the  county 
of  Cambridge,  seised  the  closes  in  which,  &o.  quosque,  viz.  in  the  meantime  and 
until  some  person  or  persons  should  appear  and  make  good  his  or  her  claims  to 
be  admitted  tenant  thereto,  at  a  court  of  the  lord  of  the  manor  of  Crowlands. 

The  plaintiff  replied  that  one  John  Purchas  was  admitted  to  the  closes  in  ques- 
tion as  tenant  for  life,  with  remainders  over ;  and  that  one  Frances  Ann  Purchas 
was  seised  in  remainder  under  that  admittance. 

The  parties  having  joined  issue,  agreed  to  submit  the  following  case  for  the 
Q|nnion  of  the  court : — 

The  plaintiff,  before  committing  the  trespass  by  the  defendant  in  the  closes  in 
which,  &c.,  was  and  still  is  the  tenant  and  occupier  of  the  lands  in  question,  as 
tenant  to  J.  Purchas,  deceased,  hereinafter  mentioned,  and  since  his  decease  to 
Frances  Ann  Purchas,  hereinafter  mentioned,  daughter  of  the  said  J.  Purchas. 
The  lands  in  question  were  copyhold  of  the  manor  of  Crowlands,  in  the  parish 
of  Dry  Drayton,  in  the  county  of  Cambridge.  The  fine  payable  according  to 
the  custom  of  the  manor  was  two  years  improved  annual  value  on  admission  of 
a  tenant  of  copyhold  lands  as  heir,  devisee,  or  surrenderee. 
^511  *^^  ^  ^^^^  ^^^^  ^^^  ^^^  ^^  manor  on  the  26th  of  January,  1789  the 
J  homage  presented  the  death  of  John  Purchas  the  father  of  the  said  J. 
Purchas  a  customary  tenant  of  the  said  manor,  who  held  to  him  and  his  heirs 
divers  lands  and  tenements  of  the  lord  of  the  said  manor  by  copy  of  court  roll ; 
that  he  died  seized  thereof;  and  that  before  his  deafh  he  duly  made  and  pub^ 
lished  his  last  will  and  testament  in  writing,  bearing  date  the  23rd  of  February, 
1786,  having  duly  surrendered  the  said  premises  to  the  uses  thereof,  whereby 
the  testator  gave  and  devised  unto  his  son  the  said  J.  Purchas  all  and  sin^lar 
his  eopyhold  estates  whatsoever  and  wheresoever,  to  hold  unto  the  said  J.  Pur- 
chas the  son,  his  heirs  and  assigns,  for  ever,  upon  trust,  as  soon  as  conveniently 
might  be,  after  the  testator's  decease,  to  sell  and  dispose  of  all  his  said  re^ 
estate,  and  to  pay  the  money  arising  therefrom  in  such  manner  as  in  such  will 
was  particularly  mentioned :  which  said  J.  Purchas,  the  son,  being  present  in 
Court,  desired  of  the  lord  of  the  said  manor  to  be  admitted  tenant  agreeably  to 
the  tenor  of  the  said  will,  to  the  said  premises,  being  the  said  closes  in  which, 
&c.,  (with  other  hereditaments;)  to  whom  the  lord  granted  seizin  of  the  said 
premises  by  the  rod,  to  hold  the  same  to  the  said  J.  Purchas  his  heirs  and 
assigns,  agreeably  to  the  tenor  of  the  said  will,  of  the  lord  of  the  said  manor,  at 
his  will,  and  according  to  the  custom  of  the  said  manor.  The  trust  for  sale  in 
the  above  will  was  never  exercised,  the  object  of  the  trust  being  to  raise  5000/. 
for  the  testator's  youngest  son,  and  to  pay  debts;  but  the  legacy  and  debts  were 
paid  and  satisfied  by  the  said  J.  Purchas,  the  devisee,  out  of  his  own  moneys, 
aad  the  lord  and  steward  of  the  manor  had  no  other  notice  thereof  than  from 
the  Court  books  which  were  in  the  terms  above  specified.  On  the  said  admit- 
tance the  said  J.  Purchas  paid  a  full  fine  of  two  years'  improved  value  to  the  lord 
of  the  said  manor. 

^2621  *0n  the  28d  of  Januaiy,  1790,  the  said  J.  Purchas  did  out  of  court 
■'  surrender  into  the  hands  of  the  lord  of  the  said  manor  (amongst  other 
hereditaments)  the  said  closes  in  which,  &c.,  with  their  appurtenances,  by  the 
rod,  according  to  the  custom  of  the  manor,  by  the  hands  and  acceptance  of  two 
eostomary  tenants  of  the  said  manor,  to  the  use  and  behoof  of  himself,  the  said 
J.  Pnrchis  and  his  heirs,  until  a  marriage  then  intended  between  him  and  one 
Sarah  Frances  Barwick  should  be  had  and  solemnised ;  and  from  and  after  the 
solemnization  thereof,  to  the  use  of  himself,  the  said  J.  Purchas,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life ;  and  from  and  immediately  after  his 
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decease,  to  tbe  use  and  behoof  of  the  said  S.  F.  Barwick  and  her  assigns,  for 
and  daring  the  term  of  her  natural  life,  in  augmentation  of  her  jointnre ;  and 
from  and  immediately  after  the  decease  of  the  survivor  of  them,  the  said  J. 
Purchas  and  S.  F.  Barwick  his  said  intended  wife,  subject  and  liable  to  the 
several  powers,  provisos,  conditions,  limitations,  and  agreements  mentioned, 
expressed,  and  declared  in  a  certain  indenture  of  release  of  four  parts  bearing 
even  date  therewith,  to  the  use  of  the  eldest  or  only  son  of  the  body  of  the  said 
J.  Purchas  on  the  body  of  the  said  S.  F.  Barwick  his  said  intended  wife,  to  be 
begotten ;  and  to  the  heirs  of  such  eldest  or  only  son  for  ever.  And  in  case 
there  should  be  no  such  eldest  or  only  son,  then  to  the  use  of  the  eldest  or  only 
daughter  of  the  body  of  the  said  J.  Purchas  on  the  body  of  the  said  S.  F.  Bar- 
wick his  said  intended  wife  to  be  begotten,  and  to  the  heirs  of  such  eldest  or 
onlv  daughter  for  ever.  And  in  de&ult  of  issue  of  such  marriage,  to  the  use 
and  behoof  of  the  right  heirs  of  the  said  J.  Purchas  for  ever^  according  to  the 
custom  of  the  said  manor. 

Afterwards,  on  the  30th  of  May,  1796,  at  a  general  court  baron  of  the  lord  of 
the  said  manor,  holden  before  the  deputy  steward  of  the  court  of  the  said  rMgo 
manor,  the  ^homage  of  that  court  presented  the  said  surrender.  And  ^ 
at  that  court  the  said  J.  Purchas  prayed  to  be  admitted  tenant  to  the  said  sur- 
rendered premises,  according  to  the  form  and  effect  of  the  said  surrender ;  to 
whom  the  said  lord  of  the  said  manor,  by  the  said  deputy  steward,  granted 
seisin  thereof  by  the  rod,  to  hold  the  same  unto  the  said  J.  Purchas  and  his 
assigns,  for  and  durine  the  term  of  his  natural  life,  of  the  lord  of  the  said  manor 
and  at  his  will,  according  to  the  custom  of  the  said  manor.  And  the  said  Pur- 
chas was  thereupon  admitted  tenant  of  the  said  surrendered  premises,  with  the 
appurtenances,  for  the  term  of  his  natural  life,  and  paid  a  fine  of  1«.  on  such 
admission.  t 

The  marriage  between  the  said  J.  Purchas  and  S.  F.  Barwick  took  place  in 
1790 ;  and  the  only  issue  of  the  said  marriage  was  Frances  Ann  Purchas,  who 
is  now  living,  and  was  of  full  age  at  the  time  of  the  decease  of  the  said  J. 
Purchas. 

The  said  S.  F.  Purchas  (formerly  Barwick),  died  in  1811,  in  the  lifetime  of 
the  said  J.  Purchas;  and  the  said  J.  Purchas  died  in  November,  1833. 

On  the  10th  of  January,  1834,  at  a  general  court  baron  of  the  lord  of  the  said 
manor,  holden  for  the  said  manor  before  the  steward  thereof,  the  first  proclama- 
tion was  duly  made  for  the  heir  or  heirs  at  law,  or  other  person  or  persons  enti- 
tled to  the  premises  whereof  the  said  J.  Purchas  had  then  lately  died  seised, 
within  the  said  manor,  to  come  into  court  and  take  admission  to  the  same,  fbr 
that  otherwise  the  same  weuld  be  seised  into  the  hands  of  the  said  lord  of  the 
manor  for  want  of  a  tenant. 

A  similar  proclamation  was  made  on  the  6th  of  March  and  9th  of  May, 
1834. 

On  the  17th  of  May,  1834,  the  steward  of  the  said  manor,  according  to  the 
custom  of  the  manor,  duly  issued  a  warrant  under  his  hand  and  seal,  directed  to 
the  defendant  Francis  Eburn,  the  bailiff  of  the  court  of  the  said  ^manor,  r^of^i 
reciting  that  proclamation  had  been  duly  made  at  the  usual  general  court  ^ 
buron,  nolden  for  the  said  manor  on  the  10th  of  January,  1834,  the  5th  of 
March,  1834,  and  the  9th  of  May  then  instant,  for  any  person  or  persons  claim- 
ing title  to  the  customary  or  copyhold  lands  and  hereditaments  lying  within  and 
holden  of  the  same  manor,  of  wnich  J.  Purchas  lately  died  seised,  to  come  into 
court  and  be  admitted  thereto ;  and  forasmuch  as  no  one  came  to  take  up  and 
be  admitted  to  the  said  lands  and  hereditaments,  it  was  thereby  commanded 
and  ordered  that  he,  the  said  Francis  Eburn,  should  seise,  and  he  was  thereby 
authorized  to  seize  into  the  hands  of  the  lord  of  the  said  manor,  all  the  said 
customary  or  copyhold  lands  and  hereditaments  of  which  the  said  J.  Purchas 
died  seised,  in  tiie  meantime,  and  until  some  person  or  persons  should  appear 
and  make  good  his  or  their  claim  to  be  admitted  thereto. 
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The  defendant,  under  that  warrant,  entered  upon  the  closes  in  question,  then 
in  the  occupation  of  the  plaintiff,  as  tenant  to  the  said  Frances  Ann  Purchaa. 

The  said  F.  A.  Purchas  was  or  claimed  to  be  then  seised  of  the  said  premises 
in  question  at  the  will  of  the  said  lord  of  the  manor,  according  to  the  custom 
under  the  surrender  of  the  23d  of  January,  1790,  and  the  admittance  of  the 
30th  of  May,  1796. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  F.  A.  Pur- 
chas, who  claimed  as  tenant  in  remainder  under  that  surrender  and  admittance, 
waa  bound  to  come  in  to  be  admitted  at  the  lord's  court ;  and  was  to  pay  to  the 
lord  of  the  sud  manor  a  fine  on  such  admittance. 

W.  JET.  Watton  for  the  plaintiff.  The  tenant  in  remainder  was  not  bound  to 
eome  in  and  pay  another  fine.  The  general  rule  is  that,  except  where  a  second 
^Acc-i  fine  is  due  by  custom,  the  admittance  of  the  tenant  for  life  is  *the  admit- 
^  tance  of  him  in  remainder,  because  the  tenant  for  life  and  the  remain- 
der-man have  but  one  estate  in  law.  Barnes  v.  Corke,  3  Lev.  808,  Gyppen  v, 
Bunney,  Cro.  El.  504.  In  Doe  dem.  Whitbread  v,  Jenny,  5  East,  522,  a 
copyholder  in  fee  who  had  paid  a  fine  on  his  original  admittance,  surrendered 
to  the  use  of  himself  for  life,  remainder  to  his  wife  for  life,  remainder  over,  pay- 
ing no  fine  upon  his  re-admittance  on  such  surrender ;  but,  by  the  custom  of 
the  manor,  a  remainder-man,  coming  into  possession  on  the  death  of  a  tenant 
for  life,  was  bound  to  be  admitted  and  pay  a  fine ;  and  the  next  in  remainder 
not  coming  in  to  be  admitted  on  the  death  of  the  tenant  for  life,  it  was  held  that 
the  lord  was  entitled  under  the  custom  to  seize  quousque.  No  custom  is  alleged 
on  this  case;  and  thoagh  it  may  be  urged  that  the  fine  paid  on  the  admittance 
of  the  tenant  for  life  was  merely  nominal,  yet  that  is  by  the  laches  of  the  lord, 
which  he  cannot  afterwards  repair  by  requiring  an  apportioned,  or  a  full  fine,  at 
the  hands  of  the  remainder-man.  The  apportionment,  if  legal,  should  be  made 
at.  the  time  of  the  admittance  of  the  tenant  for  life :  after  a  general  assessment 
diere  is  an  end :  Blackburn  v.  Graves,  1  Mod.  102. 120;  1  Ventr.  260;  2  Lev. 
107 ;  3  Keb.  263  :  the  remedy  for  an  apportionment  would  be  by  action,  not 
by  seizure ;  Lord  Kensington  v.  Mansell,  13  Yes.  240 ;  and  a  full  fine  cannot 
he  demanded  of  a  remainder-man  except  by  custom  distinctly  proved :  Dean 
and  Chapter  of  Ely  v.  Caldecott,  8  Bin^h.  439. 

KeHif^  contrd.  It  may  be  conceded'  tnat,  to  some  purposes,  the  admission  of 
the  tenant  for  life  is  the  admission  of  him  in  remainder ;  but  that  rule  is  quali- 
fied thus  far,  that  such  admission  shall  not  operate  to  the  prejudice  of  the  lord; 
*25dl  ^^^  vl^ere  he  is  entitled  to  a  ^fine,  he  may  enforce  it  by  a  seizure  quos-. 
-"  que.  In  Brown's  Case,  4  Rep.  22,  b,  it  is  laid  down  that  the  admit- 
tance of  the  tenant  for  life  is  the  admittance  of  him  in  remainder,  to  vest  the 
estate  in  him,  but  not  to  bar  the  lord  of  his  fine ;  and  in  Deane  and  Chapter  of 
Kly  ▼.  Caldecott,  Tindal,  C.  J.  says,  "  In  Blackburn  v.  Graves  it  is  very  distinctly 
laid  down  by  Lord  Hale ;  who,  after  stating  that  he  did  not  see  any  inconve- 
Dience  why  the  admittance  of  tenant  for  life  or  years  shall  not  be  the  admittance 
of  ail  in  remainder,  for  fines  are  to  be  paid  notwithstanding  by  the  particular 
remainders,  adds  aftewards,  '  it  shall  not  prejudice  the  loid;  for,  if  a  fine  be 
assessed  for  the  whole  estate,  there  is  an  end  of  the  business ;  but  if  a  fine 
be  assessed  only  for  a  particular  estate,  the  lord  ought  to  have  another.' ''  Wat- 
kins  says,  (p.  288.),  '<  It  was  said  by  Lord  Mansfield,  in  the  case  of  Roe  dem. 
Noden  y.  Griffith,  4  Burr.  1952,  according  to  Sir  James  Barrow,  that,  if  a 
copyholder  in  fee  (to  which  estate  he  had  oeen  regularly  admitted)  surrender 
to  tiie  use  of  himself  for  life  or  in  tail,  with  remainders  over,  and  the  ultimate 
limitation  to  himself  and  his  heirs,  he  need  not  be  admitted  on  such  surrender, 
for  he  was  tenant  already,  and  consequently  would  not  be  subject  to  a  fine. 
BtU  this  pontion  is  open  to  much  observation,**  Page  292 : — ^As  to  the  fine, 
indeed,  much  may  be  urged ;  for  thoueh  a  fine  cannot  be  due  without  an  admis- 
sion, an  admission  may  to  without  a  fine.  However,  as  a  new  estate  is  limited, 
it  should  seem  that  a  fine  would  be  due."    And  page  296. : — <'  K  on  the  admis- 
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sion  of  a  particular  tenant,  the  whoh  fine  be  aotnallj  paid,  no  portion  can  be 
due  on  the  accession  of  the  remainder-man." — <<  If,  indeed,  a  part  of  the  fine 
only  be  imposed  on  the  particular  tenant,  the  residue  may  be  assessed  on  pMe7 
the  person  in  "^remainder ;  and  the  best  and  most  equitable  mode  is  to  l- 
assess  the  fine  on  the  admission  of  the  particular  tenant,  and  to  proportion  it  to 
the  interests  of  the  several  claimants,  who  may  pay  their  shares  on  acceding  to 
the  possession,  when  they  are  called  in  to  swear  fealty.''  And  in  page  311 : 
— «  When  a  person  is  admitted  to  an  estate  in  remainder,  the  fine  is  usually  one 
half" 

The  Earl  of  Bath  v.  Abney,  1  Burr.  212,  shews  that  the  fine  may  be  appor- 
tioned, and  that  the  remainder-man  must  pay  his  proportion  where  the  full  fine 
has  not  been  paid  by  the  tenant  for  life.  If  it  were  otherwise,  it  would  be  in 
the  power  of  a  coppholder  in  fee  to  deprive  the  lord  of  his  fine,  or  of  a  great 
portion  of  it,  by  surrendering  to  his  own  use  for  life,  with  remainders  over,  and 
paying  a  nominal  fine  upon  his  admittance  for  life. 

TiNDAL,  C.  J.  This  case  comes  before  us  on  a  question,  whether  a  warrant 
by  the  lord  of  a  manor  for  a  seizure  to  enforce  the  payment  of  a  fine,  be  valid 
or  not.  The  seistire  has  been  made  in  respect  of  the  interest  of  a  tenant  in 
remainder,  and  unless  the  lord  had  the  right  ta  compel  that  tenant  to  come  in 
and  be  admitted,  the  warrant  is  bad.  The  present  tenant  in  remainder  has  been 
admitted  by  the  admission  of  the  tenant  for  life,  and  the  only  question  is,  whe- 
ther we  can  see  that  any  fine  is  demandable  of  remainder-men  in  this  manor 
by  custom ;  if  any  such  be  demandable,  the  admission  of  the  tenant  for  life 
does  not  bar  the  claim  aeainst  the  remainder-man. 

The  first  observation  toat  arises  is,  that  no  such  custom  is  stated  in  the  case. 
It  is  in  the  same  position,  therefore  as  the  earlier  cases  on  the  same  subject, 
where  *the  admission  of  the  tenant  for  life  has  been  held  to  be  the  r«Q5g 
admission  of  the  remainder-man,  and  that  no  claim  for  a  fine  arises  '- 
against  the  remainder-man,  unless  by  virtue  of  a  custom  within  the  manor. 
But  it  seems  to  me  that  the  case  of  f)oe  dem.  Whitbread  v.  Jenny  disposes  of 
the  present;  for  in  that  case  the  remainder-man  was  called  on  to  pay  the  fine 
solely  by  virtue  of  the  custom  which  was  proved ;  and  in  other  respects  the  case 
agrees  in  all  points  with  the  present.  There,  a  copyholder  in  fee,  who  had  paid 
a  fine  on  his  original  admittance,  surrendered  to  the  use  of  himself  for  life, 
remainder  to  his  wife  for  life,  remainder  over :  on  which  surrender  and  re-ad- 
mittance no  new  fine  was  paid ;  though  by  the  custom,  a  remainderman,  coming 
into  possession  on  the  death  of  tenant  for  life,  ought  to  be  admitted  and  pay  a 
fine  :  and  it  was  held  that  such  a  custom  was  good ;  and  that,  on  the  death  of 
the  tenant  for  life,  the  next  in  remainder  not  cumins  in  to  be  admitted  and  pay 
her  fine,  after  proclamations  made,  and  presentment  oy  the  jury,  the  lord  might 
seize  quousque  the  tenant  came  in,  and  maintain  ejectment  to  recover  the  pos- 
session in  the  meantime.  Looking,  therefore,  to  that  decision,  I  do  not  see  now 
the  present  tenant  in  remainder  can  be  called  on  to  pay  any  fine.  It  has  been 
urged  that  our  decisions  will  enable  the  owner  of  the  fee  to  defeat  the  claim  of 
the  lord  for  his  fine,  or  at  least  for  a  considerable  portion  of  it.  But  that  will 
depend  on  the  conduct  of  the  lord  himself,  who  may  refuse  to  admit  to  the 
tenancy  for  life  until  the  proper  fine  has  been  paid. 

It  seems  to  me,  therefore,  that  on  the  authority  of  the  case  in  5  East,  the 
warrant  on  which  the  plaintiff  has  been  called  on  to  pay  is  not  sanctioned  by 
any  custom,  and  that  the  plaintiff  is  entitled  to  recover  in  this  action. 

*0a8£L££,  J.  concurrea.  r*259 

Vaughan,  J.   We  could  not  give  judgment  for  the  defendant  in  this  *- 
case,  without  infringing  the  first  rule  of  copyhold  law,  that  the  admission  of 
tenant  for  life  is  the  admission  of  him  in  remainder. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  general  rule  is,  that  the 
admission  of  the  tenant  for  life  is  also  the  admission  of  the  remainder-man : 
here^  the  tenant  for  life  was  admitted,  and  when  he  was  admitted,  the  lord 
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fldchl  liave  Btipulated  that  the  proper  fine  ahofuld  be  paid.  Doe  dem.  Wbitbread 
9.  Jennj  goes  to  shew,  that  even  where  no  fine  is  paid  on  the  admbsion  of  the 
tenant  for  life,  his  admission  still  enures  as  the  admission  of  him  in  remainder, 
unless  there  be  a  custom  for  requiring  the  admittance  of  the  remainder-man 
Here  the  tenant  for  life  has  been  admitted  without  objectioni  and  the  lord  is 
not  now  entitled  without  a  custom,  to  call  on  the  remainder-man  to  come  in  and 
be  admitted. 

Judgment  for  the  plaintiff. 


DAVIS  V.  CURTIS.    Nov,  9. 


A  prisoDer  entitled  to  his  discharge,  as  having  been  in  cnstody  more  than  a  twelyemonth 
for  a  sam  less  than  20/.,  cannot  be  detained  on  the  ground  that  he  has  been  required 
to  give  in  his  schedule  nnder  the  compulsory  clause  of  the  Lord's  Act,  and  that  sixty 
days  have  elapsed  without  his  obeying  the  order. 

The  defendant  had  been  brought  up  last  term,  under  the  compulsory  clause  of 
the  lords'  act,  when  he  refused  to  deliyer  any  schedule  of  his  property,  and 
prayed  sixty  days  to  prepare  it. 

More  than  sixty  days  having  elapsed, 
^601       *l^o!Mel,  on  the  first  day  of  this  term,  moved  that  the  prisoner  might 
'^    -^  be  brought  up  to  give  in  his  schedule.     Afterwards, 

Andrews,  Seijt.,  on  the  same  day,  moved  that  he  misht  be  discharged  out  of 
custody  under  48  G-.  3,  as  having  been  in  custody  at  tne  suit  of  the  plaintiff 
more  Uian  a  twelvemonth  for  a  sum  less  than  20/. ;  and  contended,  that  as  the 
prisoner  was  at  once  entitled  to  his  discharge,  he  was  not,  in  the  language  of  the 
lordfl'  act,  a  '' prisoner  in  execution,"  liable  to  be  brought  up  at  the  instance  of 
the  plaintiff. 

It  appearing,  however,  that  the  defendant  had  not  given  the  ten  days'  notice 
of  motion  required  by  the  statute,  the  court  granted  a  rule  nisi  on  both  sides. 

Upon  shewing  cause, 

McLnaelf  contended  that  the  defendant  being  still  in  custody  for  want  of  noUce 
of  his  intention  to  move  for  his  discharge,  the  court  would  not  allow  him  to 
defeat  justice,  by  setting  him  at  large  before  he  had  given  in  his  schedule. 

JjidrewSf  on  the  other  hand,  contended,  that  subject  to  the  ten  days'  notice 
the  defendant  was,  by  operation  of  law,  at  large  at  tne  expiration  of  the  twelve- 
month ;  and,  consequently,  not  in  the  language  of  the  statute,  ^<  a  prisoner  in 
execution,"  liable  to  be  called  on  to  deliver  in  his  schedule. 

Cur  adv.  vuU. 

Ti2rPAi<,  G.  J.  now  said  that  the  court  must  determine  the  case  as  it  stood  on 

the  first  day  of  the  term ;  and  that,  on  the  principle  qui  prior  est  tempore,  potior 

*SA11  ^^  j^^^'  ^^^  plaintiff's  rule  for  bringing  up  the  prisoner  *must  first  be 

J  made  absolute;  and  then,  subject  to  the  proper  notice,  the  rule  for  the 

prisoner's  discharge. 

Rules  absolu,^  accordingly. 

The  prisoner  persisted  in  refusing  to  deliver  in  a  schedule. 


VERB  t;.  MOORB.    JVotr.  12. 


la  an  action  on  a  bill  of  exchange  drawn  in  London,  where  the  witnesses  and  parties  all 
lesided,  the  plainUff  laid  the  i*ciMfs  in  Surrey :  Held,  that  unless  a  case  of  oppression 
were  made  out,  he  was  entitled  to  the  costs  of  going  to  the  assises,  notwithstanding 
(he  cause  might  hare  bc^n  tried  at  less  expense  in  Lohdon.  i 
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This  was  an  action  on  a  bill  of  ezehange  drawn  in  London,  wltere  the  wit- 
nesses and  parties  resided. 

In  order  to  get  sooner  to  trial,  the  plaintiff  laid  the  venue  in  Surrey.  The 
eaose  was  not  defended ;  and  a  verdict  was  found  for  the  plaintiff  at  the  last 
Quilford  assises :  but 

The  prothonotary  disallowed  the  additional  costs  occasioned  by  going  down  to 
the  assizes,  on  the  ground  that  the  plaintiff  might  have  tried  the  cause  at  less 
expense  in  London ;  whereupon, 

Thenger  obtained  a  rule  for  a  review  of  the  taxation,  on  the  ground  that  there 
was  no  impropriety  in  the  plaintiff's  laying  the  venue  in  a  neignbouring  county 
in  order  to  a  speemer  execution :  had  he  laid  it  in  a  distant  county  for  purposes 
of  vexation,  the  case  had  been  different. 

Wilde  Seijt.  who  shewed  cause,  contended  that  for  the  sake  of  an  earlier  exe- 
cution, the  plaintiff  ought  not  to  be  allowed  to  harsss  the  defendant  with  the 
additional  costs  of  going  to  the  assizes,  when,  as  in  this  ^instance,  the  rMgo 
cause  might  be  tried  in  London  with  more  convenience  to  all  parties.        ■- 

The  Cou&t  took  time  to  consult  the  other  judges,  and  now 

TiNDAL,  C.  J.  said  that  in  the  other  courts  it  had  been  the  course,  to  make  no 
difference  in  the  taxation  of  costs,  whether  the  cause  were  tried  in  London  or  at 
the  assizes :  without  saying,  therefore,  that  in  a  case  of  manifest  oppression,  the 
costs  of  going  to  the  assizes  might  not  become  the  subject  of  investigation,  the 
present  rule  must  be  made 

Absolute. 


TEATES  ».  CHAPMAN.    Nov.U. 

Upon  a  summonB  to  set  aside  a  bail  bond  for  irregnlaritji  it  is  not  competent  to  the  partj 
sammoning  to  raise  an  objection  as  to  &e  indorsement  of  the  capias. 

On  the  9th  of  September  the  plaintiff's  attorney  received  a  summons  to 
shew  cause  before  a  judse  at  chambers  on  the  10th,  whv  the  bail  bond  in  this 
cause  given  to  the  sheriff  of  Lincolnshire,  should  not  be  delivered  up  to  be  can- 
celled for  irregularity.  No  judge  being  in  town,  this  summons  was  not  heard  on 
the  10th. 

On  the  20th  another  summons  was  served  on  the  plaintiff's  attorney  to  attend 
before  a  judge  on  the  22d,  to  shew  cause  why  all  proceedings  on  the  bail  bond 
assigned  in  this  cause  should  not  bo  set  aside  for  irregularitv. 

On  the  22d  the  attorneys  on  both  sides  appeared  before  the  judge,  when  the 
only  irregularity  complained  of  on  the  part  of  the  defendant  was,  that  the  amount 
for  which  bail  was  to  be  taken  had  not  been  indorsed  on  the  copy  of  the  capias 
delivered  to  the  defendant. 

^he  learned  judge  ordered  the  bail  bond  to  be  delivered  up  to  be  can-  i-MAg 
celled,  and  the  proceedings  on  the  bail  bond  to  be  set  aside,  on  an  alle-  >- 
gation  that  the  plaintiff's  attorney  had  proceeded  on  the  bail  bond  in  violation 
of  a  promise  to  adjourn  the  hearing  of  the  summons  till  the  22d. 

Archbold,  on  affidavit  of  these  facts,  and  that  the  plaintiff's  attorney  had 
never  consented  to  adjourn  the  hearing  of  the  summons  from  the  10th  to  the 
22d,  obtained  a  rule  nisi  to  rescind  both  the  orders  made  by  the  judge,  on  the 
ground  that  it  was  not  competent  to  the  defendent  to  raise  an  obiection  to  the 
regularity  of  the  copy  of  the  capias  under  a  summons  objecting  only  to  the  regu- 
larity of  the  bail  bond. 

Ball  shewed  cause,  on  an  affidavit,  that  the  plaintiff's  attorney  had  expressly 
oonsented  to  adjourn  the  hearing  of  the  summons,  and  to  suspend  all  procee<i- 
ings  ^m  the  10th  to  the  22d.  He  contended  also,  that  the  copy  of  the  capias 
served  on  the  defendant  being  irregular,  the  bail  bond  was  void  for  want  of 
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piooMB  to  sappori  it ;  that  the  process  bekig  inegalar,  the  bond  waa  irregohr 
ilso,  and  therefore,  rightly  indicated  as  the  subject  of  objectioii  in  the  sammonsw 
.  ArMold,  Bj  mle  10,  Michaelmas,  3  W.  4.  <<  If  the  plaintiff  or  his  attor- 
hej  shall  omit  to  indorse  on  any  writ,  or  copy  thereof,  any  of  the  matters 
required  by  the  act  to  be  indorsed  thereon,  such  writ  or  copv  shall  not  be  Toid, 
Imt  may  be  set  aside  for  irregularity.'^  The  defendant  therefore  might  htkve 
taken  oat  his  summons  to  set  aside  the  writ  for  irregularity ;  but  haying  omitted 
to  do  so,  the  writ  was  sufficient  to  warrant  the  bail  bond ;  and  the  objection  to 
^641  ^^  ^^^  ^  ^^^  ^^  ootid  *not  with  propriety  be  tdken  under  a  summons 
^  which  adverted  only  to  irregularity  in  the  bfol  bond. 
TnfDAX.,  G.  J.  As  the  proceemngs  on  the  bail  bond  appear  to  the  court  to 
]ia?e  been  taken  in  breach  of  an  engagement  to  suspend  them,  so  much  of  thu 
nile  as  seeks  to  rescind  the  judge  s  order  for  setting  aside  those  proceedings, 
most  be  discharged.  That  part  of  the  rule  which  seeks  to  rescind  the  judge's 
Older  for  deliverinff  up  the  bul  bond  to  be  cancelled,  must  be  made  absolute ; 
and  the  defendant  naye  six  davs  to  put  in  bail.  Under  the  rule  of  Michael- 
mas, 3  W.  4,  the  process  is  only  irregular,  not  void,  for  any  defect  of  indorse- 
ment. We  think,  therefore,  it  was  not  open  to  the  defendant  under  a  summons 
^  objecting  to  the  regularity  of  the  bail  bond,  to  shift  hisground  before  the  ju^ge. 
and  take  an  exception  to  the  process,  which  the  plaint!^  if  he  had  been  apprised 
of  it,  might  have  been  able  to  answer. 
Bale  absolute  as  to  rescinding  the  order  for  setting  aside  the  bail  bond. 


LANE  V.  PABSONS.    Nav.U. 

Where,  after  deUvery  of  declaration  on  the  28th  of  October,  with  notice  to  plead  in  four 
i^jSt  A  eammone  was  taken  oat  for  further  time  to  plead,  and  the  Judge,  by  an  order 
dated  the  29th,  ordered  that  the  defendant  ehonld  have  four  days'  time  to  plead,  plead- 
iag  iaraably,  and  taking  short  notice  of  trial,  Held,  that  judgment  signed  on  the  3d  of 
KoTember  was  not  irregular. 

Ths  declaration  waa  delivered  on  the  28th  of  October,  with  notice  to  plead 
is  four  days. 

On  Saturday  the  29th,  a  summons,  returnable  on  Monday  the  31st,  was  ob- 
tained, for  further  time  to  plead.  On  the  31st,  a  judse  ordered  that  the  defend^ 
<2^i  Aut  should  *have  four  days'  time  to  plead|  pleading  issuably,  rejoining 
^  gratis,  and  taking  short  notice  of  trial. 

Thb  order  was  dated  29th  of  October. 

On  the  evening  of  Thursday  the  3d  of  November^  judgment  was  signed  be- 
tween five  and  seven  o'clock. 

Between  eight  and  nine  the  same  evening,  a  plea  was  tendered  and  refused. 

On  afy avit  of  these  circumstances, 

Roberts  obtained  a  rule  nisi  to  set  aside  the  judgment  for  irrcffularity. 

He  relied  on  Aspinall  o.  Smith,  8  Taunt.  592,  where  it  is  laid  down  that 
where  notice  to  plead  is  given,  and,  before  the  expiration  of  the  time  named  in 
the  notice,  a  iu^'s  order  for  further  time  to  plead  is  obtained,  such  time  is  to 
be  reckoned  from  the  expiration  of  the  time  named  in  the  notice  to  plead,  and 
not  from  the  date  of  the  judge's  order. 

Jerviif  who  shewed  cause,  cited  Simpson  v.  Cooper,  2  Scott^  840,  where  the 
declaration  waa  deliyered  on  the  12th  of  Januaiy,  with  notice  to  plead  in  four 
cbys;  on  the  13th  the  defendants  obtained  a  judge's  order  for  <<  seven  days' 
time  to  plead,''  upon*  an  undertaking  to  accept  short  notice  of  trial  for  the  last 
sittings  in  the  tenn,  the  26th ;  and  it  was  hdd  that  the  seven  days  oommeneed 
from  the  date  of  the  order,  and  not  from  the  expiration  of  the  four  days.    Ao- 

VOL.XXXIL— 0 


130       Boux  V.  Salvador.  M.  T.  1836.      [266 

oording  to  the  pracUce  of  the  Courts  of  King's  Bench  and  Bzoheqaer,  the 
present  judgment  wm  regular. 

The  defendant  was  to liave  four  days'  tune  to  plead,  not  four  days'  farther 
time. 

In  Aspinall  v.  Smith  there  was  an  order  for  partioalars,  and  the  defendant 
was  to  have  four  days  after  the  delivery  of  the  particulars. 

^RoberU  endeavoured  todisUnffuish  Simpson  v.  Oooper,  on  the  ground  rtoaa 
that  the  plaintiff  in  that  case  mi^t  have  been  thrown  over  the  sittings :   ■- 
here  there  would  have  been  time  for  short  notice  of  trial;  if  the  plea  had  been 
delivered  on  the  4th  of  November. 

TiNDAL,  G.  J.  The  other  courts  put  the  construction  contended  for  by  the 
plaintiff,  on  an  order  like  the  present  for  time  to  plead.  It  seeme  to  be  the 
natural  meaning  of  the  order,  especially  in  the  absence  of  the  word  ^'/urtherf 
and  according  to  the  affidavit,  such  was  the  meaning  understood  by  the  parties 
at  the  time. 

Bule  discharged  for  setting  aside  the  judgment  for  irregularity :  absolute  for 
setting  it  aside  on  the  usual  terms. 


IN  THE  EXCHEQUER  CHAMBER. 

ROUX  r.  SALVADOR.    MvAb. 

ffides  iDSured  from  YalparuBO  to  Bordeaux  free  of  particular  average,  unless  the  ship 
were  stranded,  arriving  at  j^o  Janeiro  on  their  waj  to  Bordeaux,  in  a  state  of  incipient 

Sutriditj,  occasioned  bj  a  leak  in  the  ship,  were  sold  for  a  fourth  of  their  value  at  Rio, 
ecause,  by  the  process  of  putrefaction,  they  would  have  been  destroyed  before  they 
could  have  arrived  at  Bordeaux.  The  assured  received  the  news  of  the  damage  to  the 
bides  and  of  their  sale,  at  the  same  time :  Held,  that  the  assured  might  recover  as  for  a 
total  loss,  without  abandonment. 

AssuBfPSiT  on  a  policy  of  assurance,  subsoribed  by  the  defendant  for  20(K. 
Plea,  non-assumpsit. 


By  a  special  verdict  it  was  found,  in  substance,  that 

The  policy  on  which  the  action  was  brought  was  effected  on  goods  per  the 
Gkneral  La  Fayette,  and  other  ship  or  ships,  at  and  from,  among  other  ports  or 


places  in  the  Pacific  Ocean,  Valparaiso,  to  any  port  or  ports  in  France  and  the 
United  Kingdom  of  Great  Britain,  with  leave  to  touch  and  trade  at  any  place 
in  America  or  any  where  else ;  to  effect  all  transhipments ;  and  '^'includ-  rMtQ-r 
ing  the  risk  of  ciw  to  and  from  the  vessel  or  vessels.  The  usual  perils  ■- 
were  insured  against;  and  the  policy  which  was  for  700^.,  had  the  following 
memorandum  subscribed :— <<  N.  B.  Com,  fish,  salt,  fruit,  flour,  and  seed  are 
warranted  free  from  average,  unless  genend,  or  the  ship  be  stranded.  Sugar, 
tobacco,  hemp,  flax,  hides,  and  skins  are  warranted  free  from  average  under  5 
per  cent.;  and  all  other  goods;  also  the  ship  and  freight  are  warranted  free 
Rom  average  under  8  jper  cent.,  unless  general,  or  the  ship  be  stranded.''  The 
policy  was  declared  to  be  on  goods,  specie,  or  bullion,  as  interest  might  appear :  to 
pay  average  on  each  species  of  goods  by  following  landing  numbers  of  the  value 
of  100^.  each,  as  if  separately  insured;  Ooooa  and  hides,  free  of  particular 
average,  unksa  the  $hip  toere  Urandtd :  in  case  of  average  on  the  hides,  the 
assurers  were  to  pay  the  expense  of  washing  and  drying  in  full. 

Under  this  policy  the  plaintiff,  on  the  6th  of  May,  1881,  caused  to  be  ship- 
ped on  board  the  ship  Rozalane,  at  Yalparaiso,  for  Bordeaux,  in  Franoe,  1000 
salted  hides,  of  the  value  of  1117/.,  his  property,  which  hides  were  intended 
to  be  insured  hj^  the  said  policy,  and  were  duly  declared  thereupon,  and  a  bill 
fo  Jading  duly  signed  by  the  captain  in  the  ordinary  form. 
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On  the  18th  of  May,  1881,  the  md  ship  beins  seaworthy,  wiUi  the  said 
1000  hides,  and  other  hides  onbourd  thereof,  set  aau  from  Valparaiso  aforesaid, 
on  her  said  Toyage  towards  Bordeaux.  On  the  5th  of  Jnne,  1881,  in  the  coarse 
of  her  said  voyage,  the  said  ship,  with  the  said  goods  on  board  thereof,  enooaat- 
ered  bad  weather  and  sprung  a  leak,  and  it  thereby  became  necessary,  for  the 
safety  of  the  ship  and  cargo,  that  the  said  ship  should  put  into  a  port  for 
repair,  and  the  ship  did  aoooniingly  put  into  Rio  de  Janerio,  in  Brazil,  being 
*2681  ^^^  nearest  port  for  repair.  On  the  7th  of  July,  1881,  *the  whole  of  her 
^  cargo  was  there  hinded;  and  it  was  then  found,  that  the  said  hides 
were  danu^ed  by  the  said  perils  and  dangers  of  the  seas,  as  follows;  that 
IS  to  say,  that  they  had  been  washed  or  wetted  by  the  sea-water  which  had 
entered  into  the  vessel  through  the  said  leak,  and  also  by  the  effect  of  the 
dampness  produced  in  the  hold  by  the  leak,  and  in  consequence  thereof  a  partial 
fermentation  ensued,  the  progress  of  which  could  not  be  stopped  by  any  means 
practicable  in  Rio  de  Janerio ;  and,  in  consequence  of  the  progressive  putre&o- 
tioa^of  the  said  1000  hides,  it  was  impossible  to  carry  them,  or  any  part  there- 
of, in  a  saleable  state  to  the  termination  of  the  voyage  for  which  they  were 
insured :  if  it  had  been  attempted  to  take  them  to  Bordeaux,  they  wotdd  by 
leason  of  such  prc^ressive  putre&ction  as  aforesaid,  have  altogether  have  lost 
the  character  of  hides  before  they  arrived  there.  On  the  27th  of  August, 
1881,  at  Rio  de  Janerio,  the  said  1000  hides  in  the  said  policy  mentioned,  ao- 
cording  to  the  ordinances  of  the  French  counsul-general  there,  were  sold,  by 
public  auction,  for  the  gross  sum  of  278/. :  the  same  were  bought  by  the  pur- 
chasers for  the  purpose  of  being  tanned,  and  were  tanned  accordingly.  The  ship 
Boxalane  being  repaired,  and  me  leak  stopped  which  was  in  her  bottom,  she,  on 
the  3d  of  Octdber,  1831,  sailed  from  Rio  de  Janerio,  without  the  said  hides  in 
the  said  policy  mentioned,  but  with  such  part  of  her  cargo  reloaded  on  board 
as  had  not  been  sold ;  and  in  the  course  of  her  voyage  from  Rio  de  Janerio  to 
Bordeaux,  was  stranded  at  the  entrance  of  the  river  Garonne,  on  the  29th  of 
December,  1831.  The  earliest  intelligence  of  the  damage,  and  of  the  sale  of 
the  1000  hides,  was  received  at  the  same  time  by  Messrs.  Devaux  and  Company, 
the  agents  for  the  said  plaintiffs,  by  a  letter  from  Bordeaux. 
^691  '^^  Court  of  Common  Pleas,  after  two  arguments  ^having  given 
J  judgment  for  the  defendants,  (see  1  New  Cases,  526,)  the  cause  was  re- 
moved by  error  into  the  Exchequer  Chamber,  where  it  was  argued  in  Easter 
vacation,  1886,  by  Mauk  for  the  plaintiff  and  the  Attorney-General  for  the  de- 
fendant. 

Jfottfe  for  the  plaintiff 

Vintf  there  has  been  such  a  stranding  of  the  ship  as  to  entitle  the  plaintiff 
to  daim  and  recover  an  average  loss.  The  condition  in  the  policy  must  be 
taken  strictly,  and  the  insurer,  having  consented  to  abide  by  it  without  qualifica^ 
tion,  it  is  immaterial  whether  the  stranding  was  connected  with  the  loss  or  not. 
Thus  in  Burnett  v,  Kensington,  7  T.  R.  210,  upon  a  simihir  condition,  the  ship 
having  been  stranded  in  the  course  of  the  voyage,  the  underwriters  were  held 
liable  for  an  average  loss  arismg  fr<mi  the  perils  of  the  seas,  though  no  part  of 
the  loss  arose  from  the  act  of  stranding :  and  so  strictly  has  sud  a  condition 
been  construed,  that  a  loss  occasioned  by  the  stranding  of  a  lighter  in  convej^- 
ing  goods  from  the  ship  has  been  held  not  to  be  a  stranding  of  the  ship  withm 
the  meaning  of  the  condition  :  Hoffman  v.  Marshall,  2  New  Cases,  888. 

Secondly,  there  was  a  total  loss  of  such  a  nature,  as  whether  actually,  or  only 
oonstruotively  total,  to  render  unnecessary  a  notice  of  abandonment. 

Such  notice  was  unnecessary,  because,  notwithstanding  a  portion  of  the  goods 
lenuined  in  an  altered  shape,  upon  the  sale  of  them  the  aaventure  was  at  an 
end. 

The  Court  below,  in  deciding  that  notice  of  abandonment  was  necessary,  re- 
lied  mainly  on  Mitchell  v.  Edie,  1  T.  R.  608,  Allwood  v.  Henckell,  Park  Ins. 
280,  and  Hodgson  v.  Bakislon,  Park  Ins.  281,  n.    In  the  two  first  of  these 
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the  sale  was  not  rendered  neoeaBtry  by  perils  hunired  againat ;  and  in 
neither  of  *them  was  the  state  of  circumstances  before  the  sale,  such  as  n^nQ 
to  make  the  prosecution  of  the  adTcntnre  impossible,  and  to  amount  to  I- 
a  total  .loss,  independently  of  the  assured  choosing  to  treat  it  as  such;  conse* 
sequently,  if  there  had  been  no  sale,  a  notice  of  abandonment  would  clearly 
have  been  necessary.  In  the  third  of  those  oases  it  is  not  stated  what  was  the 
nature  of  the  loss ;  the  report  only  states  that  notice  of  abandonment  was  held 
necessary,  though  the  ship  and  cargo  had  been  sold  and  converted  into  money, 
when  the  notice  of  the  loss  was  receiTod.  It,  therefore,  only  amounts  to  an 
authority  that  the  sale  of  the  ship  and  ear^o  does  not  of  itself  render  unne- 
cessary a  notice  of  abandonment;  a  proposition  which  is  not  denied  by  the 
plaintiff  in  this  case.  The  three  cases  are  all  of  them  oonsbtent  with  the  propo- 
sition contended  for  by  the  plaintiff,  that  where  a  loss  is  of  itself  total,  inde- 
pendently of  the  election  of  the  assured,  that  is,  where  the  subject  of  the 
insurance  is  placed  by  the  peril  insured  against,  in  a  situation  which  renders 
the  prosecution  of  the  adventure  impossible,  notice  of  abandonment  is  not  ne- 
cessary. The  cases  referred  to  only  establish  the  proposition,  not  inconsistent 
with  the  preceding,  that  where  the  perils  insured  against  have  reduced  the  sub- 
ject of  insurance  to  such  a  state  as  not  to  render  the  adventure  impossible,  but 
to  give  the  assured  a  right  by  notice  of  abandonment  to  throw  it  upcn  the 
the  underwriters,  and  when  the  loss,  therefore,  is  only  total  at  the  election  of 
the  assured,  and  a  notice  of  abandonment  is  necessary  to  shew  that  he  elects  so 
to  treat  it,  a  sale  will  not  excuse  the  want  of  such  a  notice.  Those  cases,  there- 
fore, are  not  authorities  for  the  doctrine  in  support  of  which  they  are  cited  hj 
the  Court  of  Common  Pleas ;  and  the  case  of  Cambridge  v,  Anderton,  2  B.  &  Cf. 
691, 1  Car.  &  P.  215,  (in  which  Hodeson  v.  Blackiston  was  cited),  is  directly  in 
*point  in  fitvour  of  the  plaintiff.  There,  the  ship  having  got  on  rocks,  noii 
and  experienced  persons  giving  it  as  their  opinion,  that  the  expense  of  *- 
getting  off  and  repairing  her  would  exceed  her  value  when  repaired,  the  captain 
sold  her ;  and  it  was  held  that  the  assured  might  recover  for  a  total  loss  with- 
out abandonment,  notwithstanding  the  purchaser  afterwards  sot  her  off  and  dis- 
patched her  on  a  voyage  to  England.  The  Court  below,  however,  relied  on 
principle  as  well  as  on  authorities,  and  the  reasoning  of  the  Court  amounts  to 
this,  that  an  abandonment  is  necessary,  because  it  would  be  convenient  for  the 
underwriter  to  have  early  notice  of  tne  intention  of  the  assured  to  call  upon 
him  in  order  that  he  may  the  better  prepare  his  defence,  or  exercise  the  rights  be- 
lonffing  to  him  as  underwriter,  with  respect  to  the  subject  insured.  This  would 
apply  to  make  a  notice  of  abandonment  necessary  in  all  cases  whatever  of  total 
loss,  and  an  early  notice  of  claim  in  all  cases  of  partial  loss;  and,  indeed,  to 
require  a  prompt  notice  in  all  cases,  whether  arising  out  of  contracts  of  insur- 
ance or  not,  where  the  defendant  might  be  prejudic^  by  delay ;  an  object  which 
the  legislature  must  be  taken  to  have  provided  for  by  the  Statute  of  Limitations. 
The  necessity  of  notice  of  abandonment,  however,  does  not  rest  on  this  principle, 
but  arises  out  of  the  election  which  the  assured  has  in  certain  cases  to  treat  the 
loas  as  an  average  loss,  and  to  carry  on  the  adventure,  or  to  throw  the  risk  on 
the  underwriters  by  notice  of  arandonment ;  and  where  the  perils  insured 
against  have  rendered  such  an  election  impossible,  no  notice  of  abandonment  is 
necessary.  In  Read  v.  Bonham,  8  B.  &  B.  147,  a  notice  of  abandonment  hav- 
ing been  given,  which  the  court  held  sufficient,  the  plaintiff  was  not  called  upon 
to  contend  it  was  unnecessary :  and  in  Parry  v.  Aberdein,  9  B.  &  C.  411,  the 
^plaintiffs  having  heard  of  the  cbstruction  of  the  ship  before  they  heard  r«n>7Q 
of  the  subsequent  occurrences,  were  bound  to  abandon  if  they  meant  to  *• 
claim  for  a  total  loss.  On  the  other  hand,  in  Doyle  v.  Dallas,  1  Moo.  &  Bob. 
48,  the  want  of  notice  of  abandonment  appears  to  have  been  thought  immaterial ; 
in  fiobertson  v.  Clarice,  1  Bingh.  445,  where  the  ship  was  sold  and  a  total  loss 
reeoveved,  thwe  does  not  appear  to  have  been  any  notice  of  abandonment;  in 
Miilktt.9.  SheddsBi  18  I!a0t,.SO4^it  isadmitted  that  abandonment  is  not  neoes- 
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mrj  where  goods  are  sold  by  tbe  Coart  of  Admiralty;  and  in  Cologftn  v.  Lon<- 
don  Assaranoe  Goiopany,  6  M.  &  S.  447,  Abbott,  J.  says,  **  almndonmeBt 
ezolades  any  presumption  which  might  have  arisen  from  the  silence  of  the 
assured,  that  they  meant  to  adhere  to  the  adventure/'  Here  it  is  impossible 
to  suppose  the  assured  could  mean  to  adhere  to  the  adventure,  when  he  biew  the 
result  was  ascertained  by  a  sale  of  which  he  had  received  the  proceeds. 

Sir  t/.  CampbeUy  Attorney-General,  contr&.  1st,  There  was  no  stranding  for 
which  the  underwriter  is  liable.  The  stranding  intended  by  the  parties  must 
be  a  stranding  in  the  course  of  the  adventure.  A  stranding  before  or  after  the 
adventure  is  wholly  unconnected  with  it,  and  not  within  the  meaning  of  the 
policy.  Some  limitation  must  be  put  on  the  time  with  respect  to  which  the 
underwriters'  liability  is  to  attach }  and  as  the  liability  in  respect  of  the  goods 
commences  with  their  being  put  on  board,  so  it  ceases  on  their  being  mely 
landed. 

2dly,  This  was  not  a  total  loss;  for  though  the  hides  were  damaged,  th^ 
still  existed  as  hides;  were  sold  as  such;  and  if  tanned  might  have  been  carried 
to  Bordeaux.  There  would  not  have  been  a  total  loss,  therefore,  even  if  the 
goods  had  not  been  excepted  by  the  memorandum ;  but  being  so  excepted,  i 
^yo-i  fortiori,  they  *could  not  be  deemed  totallv  lost  so  long  as  any  of  them  re- 
J  mained  in  specie  at  the  termination  of  the  risk,  when  they  were  landed 
at  Rio  de  Janeiro.  The  assured  cannot,  by  a  premature  sale,  throw  on  the 
underwriter  a  liability  as  for  a  total  loss.  In  Dyson  v.  Bowcroft,  8  B.  &  P. 
474,  on  which  the  Court  of  Common  Pleas  relied,  there  was  an  actual  total  loss 
by  Uie  article  being  thrown  overboard ;  and  Manning  v.  Nunham,  8  Dougl.  180. 
Pitfk  Ins.  260,  2  Camp.  624,  n.,  where  the  possibility  of  a  salvage  was  hela 
not  to  exonerate  the  underwriter,  is  much  shaken  by  Olennie  v.  London  Assu- 
rance Company,  2  M.  &  S.  871,  where  the  underwriter  was  discharged,  because 
the  goods  although  sold  for  less  than  their  freight,  might  have  been  transmitted 
to  their  destination.  In  Hunt  v.  Boyal  Exclumge  Assurance  Company,  5  M. 
ft  8.  47,  it  was  held  that  a  loss  of  voyage  for  the  season  by  perils  of  the  sea 
iras  not  a  ground  of  abandonment  upon  a  policy  of  goods,  with  a  clause  of  war- 
ranty free  from  average,  &c.  where  the  cargo  was  in  safety,  and  not  of  such  a 
perishable  nature  as  to  make  the  loss  of  voyage  a  loss  of  the  commodi^,  although 
the  ship  were  rendered  incapable  of  proceeding  on  the  voyage.  In  Thomson  v. 
Boyal  Exchange  Assurance  Company,  16  East,  214,  where  the  ship  was  wrecked, 
but  the  goods  were  brought  on  shore,  though  in  a  verv  damaged  state,  so  that 
they  became  unprofitable  to  the  insured,  it  was  held  that  the  underwriters  on 
the  good%  who  were  freed  by  the  policy  from  particular  average,  could  not  be 
made  liable,  as  for  a  total  loss,  by  a  notice  of  abandonment.  And  Lord  Ellen* 
bofoogh  said,  **  all  the  goods  were  got  on  shore  and  saved,  thoneh  in  a  damaged 
state.  If  this  can  be  converted  into  a  total  loss,  by  notice  of  abandonment,  the 
elaase,  excepting  underwriters  from  particular  average,  may  as  well  be  struidc 
^741  ^^^  ^^  policy.  We  can  ^only  look  to  the  time  when  the  loss  hap- 
1  pened,  and  the  goods  were  landed;  and  then  it  was  not  a  total  loss,  how- 
ever unprofitable  they  might  afterwards  be.  And  that  decision  is  confirmed  br 
M 'Andrews  v.  Vaughan,  Park  Ins.  185.  In  Anderson  v.  Wallis,  2  M.  &  S. 
240,  copper  and  iron  was  insured  from  London  to  Quebec,  warranted  free  from 
particular  average ;  the  ship  was  driven  into  Kinsale,  and  beine  detained  for 
repairs  so  that  she  could  not  proc^  to  Quebec,  that  season,  the  iron,  whioh 
was  matly  damaged,  and  the  copper,  were  sold ;  but  notwithstanding  the  ship 
had  lost  her  vojrage,  the  loss  of  tne  goods  was  held  not  to  be  total.  So  here, 
though  the  destined  market  for  the  hides  was  lost,  the  hides  remaining  in  spede 
the  loss  was  not  total. 

Lastly,  an  order  to  enable  the  assured  to  recover,  an  abandonment  was  neoes* 
suy,  and  the  cases  relied  upon  in  argument  and  by  the  court  below,  to  whioh 
vmj  be  added,  Anderson  v.  Boyal  Exchange  Company,  7  East,  88,  are  not  out* 
weighed  by  Cambridge  v.  Anderton  and  mllet  v.  Shedden,  the  only  conflicting 
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deoisiong  which  bear  apon  the  point.  The  authority  of  Cambridge  v,  Anderton 
ia  weakened  by  the  lanffoaee  of  Bayley,  J.  in  Gardener  v,  Salvador,  Moo.  k 
Bob.  116.  Bat  in  Cambridge  v.  Anderton,  as  well  as  in  Mallet  v.  Shedden, 
abandonment  was  not  necessary,  becanse  the  loss  was  indisputably  total.  If, 
according  to  Mitchell  v.  Edie,  Allwood  v.  Henckell,  and  Hodgson  v,  Blackistony 
a  sale  does  not  end  the  adyenture  so  as  to  exonerate  the  assured  from  giTin|( 
notice  of  abandonment,  neither  will  the  receipt  of  the  money,  nor  the  intelli- 
ligence  of  the  sale  coming  at  the  same  time  as  the  intelligence  of  the  loss :  that 
does  not  carry  to  the  matter  further  than  the  sale.  Here,  the  money  produced 
by  the  sale  of  the  hides  became  vested  in  the  assured :  he  had  a  right  to  keep 
it,  and,  if  he  thought  fit,  to  treat  *the  loss  as  partial:  and  whenever  the  r^*?^ 
assured  may  treat  a  loss  as  partial,  an  abandonment  is  necessary  to  make  *• 
it  a  total  loss. 

Mattle  was  heard  in  reply,  and  with  respect  to  Hunt  v.  Boyal  Exchange  As- 
surance Company,  Thompson  v.  Boyal  Exchange  Assurance  Company,  and 
Anderson  v.  Wallis,  observed,  that  the  goods  were  not  of  such  a  nature  or  da- 
maged  in  such  a  way  as  to  render  it  impossible,  as  in  the  present  case,  to  for- 
ward them  to  their  original  destination.  Our.  adv.  wit. 

Lord  Abinoxr,  C.  d.  This  was  a  writ  of  error  upon  a  judgment  of  the  Court 
cf  Common  Pleas,  in  an  action  on  a  policy  of  insurance  upon  goods  by  the 
Boxalane  at  and  from  any  ports  or  places  in  South  America,  to  a  port  in  France 
or  the  United  Kingdom,  with  various  liberties,  not  material  to  be  mentioned. 
By  a  written  memorandum  at  the  foot  of  the  policy,  the  insarance  was  declared 
to  be  on  hides  shipped  at  Valparaiso  free  of  average,  unless  the  ship  should  be 
stranded ;  and  in  case  of  average  loss,  the  underwriters  were  to  pay  the  expense 
of  washing  and  drying  in  full.  The  declaration  contains  the  usual  averments, 
and  states  that  the  hides  were  shipped  at  Valparaiso ;  that  the  vessel  set  sail 
with  them  on  board  for  Bordeaux,  a  port  in  France ;  and  that  in  the  course  of 
the  voyage,  the  hides  became  lost  by  the  perils  of  the  sea,  and  never  arrived  at 
Bordeaax. 

The  plea  is  the  general  issue. 

It  appears  by  the  record  that  the  cause  was  tried,  and  a  special  verdict  found, 
which  after  stating  the  facts  necessary  to  support  those  parts  of  the  declaration 
upon  which  no  question  arises,  sets  forth  the  loss  in  substance  as  follows : — 
'^  That  the  hides  of  the  valae  of  1000/.  having  been  shipped  in  the  vessel,  she 
set  sail  on  her  ^voyage ;  in  the  progress  of  which  she  encountered  perils  rM^ja 
of  the  sea,  and  sprang  a  leak,  in  consequence  of  which  she  was  compelled  ■- 
to  put  into  Rio  Janeiro,  being  the  nearest  port;  that  her  cargo  was  taken  out 
and  landed,  when  it  was  foand,  as  the  fact  was,  that  the  hides  were  damaged 
by  the  perils  of  the  sea;  that  bv  reason  of  their  being  wetted  by  the  water 
issuing  throuffh  the  leak,  and  or  the  consequent  dampness  of  the  hold,  they 
were  undergoing  a  process  of  fermentation,  which  could  not  be  checked ;  and 
that  in  consequence  of  their  progressive  putrefaction  it  was. impossible  to  carry 
them,  or  any  part  of  them,  in  a  saleable  state,  to  the  termination  of  the  voyage; 
and  that  if  it  had  been  attempted  to  take  them  to  Bordeaux  they  would  in  con- 
sequence of  the  putrefaction  have  lost  the  charactor  of  hides  before  their  arrival. 
The  special  verdict  further  states,  that  the  hides  were  in  consequence  sold  at 
Bio  Janeiro  by  order  of  the  French  consul  there,  for  the  sum  of  270/. ;  that 
they  were  purchased  to  be  tanned,  and  were  afterwards  tanned ;  that  the  ship 
being  repaired,  set  sail  for  Bordeaux,  and  was  stranded  upon  entering  the  Ga- 
ronne ;  and  that  the  earliest  intelligence  of  the  damage  and  sale  were  received 
at  the  same  time  in  a  letter  from  Bordeaux. 

The  judgment  is  entered  for  the  defendant :  to  set  aside  which  judgment  this 
writ  of  error  is  broaght.  The  stranding  of  the  vessel  upon  entering  the  river 
Garonne  in  her  passage  to  Bordeaux,  is  introduced  into  the  special  verdict,  with 
a  view  to  meet  the  supposed  case  of  a  partial  loss  :  and  it  has  been  contended, 
that  the  fact  of  stranding,  being  a  condition  to  let  in  the  claim  for  a  partial  loa8| 
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it  k  not  materkl  whether  the  etranding  takee  pUoe  whibt  the  goods  insured 
are  on  boards  or  after  they  have  been  landed.  We  are  not  prepared  to  adopt 
that  eondoflion :  bat  the  view  we  take  of  this  case  renders  it  nnneoessar  j  to 
^Mn^  enter  into  anj  discossion  of  the  ^argument  or  to  pronounce  any  opinion 
-'  upon  it.  It  appears  from  the  report  of  the  judgment  of  the  Court  of 
Common  Pleas  upon  Uiis  case,  that  the  learned  judges  were  of  opinion  that  there 
was  a  constructive  total  loss,  in  case  it  had  been  followed  by  an  abandonment 
to  the  underwriters;  and  that  their  judgment  for  the  defendant  was  grounded 
upon  the  want  of  such  abandonment 

It  has  been  urged  before  us  in  support  of  the  judgment,  first,  that  there  was 
no  total  loss;  secondly,  that  if  there  were  any  circumstances  which  might  have 
amounted  to  more  than  an  average  or  partial  loss,  they  were  not  such  as  with- 
out  an  abandonment  could  have  been  converted  into  a  total  loss.  Upon  the 
first  point  it  has  been  contended,  that  even  if  these  goods  had  not  been  excepted 
from  averace  loss  by  the  memorandum,  unless  upon  the  condition  of  stranding, 
there  would  not  in  this  case  have  been  a  total  loss,  and  that,  a  fortiori,  beinf 
goods  so  expressly  excepted  from  average  loss  by  the  memorandum,  they  could 
not  become  totally  lost  so  long  as  any  part  of  them  remained  in  specie  at  the 
termination  of  the  risk ;  that  the  risk  terminated  when  the  goods  were  taken 
out  at  Bio  de  Janeiro,  when  they  were  so  finr  from  beiuff  destroyed  by  the  perils 
of  the  sea,  that  they  were  actually  sold  as  hides,  and  were  capable  of  being 
tanned. 

It  appears  to  us  that  there  is  no  ground  whatever  for  this  assumed  distinction 
between  goods  that  are  subject  to  a  partial  loss  unconditionally,  and  goods  ex- 
cepted by  the  memorandum  from  such  a  loss.  The  interest  which  the  assured 
may  have  in  certain  cases  to  convert  a  partial  loss  into  a  total  loss,  may  be  a 
fiur  argument  to  a  jury  upon  a  doubtful  question  of  fact  as  to  the  nature  of  the 
loos  or  the  motive  for  an  abandonment ;  and,  in  the  same  view  that  interest  has 
been  adverted  to  occasionally  by  judges,  where  the  condunons  to  be  drawn 
Mjcr\  *fn>m  facts  upon  a  special  case,  or  upon  a  motion  for  a  new  trial,  were 
^  open  to  discussion.  But  there  is  neither  authority  nor  principle  for  the 
distinction  in  point  of  law;  whether  a  loss  be  total  or  partial  in  its  nature,  must 
depend  upon  general  principles.  The  memorandum  does  not  vary  the  rules 
upon  which  a  loss  shall  be  partial  or  total ;  it  does  no  more  than  preclude  the 
indemnity  for  an  ascertained  partial  loss,  except  on  certain  conditions.  It  has 
no  application  whatever  to  a  total  loss,  or  to  the  principle  on  which  a  total  loss 
18  to  be  ascertained. 

Dismissing  this  distinction  then,  the  argument  rests  ujpon  the  position,  that 
if,  at  the  termination  of  the  risk,  the  goods  remain  in  specie,  however  damaged, 
there  is  not  a  total  loss.  Now  this  position  may  be  just,  if  bv  the  "  termination 
of  the  risk,"  b  meant  the  arrival  of  the  goods  at  their  place  of  destination 
aeoording  to  the  terms  of  the  policy.  But  there  is  a  fallacy  in  applying  those 
words  to  the  termination  of  the  adventure  before  that  period  by  a  peril  of  the 
sea.  The  object  of  the  policy  is  to  obtain  an  indemnity  for  any  loss  that  the 
aasured  may  sustain  by  the  goods  being  prevented  by  the  perils  of  the  sea  from 
arriving  in  safety  at  the  port  of  their  destination.  .  If,  by  reason  of  the  perils 
insured  against,  the  ttooda  do  not  so  arrive,  the  risk  may  in  one  sense  be  said  to 
have  terminated  at  the  moment  when  the  goods  are  finally  separated  from  the 
vessel :  whether,  upon  such  an  event,  the  loss  is  total  or  partial,  no  doubt,  de- 
pends upon  circumstances.  But  the  existence  of  the  goods,  or  any  part  of  them, 
in  specie,  is  neither  a  conclusive,  nor,  in  many  cases,  a  material  circumstance  to 
that  question.  If  the  goods  are  of  an  imperishable  nature,  if  the  assured 
beoome  possessed  or  can  have  the  control  of  them,  if  they  have  still  an  oppor- 
tnnity  of  sending  them  to  their  destination,  the  mere  retardation  of  their  arri- 
mnja^  val  at  their  original  port  may  be  of  no  prejudice  *to  them  beyond  the 
•I  expense  of  re-wipment  in  another  vessel.  In  such  a  case,  the  loss  can 
be  bat  a  partial  loss,  and  must  be  so  deemed,  even  though  the  assured  should, 
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for  some  real  or  sapposed  advaatage  to  thenuelTeSi  elaet  to  sell  die  gpoda  whoe 
they  have  been  landed,  instead  of  taking  meaanrea  to  tranamit  them  to  their 
erifl;inal  destination.  Bat  if  the  gooda  ono^damaged  by  the  perils  of  the  sea, 
and  neoeasaril^  landed  before  the  termination  of  the  voyage,  are,  by  reason  of 
that  damage,  in  soch  a  state,  thongh  the  speeies  be  not  utterly  destroyed,  that 
they  cannot  with  safety  be  re-shipped  into  the  same  or  any  other  vessel;  if  it 
be  oertain  that,  before  the  termination  of  the  original  voyage,  the  species  itself 
would  disappear,  and  the  ^oods  assume  a  new  form,  losing  all  their  original 
oharacter;  if,  though  imperishable,  they  are  in  the  hands  of  strangers  not  under 
the  control  of  the  assured ;  if  by  any  circumstance  over  which  he  has  no  con* 
trol  they  can  never,  or  within  no  assignable  period,  be  brought  to  their  original 
destination ;  in  any  of  these  cases,  the  ciroamstanoe  of  their  existing  in  specie 
at  thai  Jbrced  terminatian  of  the  risk,  is  of  no  importance.  The  loss  is,  in  ita 
nature,  total  to  him  who  has  no  means  of  recovering  his  goods,  whether  hia 
inability  arises  from  their  annihilation  or  from  any  other  insuperable  obstacle. 
Accordingly,  in  the  case  of  Hunt  and  Others  v.  The  Royal  Exchange  Assu* 
ranee,  5  M.  &  S.  47,  which  was  cited  by  the  Attorney-General  in  siq>port  of  his 
argument,  the  judgment  of  Lord  EUenborough  contains  a  very  important  paa* 
sage,  which  dbtinguishes  it  from  the  present  case.  He  says,  ''If,  indeed,  the 
cargo  had  bten  of  a  perishalie  nature,  this  would  not  have  been  a  case  of 
retudation  only,  but  of  destruction  of  the  thing  assured ;"  and  further,  he  sayay 
<'  I  cannot  necessarily  infer  that  the  flour  would  be  changed  in  quality  pit2g0 
Had  condition  by  the  delay  from  November  to  April,  so  as  to  incur  any  *- 
material  dauu^ee  operating  a  destruction  of  the  thing  insured/'  In  the  case  of 
Anderson  v.  Wallis,  2  M.  &  S.  240,  whidbi  was  also  relied  upon,  the  goods  con- 
sbted  of  copper,  which  was  wholly  uninjured,  and  of  iron,  which  was  partially 
damaged }  the  assured  by  their  own  agent  had  possession  of  them ;  the  ship 
was  capable  of  repair,  and  might  have  prosecuted  the  voyage,  and  did,  in  four 
weeks  after  the  accident,  sail  upon  another  voyage :  the  only  pretence  for  a  total 
loss  was  the  retardation  of  the  voyage ;  upon  which  ground,  combined  with  tho 
other  eironmstances,  the  Court  held  the  loss  not  to  be  total.  But  it  is  clear 
from  the  judgment  of  the  Court,  that  if,  by  reason  of  the  perils  of  the  sea,  the 
floods  could  never  have  been  sent  to  their  destination,  the  loss  would  have  been 
held  to  be  total.  In  like  manner  it  will  be  found  in  the  other  cases  cited  upon 
this  part  of  the  arflument,  that  there  has  always  existed  one  or  more  other  cir« 
cumstances  in  combination  with  that  of  the  goods  existiiur  in  specie,  to  induce 
the  judgment  that  the  loss  was  not  total :  as  in  Olennie  v.  The  Royal  Exchange, 
2  M.  &  S.  371,  the  rice  had  arrived  at  his  port  of  destination,  and  though  dam- 
aged, was  delivered  to  the  conBiffnees,and  in  a  saleable  state  as  rice.  In  Thomp- 
son V.  The  Royal  Exchange,  16  East,  214,  the  tobacco  and  sugar,  thongh  dam« 
aged  by  the  perils  of  the  sea,  were  in  the  hands  of  the  owner  at  Heligoland; 
and  as  stated  by  Lord  EUenborough,  in  his  judgment,  mi^ht  for  any  thing  that 
appeared  have  been  forwarded  to  their  port  of  destination.  In  Anderson  ▼. 
The  Royal  Exchange  Assurance  Company,  7  East,  88,  the  wheat  was  partly 
saved,  was  in  the  hands  of  the  shipper  at  Waterford,  was  kiln-dried,  and  might 
have  been  forwarded  as  the  rest  of  the  cargo  *was,  after  the  same  ope-  pioRl 
ration,  to  its  port  of  destination  :  but  the  owner,  after  dealing  with  it  ^ 
for  some  time  as  his  own,  abandoned  it  too  late,  even  if  he  ever  had  a  right  to 
abandon  it  at  all.  In  the  case  before  us  the  jury  have  found  that  the  hides 
were  so  far  damaged  by  a  peril  of  the  sea,  that  they  never  could  have  arrived 
in  the  form  of  hides.  By  the  process  of  fermentation  and  putrefaction,  which 
had  commenced,  a  total  destruction  of  them  before  their  arrival  at  the  port  of 
destination,  became  as  inevitable  as  if  they  had  been  cast  into  the  sea  or  con* 
snmed  by  fire.  Their  destruction  not  being  consummated  at  the  time  they  were 
taken  out  of  the  vessel,  they  became  in  that  state  a  salvage  for  the  benefit  of 
the  party  who  was  to  sustain  the  loss,  and  were  accordingly  sold;  and  the  facta 
of  the  loss  and  the  sale  were  made  known  at  the  same  time  to  the  assured* 
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Nattier  he  nor  the  miderwriten  oonld  at  that  time  esEeieiae  any  control  over 
them,  or  hj  any  interference  alter  the  coneequenoeB.  It  appears  to  jib,  there> 
fine,  thai  this  was  not  the  case  of  what  has  been  called  a  conairueHve  loss,  hot 
of  an  abeolnte  total  loss  of  the  goods:  they  could  never  arrive;  and,  at  the 
seme  moment  when  the  inteUigenee  of  the  loss  arrived,  all  speoolation  was  at 
an  end.  It  has  indeed  been  strenaoosly  contended  before  ns,  that  the  sale  of 
the  hides  whilst  they  remained  in  specie,  rendered  abandonment  neoessaiy  to 
make  the  loss  total ;  that  the  money  prodnoed  at  the  sale  became  vested  in  the 
sssttied ;  that  he  had  an  nndonbted  right  to  keep  it  if  he  thought  proper,  and 
to  treat  the  loss  as  partial;  and  that,  wherever  it  is  in  his  power  to  treat  the 
loss  as  partial,  an  abandonment  is  neoesssiy  to  make  it  a  total  loss.  The  assured 
certainly  has  always  an  cation  to  claim  or  not ;  but  his  abstaining  from  his 
light  does  not  alter  the  nature  of  it :  and  if  it  be  true  that  the  proceeds  of  the 
^821  "^^  ▼^ted  in  him,  they  wonld  equally  have  done  so,  if,  instead  of  *beinff 
^  sold  in  specie,  the  hides  had  actually  changed  their  form,  and  been  sold 
as  glne,  or  manure,  or  ashes.  The  argument,  therefore,  in  efiidct,  resolves  itself 
into  this  question,  whether,  when  a  t(^  loss  has  taken  place  before  the  termi* 
nation  of  the  risk  insured,  with  a  salvage  of  some  portion  of  the  subject  insured, 
whidi  has  been  converted  into  money,  the  insured  is  bound  to  abandon  before 
he  can  recover  for  a  total  loss.  If  any  doubt  should  exist  upon  this  point,  it  is 
important  that  it  should  be  well  considered  and  determined. 

The  history  of  our  own  kw  furnishes  few,  if  any,  illustrations  of  the  subject 
of  abandonment  before  the  time  of  Lord  Mansfield.  That  great  judge  was  obliged 
to  resort  to  the  aid  of  forei^  codes,  and  to  the  opinions  of  foreign  jurists,  for 
the  roles  and  principles  which  he  laid  down  in  the  leading  cases  of  GKms  v« 
Withers,  2  Bnrr.  688,  and  Hamilton  v.  Mendez,  1  W.  Bkck.  276.  But  even 
thoae  principles  are,  comparatively  speaking,  of  modem  date.  The  most  ancient 
codes  of  the  law  maritime  when  it  wsa  considered  as  part  of  the  law  of  nations, 
contain  no  chapter  upon  assurances,  neither  do  the  earliest  municipal  codes,  nor 
the  earliest  treatises  upon  assurances  make  any  mention  of  abandonment.  When 
a  policy  of  assurance  was  considered  in  the  nature  of  a  waser  without  reference 
to  any  actual  interest  possessed  by  the  assured,  it  was  needlees  to  treat  of  aban- 
donment. The  Code  of  Florence,  which  bears  date  1528,  contains  no  allusion 
to  that  topic.  The  decisions  of  the  rota  of  Genoa,  at  the  time  when  that  state 
was  most  eminent  for  its  naval  power  and  oommercial  enterprise,  have  been  pre* 
served  by  Strsccha.  Amongst  them  are  found  many  cases  of  insurance  upon 
sea  risks :  not  one  of  them  turns  upon  any  question  of  abandonment,  or  con* 
^831  ^^°*  ^^^  allusion  to  that  subject.  The  same  author  has  written  a  *very 
^  elaborate  treatise  upon  assurances,  but  is  equally  silent  on  the  subject  of 
abeadonment.  He  has  luso  preserved  in  that  treatise  the  form  of  a  policy, 
bearing  date  at  Ancona,  October  20,  1567,  which  he  says  was  at  that  time  m 
WBoeM  use  amongst  the  States  of  Italy.  From  the  terms  of  that  policy  it  is 
diiBoolt  to  infer  any  right  or  duty  of  abandonment.  It  contains  this  dause, 
^  Bt  si  ddle  mercantie  assecurate  intervenisse  o  fosse  intervenuto  alcnn  disastro 
li  assecuratorij  debbono  dare  et  pagare  quelli  danari  assecurati  al  detto  assecu- 
rato  fra  mesi  due  dal  di  che  in  Ancona  ne  fosse  vera  nueva.  Et  si  pretendessero 
per  ngiono  alcuna  dire  in  oontrario  non  possono  esser  uditi  da  oorte,  guidice,  o 
magistrato  alcuno,  si  prima  non  averanno  pagati  eifectualemente  danari  contani.'' 
So  that  not  only  two  months  after  the  credible  news  of  any  disaster  was  the 
underwriter  bound  to  pay  a  total  loss,  but  if  he  meant  to  contest  the  claim,  he 
wstf  within  that  time  to  purchase  the  right  of  litigation  by  first  paying  the  sum 
insored.  It  was,  however,  to  be  restored  to  him  in  the  event  of  his  suooess. 
There  is  also  a  oUnse  in  the  policy,  by  which  if  there  was  no  account  of  the 
ship  for  twelve  months,  the  underwriter  was  bound  to  pay  at  the  end  of  that 
time,  subject  to  restitution  if  the  ship  should  afterwards  arrive :  a  provision 
wholly  inconsistent  with  any  notion  of  abandonment.  The  same  law  probably 
preiialed  at  that  period  thionghont  the  states  of  Italy.    But  when  assursnces 
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euae  to  be  ixmndered  as  oontnots  of  indamnitjr,  and  not  as  mere  wagen,  it  be- 
came necessary  to  make  some  rules  for  the  oondact  of  the  parties,  where  the  loas 
was  partial,  as  well  as  to  secure  to  the  assnredi  when  it  was  total,  the  full  mea- 
sure of  his  indemnity,  and  no  more.  The  obligation  of  abandonment  was  the 
necessary  consequence  of  confining  the  object  of  the  contract  to  a  strict  indem- 
nity. Accordingly  we  find  in  the  chapter  of  assurances  in  the  civil  statutes  of 
Qenoh  in  1610,  uie  disaster  "^ipon  which  the  underwriter  is  bound  to  pay,  r^oQi 
is  limited  and  defined  to  be  the  incapacity  of  the  ship  to  proceed  within  ^ 
a  month  after  she  has  been  disabled,  or  the  detention  of  ner  by  force,  and  the 
compulsory  dereliction  of  her  voyage,  whereby  she  is  forced  to  land  the  goods 
insured.  In  those  cases  the  assured  may  either  abandon  the  goods  and  demand 
the  full  insurance,  or  make  up  the  amount  of  the  loss,  and  demand  it  from  the 
underwriters,  who,  if  it  amount  to  50  per  cent.,  shall  have  their  option,  either 
to  pay  that  sum  and  leave  the  goods  to  the  assured,  or  to  pay  the  whole  and  take 
thegoods.     By  the  same  law  wager  policies  are  prohibited  and  declared  void. 

Here,  it  is  obvious,  that  the  object  of  the  law  was  to  limit  the  claim  of  the 
assured  to  a  strict  indemnity.  The  same  principal  will  be  found  in  the  various 
codes  of  the  other  maritime  states  of  Europe,  in  which  abandonment  is  men- 
tioned ',  though  it  must  be  admitted  that  the  rules  they  have  respectively  adopted 
are  very  different.  In  some,  abandonment  is  merely  permissive,  and  limited  to 
very  few  cases.  In  others,  as  in  the  codes  of  Rotterdam  and  Amsterdam,  aban- 
donment was  imperative  even  in  the  case  of  an  absolute  total  loss.  Such  seems 
to  have  been  the  law  of  France  as  established  by  the  ordinances  of  Louis  XIY . 
in  1681.  From  the  words  of  that  code,  indeed,  it  might  be  thought  that  they 
were  only  intended  to  prohibit  it  in  all  butihe  specified  cases,  and  not  to  enforce 
it  as  a  preliminary  condition  for  recovering  an  aosolnte  total  loss :  "  ne  pourra 
le  delaissement  etre  fait  qu'en  cas  de  prise,  naufrage,  bris,  echoument,  ar^t  de 
prince,  on  perte  entiere  des  effets  assures :  et  tous  autre  dommages  ne  seront  re- 
putes qu  'avarids.''  Emerigon,  in  his  Treatise  des  Assurances,  c.  17,  s.  1,  re- 
marks, that  abandonment  presents  to  the  mind  the  idea  of  a  thin^  existing  in 
whole  or  in  part,  or  at  least  the  idea  of  a  doubtful  ^existence,  for  it  ap-  t^qk 
pears  absurd  to  renounce  to  the  assurers  a  thing  of  which  the  absolute  ^ 
toss  is  already  established.  Nevertheless,  he  savs,  "  according  to  our  maritime 
laws  one  may  abandon  to  the  underwriters  a  thioff  entirely  lost,  and  however 
singular  it  ma^  appear,  the  law  requires  the  form  of  an  abandonment  in  the  pro- 
cess of  an  action  de  delaissement,  though  it  be  stated  that  the  goods  have  aoeo- 
lutely  ceased  to  exist."  This  apparent  inconsistency  in  the  law  of  France  b 
now  removed  by  the  code  of  Napoleon.  Under  the  title  du  Delaissement  in  the 
Code  de  Commerce,  there  are  seven  cases  enumerated,  in  which  abandon  men  t  is 
permitted,  amongst  which  the  ''  perte  entiere,  des  effets  assurees"  is  not  to  be 
found.  There  is,  indeed,  a  power  given  to  abandon  in  case  the  loss  or  damage 
of  the  goods  insured  amounts  to  three-fourths ;  but  the  necessity  of  making  an 
abandonment  in  case  of  the  entire  loss,  seems  to  be  guarded  affaiust  expressly  by 
the  Article  372,  which  provides, ''  that  the  abandonment  shall  extend  to  nothing 
but  those  effects  which  are  the  object  of  the  assurance  and  of  the  risk." 

But  whatever  lights  might  have  been  heretofore  derived  from  foreign  codes 
and  jurists,  the  practice  of  insurance  in  England  has  been  so  extensive,  and  the 
questions  arising  upon  every  branch  of  it  have  been  so  thoroughly  considered 
and  settled,  that  we  need  not  now  look  beyond  the  authorities  of  the  English 
kw  to  illustrate  the  principle  on  which  the  doctrine  of  abandonment  rests,  and 
the  consequences  which  result  from  it.  It  is,  indeed,  satisfactory  to  know,  thai 
however  the  laws  of  foreign  states  upon  the  subject  may  vary  from  each  other, 
or  from  our  own,  they  are  all  directed  to  the  common  object  of  making  the 
contract  of  insurance  a  contract  of  indemnity,  and  nothing  more.  Upon  that 
principle  is  founded  the  whole  doctrine  of  abandonment  in  our  law.  The  under- 
writer engages,  that  the  object  "^of  the  sssurance  shall  arrive  in  safety  r^AgA 
at  its  destined  termination.    If,  in  the  progress  of  the  voyage,  it  becomes  ^ 
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Mali  J  dertroyed  or  annihOsted;  or  if  it  be  plaoed,  by  reMon  of  the  perib  against 
which  he  insures,  in  such  a  position,  that  It  is  wholly  out  of  the  power  of  the 
aflsored  or  of  the  underwriter  to  procure  its  arrival,  he  is  hound  by  the  very 
letter  of  his  ooiitraot  to  pay  the  sum  insured.  But  ihere  are  intermediate  cases 
*-ihere  may  be  a  capture,  which  though  primA  facie  a  total  loss,  may  be 
feUowed  by  a  reca]^tnre,  which  would  revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention  which  may  speedily  terminate,  or  may  last  so 
long^  as  to  end  in  the  impossibilily  of  bringing  the  ship  or  the  eoods  to  their 
destination.  There  may  be  some  other  penl  which  renders  the  ship  unnavin> 
hie,  without  any  reasonable  hope  of  repair,  or  by  which  the  goods  are  partly 
kst,  or  so  dama^,  that  they  are  not  worth  the  expense  of  bringing  them,  or 
whi^  remains  of  them,  to  their  destination.  In  all  these  or  any  similar  cases, 
if  a  prudent  man  not  insured,  would  decline  any  further  expense  in  prosecuting 
an  adventure,  the  termination  of  which  will  probably  never  be  successfully 
accomplished,  a  party  insured  may,  for  his  own  benefit,  as  well  as  that  of  the 
underwriter,  treat  the  case  as  one  of  a  total  loss,  and  demand  the  full  sum 
insured.  But  if  he  elects  to  do  this,  as  the  thins  insured,  or  a  portion  of  it 
still  exists,  and  is  vested  in  him,  the  very  principle  of  the  indemnity  requires 
tiiat  he  should  make  a  cession  of  all  his  right  to  the  recovery  of  it,  and  that 
too,  within  a  reasonable  time  after  he  receives  the  intelligence  of  the  accident, 
that  the  underwriter  may  be  entitled  to  all  the  benefit  of  what  may  still  be  of  * 
any  value;  and  that  he  may,  if  he  pleases,  take  measures,  at  his  own  cost,  for 
reidinng  or  increasing  that  value.  In  all  these  cases  not  only  the  thing  assured 
*2871   ^^  ^^  ^^  ^^  ^  supposed  to  exist  in  specie,  but  *there  is  a  possibility, 

-■  however  remote,  of  its  arriving  at  its  destination,  or  at  least  of  its  value 
bring  in  some  way  affected  by  the  measures  that  mav  be  adopted  for  the  recovery 
or  preservation  of  it.  If  the  assured  prefers  the  chance  of  any  advantage  that 
may  result  to  him  beyond  the  value  insured,  he  is  at  liberty  to  do  so;  but  then 
he  must  also  abide  the  risk  of  the  arrival  of  the  thing  insured  in  such  a  state 
as  entitle  him  to  no  more  than  a  partial  loss.  If,  in  the  event,  the  loss  should 
become  absolute,  the  underwriter  is  not  the  less  liable  upon  his  contract,  because 
the  insured  has  used  his  own  exertions  to  preserve  the  thing  assured,  or  has 
postponed  his  chum  till  that  event  of  a  total  loss  has  become  certain  which  was 
uncertain  before.  In  the  language  of  Lord  Ellenborouffh,  in  the  case  of  Mel* 
hsh  V.  Andrews,  15  East,  13,  <Mt  is  an  established  and  fitmiliar  rule  of  insur- 
ance, that  when  the  thing  insured  subsists  in  specie,  and  there  is  a  chance  of 
its  reoovery,  there  must  be  an  abandonment.  A  party  is  not  in  any  case  obliged 
to  abandon,  neither  will  the  want  of  an  abandonment  oust  him  of  his  claim  for  that 
which  is  in  fact  an  average  or  total  loss,  as  the  case  may  be.''  Again,  in  Mullett 
V.  Shedden,  13  East,  304,  the  same  learned  Judge  says,  **  If,  instead  of  the  saltpetre 
having  been  taken  out  of  the  ship  and  sold,  and  the  property  divested,  and  the 
subject  matter  lost  to  the  owner,  it  had  remained  on  board  the  ship,  and  been 
rsatored  at  last  to  the  owner,  I  should  have  thought  there  was  much  in  the 
argument,  that  in  order  to  make  it  a  total  loss,  there  should  have  been  notice  of 
abandonment,  and  that  such  notice  should  have  been  given  sooner :  but  here 
the  property  itself  was  totally  lost  to  the  owner,  and  the  necessity  of  any  aban- 
MQo-i  donment  was  altogether  done  away.''    In  that  case,  the  sentence  *under 

^  which  the  sale  was  made  had  been  reversed,  and  the  proceeds  directed  to 
be  paid  to  the  owner.  So  that  there  was  a  substitution  of  money  for  a  portion 
at  least  of  the  matter  insured.  But  these  cases  are  direct  authorities  that  no 
abandonment  is  necessary  where  there  is  a  total  loss  of  the  subject  matter  in- 
sured. To  which  may  lie  added  the  cases  of  Oreen  v.  The  Royal  Exchange 
Aflsuranoe  Company,  6  Taunt  68,  Idle  v.  The  Royal  Exchange  Assurance  Com- 
pany, 8  Taunt.  755;  Robertson  v.  Clark,  1  Bins.  445;  Cambridge  v.  Ander- 
iOD,  2  B.  &  0.  697  :  this  last  is  in  all  points  similar  to  the  present,  and  is  an 
express  derision  that,  when  the  subject  matter  insured  has,  by  a  peril  of  the 
sea,  lost  its  form  and  speries,  where  a  ship,  for  example,  hss  become  a  wreck  or 
%  mere  congeries  of  planks,  and  has  been  bonft  fide  sold  in  that  state  for  a  sum 
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of  moD^,  the  aasured  may  reeoTer  a  total  loss  without  any  abandoninent.  In 
fiKJt,  when  snch  a  sale  takes  plaoe,  and  in  the  opinion  of  the  jury  is  jostifiied  by 
necessity  and  a  dne  regard  to  the  interests  of  all  parties,  it  is  made  for  the  bene* 
fit  of  the  party  who  is  to  sustain  the  loss ',  and  if  there  be  an  insnranoe,  the  net 
amount  of  the  sale,  after  deducting  the  oharees,  becomes  money  had  and  re- 
ooived  to  the  use  of  the  underwnter,  upon  uie  payment  by  him  of  the  total 
loss.  It  may  be  proper  to  mention,  however,  that  the  assured  may  preclude 
himself  from  reooyering  a  total  lose,  if,  by  any  view  to  his  own  interest^ 
he  Yolnntarily  does,  or  permits  to  be  done,  any  act  whereby  the  interest 
of  the  underwriter  may  be  prejudiced  in  the  recovery  of  the  money.  Sup- 
pose, for  example,  that  the  money  received  upon  the  sale  should  be  greater 
than  or  equal  to  the  sum  insured,  if  the  assured  allows  it  to  remain 
in  the  hands  of  his  agent,  or  of  the  party  making  the  sale,  and  treats  it 
as  his  own,  he  must  take  upon  himself  the  consequence  of  any  subae* 
*quent  loss  that  may  arise  of  that  money,  and  cannot  throw  upon  the  riMoa 
underwriter  a  peril  of  that  nature.  This  is  the  true  principle  of  the  case  ^ 
of  Mitchell  o.  £die,  1 T.  R.  608,  which  was  cited  as  an  authority  for  the  decision 
of  the  Court  of  Common  Pleas.  There  the  insurance  was  upon  sugar  from 
Jamaica  to  London.  The  ship  had  been  captured  by  a  privateer,  deprived  of 
some  of  her  crew  and  a  portion  of  her  stores,  then  released,  and  carriei  by  the 
remainder  of  the  crew  into  Charleston,  where  she  arrived  on  the  18th  of  February 
1782.  The  report  does  not  state  when  the  intelligence  of  this  event  arrived  in 
London,  but  it  is  probable  that  it  must  have  reached  the  assured  before  the  month 
of  June  following.  One  of  the  owners  of  the  ship  was  resident  at  Charleston ; 
he  took  possession  of  her,  and  instead  of  dispatching  her  on  the  original  voyagei 
he  sold  the  cargo  of  sugar  in  the  month  of  June,  and  sent  the  ship  on  another 
voyage.  He  had  been  connected  with  the  assured  in  former  adventures.  He 
retained  the  money  in  his  hands,  a&d  came  to  England  in  June  1783.  The  as- 
sured pressed  him  for  the  payment  of  the  money,  but  took  no  step  to  recover  it; 
he  beoime  insolvent  the  following  year :  no  claim  was  made  upon  the  under* 
writers  till  after  this  event ;  and  then,  after  the  expiration  of  three  years  from 
the  alleged  loss  of  the  soods,  notice  of  abandonment  was  given,  and  the  action 
brought ;  upon  which  the  defendant  paid  into  court  a  sum  sufficient  to  cover  a 
general  average,  and  pleaded  the  general  issue.  The  court  gave  judgment  against 
the  plaintiff;  stating  that  he  h&d  abandoned  too  late.  And  it  cannot  be  dis- 
puted, that  if  he  ever  he  had  any  colour  for  claiming  a  total  loss,  it  must  have 
Deen  upon  an  abandonment  before  he  heard  of  the  sale,  as  he  afterwards  gave 
credit  to  his  agent  for  the  money,  and*  elected  to  treat  as  his  own,  till  rutoon 
the  event  of  an  insolvency,  which  prevented  the  underwriter  from  recov-  ^ 
ering  it.  But  in  fact  there  never  was  a  total  loss  by  a  peril  of  the  sea.  The 
sugars  were  safe  at  Charleston,  and  the  sale  by  the  owner  of  the  ship,  was  not 
a  loss  by  a  peril  ensured  against.  The  secret  of  the  conduct  of  the  assured  may 
be  discovered  by  a  reference  to  the  dates  and  circumstances  of  the  time.  During 
the  war  with  America,  and  especially  towards  the  close  of  it,  the  intercourse 
between  that  country  and  the  West  India  Islands  was  much  interrupted,  and 
the  price  of  colonial  produce  was  higher  in  Charleston  than  in  London.  It  was 
therefore  probably  his  interest  to  give  up  his  claim  upon  the  underwriters,  and 
adopt  the  sale,  if  therefore  the  sale  of  the  goods  could  have  been  treated  as  a 
loss,  the  conduct  of  the  assured  had  either  deprived  him  of  the  right  to  claim  it^ 
or  made  him  liable,  if  he  had  the  right,  to  account  to  the  underwriters  for  the 
amount  of  the  sale.  If  indeed  the  court  must  be  supposed  to  have  treated  the 
sale  at  Charleston  as  a  loss,  for  which  the  underwriter  was  at  any  time  respon- 
sible, the  case  may  be  an  authority  for  establishinff  the  principle,  that  even 
when  a  total  loss  has  occurred,  by  a  sale  of  the  goods,  the  assured  may,  by  his 
own  conduct  in  electing  to  take  the  proceeds  instead  of  making  his  claim  upon 
the  underwriter,  if  he  thereby  alters  the  position  of  the  fiicts  so  as  to  affect  the 
interest  of  the  underwriter,  forfeit  his  claim  to  recover  a  total  loss.  But  the  case 
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is  in  no  Tiew  an  Anthority  for  tlie  jadgnent  of  the  Court  of  Oommon  Pleafl, 
whieh  for  these  reaaons  we  think  ought  to  be  lOTeraed ;  and  a  veidiot  entered 
fir  the  pkintiff  for  272. 16t.  6dL  and  40«.  ooets.  Judgment  for  pkintiff. 


*291J  *BBOOKBS  v.  FABLAR.    Nov.  15. 

The  defendant  is  not  entitled  to  demand  particnlan  on  a  count  for  a  bill  of  exchange. 

This  was  an  action  against  the  dnwer  of  a  bUl  of  exchange  for  200/. 

The  dechuration  at  firot  oontained  counts  for  money  paid,  and  on  an  aooount 
stated,  as  well  as  the  count  on  the  bill. 

At  this  stage  of  the  proceedings,  the  plaintiff  gave  in  a  particular  of  demand 
''for  94/.  9a.,  part  of  the  consideration  of  the  bill  of  exchange.^' 

The  plaintiff  afterwards  amended  his  declaration,  by  striking  out  the  counts 
for  money  paid  and  on  an  aooount  stated,  when  the  defendant  took  out  a  sum- 
mons for  further  particulars ;  but  the  juc^  refusing  to  make  any  order, 

BcmpoBy  Seijt  obtained  a  rule  nbi  for  further  particulars,  on  an  affidavit 
whieh  stated  that  the  bill  of  exchange  was  delivered  to  the  plaintiff  by  thenle- 
£Bndant  for  22/.  17s*  6c/.,  due  from  the  defendant  for  ^oods  bought  of  the  plain- 
tiff, but  not  then  delivered :  that  afterwards  the  plaintiff  delivered  goods  on 
aeeonnt,  to  the  amount  of  70/.  or  thereabouts,  but  refused  to  deliver  any  more : 
thai  no  invoice  was  delivered;  but  that  the  defendant  afterwards  tendered 
enoogfa  to  cover  the  amount  due,  which  tender  was  rejected. 

Siephen  Serjt.  (who  shewed  cause  upon  an  affidavit  by  the  jplaintiff,  asserting 
that  invoices  had  been  delivered  with  the  goods;  thai  the  residue  were  not  de- 
livrred,  because  defendant  fidled  to  perform  certain  conditions;  and  that  the 
Mgo-i  defendant  had  made  no  tender);  contended  '*'that  a  defendant  was  not 
-"  entitled  to  a  particular  on  a  count  for  the  recovery  of  a  bill  of  exchange, 
to  which  the  declaration  was  now  confined ;  Cooper  v,  Ajdios,  2  Carr.  &  P.  267. 
At  all  events,  the  psrty  ought  to  depose  that  he  does  not  know  for  what  the 
plaintiff  is  suins;  Snelling  v.  Chennels,  5  Dowl.  Pr.  C.  80;  whereas,  from  the 
defendant's  affioavit,  it  was  plain  he  was  acquainted  with  the  whole  transaction. 

BompoM.  Where  the  plaintiff  seeks  to  recover  in  respect  of  the  consideration 
of  the  bill,  instead  of  on  the  bill  itself,  it  is  necessary  the  defendant  should  know 
the  details  or  particulars  of  the  plaintiff's  demand :  without  such  information 
li  will  be  impossible  for  him  to  make  a  proper  tender. 

TiBTDAL,  C.  J.  The  rule  nisi  would  never  have  been  granted  if  we  had  known 
the  state  of  this  record. 

On  a  single  count  for  a  bill  of  exchange  the  defendant  is  not  entitled  to  anv 
partioulars,  unless  he  makes  out  a  strong  case  of  exception.  No  such  case  is 
made  out  on  these  affidavits,  from  which  it  appears,  that,  within  a  few  shillings, 
the  parties  are  acquainted  with  each  other's  case. 

Put  Curiam.  Bule  discharged. 


*398]  nn  the  Hatter  of  ANN  SCHOLFIELD,  a  married  Woman.  Nov.  16. 

The  affidaTlt  verifjing  the  certificate  of  a  married  woman's  acknowledgment  of  a  deed, 
maj  be  made  by  one  of  the  commisBioners  who  took  tbe  acknowledgment,  prorided  he 
be  ft  practising  attorney,  and  one  of  tiie  commisBioners  hare  no  interest  in  the  affair. 

Trs  aflimaliott-of -a  Qnaker,  veriffiog  l^e  commissioner's  certificate  of  Ann 
Seholfield's  acknowledgment  of  a  deed,  pursuant  to  8  ft  4  W.  4,  c.  74,  ss.  81, 
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84,  86,  wu  made  by  one  of  the  two  oommiflsionerB,  who  took  the  acknowledg- 
ment  and  sisned  the  certificate.  He  was  a  practising  attorney,  concerned  for 
Ann  Scho^eld.  The  other  commissioner  was  not  concerned  for  her,  or  in  any 
way  interested  in  the  transaction. 

The  clerk  of  the  enrolments  haying  objected  to  record  this  affirmation,  on  the 
ground  that  it  oaght  to  have  been  made  by  some  practising  attorney,  other  than 
one  of  the  two  commissioners,  so  that  the  Court  might  liaye  the  security  of 
three  persons  for  the  integrity  of  the  proceedings, 

WMCf  Seijt.  moyed  that  the  clerk  of  the  enrolments  misht  file  the  certificate 
of  record,  npon  this  affirmation,  contending  that  it  satisfied  all  the  requisitions 
of  the  rule  of  Hilary  term,  1834. 

By  that  rule,  the  affidavit  or  affirmation  may  be  made  by  one  of  the  commis- 
sioners where  it  is  found  convenient ;  it  must  be  made  by  a  practising  attorney; 
and  one  of  the  commissioners,  as  here,  must  be  a  person  not  interested  in  the 
transaction.  That  is  a  sufficient  security  for  the  regularity  of  the  proceedings ; 
and  in  many  cases  it  would  be  a  great  convenience  that  the  affidavit  should  be 
made  by  one  of  the  commissioners. 

TiNDAL,  C.  J.  There  can  be  little  doubt  the  primary  intention  of  the  Court 
was,  that  when  a  married  woman  *acknowledged  a  deed,  she  should  do  r«>04 
it  under  the  sanction  of  two  commissioners  and  a  practising  attorney;  '• 
and  I  remember  that  some  professional  men  at  first  thought  credence  should  be 
given  to  the  commissioners  without  calling  on  them  to  make  an  affidavit :  after- 
wards,  upon  some  inconvenience  occurring,  it  was  thought  that  one  of  the  com* 
missioners,  if  a  practising  attorney,  might,  where  it  was  convenient,  make  the 
affidavit  I  can  put  no  other  construction  on  the  words,  '*  Such  affidavit  may 
be  made,  where  it  is  found  convenient,  by  one  of  the  said  commissioners;"  aady 
therefore,  this  rule  should  be  made  abaorate. 

The  rest  of  the  Court  concurred.  Rule  absolute. 


GALE  V.  WINKES.    Mv.  21. 

A  distringfts  to  compel  appearance  must  be  indorsed  with  the  amonnt  of  the  debt  claimed ; 
it  is  not  Qsnally  issaed  unless  there  hare  been  three  unsaccessful  attempts  to  serve  the 
defendant  with  process,  or  it  appears  clearly  thaX  the  process  has  come  to  his  hands. 

During  the  last  vacation,  the  plaintiff's  attorney's  clerk  left  at  the  defend- 
ant's house  a  note  as  follows : — f  <  I  beg  to  inform  you  I  have  called  to  serve  you 
with  copy  of  process  at  the  suit  of  G.  Gkile;  and  if  you  do  not  call  on  Messrs. 
A.  B.,  his  attorneys,  before  two  o'clock  on  Saturday,  I  shall  caU  again  on  Sat- 
urday evening  at  nine." 

This  note  was  delivered  to  a  female,  a  relation  of  the  defendant^  who  trans- 
acted his  business. 

No  notice  being  taken  of  it,  the  clerk  called  again  on  the  Saturday  evening, 
when  the  female  said  she  had  delivered  the  note,  but  that  the  defendant  had 
left  no  message. 

Upon  this  state  of  facts,  a  judge  at  chambers  made  an  order  to  levy  on  the 
defendant's  goods  under  a  distringas. 

*Thi8  was  done;  but  the  distringas  was  not  indorsed  with  the  pmog 
amount  of  debt  set  forth  in  the  writ  of  summons.    Wherefore,  •- 

Archbold  obtained  a  rule  nisi  to  set  aside  the  judge's  order  and  the  distringM^ 
on  the  ground  that,  according  to  the  usual  practice,  the  jud^e  should  not  have 
issued  his  order  for  a  distringas,  till  three  calls  and  two  sppomtments  had  been 
made  to  no  purpose;  and  that,  at  all  events,  the  distringas  was  a  nullity  for 
want  of  an  mdorsement  of  the  amount  of  the  debt,  pursuant  to  mlesi  Hil.  2, 
W.  4;  and  Michas.  8  W.  4. 
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WUdef  Seijt  shewed  eaose.  The  indoTsement  is  only  neeesBary  ob  the  diB- 
tringae  where  it  iasues  in  the  natare  of  original  prooess;  not,  ae  here,  where 
the  amoant  already  appears  on  the  writ  of  summons.  At  all  OTonts  the  mle 
most  be  made  absolute  only  as  to  settins  aside  the  distringas;  because  the  prao- 
tioe  of  making  three  calk  is  not  a  concution  precedent  to  a  judge's  order,  fot 
the  issue  of  a  distringas.  The  judge  must  exercise  his  discretion  upon  the  oij> 
enmstances  disclosed,  and  it  was  exercised  properly  here;  for  the  defendant  does 
not  even  now  deny  that  the  note  left  at  his  house  came  to  his  hands. 

TiNDALy  G.  J.  As  far  aff  regards  the  distringas  and  subsequent  proceedings, 
the  rule  must  be  made  absolute;  but  not  as  to  setting  aside  the  judge's  order : 
for  it  is  left  to  the  discretion  of  a  judee  in  vacation,  to  issue  a  distringas,  if  he 
is  satisfied  that  the  circumstances  of  the  case  require  it.  As  there  has  been  a 
eenend  understanding  that  three  calls  should  be  made  on  a  defendant,  before 
he  is  subjected  to  a  custringas,  I  am  not  sure  that  I  should  have  acceded  to  the 
application  in  the  present  circumstances.  But  the  question  is  whether  rebus 
*2d61  '^^  stantibus,  *there  might  not  be  sufficient  to  satbfy  the  judse.  The 
-I  clerk  left  a  letter  at  the  defendant's  house,  stating  the  object  of  his  visit; 
when  he  called  a  second  time,  he  was  told  the  letter  had  been  delivered  to  the 
defendant :  that  satisfied  the  judge  that  a  more  efficient  remedy  was  necessary; 
and  when  the  defendant,  coming  to  the  Court  to  set  aside  the  distringas,  does 
not  deny  that  the  letter  came  to  his  hand,  I  think  we  are  not  authorised  to  set 
aside  the  Judge's  order. 

Gasslbs,  J.  There  must  be  some  cases  in  which  it  would  be  unnecessaiy 
to  insist  on  three  calls  and  two  appointments,  previously  to  issuing  a  distringas; 
and  when  the  defendant,  in  applying  to  set  it  aside,  does  not  deny  that  the  letter 
came  to  his  hands,  or  give  any  reason  for  not  attending  to  it,  it  may  be  inferred 
there  were  sufficient  grounds  for  the  exercise  of  the  dScretion  of  the  judge. 

Yaughan,  J.  It  has  been  usual  to  give  three  several  notices  before  resort- 
mg  to  a  distringas;  but  there  is  no  express  rule  on  the  subject,  and  the  statute 
leaves  the  matter  in  the  discretion  of  the  judge.  Here,  as  the  party  does  not 
deny  that  the  process  came  to  his  hands,  he  is  entitled  to  no  favour. 

BosANQUET,  J.  As  a  guide  to  the  discretion  of  the  Court,  it  has  been  usual 
to  require  three  calls  and  two  appointments  before  issuing  a  distringas ;  but 
^ere  is  nothing  to  preclude  its  issuine,  if  by  other  means  it  clearly  appears  that 
the  process  of  the  court  has  been  eluded.  It  seems  to  me  that  in  the  present 
ease  there  was  sufficient  ground  for  ordering  the  distringas ;  as  it  was  not  pro- 
p^ly  indorsed,  it  must  be  set  aside:  but,  as  the  judge's  order  was  correct,  the 
rule  can  only  be  made  absolute  to  tiie  extent  of  setting  aside  the  distringas. 

Rule  absolute  accordingly. 


•297]  *LAMONT,  Vouchee.    Nov.  21. 

la  a  recoTery,  the  Court  will  not  amend  the  warrant  of  attomej,  even  to  the  extent  of 
transposing  names  placed  in  a  wrong  order. 

Ik  this  recovery  the  vouchee's  name  was  WUliam  Robert  Alexander  Lament. 
In  a  warrant  of  attorney,  the  dc«d  to  lead  the  uses,  and  all  the  subsequent  pro- 
ceedings, the  name  was  written  Robert  William  Alexander  Lament.  The 
vouchee  lived  in  the  West  Indies,  and,  in  order  to  save  time,  was  advised  to 
suffer  the  reoovery  in  this  form. 

Seriven  now  moved  to  amend  the  recovery,  by  transposing  the  names  through- 
out. In  aU  cases  not  provided  for  bjr  8  &  4  W.  4,  o.  74,  the  power  of  this  Court 
as  to  amendment  of  recoveries,  remams,  under  s.  9,  the  same  as  before  the  pass- 
ing of  that  statute;  and  UuS;  he  contended|  was  a  case  not  prorided  for. 
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Sed  FSb  Curiam.  Under  die  old  pnotiee,  amendmenta  were  never  permitted 
in  the  warrant  of  attorney.  That  is  a  diffieulty  we  cannot  get  over.  But  the 
vouchee  is  estopped  as  to  the  deed.  Scriven  took  nothing. 


EVBLEIQH  v.  SALSBURT.    iVw.  21.  [*298 

Upon  a  rale  of  inter-pleader  obtained  on  behalf  of  the  sheriff,  neither  plaintiff  nor  claim- 
ant appearing  after  serTice  of  the  rale,  the  Court  ordered  to  much  of  the  goods  to  be 
•old  as  would  satisfy  the  sheriff's  charges,  and  the  rest  to  be  abandoned. 

Undkb  a  writ  of  fi.  fa.  indorsed  for  the  levy  of  lOOl  17i.  besides  sheriff's 
poundage,  officer's  fees,  and  other  incidental  expenses,  in  an  action  oi  debt 
against  James  Salsbury  the  elder,  hatter,  of  Hose  Crescent,  Cambridge,  the 
sheriff's  officer,  on  the  17th  of  October,  took  possession  of  certain  goods  and 
chattels  in  the  house  of  the  defendant,  at  the  above  address. 

On  the  20th  of  October  the  goods  were  churned  by  James  Salsbury  the 
younger,  and  the  sheriff  was  threatened  with  an  action  unless  he  withdrew  the 
fi.  fa. 

Being  unable  to  obtain  satisfactory  information  as  to  the  property  in  the 
goods,  he  called  upon  the  plaintiff  to  execute  the  usual  bond  of  indemnity ;  but 
the  plaintiff  delaying  or  relnsing  to  do  this, 

W.  H,  WaUon,  on  behalf  of  the  sheriff,  obtained  a  rule  nisi  calling  on  the 
plaintiff  and  James  Salisbury  the  younger  to  appear  and  maintain  or  relinquish 
their  respective  claims  to  the  goods  in  question,  under  1  &  2  W.  4,  c.  68. 

Upon  affidavit  of  service  of  this  rule  on  the  parties  concerned, 

Neither  the  plaintiff  nor  James  Salsbury  the  younger  appearing, 

The  rule  was  made  absolute  for  the  sheriff  to  sou  so  much  of  the  good  as 
would  satisfy  the  sheriff's  poundage  and  expenses  (such  poundage  and  expenses 
to  be  first  ascertained  by  the  prothonotery),  and  to  abandon  the  rest  of  the  goods. 
The  plaintiff,  and  James  Salisbury  '*'the  younger,  to  be  precluded  from  rMoo 
proceeding  against  the  sheriff,  and  the  sheriff  to  be  disohurged.  ^  ^^ 

Rule  absolute  accordingly.(a) 


Ex  parte  OABCIA.    Nov.  21. 


A  prisoner  in  the  Fleet  being  detained  there  on  sereral  actions,  a  warrant  from  commis- 
sioners of  bankrapt  to  the  keeper  of  Newgate  (authorising  the  keeper  to  detain  him  till 
he  made  answer  to  the  satisfaction  of  the  commissioners)  was  delivered  to  the  warden 
of  the  Fleet :  Held,  that  the  prisoner  was  not  in  the  custodj  of  the  warden  under  the 
warrant,  and  that,  therefore,  this  Court  could  not  inquire  into  its  yaliditjr. 

Atoherlvt,  Serjt.,  had  obtained  a  rule  for  bringinff  up  Oarda  by  writ  of 
habeas  corpus  on  an  allegation  that  he  was  detained  by  the  wuden  of  the  Fleet 
under  an  insufficient  warrant  from  the  commissioners  of  bankrupt. 

The  warden  being  now  present  with  his  prisoner,  a  question  arose  as  to  who 
should  begin  to  address  the  Court,  when  Atdierle^  referred  to  Bex  v.  Kenworthy, 
1  B.  &  C.  711,  and  Bex  v.  Pedley,  Leach's  Cr.  Cas.  277,  366.  It  does  not 
appear,  however,  that  the  point  was  settled  in  those  cases,  and  the  Court  now 
directed  that  the  return  to  the  writ  of  habeas  corpus,  and  the  commissioners' 
warrant  should  be  read,  and  that  Atn^^erUjf  should  Uien  state  the  grounds  on 
which  he  claimed  the  prisoner's  discharge. 

(a)  This  being  the  first  rale  of  the  kind,  in  any  of  the  Courts,  is  repoKed  by  way  of 
precedent. 
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The  ytBsiea  retarned  tbat  he  held  the  defendani  in  fcosiodj  under  detainen 
in  five  aoUons;  and  thaty  on  the  15th  of  June,  a  warrant  uncler  the  hands  of 
three  oommieeionen  of  bankmpt  was  deliyered  to  him,  by  which  Garcia  was 
ordered  to  be  oommitted  to  the  ouatody  of  the  keeper  of  Newgate,  till  he  should 
answer  certain  questions  teaching  his  property  to  the  satis&ction  of  the  com- 


The  warrant  whieh  recited  the  questions  which  had  been  put  to  Ghucia  on 
^001  Bnbjeoty  and  his  answers  ^thereto,  was  appended  to  the  wiurden's  re- 
-I  turn  to  the  habeas  corpus.  It  was  addressed  to  the  keeper  of  Newgate  or 
whom  else  it  might  oonoem. 

Atcherley  now  proposed  to  show  that  Garcia's  answers  to  the  commissioneiB 
were  such  as  they  ought  to  have  been  satisfied  with.    But, 

WOdCf  Serjt.  objected  that  the  discussion  was  premature,  as  it  appeared  by 
the  warden's  return,  that  he  detained  Garcia  in  the  several  actions,  and  not  under 
the  warrant,  which  was  only  delivered  to  him,  that  he  might  apprise  the  keeper 
of  Newgate  of  the  circumstance,  in  case  Garcia  should  be  discharged  in  the 
actions. 

Akhedey,  The  prisoner  may  be  discharged  in  the  actions  this  day;  and  if 
not  allowed  now  to  question  the  warrant,  he  has  no  remedy:  for  the  keeper  of 
Newgate  would  return  to  a  habeas  corpus,  that  Garcia  was  not  in  Newgate, 
while  the  warden  of  the  Fleet  avers  that  he  does  not  detain  him. 

TiNDAL,  G.  J.  The  prisoner  may  question  the  legality  of  the  warrant  the 
moment  he  is  in  custody,  under  it:  here,  he  is  not:  after  the  enumeration  of 
the  civil  detainers,  the  warden  gives  notice  that  on  such  a  day  he  received  this 
paper;  not  that  he  detains  the  prisoner  under  it  Under  such  circumstances, 
we  have  no  right  to  withhold  the  time  which  belongs  to  other  suitors  in  an  in- 
quiry which  can  answer  no  end.  It  appears  to  me  that  this  writ  improvid^ 
emanavit :  we  should  not  have  granted  it,  unless  we  had  supposed  the  prisoner 
was  detained  by  the  warden  under  the  commissioner's  warrant :  it  appears  that  he 
IS  not;  and  all  we  can  do  is  to  remand  him.    Prisoner  remanded  accordingly. 


•801]         ♦STANHOPE  v.  EERMIN  and  EATERY.    N&v.  21. 

The  Coori  will  not  set  aside  proceedings  carried  on  bj  an  attomej  for  a  party  from  whom 
he  has  no  aathorily,  unless  it  appear  that  the  attorney  is  insolyent. 

FmiaN  distrained  Stanhope's  goods  for  rent  alleged  to  be  in  arrear,  and  de- 
posited them  for  safe  custody  in  a  public-house  kept  by  Eavery.  ikkvery  was 
not  then  at  home,  and  never  interfered  in  the  distress. 

The  goods  were  replevied  at  the  instance  of  one  Olifb,  who  set  up  a  claim  to 
the  rent. 

Firmin  removed  the  cause  from  the  county  court,  and  employed  Wright,  an 
attorney,  to  defend  it. 

Wright,  without  any  authority  from  Eavery,  avowed  for  rent  alle^  to 
be  due  to  Firmini  and  made  cognisance  in  the  name  of  Eavery  as  baiUff  to 
Firmin. 

A  verdict  was  found  for  Stanhope. 

Stanhope  never  authorised  his  attorney  to  make  Eavery  a  defendant,  and, 
eaeepi  a  summons  to  appear  at  the  county  court,  Eavery  never  received  any  no- 
tice of  the  prooeedinflSy  till  his  goods  were  taken  in  execution  for  75/.,  the  ooela 
and  damages  due  nndnr  the  verdict  for  Stanhope. 

Stanhope  was  an  indignant  person ;  Wright  and  Firmin  were  in  insolvent  cir- 
cnmstanoes,  and  had  abMonded. 

By  consent  of  parties,  Eavery  paid  the  75/.  to  the  sheriff  of  EsseZ|r  sabject  to 
n  motion  to  be  nmde  to  the  oonrt  for  its  repayment.    Aecordtngiy. 

WUde^  Serjt,  upon  afidavit  of  the  foregoing  ftcts,  obtained  a  rule  calling  on 
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the  pluihtiff  to  shew  cause,  why  the  money  in  the  bands  of  the  sheriff  of  Essex 
should  not  be  paid  to  Eavery^  on  the  groand  that  'he-  had  reoeiyed  no  notice  ^ 
the  proceedings  against  him. 

^Tumeff  who  shewed  cause,  contended,  that  the  summons  to  attend  r^cuno 
the  county  court  was  sufficient  notice  to  Eavery  to  deprive  him  of  any  I- 
daim  to  the  summary  interposition  of  this  court,  after  verdict  and  execution 
executed.  His  remedy  was  against  the  attorney,  Wright.  Unless  it  were 
pade  to  appear  with  precision  that  the  attorney  was  insolvent,  the  court  would 
not  interfere  after  the  suit  had  been  brought  to  a  regular  termination :  Anon. 
Salk.  86.  88.  In  Mudry  v.  Newman,  1  Cr.  M.  &  R.  402,  where,  on  a  motion 
for  judgment  as  in  case  of  a  nonsuit,  it  appeared  that  the  action  was  commenced 
and  carried  on  in  the  plaintiff's  name  without  his  authority  or  knowledge,  and 
that  the  attorney  could  not  be  found  after  diligent  inquiry,  it  was  held,  that 
that  was  no  answer  to  the  motion,  and  that  the  plaintiff's  only  remedy  was 
affainst  the  attorney.  So  in  Thomas  v,  Hewes,  2  Cr.  &  Mee.  519,  in  an  action 
m  trespass  by  an  occupier  against  the  landlord's  agent,  the  defendant's  attorney, 
employed  by  the  landlord,  who  also  acted  as  landlord's  attorney  in  certain  ac- 
tions and  suite  depending  between  the  landlord  and  the  occupier,  consented  to 
an  order  of  nisi  prius,  on  the  terms  that  the  occupier  ishould  give  up  to  the 
landlord  the  possession  of  the  farm  on  which  the  trespass  had  been  committed, 
that  proceedings  should  be  stayed  in  all  the  actions  and  suits,  and  that  the  land- 
lord should  pay  the  texed  coste  in  the  action  against  the  agent,  and  the  further 
sum  of  10/.  to  the  occupier.  On  motion  to  set  aside  the  order  of  nisi  prius  and 
a  rule  of  court  made  thereon,  upon  the  ground  that  the  attorney  had  no  autho- 
rity to  bind  the*  landlord  by  any  such  arrangement,  the  court  refused  to  inter- 
fbre  in  a  summary  way. 

In  Filmer  v.  I)elber,  3  Taunt.  486,  after  an  order  of  reference  had  been  made 
with  the  consent  of  counsel  and  attorney,  *the  court  refused  to  set  it  r^M 
aside  on  affidavit  by  a  party  expressly  denying  his  attorney's  authority  1* 
to  refer,  though  the  application  was  made  before  any  steps  taken,  by  the  arbi- 
trators, excepting  the  appointment  of  a  meeting.  In  Bex  v.  Addington,  Sayer, 
259,  upon  a  motion  to  make  an  order  of  nisi  prius  a  rule  of  court,  it  was  alleged 
that  the  order  was  entered  into  by  the  attorney,  without  the  consent  of  the 
party  or  his  counsel :  and  the  Court  said  "  If  an  attorney  exceed  his  authority, 
and  his  client  be  thereby  prejudiced,  the  attorney  is  liable  to  make  satisfiu^tion 
to  the  client"  In  Robson  v.  Eaton,  1  T.  B.  62,  it  was  held,  that  the  defend- 
ant was  not  discharged  by  paying  a  debt  in  a  suit  not  authorised  by  the  credi- 
tor; but  it  was  not  intimated  that  the  proceedings  in  such  suit  could  be  set 
aside :  the  Court  said  that  the  defendant's  remedy  was  against  the  attorney. 
And  in  Williams  v.  Smith  and  Wife,  1  Dowl.  Pr.  C.  632,  in  an  action  against 
husband  and  wife,  for  debt  incurred  bv  the  wife  dum  sola,  the  court  refused,  at 
the  instence  of  the  husband,  to  set  aside  an  appearance  entered  for  both,  it  ap- 
pearing that  the' wife  had  given  instructions  to  the  attorney. 

Wilde,  Eavery  was  unacquainted  with  the  proceedings  in  this  court ;  there 
was  no  pretence  for  making  him  a  defendant ;  and  the  affidavit  that  Wright  is 
in  insolvent  circumstances,  affords  a  sufficient  ground  for  the  interposition  of 
the  Court,  according  to  the  rule  laid  down  in  Salkeld. 

In  the  cases  reli^  on,  the  attorney  had  been  appointed  by  the  party.  Here, 
ihere  never  was  any  authority  from  Eavery  to  defend. 

TiNDAL,  0.  J.  We  cannot  come  to  a  just  decision  in  this  case,  without 
taowing  the  circumstences  of  *Wriffht,  the  attorney.  According  to  the  r^co/w 
rule  laid  down  in  Salkeld,  86,  88,  the  court  refuses  to  interfere  on  such  ^  ^^^ 
occasions  unless  the  attorney  be  insolvent  That  shoald  be  ioouired  into  here. 
It  is  manifest  there  was  no  pretence  for  making  Eavery  a  defendant :  he  was 
merely  a  voluntary  bailee. 

Bule  enlarged,  to  afford  time  for  inquiring  into  Hie'solvencj  of 
Wright.    Wright  also  to  be  served  with  the  rale. 
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Ex  parte  GROYE.    JVb».22. 


Commisnonen  for  taking  acknowMgmettto  of  muried  women,  ha^e  a  lien  for  their  feel 
oa  the  deed,  certificate  of  execution,  Ac 

HuMF&ST  had  obtained  a  rale  calling  on  Hr.  Roberts^  a  commissioiier  for 
taking  the  acknowledgmenta  of  married  women,  to  deliver  np  a  deed  ezeented 
before  him  bj  Mrs.  Grove^  the  certificate  of  her  ezeoution  of  the  deed,  and  th# 
affidavit  of  verification. 

WhcUd^  shewed  canse  upon  an  affidavit,  which  stated  that  the  attorney  for 
Mrs.  Grove,  having,  on  a  former  occasion,  evaded  paying  the  oommissioners'  fees, 
Roberta  detained  the  instmments  in  assertion  of  his  lien  for  the  fees  doe  in 
respeot  of  them ;  the  attorney  thereupon  sending  the  fee  due  to  Roberts,  alone, 
he  retained  the  instmments  for  the  fee  due  to  the  other  commissioner,  who  had 
authorised  him  to  demand  such  fee.  Failing  to  obtain  the  fee,  Roberts  then 
handed  the  instruments  over  to  the  other  commissioner. 

It  was  urged  that  both  the  commissioners  had  a  right  to  detain  the  documents 
MAA-i  under  their  lien;  Hollis  v,  ^Glaridge,  4  Taunt.  807;  Blackboum,  De- 
•I  mandant,  Brown  and  Wife,  Deforciants,  1  Bingh.  277. 

Ewmfrey,  According  to  the  affidavit,  Roberts  had  aathorifyonly  to  demand 
the  fee  for  his  brother  commissioner ;  not  to  detun  the  documents  for  him :  and 
he  did  not  hand  the  documents  over  to  his  colleague  till  after  he  had  been  re- 
quired to  give  them  up.  At  that  time  his  own  &e  was  paid;  and  he  had  no 
authority  to  assert  the  lien  of  his  colleague. 

TiNDAL,  C.  J.  It  is  clear  that  the  two  commissioners  had  a  lien  on  the  in* 
strumenta  in  their  joint  possession  for  the  fees  due  in  respeot  of  the  diseharge 
of  their  duty  as  commissioners :  and  if  a  deed  were  in  the  possession  of  one 
only,  he  might,  if  authorized  by  the  other,  detain  the  deed  for  that  other's  lien. 
But  here,  is  a  point  of  time  not  covered  by  the  affidavit,  during  which  Mr. 
Roberts,  had  no  authority  to  detain  the  deed,  and  that  is  the  period  after  the 
payment  of  his  own  fee,  and  before  he  delivered  the  deed  to  his  colleague. 

Rule  absolute,  but  without  costs. 


BENNETT  v.  SMITH.    iVbt;.  24. 

A  rale  to  plead  ongfat  not  to  be  left  at  the  office  tUI  after  the  defendant  has  been  served 
with  notice  of  declaration  filed. 

Thb  declaration  in  this  caoae  was  filed  on  the  26th  of  October,  and  a  rule 
to  plead  in  eight  days  was  filed  on  the  same  day. 

MAgri       ^TJEs  defendant  who  lived  at  liverpool,  was  not  served  with  notice  of 
^^^  declamtaon  till  the  28th  of  October. 

On  the  4th  of  November,  the  defendant  not  having  pleaded,  the  plaintiff 
signed  judgment. 

Sfwdl  obtained  a  rule  nid,  to  set  aside  this  judgment  as  irregular.  The  de- 
fendant was  entitled  to  eight  days  after  service  of  notice  of  declaration.  In 
Weddle  v.  Braiier,  1  Dowl  Pr.  Oa.  639,  it  waa  held  that  a  declaration  when 
filed  ia  deemed  a  good  declaration  from  the  tune  of  the  noltbs  only;  and,  there- 
fore, where  the  ddendaat  entered  an  appearance  after  a  declaration  de  bene  esse 
had  been  in  fact  filed,  bnt^  before  a  notice  was  given  to  the  defendant,  the  Oourt 
set  aaide  the  declaration  and  subseouent  procMdings  aa  being  irregular.  And 
in  Hntchinaon  v.  Brown,  7  T.  R.  298,  it  was  expressly  held^  that  a  declaration 
ia  enly  well  filed  from  the  time  of  notice. 

By  mk  of  Michaelmas  term,  1  &.  %  alsOi  ^^  from  the  time  of  giving  such 
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notice  as  aforesaid,  saoh  declaration  sliall  be  deemed  well  deUrered  to  sueh  de- 
fendant or  defendants,  and  not  otherwise.'' 

Orowder  who  shewed  cause,  contended  that  the  practice  was  to  reckon  the 
$i(^t  days  from  the  time  of  filing  the  role  to  plead. 

The  Court  took  time  to  inquire  what  the  practise  was  in  the  other  Courts, 
and  now 

TiNDAL,  C.  J.,  said.  We  find  that  by  the  practice  of  the  other  Courts,  the 
tule  to  plead  cannot  be  left  at  the  office  till  after  the  defendant  has  been  serred 
with  notice  that  the  declaration  has  been  filed.  Rule  absolute. 


♦WILLIAM  WILSON,  and  ESTHER  his  Wife,  v.  LAINSON  and  [*307 
SOLOMONS.    JVbi;.24. 

To  trespass  for  an  assanlt  and  battery  of  plaintiff's  wife,  defendant  pleaded  that  the 
female  was  not  the  wife  of  the  plaintiff:  Held,  that  this  did  not  involve  an  admiMion 
of  the  battery,  and  consequently  did  not  preclude  a  Judge  from  certifying  under  43 
Eliz.  c.  6. 

Trespass  for  the  assault,  battery,  and  imprisonment  of  plaintiff's  wife. 

Pleas  first,  not  guiltj  : 

Secondly,  that  the  plaintiff  Esther,  was  not  the  wife  of  the  other  plaintiff. 

Thirdly,  as  to  the  assault  and  imprisonment,  a  justification  under  a  writ  of 
capias,  issued  a^inst  the  said  Esther,  under  the  name  of  A.  Wilson,  at  the 
suit  of  Thomas  Upton. 

Verdict  for  the  plaintiffs  on  the  two  first  pleas,  damages  one  farthing,  and  for 
the  defendants  on  the  third. 

BosANQUBT,  J.,  certified  under  the  43  Elis.  c,  6,  s.  2,  that  the  damages  did 
not  amount  to  40<. 

The  plainti&  being  thus  disentitled  to  costs, 

Martin  moved  that  the  learned  judce's  certificate  should  be  discharged,  aad 
that  the  prothonotary  should  tax  the  ^aintiffs  their  full  costs. 

The  judge  is  only  authorised  to  certify  in  any  action  personal  "  not  being  for 
any  title  or  interest  of  lands,  nor  concerning  the  freehold  or  inheritance  of  any 
lands,  nor  for  any  battery ;"  and,  under  the  22  &  23  Car.  2,  c.  9  s.  136,  it  has 
been  held  that,  if  the  plea  admits  a  battery,  the  plaintiff  is  entitled  to  his  costs, 
without  any  certificate  from  the  Judge  under  that  statute.  It  may  be  doubtful 
whether  the  imprisonment,  admitted  in  the  third  plea,  necessarily  admits  a  bat- 
tery, there  being  conflicting  '''decisions  on  that  point ;  Oxley  v.  Flower,  r^gog 
2  Selw.  N.  P.  906,  8th  edit.,  Emmett  v.  Lyne,  1  New  Rep.  255,  Wiffin  L 
V.  Kincard,  2  New  Rep.  471.  But,  on  the  issue  joined  on  the  plea  of  not 
guilty,  the  postea  has  been  entered  up  generally  for  the  plaintiffs,  and  as  they 
have  declared  for  a  battery,  and  there  is  no  exception  of  it  in  the  finding  of  the 
jury,  it  must  be  taken,  as  against  the  defendants,  that  the  battery  was  proved 
at  the  trial.  Then  the  second  plea,  by  relying  only  on  the  objection  that  Esther 
was  not  the  wife  of  the  other  plaintiff,  clearly  admits'  the  battery  j  and,  where  a 
battery,  or  the  right  to  the  freehold  is  admitted  in  the  pleadings,  the  Judge  has 
no  power  to  grant  a  certificate.  Note  (/)  to  Green  v.  Jones,  1  Wms.  Saund. 
300,  Bone  v.T^iw,  3  Adol.  &EU.  711,  Hughes  v.  Hughes,  2  Or.  Mee.  &R.  663. 

A  rule  nisi  having  been  granted, 

Tal/ourdj  Serjt.,  and  Bail  shewed  cause.  The  certificate  given  at  the  trial, 
before  the  postea  was  entered  up,  shows  that  no  battery  was  proved.  The  im- 
prisonment  does  not  necessarily  include  a  battery  so  as  to  entitlel  the  paintiffis  to 
costs;  Briggst;.  Bowgin,  2  Bingh.  833  :  and  the  second  plea  by  no  means  admits 
one :  it  is  merely  a  traverse  of  one  of  the  allegations  in  the  declaration  :  and, 
if  the  traverse  of  on^  of  ^veral  allegations  were  to  be  deemed  an  admission  of 
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an  that  are  not  traversed,  a  defendant  wonld  be  confined  to  a  single  answer  to 
the  plaintiff's  oomplaint,  notwithstanding  he  might  have  severalj  equally  avaib^ 
ble.  Bat  the  plea  of  notenilty  is  an  express  denial  of  the  battery.  In  Bone 
V.  Dawe,  and  Smith  v,  !^ge,  6  T.  B.  662,  the  battery,  and  in  Hnghes  v. 
Hughes,  the  freehold,  were  nnequivocally  admitted  in  the  plea,  as  they  mnst  be, 
to  <fepiive  the  Judge  of  the  power  of  certifying. 

MQQ-i  ^Martin  relied  on  the  second  plea  as  an  admission,  in  effect  of  the 
•>  battery.  The  plea  of  not  guilty  did  not  alter  the  effect  of  the  justifica- 
^on ;  for  in  Smith  v.  Edwards,  4  Dowl.  Pr.  G.  621,  it  was  held  that,  though 
in  an  action  of  trespass,  the  plaintiff  obtained  less  than  40«.  damages,  the  plea 
of  not  guilty,  since  the  new  rules  of  pleading,  being  a  special  plea,  took  the  case 
oat  of  the  22  and  23  Car.  2,  c.  9,  s.  136,  yet  the  judge  might,  notwithstanding, 
grant  his  certificate  under  the  48  Eliz.  c.  6,  s.  2,  to  deprive  the  plaintiff  of  costs, 
the  whole  record  and  evidence  at  the  trial  being  properly  taken  into  considera- 
tion, and  that,  if  the  plaintiff  succeeded  and  recovered  damages  only  as  to  part 
of  his  cause  of  action,  he  was  still  entitled  to  the  postea.  The  defendants, 
therefore,  were  in  the  same  situation  as  if  the  second  plea  had  formed  their 
single  justification  before  the  new  rules ;  and  if  so,  it  must  be  taken  as  an 
admiflsion  of  all  those  parts  of  the  declaration  which  the  defendants  did  not 
traverse.  Thus,  in  Jones  v.  Brown,  1  New  Cases,  484,  in  trespass,  the  defend- 
ants, after  alleging  that  M.  had  been  declared  a  bankrupt,  and  that  they  had 
been  appointed  his  assignees,  justified  taking  goods  as  belonging  to  them  in 
their  capacity  of  assignees ;  the  plaintiff  replied  that  the  goods  belonged  to  him, 
and  not  to  the  defendants;  and  it  was  held,  that  upon  that  issue  it  was  not  in- 
eumbent  on  the  defendants  to  give  formal  proof  of  M.'s  bankruptcy  and  their 
appointment  as  assignees.  Our,  adv,  vutt. 

TiNDAL,  C.  J.  The  question  in  this  case  is,  whether  notwithstanding  the 
judge's  certificate  under  the  statute  43  Eliz.,  the  plaintiff  is  entitled  to  his  full 
costs ;  and  this  depends  on  another  question,  whether  a  battery  appears  to  be 
confessed  upon  the  record )  for  actions  of  battery  being  expressly  excepted  out 
*31(n  ^^  ^^^  statute,  if  it  appears  ^judicially  to  us  that  this  was  an  action  for 
^  battery,  the  statute  does  not  apply. 

The  plaintiff  contends  that  such  admission  appears  on  the  record  upon  two 
crounds;  first,  because  on  the  issue  joined  on  the  plea  of  not  guilty  the  postea 
&sbeen  entered  up  generally  for  him,  and  he  insists  that,  as  he  has  declared  for 
a  battery,  and  there  is  no  exception  of  it  in  the  finding  of  the  jury,  it  must  be 
taken,  as  against  the  defendants,  that  a  battery  was  proved  at  the  trial.  But  to 
this  the  answer  appears  obvious,  that  the  question  as  to  the  evidence  must  be 
considered  now  as  it  was  at  the  time  the  oertificate  was  given,  and  at  that  time 
there  had  been  no  postea  formally  drawn  up  :  and  if  the  facts  were  such  as  that 
•the  jadge  had  the  power  to  certify  at  the  moment  the  cause  was  decided,  the 
defendants  cannot  be  deprived  of  the  benefit  of  such  certificate  by  the  subsequent 
voluntary  act  of  the  plaintiff  himself. 

The  other  ground  on  which  the  plaintiff  relies  is,  that  the  second  plea,  taking 
issue  only  on  a  single  fact  alleged  in  the  declaration,  must  be  taken  to  be  an 
admission  of  the  battery.  But  we  think,  taking  the  whole  of  the  record  together, 
there  is  no  necessary  confession  of  the  battery  on  this  record.  The  plea  of  not 
guilty  expressly  denies  it;  the  last  plea,  which  is  a  plea  in  confession  and  avoid- 
ance, excludes  the  battery.  The  question,  therefore,  arises  on  the  second  plea 
alone. 

Now  this  is  not,  in  its  form,  a  nlea  of  confession  and  avoidance :  it  is  a  plea 
of  traverse  or  denial  of  a  particular  collateral  fact  alleged  in  the  declaration : 
and  if  this  plea  had  been  pleaded  alone,  although  the  plaintiff  might  contend 
that  a  cause  of  action  was  admitted  by  the  defendant,  yet  he  never  could  have 
contended  that  the  whole  of  his  ground  of  action  was  admitted ;  for  his  cause  of 
aetion  in  this  ease  is  several  and  divisible.    His  action  is  maintainable  either 
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for  the  aasaalt  or  the  battery,  *or  the  impriBODiiient ;  either  of  thoee  r^n 
grounds  of  action  would  support  it.    The  admiasioD,  therefore^  of  a  l- 
ground  of  action  that  is  devisible,  we  consider  no  necessary  admission  of  the 
whole,  but  that  the  plaintiff  must  stiU  prove  at  the  trial  what  part  of  his  granra* 
men  he  relies  on. 

Holding,  therefore,  that  there  is  no  necessary  admission  of  a  battery  on  this 
record,  we  think  the  oertifioate  of  the  judge  certifying  under  the  statute  of  Elis- 
abeth deprived  the  plaintiff  of  full  costs. 

Bnle  discharged. 


VIVIAN  t^.  BLOMBBBG,    Mw.  24. 

A  lease,  hj  a  yicar,  of  messuages  in  the  city  of  London, — of  which  the  dwelling-hoose 
used  for  the  habitation  of  the  ricar,  formed  no  part,  and  the  ground  demised  was  less 
than  ten  acres, — ^for  twenty-one  years  from  the  date  of  the  lease,  made  at  a  time  when 
a  former  lease  of  the  same  premises,  for  forty  years,  was  in  being,  bat  within  three 
years  of  its  expiration,  Held,  not  Toid  nnder  either  of  the  restraining  acts  of  Eliza- 
beth. 

'  The  following  case  was  submitted  by  the  vice-chancellor,  for  the  opinion  of 
this  court. 

The  vicarage  of  the  jparish,  and  parish  church  of  St.  Giles  Without,  Cripple* 
gate,  is  a  benefice  with  cure  of  souls  in  the  city  of  London ;  and  the  several 
messuages  or  tenements  hereinaflter  particularlv  mentioned  (not  being  the  capital 
messuage  or  dwelliug-house  used  for  the  habitation  of  the  vicar,  nor  having 
ground  to  the  same  belonging  above  the  quantity  of  ten  acres),  are  parcel  of  the 
possessions  of  the  said  vicarage,  and  are  situate  and  being  within  the  said  city, 
and  have  been  accustomed  to  be  demised  by  the  vicars  of  the  said  parish,  for 
the  time  being,  for  the  term  of  forty  years  in  possession,  at  the  yearly  rent 
of8?. 

By  indenture  of  lease,  bearing  date  the  80th  of  October,  1798,  and  Aade 
between  the  Bev.  G^rffc  Watson  Hand,  since  deceased,  then  vicar  of  the  paiish 
church  of  St.  Giles  Without,  Gripplegate,  aforesaid,  of  the  one  part,  *and  poi  o 
Thomas  Smith  and  others  of  the  other  part,  for  the  consideration  therein  ^ 
expressed,  the  said  G.  W.  Hand  did  demise  unto  the  said  other  persons,  parties 
thereto,  the  messuages  or  tenements,  and  other  hereditaments  hereinafter  parti- 
cularly mentioned,  parcel  of  ixt  belonging  to  the  vicaraffc  of  St.  Giles  Witnout, 
Gripplegate,  as  aforesaid,  with  the  appartenances ;  To  hold  the  same  unto  the 
aforesaid  lessees,  their  executors,  administrators,  and  assigns,  from  the  29th  of 
September  then  last  past,  for  the  terme  of  forty  years;  yielding  and  paying, . 
therefore,  yearly  during;  the  said  term  unto  the  said  G.  W.  Hand  and  his  snc» 
cessors,  vicars  for  the  time  being  of  the  said  parish  church,  the  yearly  rent  of  8/. 
payable  quarterly,  on  the  four  most  usual  feasts;  the  lessees  being  charged  with 
the  reparations,  and  subject  to  the  covenants  and  agreements  therein  expressed 
and  contained;  and  which  said  lease  was  duly  confirmed  by  the  patron  and 
ordinary. 

The  said  G.  W.  Hand  departed  this  life  many  years  since :  after  his  decease 
the  Bev.  William  Holmes  was  duly  presented  and  instituted  to  and  inducted 
into  the  vicarage  of  the  parish  and  parish  church  of  St.  Giles  Without,  Crippk- 
gate,  aforesaid. 

In  the  month  of  October,  1880,  there  was  less  than  three  vears  unexpired  of 
the  said  terme  of  forty  yeares  so  granted  as  aforesaid,  and  the  said  William 
Holmes  being  then  such  vicar  as  aforesaid,  duly  executed  another  indenture  of 
lease,  bearing  date  the  8th  of  October,  1880,  and  made  or  expressed  to  be  made 
between  him  William  Holmes  as  such  vicar,  of  the  one  part,  and  James  William 
Vivian  and  Ohristopher  Hodgson  of  the  other  part,  whereby,  for  the  considera- 
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thiDfl  therein  cijamed,  the  said  WilUtm  Holmes  did  demits  unto  the  said  J»  W/ 
Yiyian  and  G.  Hodgson,  all  that  messraage,  house  or  building,  situate  and  being  in 
Boie  Street,  in  ^e  parish  of  St.  Giles  Without,  Cripplegate,  London,  called  the 
*3131  ^^^  Honse'*',  and  used  by  the  inhabitants  of  the  said  parish  as  a  vestry 
-'  hooae,  and  the  rooms  and  other  appurtenances  thereto  adjoining  and  be* 
longing,  and  therewith  used  and  enjoyed ;  and  also  to  all  and  every  the  mes- 
suages, tenements,  shops  and  buildings  therein  and  hereinafter  particularly 
mentioned,  that  is  to  say,  all  those  four  messuages  or  tenements  situate,  stan<i- 
ingy  and  being  in  Fore  Street,  in  the  said  parish  of  St.  Giles  without,  Cripple- 
ffSe,  London,  then  or  late  in  the  several  tenures  or  occupations  of  W.  W.  Ac. ; 
and  also  all  that  piece  or  parcel  of  ground  on  which  stood  a  building  theretofore 
called  Pratt's  Buildings,  and  on  which  then  or  late  stood  the  back  part  or  parcel 
of  three  messuages  or  tenements  and  outbuildings,  situate  in  Fore  Street  afore- 
said, formerly  in  the  tenure  or  occupation  of  I.  R.,  &c.,  and  then  or  late  of  J. 
W.  Ac  together  with  the  small  piece  or  parcel  of  ground  thereunto  adjoining, 
and  then  hud  into  the  yard  or  backsides  of  the  said  three  messuages ;  and  also 
all  that  small  house  or  shop  in  Fore  Street  aforesaid,  formerly  in  the  tenure  or 
ooeupation  of  A.  S.  &c.^  and  then  or  late  of  M.  D. ;  and  also  the  ground  on  the 
north  side  of  the  said  church,  on  which  stood  a  wall  and  palisadoes ;  together 
with  all  the  q>purtenances  to  the  said  quest  house  and  premises  belonging,  as 
the  same  premises  were  more  particularly  described  in  the  plan  drawn  in  the 
margin  of  the  same  indenture;  to  hold  the  same  unto  the  said  J.  W.  Yivian 
and  G.  Hodgson,  their  executors,  administrators,  and  assigns,  from  the  making 
of  the  said  indenture,  for  the  term  of  twenty-one  years  thence  next  ensuing 
^subject  nevertheless  to  the  aforesaid  existing  lease  of  the  same  premises,  bear- 
ing date  the  30th  of  October  1793  as  hereinbefore  particularly  mentioned ;) 
yidding  and  pajring,  therefore,  yearly,  during  the  said  term  of  twenty-one 
years,  unto  the  said  W.  Holmes  and  his  successors,  vicars,  as  aforesaid,  the 
*3141  ^^^*  ^^  ^°^  ^  ^^'f  P^y^bl^  quarterly  on  the  four  most  usual  feasts,  by 
^  equal  portions ;  the  first  payment  to  be  made  on  the  Feast-day  of  the 
Urth  of  our  LDrd  Christ,  then  next  ensuing :  the  lessees  being  chareed  with  the 
reparations,  and  subject  to  the  covenants  and  agreements  on  the  lessee's  part 
tlMrein  contained : 

Which  last  mentioned  lease  was  duly  confirmed  by  the  patron  and  ordinary. 

The  said  W.  Holmes  departed  this  life  in  the  month  of  June,  1833. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  last  men- 
iMBied  indenture  of  lease  was  a  valid  and  effectual  lease,  and  binding  upon  the 
aoeeessor  of  the  said  W.  Holmes  in  the  said  vicarage,  for  the  remainder  of  the 
■aid  term  of  twenty-one  years,  expressed  to  be  thereby  granted. 

The  case  was  argued  in  Trinity  term,  by 

Maule  for  the  plaintiff.    The  lease  of  October  1830,  having  been  confirmed 
by  patron  and  ordinary,  was  valid  and  effectual,  and  binding  on  the  successors  . 
of  Uie  lessor. 

The  lease  would  have  been  good  at  common  law ;  and  the  stat.  13  Elis.  c.  10, 
a.  8,  which  restrains  leases  by  ecclesiastical  persons,  other  than  for  terms  of 
twenty-one  years,  leaves  leases  for  twenty-one  years  on  the  same  footing  as 
they  were  at  common  law.  After  reciting  <<for  that  long  and  unreasonable 
leans  made  by  oolleges,  deans  and  chapters,  parsons,  vicars,  and  other  having 
sptritnal  promotions,  be  the  chiefest  causes  of  the  dilapidations  and  the  decay 
of  all  spiritual  livings  and  hospitality,  and  the  utter  impoverishing  of  all  sue- 
s,  incumbents  in  the  same,''  it  enacts,  <<  that  from  henceforth  all  leases, 


^151  P^*S^^^f  feoffments,  conveyances,*  or  estates,  to  be  made,  had,  done, 
^  or  sumred  by  any  master  and  fellows  of  any  college,  dean  and  chapter 
ef  any  cathedial  or  collegiate  church,  master  or  guardian  of  any  hospital,  parson, 
▼iear,  or  any  other  having  any  spiritual  or  ecclesiastical  living,  or  any  houses, 
lands,  tithes,  tenements,  or  hereditaments,  being  any  parcel  of  the  ]^osse8sions 
of  any  such  college,  cathedral,  church,  chapter,  hospital,  parsonage,  vicarage,  or 
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oftber  BpiritoalpxonotiOB,  or  any  ways  apperUining  or  belongisg  to  the  flame,  or 
any  of  them,  to  any  person  or  persons,  bodies  politie,  or  corporate,  other  than  for 
the  term  of  one  and  twenty  years,  or  three  liyes,  from  the  time  as  any  sneh 
lease  or  grant  sb^  be  made  or  granted,  whereupon  the  accustomed  yearly  rent 
or  more  shall  be  reserred  and  payable  yearly  during  the  said  term,  shall  be 
utterly  Toid  and  of  non-effect,  to  all  intento,  eonstrucUons,  and  purposes,  any 
law>  custom,  or  usage  to  the  contrary  any  ways  notwithstanding."  Bj  14  Elis, 
c.  11,  s.  17,  after  reciting,  <<  and  where  in  one  other  act  made  in  the  said  thir- 
teenth year,  intituled,  an  act  against  fraudulent  gifts,  to  tfao  intent  to  defeat 
dilapidations  of  ecclesiastical  livings,  and  for  leases  to  be  granted  by  collegiate 
churches,  there  is  one  branch  to  ay<Hd  certain  leases  to  be  made  by  masters  and 
fellows  of  colleges,  deans  and  chapters  of  cathedral  and  collegiate  churches,  mas- 
ters, or  guardians  of  any  hospital,  or  by  any  parson,  yicsr,  or  any  odier  having 
any  spiritual  or  ecclesiastical  living,"  it  is  enacted,  <<  that  the  said  branch,  nor 
any  thing  therein  contained,  shall  not  extend  to  anv  grant,  assurance,  or  lease 
of  any  houses  belonging  to  any  of  the  persons  or  bodies  politic  or  corporate 
aforesaid,  nor  to  any  grounds  to  such  nouses  appertaining,  which  houses  be 
situate  in  any  city,  borough,  town  corporate,  or  market  town,  or  the  suburbs  of 
any  of  them,  but  that  all  such  houses  and  erounds  may  i>e  granted,  demised  and 
assured,  as  by  the  laws  of  this  realm,  and  the  several  statutes  of  the  said  p^^ft 
"''colleges,  cathedral  churches,  and  hospitals,  they  lawfully  might  have  ^ 
been  before  the  making  of  the  said  statute,  or  lawfully  might  be  if  the  said 
statute  were  not;  so  always  that  such  house  be  not  the  capital  or  dwelling* 
hoilse  used  for  the  habitation  of  the  persons  aforesaid,  nor  have  ground  to  tho 
same  belonging  above  the  quantity  of  ten  acres ;  any  thing  in  the  said  act  not- 
withstanding ',  and,  by  sect.  19,  <'  that  no  lease  shall  be  permitted  to  be  made 
by  force  of  this  act,  in  reversion,  nor  without  reserving  the  accustomed  yearly 
rent  at  the  least,  nor  without  charging  the  lessee  with  the  reparaticmB,  nor  for 
longer  term  than  forty  years  at  the  most."  By  sect.  17,  therefore,  leases  of 
houses  in  towns  are  expressly  placed  on  the  footing  they  were  before  the  statute 
of  13  Elis.  c.  10;  ana  sect.  19,  though  it  prohibits  the  granting  of  leases  in 
reversion,  does  not  avoid  them  when  granted. 

The  18  Eliz.  c.  11,  s.  2,  after  reciting  the  provisions  of  13  Elis.  e.  10,  pro- 
ceeds, 8.  2,  <<  Sithence  the  making  of  which  said  eetatute,  divers  of  the  said 
ecclesiastical  and  spiritual  persons  and  others,  having  spiritual  or  ecclesiastieal 
livings,  have  from  time  to  time  made  leases  for  the  term  of  twenty-one  years,  or 
three  lives,  long  before  the  expiration  of  the  former  years,  contrary  to  the  Irue 
meaning  and  intent  of  the  said  statute;  be  it  therefore  enacted  by  this  present 
parliament,  that  all  leases  hereafter  to  be  made  by  any  of  the  raid  eoolesiasticaly 
spiritual,  or  collegiate  persons  or  others,  of  any  their  said  eoolesiastioal,  spiritual^ 
or  colleffiate  lands,  tenements,  or  hereditaments,  whereof  any  former  lease  for  years 
.  is  in  bemg,  not  to  be  expired,  surrendered,  or  ended  within  three  years  next  after 
the  making  of  any  such  new  lease,  shall  be  void,  frustrate,  and  of  non-effidct ; 
any  law,  usage,  or  custom  to  the  contrary  notwithstanding." 

out  that  enactment  applies  only  where  three  ^ears  of  a  former  lease  remain 
unexpired.    Here,  less  than  ^three  years  remained.    And  this  being  r»3|^*T 
a  good  lease  at  common  law,  and  not  a  lease  made  by  force  of  the  sta-  ^ 
tute  14  Elia.  c.  11,  does  not  fall  within  the  prohibition  of  that  statute  against 
leases  in  reversion.    The  point  has  been  a  good  deal  ventilated,  but  not  decided. 

In  The  Bean  and  Chapter  of  Westminster's  Case,  Carter,  9,  where  an  eoclea- 
astical  lease  of  town-houses  for  forty  years  was  to  begin  presently,  aeventeeii 
years  of  a  former  lease  remaining  unexpired,  Tirrel,  J,  said,  <^  If  this  be  so, 
that  decimo  quarto  does  not  exempt  houses  in  cities  totally,  but  sub  modo,  and 
if  Uie  modus  be  not  observed,  they  fall  back  into  the  decimo  tertio  as  if  decimo 
quarto  had  never  been  made,  our  work  must  be  now  to  prove  that  the  lease  made 
to  Bir  B.  Winn  seventeen  years  before  the  lease  in  being  was  expired,  be  a  leaso 
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within  the  ftatnte  of  quarto  deeimo,  and  withia  the  proFiao;  and  I  oonoeiTe  it 
18." — "  If  ft  man  hath  power  to  make  a  leaae  ia  roTersioiiy  he  may  make  a  lease 
to  eommoDoe  after  a  former  lease. — ^If  a  man  be  restrained  to  make  a  lease  in 
roTeniony  he  shall  be  restrained  to  make  a  lease  that  doth  connnence  after  the 
expiration  of  another.  But  the  word  revettian  supposes  both }  Whitlock's  ease, 
8  Bep.  69.  Now  the  dean  and  chapter  being  restrained  to  let  after  a  former 
lease,  thej  can  make  no  concurrent  lease,  for  that  saTOurs  more.of  a  reversion. 
It  is  all  one  to  saj  you  shall  not  let  anything  but  what  is  in  possession,  as  to 
say  you  shall  not  make  any  lease  in  reversion.''  But  Bridgman,  C.  J.,  though 
he  held  the  lease  to  be  a  lease  in  reversion,  and  not  warranted  by  14  £liz.  o.  11, 
added,  '<  But  I  shall  tell  you  where  I  differ  from  my  brother  that  held  the  same 
opinion  with  me.  I  do  hold,  that  if  a  lease  be  not  made  according  to  the  pro* 
▼ISO  of  the  fourteenth,  it  falls  back  into  the  thirteenth^  and  if  it  t^  within  the 
*3181  ^^^^^^^^9  ^^  ^^^  under  the  eiffhteentb :  the  ^words  in  the  statute  of 
^  decimo  quarto,  are,  not  that  no  lease  shall  be  permitted  to  be  made,  but 
no  leaae  afaail  be  permitted  to  be  made  by  virtue  of  this  act.  So  that  this  act 
leaves  ns  where  we  were  before ;  but  if  it  be  not  within  decimo  quarto,  we  are 
not  lefl  at  common  law  but  are  within  decimo  tertio." 

Li  Bayley  v.  Murin,  Ventr.  244,  (S.  C.  Barley  v.  Man,  8  Keb.  195.  S.  C. 
Bailey  v.  Munday,  2  Lev.  61,)  the  lease  was  not  like  the  lease  here,  per  verba  de 
pcassenti,  but  to  commence  at  the  following  Michaelmas;  and  Twisden,  J. 
thought  that  the  lease  had  bead  void  even  if  made  to  commence  presently  :  but 
Hale,  C.  J.,  inclined  to  think  that,  if  the  lease  had  been  made  to  commence 
pcesently,  it  had  been  good :  <<  First,  because  the  14  Eliz.  is  a  kind  of  an  ap« 
pendix  to  the  13  Eliz.,  and  does  not  repeal  it,  but  sub  mode  a  little  enlarging 
It  aa  to  houses  in  market  towns.  Wher^ore  the  18  Eliz.  repiting  the  thirteenth, 
does  by  consequence  recite  the  fourteenth  also.  Secondly,  there  is  such  a  con* 
nectioii  betwixt  all  the  statutes  concerning  leases  by  eccleeiaBtical  persons,  that 
they  have  been  taken  into  the  construction  of  one  another.  The  statute  of  82 
Hen.  8,  is  not  recited,  neither  in  the  first  nor  13  Eliz. ;  yet  a  lease  is  not  war« 
ranted  upon  those  stetutes,  unless  it  hath  the  qualification  required  bv  the  82 
Hen.  8;  and  this  course  is  usual  in  the  construction  of  statutes  made  in  pari 
materii.  Thirdly,  it  would  make  a  great  rummage  in  leases,  as  he  conceived| 
if  a  lease  should  be  void  when  there  was  never  so  little  of  a  former  lease  unex* 
pired.  Fourthly,  there  is  no  authority  to  the  contrary.  In  Hunt  v.  Singleton, 
Gro.  Eliz.  564,  there  was  ten  years  of  the  former  lease  in  being;  and  upon  that 
lay  the  weight  of  the  opinion.  Crane  v.  Taylor,  Hob.  269,  is  concerning  cove- 
nanta  only ;  and  the  reason  that  it  doth  not  extend  to  the  1  Eliz.  is,  because  the 
18  Elaa.  begins  with  inferior  ecclesiastical  persons,  and,  therefore,  cannot  include 
Uahops." 

•<t1fll  "^Sitpkfn,  Seijt.  contri.  This  is  a  lease  in  reversion,  and  void  under 
^^^^  sect.  19,  of  14  Eliz.  c.  11.  The  13  Eliz.  c.  10,  was  passed  to  restrain 
the  P(»wer  of  making  leases  at  common  law.  The  14  Eliz.  c.  11,  s.  17,  excepte 
oertain  kind  of  property  from  the  operation  of  13  Eliz. ;  and  in  sect  19,  applies 
te  aoeh  property  a  new  kw ;  that  no  lease  shall  be  permitted  to  be  made  by  force 
of  that  act,  in  reversion.  This  has  always  been  the  understanding  and  practice 
on  this  head,  as  appears  by  Bac.  Abr.  Leases,  E.  8,  Wato.  Clerg.  Law,  437 ; 
and  the  point  is  decided  by  Bayley  v.  Murin,  taken  in  connection  with  Hunt  v. 
Singleton.  For  in  Bayley  v.  Munn,  all  the  courto  agreed  that  the  lease  as  made, 
was  void  :  that  it  was  made  by  force  of  the  14  Eliz.  ell;  and  that  it  was  void 
under  that  statute :  and  they  only  speculated  as  to  ito  being  good,  if  it  had  been 
made  per  veba  de  prassenti :  and  in  Hunt  p.  Singleton,  where  the  lease  was  pet 
verba  de  praasenti,  yet  there  being  an  existing  lease  with  more  than  three  years 
anaz|Mred,  the  new  lease  was  held  a  lease  in  reversion  and  not  warranted  by  the 
14  Elis.  c.  11,  s.  19.  That  case  was  affirmed  in  the  Bishop  of  Salisbury's  case^ 
10  Bep.  59,  60.    And  in  the  Dean  and  Chapter  of  Westminster's  casCi  the 
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same  opinioQ  was  expressed  by  lltrdll,  J,  end  Bridgeman,  J.    Therelbre  in 
Bayley  v.  Murin,  Hale,  0.  J.  was  wrong,  or  has  been  wronged  by  bis  reporter. 

There  are  two  kinds  of  leasee  in  reversion.  One,  where  the  lease  is  to  oom- 
menoie  at  afotureday ;  the  otiber  where  it  oommenoes  presently,  another  lease  being 
in  existence.  And  the  1  Elii.  o.  19,  which  permits  conenrrent  leases,  relates  only  to 
leases  by  bishops :  Fox  o.  Collier,  Mo<Mre,  107.  It  is  contended,  however,  that  the 
reversion  in  lease  in  this  case  i»  made  at  common  law  and  not  by  force  of  the  statnte 
14  Elia.  c.  11.  K  that  be  so,  the  ^statute  is  of  no  effdot :  bntin  Orane  r.  pKooA 
Taylor,  Hob  269,  the  eonrt  said,  « though  the  statnte  13  Elis.  c.  10,  be  ^  ^^^ 
general  against  all  leases  and  grants,  other  than  for  twenty-one  years,  and  three 
lives,  of  all  the  possessions  of  deans  and  chapters,  &o.,  yet  tiiiere  is  a  statute  of  14 
£lis.  0.  11,  which  is  shuffled  into  an  act  of  continuance  of  statutes,  that  enacts 
that  that  statute  of  IS  Elis.  (naming  it)  i^all  not  extend  to  any  houses  in  cities 
er  towns,  &o.,  but  that  the  same  may  be  granted,  demised,  or  assured,  as  they 
mightlawfuUy  have  been  before,  and  as  if  that  statute  had  not  been  made :  so  that 
statute  sets  all  loose  touching  such  houses  in  cities,  as  against  the  statute  of  13 
Eliz. ;  and  therefore  that  statute  of  14  Elis.  c.  11,  makes  a  new  law  of  itself 
for  them,  that  no  lease  shall  be  made  of  them  in  reversion,  which  was  not  re- 
strained by  the  13  Eliz.  as  appears  by  the  statute  of  18  Elia.  which  provides 
fdr  that  mischief,  as  not  provided  for  before,"  This,  therefore,  is  a  leaee 
under  14  Elis.  c.  11 ;  and  it  is  a  lease  in  reversion ;  for  the  lessee  is  to  hold  ' 
from  the  making  of  the  indenture,  subject  to  an  existing  lease  of  the  same  pre- 
mises ;  and  whether  a  lease  is  to  ecnnmenee  at  the  Lady-day  ensuing,  or  at  the 
expiration  of  a  f^or  lease  which  determines  at  the  Lady-day  ensuing,  can  make 
no  difference.  The  recital  of  the  existing  lease  precludes  any  claim  against  the 
lessor  by  estoppel.  Li  Wilson  v.  Sewell,  2  W.  Bl.  626,  Yates,  J.,  says,  "  The 
lease  <  in  being*  is  only  that  in  possession.  A  concurrent  lease  is  not  a  lease  in 
esse.  It  operates  only  by  estoppel.  It  passes  no  interest  during  the  former 
lease.  The  statute  18  Elii.  meant  to  restrain  leases  in  revertion.  Therefore  by 
lease  in  being,  the  legislature  vacant  a  lease  in  possession."  And  in  Co.  Lit 
352  b.  it  is  laid  dawn,  «  where  the  yerity  is  apparent  in  the  same  record,  there  the 
adverse  party  shall  not  be  '^estopped  to  take  advantage  of  the  truth,  for  r^cooi 
he  cannot  be  estopped  to  allege  the  truth,  when  the  truth  appeared  of  ■- 
record." — <'  An  impropriation  is  made  after  the  death  of  an  incumbent,  to  a 
bishop  and  his  successors :  the  bishop  by  indenture  demiseth  the  parsonage  for 
forty  years,  to  begin  after  the  death  of  the  incumbent ;  the  dean  and  chapter 
confirmeth  it,  the  incumbent  dieth ;  this  demise  shall  not  conclude,  for  that  it 
appeareth  that  he  had  nothing  in  the  impropriation  till  afber  the  death  of  the 
incumbent."  So  in  Chedington's  case,  1  Rep.  255,  it  was  said,  "  In  this  case 
Thomas  cannot  take  advantage  of  any  conclusion  is  to  estop  one  to  speak  the 
truth,  but  here  the  whole  truth  appears  in  one  and  the  same  indenture :  as  in 
7  Eliz.  Dy.  244.  a.  King  Edward  the  Sixth  granted  to  the  Bishop  of  Coventry 
and  his  successors,  the  advowson  of  a  church,  and  that  after  the  death  of  the 
present  incumbent,  he  should  keep  it  in  proprios  usus.  The  bishop  by  inden-^ 
ture,  made  a  lease  to  commence  after  the  death  of  the  incumbent,  which  was 
confirmed,  and  the  incumbent  died ;  and  it  was  adjudged,  that  the  lease  was 
void,  and  that  it  should  not  take  effect  by  estoppel,  beettuse  it  appears  in  the 
indenture  itself,  that  the  lessor  had  nothing  at  the  time  of  the  lease  made." 
Here  the  party  is  not  estopped,  because  the  existing  lease  is  expressly  mentioned 
in  the  same  indenture. 

Mauhy  in  reply.  The  argument  for  calling  this  a  lease  in  reversion,  is,  that 
it  is  expressed  to  be  granted,  subject  to  an  existing  lease ;  but  whether  those 
words  had  been  inserted  in  the  instrument,  or  omitted,  its  effect  would  have 
been  precisely  the  same ;  for  the  grantor  could  only  grant  subject  to  the  existing 
lease :  it  is  therefore  in  form  and  substance  a  leaM  in  pnesenti,  *and  not  r^ooo 
a  lease  in  reversion,  although  the  lessee  could  not  enter,  till  the  expira>  ^  • 
tion  of  the  existing  lease. 
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As  to  Ae  arffimieiit  Irma  the  doctnne  of  estoppel^  the  only  ease  in  which  » 
man  eao  gxant  hj  estoppel  alone,  ia,  where  he  has  no  interest  at  all  in  the  pro- 
perty granted ;  hot  if  he  has  any  interest,  the  estoppel  is  fed,  and  he  may  grant 
bj  Uie  ordinafy  means  sneh  interest  as  he  has.  One  who  has  nothing  in  the 
laiid  may  grant- a  fntoie  fee  by  estoppel;  hnt  if  he  grant  the  fee,  having  an 
interest  for  a  year,  the  interest  for  a  year  only  passes.  Here  ^e  lessor  having 
a  leTeision,  snbjeot  to  an  existing  lease,  the  doctrme  of  estc^vpel  has  no  applioa- 
tioii.  And  thongh  a  lease  to  eommenoe  in  Ihtoro  may  be  a  lease  in  reversion, 
a  eoneairent  lease  is  not  a  lease  in  reversion  within  the  meaning  of  14  Elis.  e. 
11,  8.  Id.  Crane  9.  Taylor  is  obscurely  reported ;  the  nature  of  the  fease  does 
Bo4  appear,  nor  what  the  covenant  was. 

TiNDAL,  G.  J.  now  sai^^As  the  question  which  has  been  sent  for  onr  con- 
dderaiion  by  his  Honour,  the  Vice  Ohanerilor,  has  been  long  considered  as 
Tesata  qnestio  in  the  law,  it  may  be  more  satisfiictory  that  we  should  eznlain 
thesrounds  upon  which  onr  eer^ficate,  in  answer  to  that  question,  is  founded. 

The  case  states  a  lease  by  a  vioar,  for  twenty-one  years  from  its  date,  made, 
at  the  time,  when  a  former  lease^  for  forty  years,  of  the  same  premises  was  still 
in  being,  but  was  within  tbree  yean  of  its  ezpirattoa.  The  subject  matter  of 
the  lease  cansists  of  certain  messuages  in  the  dty  of  London,  of  which  the  capi- 
tal messuage,  or  dwelHng-house,  used  for  the  nabitation  of  the  vicar  forms  no 
prt,  and  we  ground  demised  is  of  less  extent  than  ten  acres }  so  that  the  sub* 
jeet  matter  of  the  demise  clearly  foils  within  the  statute  14  Elis.  c.  11,  s.  17; 
sad  the  question  is  whetha  such  lease  is  void,  under  any  of  the  restndning  acts 
ef  Elisabeth. 

^oAQi       *There  are  three  statutes,  and  three  only,  which  it  will  be  necessary 
J  to  consider  as  bearing  on  the  present  question,  vis.,  the  13  Elis.  o.  10, 
the  14  Elis.  c.  II,  as.  17  &  19,  and  the  18  Elis.  c.  11,  s.  2. 

Now  the  lease  in  question  cannot  be  held  to  be  made  void  either  by  the  flni 
m  ia$i  of  the  above  mentioned  statutes.  If  ot  by  the  forst,  because  it  is  a  lease 
for  twentY-one  years  only  from  the  date,  and  compliea  with  aU  the  other  requi- 
siftetf  of  that  restxaimng  act.  It  is,  indeed,  a  lease  in  reversion }  but  there  is 
nothing  in  that  act  to  make  leases  in  reversion  void.  And  although  the  act, 
httdy  above  named,  the  18  Elis.  c.  11,  s.  2,  after  pointing  out  the  mischief  of 
granting  leases,  authorised  by  the  former  statutes,  in  reversion,  declues  the 
same  to  be  void ;  vet,  in  its  terms,  it  only  comprehends  those  leases  in  reversion, 
whieh  are  made  when  the  former  lease  for  years  is  in  being,  "  not  to  be  expired 
or  ended  within  three  years  next  after  the  making  of  any  such  new  lease.''  But 
as  the  lease  in  question  is  made  when  the  former  lease,  for  forty  years,  was 
within  two  years  of  its  expiration  by  efflux  of  time,  it  is  not  a  lease  in'reversion 
made  void  by  the  operative  words  of  that  statute. 

So  far,  therefore,  as  relates  to  the  &«t  or  last  of  the  statutes  above  referred 
to,. this  lease  does  not  become  void  by  either;  that  is^  neither  of  those  statutes 
seems  to  us  to  apply  to  the  case. 

It  only  remains,  therefore,  to  consider  whether,  in  the  statute,  14th  of  Elisa- 
bsdi,  0.  11,  there  is  any  enactment  which  avoids  this  lease:  and,  indeed,  the 
armment,  on  the  part  of  the  defendant,  has  been  put  entirely  on  that  statute; 
It  being  eontended  that  the  cases  of  leases  of  houses  in  cities,  of  the  description 
therein  contained,  are  taken  entirelv  out  of  the  first  restraining  statute,  and  are 
made  subjeot  to  a  new  law  created  by  the  statute  of  the  14  im^i. ;  and  that  as 
4i«o4^  the  19th  section  enacts  "  that  no  lease  shall  be  permitted  to  be  made  by 
^  *foroe  of  this  act  in  reveraion,"  so  the  present  lease,  being  a  lease  in  re- 


Tsnion  of  houses  described  in  the  act^  is  void  by  the  necessary  construction  of 
the  statute. 

The  first  observation  that  arises  on  the  stat.  14  EHs.  is,  that  it  does  not  con<- 
tain  within  it,  from  beginning  to  end,  any  terms  importing  the  avoidance  of  any 
lease  whatever;  on  the  contrary,  it  is  a  statute  which  excepts  from  the  opera- 
tion of  the  former  avoiding  statute,  leases  of  property  therein  described.    It 
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enaets  in  section  17,  ^*  that  the  branch  of  the  former  statnte,  nor  any  thing 
therein  contained,  shall  extend  to  any  houses,  Ac.  (therein  described,)  but  that 
the  same  may  be  demised,  as  by  the  laws  of  this  realm  and  the  statutes  of  the 
colleges,  &c.,  they  lawfully  might  have  been,  before  the  making  of  the  said  sta- 
tute were  not."  No  words  can  be  more  large  and  explicit  to  exempt  such  leasee 
from  the  whole  of  the  effect  of  the  restraining  statute  13  Elis.;  and  althouffh 
the  19th  section  goes  on  to  enact ''  that  no  lease  shall  be  permitted  to  be  made 
by  force  of  this  act  in  reversion,"  there  are  no  words  added  to  declare  leases^ 
made  contrary  to  such  permission,  yoid.  And  taking  this  statute  alone,  and  by 
itself,  it  would  be  a  much  stronger  construction  than  we  feel  ourselTes  warranted 
to  put  upon  it,  to  hold  that  such  words  can  defeat  and  avoid  an  estate;  when 
they  may  be  ftdly  satisfied  by  allowing  them  to  ffive  a  right  of  action  to  the 
successor.  But,  in  truth,  this  statute  is  not  to  be  construed  alone,  but  with 
reference  to  the  statute  13  Eliz.,  and  the  succeeding  statute  18  Elis.  c.  11.  For 
not  only  are  all  the  acts  made  in  pari  materia,  but  the  14  £Hs.  c.  11,  is  ex- 
pressly entitled  <<  an  act  for  the  continuation,  explanation,  perfecting  and  en- 
larging of  (amongst  others)  the  former  statute;"  and  the  18  Elis.  c.  11,  is  en- 
titled **  an  act  for  the  explanation  of  the  statutes  aeainst  defeating  of  dilapida^ 
tions,  &c"  The  three  statutes,  therefore,  are  to  "^be  read  together,  as  r*Q25 
forming  one  law  on  the  same  subject  matter;  and  it  may,  therefore,  be  •- 
well  held  that  where  leases  of  houses,  &c.,  which  are  exempted  out  of  the  18 
Elia.  by  the  next  statute,  the  14th,  do  not  ol»erve  the  provisions  of  the  latter 
statute,  they  Ml  within  the  general  enactments  of  the  fint  statute,  and  are  mad^ 
void  thereby ;  in  other  words,  a  lease  not  warranted  by  the  14  Elii.,  remains 
restrained  by  the  13  Eliz.,  which  makes  leases  against  that  act  void.  But  the 
lease  in  question,  considered  as  a  lease  in  reversion,  is  not,  as  is  above  stated, 
void  by  the  13  Eliz.,  and  is  expressly  sanctioned  by  the  18th.  . 

No  decided  case  has  been  brought  before  us,  by  the  authority  of  which  the 
present  lease  is  to  be  declared  void.  In  the  case  of  Bayley  o.  Murin,  the  lease 
was  clearly  void  under  the  statute  of  13  Eliz.,  being  a  lease  to  begin  at  a  future 
day,  and  not  from  the  time  of  granting  the  lease ;  and  in  that  case  Hale,  0.  J. 
appears  to  have  thought  the  lease  would  have  been  good,  '<if  it  had  been  to  com** 
mence  presently,  there  being  less  than  three  years  to  come  of  the  former  lease."  ^ 
In  Hunt  V.  Sineleton,  Cro.  Eliz.  564,  the  lease  of  a  house  for  forty  years  by 
The  Dean  and  Chapter  of  St.  Paul's,  was  held  not  warranted  by  the  14  Eliz.^ 
there  being  at  the  time  of  granting  tlie  lease  ten  years  unexpired  of  the  former 
lease.  The  case  of  The  I^n  and  Chapter  of  Westminster,  Carter's  Bep.  9, 
decided  that  the  lease  in  reversion  of  a  house  in  the  city  of  Westminster  for 
forty  years,  by  the  Dean  and  Chapter  of  Westminster  was  void,  there  being,  at 
the  time  of  granting  the  lease,  17  years  unexpired  of  the  former  lease;  and  in 
this  latter  case  the  judgment  of  C.  J.  Bridgman  is  strong  to  shew,  that  a  lease 
made  under  the  circumstances  of  the  present,  would  be  held  good.  See  the 
judgment  more  at  large  in  Bridgman's  ^Bep.  122.  And  the  case  of  r^oog 
Crane  v.  Taylor,  Hob.  Bep.  269,  does  not  afford  an  authority,  that  a  ^  ^ 
lease  for  21  years  in  reversion,  there  hein^  only  two  years  to  come  of  the  exist- 
ing lease,  would  be  void ;  it  is  an  authonty  for  no  more  than  a  covenant  to 
mSke  a  lease  is  not  void  under  the  statute  18  Eliz.,  bemg  made  concerning  » 
house  in  London. 

^  Upon  the  whole,  therefore,  we  think  this  lease  is  not  void,  and  send  our  ew» 
tificate  accordingly  to  the  Yioe-Chancellor. 

The  following  certifi^oate  was  afterwards  sent: — 

We  have  heiuti  this  case  argued  by  counsel,  and  are  of  opinion  that  the  leaaoi 
therein  mentioned  of  the  8th  of  October  1830,  is  a  valid  and  effectual  lease,  and 
binding  upon  the  successor  of  the  said  William  Holmes  in  the  said  vicarage,  for 
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lh»  lemainder  ef  the  fNud  Uxm  of  tweafy-one  yean  eo^reaaed  to  Im  therobj 
gnated, 

N.  C.  TiNDAL. 

8.  Oabslxs. 
J.  A.  Pabk. 
J.  Yauqhak. 


STANNARD  v.  ULLTTHOBNE  and  Others.    Nov.  25. 

In  an  action  on^e  case  a^nst  defendant,  an  attornej,  for  negligence  in  transacting  the 
assignment  olvleasehold  belonging  to  the  plaintiff,  per  quod,  the  plaintiff  had  to  paj 
damages  to  the  assignee,  the  Goort  ref^ed  to  compel  the  deli? eiy  of  a  particnlar  of  the 
plaintiff's  demand. 

This  wu  an  aotioa  against  the  defendants,  who  were  attorneys,  for  negli- 
gence in  a^eigning  a  leasehold  property  from  the  plaintiff  to  Kobert  James. 
MOYi  In  September  1826,  John  Locke,  who  held  the  premises  *for  a  term 
•I  of  eleven  years  from  Christmas  1824,  determinable  as  to  one  undivided 
aoieiy  on  the  life  of  S.  8.  Clements,  and  as  to  the  other,  on  the  life  of  G. 
Scott — assigned  them  to  the  plaintiff,  giving  only  the  usual  qualified  covenant 
for  quiet  enjoyment,  as  liable  to  be  affected  by  any  acts  of  his  own,  or  persons 
daimin^  under  him.  Notwithstanding  the  defendant  XJUithorne  had  settled 
this  assignment  as  the  plaintiff's  attorney,  and  knew  that  S.  S.  Clements  died 
in  September  1825,  being  afterwards  employed  by  the  plaintiff  in  January  1829, 
to  assign  an  undivided  moiety  of  the  premises  to  Robert  James,  he  permitted  the 
|daintiff  to  execute  to  James  an  unqualiffed  covenant  for  quiet  enjoyment. 

In  August  1829,  he  permitted  the  plaintiff  to  assign  the  other  moiety  to 
James  with  a  like  unqualified  covenant  for  quiet  enjoyment. 

James  was  shortly  t^terwards  ejected  from  an  undivided  moiety  by  the  heir  of 
S.  S.  Clements  and  recovered  damans  against  the  plaintiff,  who  in  his  turn  re- 
covered the  amount  from  the  defendants  in  an  action  for  negligence,  (See  IQ 
Bingh.  491.) 

Before  the  expiration  of  the  term  of  eleven  years,  James  was  also  ejected 
from  the  other  moiety,  assigned  to  him  in  August  1829,  and  recovered  damages 
from  the  plaintiff  in  respect  thereof. 

The  plaintiff  now  brought  the  present  action  to  recover  from  the  defendants 
these  latter  damages,  as  resulting  from  their  negligence,  and,  also  200/.  expenses 
incarred  by  him  in  defending  James's  second  action. 

The  declaration  was  nearljr.the  same  as  in  10  Bingh.  491. 
Clarke  obtained  a  rule  nisi  for  a  particular  of  the  plaintiff's  demand. 
^agi  *  Wilde,  Serjt.  shewed  cause  on  an  affidavit  from  which  it  appeared  that 
J  the  plaintiff  had  offered  to  |pve  the  details  of  the  200/.  alle^  to  have 
been  paid  in  defending  James's  action,  and  to  show  the  judgment  obtained  by 
James.  The  defendants  being  privy  to  the  whole  transaction,  could  not  stand 
in  need  of  a  particular,  which  it  is  not  usual  to  give  in  actions  on  the  case,  or 
the  Uke,  where  the  particulars  of  the  cause  of  action  are  fully  specified  in  the 
declaration. 

Clarke  referred  to  Rex  v.  Curwood,  1  Harrison,  810,  where  it  was  held,  that 
n  prosecutor  in  an  indictment  for  a  nuisance,  might  be  compelled  to  give  a  par- 
timikr  of  the  acta  of  nuisance  intended  to  be  relied  on. 

TiNDAL,  C.  J.  It  has  not  been  usual  to  compel  the  delivery  of  a  particular, 
in  n  case  where  the  cause  of  action  set  forth  in  the  declaration,  discloses  the  na- 
tare  of  the  plaintiff's  demand.  There  is  no  ambiguity  in  this  declaration,  and 
I  do  not  see  why  we  shonld  depart  from  the  ustud  course.    There  is  the  less 
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reaaon  for  doing  bo^  after  tha  offo:  inide  to  give  deUub  of  the  expeages  inoDrrsd 
in  James's  aetion.  Bale  discharged. 


♦DOE  dem.  CAULFIEID  t^.  ROE.    Nov.  26.  [*829 

To  entitle  the  lessor  of  the  pUintiff  to  call  for  bail  in  ^ectment  under  1  G.  4,  c.  87,  be 
mast  move  on  prodnction  of  the  original  lease  or  agreement,  or  a  counterpart  or  dnpli* 
cate,  and  the  instrument  must  be  stamped  at  the  time. 

It  Is  not  sufficient  to  moVe  on  a  copy,  or  on  an  instmment  stamped  after  the  rule  nisi, 
and  before  cause  shewn. 

On  the  4th  of  November,  WMe^  Serjt.  obtained  a  role  nndel  1  G.  4,  c.  87, 
B.  4,  calling  on  the  tenant  to  sheir  cause  why  he  should  not  enter  into  a  reoeg- 
nisance  by  himself,  and  two  sufficient  sureties,  conditioned  to  pay  the  costs  wSH 
damages  which  should  be  recovered  by  the  plaintiff  in  the  action. 

The  rule  was  obtained  upon  an  affidavit  alleging  the  execution  of  an  agree- 
ment for  a  lease  between  the  lessor  of  the  plaintiff  and  the  tenant ;  that  the 
premises  had  been  actually  enjoyed  under  the  agreement;  and  that  the  tenant's 
interest  was  determined. 

A  copy  of  the  agreement  was  annexed  to  the  affidsivit,  but  neither  the  agree- 
ment nor  any  duplicate  of  it  was  produced. 

&epheity  SeT}t.  shewed  cause.  According  to  the  statute  this  rule  should  only 
have  been  granted  upon  the  landlord's  ''  producing  the  lease  or  agreement,  or 
some  counterpart  or  duplicate  thereof 

The  annexation  of  a  copv  is  not  sufficient ;  the  copy  may  be  unfaithful. 
The  court  ought  to  have  the  opportunity  of  seeing  whether  the  original  is 
stamped. 

^The  original  agreement  was  now  handed  to  the  learned  Serjt.,  and  appeared 
to  DC  stamped ;  but,  upon  a  close  inspection,  it  turned  out  that  the  stamp  had 
not  been  obtained  till  the  11th  of  November.) 

The  instrument  not  having  been  stamped  on  the  4th;  this  rule  has  issued 
without  any  authority  to  warrant  it. 

Wilde,  The  statute  requires  the  production  of  the  instrument  or  a  duplicate, 
not  to  give  effect  to  the  *stamp  laws,  but  the  court  may  see  whether  r^ooA 
the  term  has  expired ;  and  for  that  purpose,  a  copy  is  equivalent  to  a  •- 
duplicate.  The  instrument  bearing  the  proper  stamp  when  it  is  called  for,  the 
court  will  not  inquire  at  what  time  the  stamp  was  procured.  [Bosanquet,  J. 
The  time  when  the  instrument  is  made  evidence,  is  when  the  rule  nisi  is  moved 
for.]  It  is  sufficient  if  there  be  a  valid  instrument  to  warrant  the  rule  abso- 
lute. In  Clarke  v  Jones,  3  Dowl.  Pr.  C.  277,  Parke,  B.  said,  "  The  objection 
to  the  stamp  would  be  of  no  avail,  as  they  could  get  it  stamped  before  cause 
was  shewn." 

TiNDAL,  C.  J.  I  am  unable  to  get  over  the  difficulty.  If,  when  the  rule 
nisi  was  moved  for,  the  court  had  seen  that  the  instrument  was  unstamped,  thej 
would  not  have  granted  the  rule.  The  statute  is  explicit,  giving  the  landloni 
leave  to  move  on  producing  the  lease  or  agreement,  or  some  counterpart  or 
duplicate  thereof.  Such  being  the  conditions  on  which  the  landlord  is  entitled 
to  apply,  the  rule  can  onlv  be  drawn  up  on  readiuff  the  original  or  duplicate  of 
some  valid  instrument :  this  rule  is  defective  on  both  points ;  a  copy  only  was 
produced  to  the  court,  and  the  original  was  not  valid. 

Kule  discharged. 
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^WILLIAMS  and  Another  ▼.  SHARWOOD  and  Oihera.    Nov.  25. 

Where  a  nolle  prosequi  is  entered  as  to  part  of  the  ium  claimed  in  the  declaration,  the 
defendant  is  entitled  to  his  costs  under  3  &  4  W.  4,  c.  42,  s.  3,  which  gives  costs  on  a 
nolle  prosequi  entered  as  to  vajpart  of  a  declaration. 

After  each  a  nolle  prosequi  it  Is  too  late  for  the  pIidntifT  to  contest  the  propriety  of  the 
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This  was  lui  application  to  die  court  to  diaallow  the  defendants  their  costs  of 
8  nolle  prosequi,  entered  by  the  plaintifib. 

The  plaintifis  declared  in  assumpsit  for  3000^.  for  goods  sold;  80002.  for 
iBOoey  lent ;  and  3000/.  on  an  account  stated. 

The  sum  demanded  by  the  particolary  was, 


Credit 


The  defendants  pleaded  twenty-nine  pleas,  in  substance  as  follows  :— 

First,  as  to  sU  the  moneys  in  the  decliffations  mentioned,  except  10592. 10s.  7d. 
—which  sum  the  defendants  by  their  last  plea  paid  into  court,"— non  assumpsit: 
secondly,  as  to  40/.  parcel  of  the  moneys  in  the  first  plea  mentioned,  ezoept,ftc^ 
the  delivery  by  the  deftndants  to  the  plaintiffs  of  a  bill  for  ML,  and  the  pay- 
ment to  the  piainti&  by  the  acceptance  of  the  bill  for  60/.  before  action.  Thea 
followed  sey^iteen  pleas  similar  to  the  second,  and  only  diffsring  from  it  in 
statbg  the  payments  of  different  sums  by  the  acceptors  of  different  bills :  these 
mm  suooeeded  by  seven  pleas  to  the/ufwr  maintenance  of  the  action,  varying 
only  from  the  last  seventeen,  in  stating  the  payments  to  have  been  made  after 
aetkm  by  diftsrent  acceptors.  Then  followed  a  plea  of  payment  by  the  defen* 
Mooi  ^nte)  1^  to  ^^^*  10s.  Id. :  a  plea  *of  set-off  to  the  whole  deckration 
•I  except  the  moneys  paid  into  court;  and  the  plea  of  payment  into 
court  of  1059/.  lOt.  Id. 

The  summons  to  plead  several  matters  was  attended  before  Bosanquet,  J., 
when  that  learned  jinlge  allowed  the  whole  of  the  pleas :  but  as  they  were  very 
long,  he  sugsested  an  arrangement  by  which  the  expense  of  copying  them  in 
the  issue  and  in  the  record  was  avoided,  via.,  that  an  order  should  be  drawn  up 
striking  out  all  the  pleas  from  the  2d  to  the  26tb,  both  inclusive,  and  placing 
the  defendants  in  the  same  position  in  all  respects  as  if  the  pleas  hsd  been 
pleaded ;  the  pleas  so  struck  out  being  delivered  with  the  order  and  operating 
as  a  particular  of  what  the  defendants  might  give  in  evidence.  To  that  arranffe- 
ment  both  parties  acceded.  The  order  was  accordingly  drawn  up,  and  me 
pleas  were  struck  out  and  delivered  as  a  particular  under  it. 

The  pleas  not  struck  out^  via.  the  Ist,  27th,  28th,  and  29th  were  delivered 
as  pleas  in  the  action. 

On  the  pleas  of  non  assumpsit,  of  payment,  and  of  set-off,  the  plaintifis 
entered  a  nolle  prosequi ;  and  the  1059/.  10s.  Id.  they  took  out  of  court 

By  the  3  A  4  W.  4,  c.  42,  s.  3,  it  is  enacted,  that  where  any  nulle  prosequi 
shall  have  been  entered  upon  any  count,  or  as  to  any  part  of  the  declaration, 
the  defendant  shall  be  entitled  to,  and  have  judgment  for,  and  recover  his  rea- 
sonable costs  in  that  behalf;  and  the  defendants  having  signed  judgment  on 
this  section  of  the  statute,  for  the  costs  in  respect  of  the  nolle  prosequi,  the 
prothonotary,  on  taxation,  allowed  them  the  costs  of  the  whole  of  the  pleas, 
ezMt  the  pba  of  payment  of  money  into  court    Upon  this— • 

Ed^  obluned  a  rule  for  the  prothonotary  to  review  his  taxation,  and  dis- 
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allov  the  costs  so  awarded  to  the  ^defendants.  He  contended  that  the  moo 
statute  did  not  applj  to  a  case  such  as  the  present.  That  the  words  *• 
<^part  of  a  declarotioo/'  extend  onlj  to  part  of  a  count,  and  not  to  part  of  a 
sum.  That  in  smaller  cases,  for  instance  where  the  debt  is  only  10/.,  the  same 
pleas  might  be  pleaded  as  to  a  part  of  the  sum  claimed;  and  the  heavy  costs 
incurred  in  such  a  case  would  be  a  great  hardship  on  a  plaintiff,  who  miffht 
thereby  be  induced  to  abandon  part  of  a  just  claim,  rather  than  proceed  in  nis 
action  at  such  an  expense.  That  the  effect  of  allowing  costs  in  all  cases  of  nolle 
prosequi,  would  be  to  restrict  the  plantiff  to  the  statement  in  his  declaration  of 
the  exact  sum  which  besought  to  recover,  which  would  be  allowing  too  little  lati- 
tude to  be  consistent  with  safety. 

Wtghtmany  oontri,  argued  that  the  sums  stated  in  a  declaration  are  as  much 
part  of  it  as  any  other  allegation.  That  all  the  inconvenience  resulting  from 
the  heavy  coats  of  special  pleas,  might  be  avoided  by  the  statement,  in  the  par- 
ticular, of  the  exact  sum  which  was  due  to  the  plaintiff;  for  if  the  defendant, 
after  admitting  the  whole  sum  claimed  in  the  particular  should  plead  special 
pleas  to  the  remainder  of  the  declaration,  they  would  be  disiJlowed  as  unneces- 
sary. Even  supposing  that  the  effect  of  allowing  these  costs  would  be  to  limit 
a  plaintiff,  in  his  declaration,  to  the  exact  sum  sought  to  be  recovered,  it  was  not 
certain  that  that  would  be  an  evil.  Here,  the  plaintifis,  having  only  ffiven  a 
general  credit  for  483Z.  10«.  Sd.,  without  stating  on  what  account,  the  defend- 
ants were  obliged  to  plead  the  payment  of  every  particular  bill. 

TiNDALj  G.  J.  Under  the  proper  construction  of  the  statute,  it  is  plain  the 
defendants  are  entitled  to  some  costs ;  for  it  is  enacted  that  where  any  nolle  pro- 
sequi, shall  have  been  entered  on  any  count,  or  as  to  any  part  of  *the  r  ^oo^ 
declaration,  the  defendant  shall  be  entitled  to  have  judgment  for  his  rea-  ■- 
sonable  costs  in  that  behalf;  and  the  only  question  is,  whether,  where  he  has 
put  in  three  defences,  he  shall  have  the  cost  of  the  whole.  But  it  would  be 
extremely  inconvenient,  if,  after  a  judgment  of  nolle  prosequi,  we  were  to  enter 
into  an  inquiry  as  to  the  propriety  of  the  pleas.  If  they  were  improperly 
pleaded,  an  application  to  strike  them  out  ought  to  have  been  made  before  the 
cause  proceeo^  to  judgment.  Rule  discharged. 


TROWER  and  Others  t>.  CHADWICK.    iVw,  25. 

Declaration,  that  plaintiift  were  possessed  of  a  vaalt  a^joiniiig  certain  walls,  and  which 
was  of  right  supported  in  part  by  parts  of  the  a^oining  wall ;  that  the  plaintiflb  were 
of  right  entitled  that  their  yaull  shonld  be  so  supported ;  and  that  there  were  founda* 
tions  belonging  to  the  vanlt  which  plaintiff^  ought  to  enjoy ;  yet  defendant  wrongfully 
removed  the  wall  adjoining  the  plaintiff's  vault,  without  taking  proper  precautions  to 
support  it,  and  wrongfully  disturbed  the  foundations  without  taking  precautions  to 
prevent  them  ftom  giving  way,  per  quod,  plaintiff's  vault  was  damaged  by  the  fall  of 
some  materials,  which  otherwise  would  not  have  hurt  it,  and  special  loss  ensued ; 
Held,  to  disclose  a  sufficient  right  of  action. 

Plea,  as  to  the  not  taking  precautions  to  support  the  vault,  that  defendant  was  not  bound 
by  law  to  take  such  precautions,  Held,  ill,  as  offering  an  issue  of  law  for  a  jury,  and 
as  containing  the  traverse  of  a  duty  not  alleged  by  plaintilb.  So  likewise,  for  the 
same  reasons,  a  plea  that  defendant  was  not  bound  by  law  to  take  precautions  to  pre- 
vent the  foundations  of  the  vault  from  being  weakened. 

So,  a  plea  that  the  fall  of  the  materials  was  not  occasioned  by  any  act  or  default  of 
defendant,  or  the  neglect  of  any  duty  by  law  cast  on  him. 

It  is  a  good  ground  of  action,  that  a  next  neighbour  conducts  himself  so  carelessly,  neg- 
ligently, and  unskilfully  in  pulling  down  his  own  wall,  as  by  reason  thereof  to  injure 
his  neighbour's  wall. 

The  first  count  of  the  declaration  stated,  that  the  phkitiffii,  before  and  at  the 
times  of  the  committing  of  the  gneranoes  hernnafter  mentioned,  were  lawftilly 
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4i^^1  pooseBied  of  a  certain  vault  or  cellar  sitaate  in  the  dtY  *at  London,  and 
-'  used  and  oocnpied  the  same^  in  and  for  the  purpose  of  carrying  on  thmr 
trade  or  business  of  wine  merchants ;  and  that  the  plaintiffi  had  and  kept  in  their 
said  yault  or  cellar  divers  large  quantities  of  wine,  to  wit,  30,000  bottles  of  wine, 
and  divers,  to  wit.  8,000  bottles  of  the  plaintiffs'  of  great  value,  to  wit,  of  the  value 
of  2000^.  That  before  and  at  the  timo  of  the  committing  of  the  grievances  bj 
the  defendant  as  hereinafter  next  mentioned,  the  plainti&'  said  vault  or  oelliur 
adjoined  certain  other  vaults,  and  certain  walls  there,  and  in  part  rested  upon, 
and  was  of  right  in  part  supported  by  part  of  the  said  adjoining  vaults  and  of 
the  said  walls;  and  the  plaintiffs  before  and  at  and  during  those  times  were  of 
ri^ht  intitled  that  their  said  vault  or  cellar  should  be  supported  in  part  by  the 
said  parts  of  the  said  adjoining  vaults  and  walls  without  the  hindrance  or  dis- 
turbance of  any  person.  That  before  and  at  the  times  of  the  committing  the 
grievances  hereinafter  mentionedj  there  were  certain  foundations  belonging  to, 
and  supportmg,  the  said  vault  or  cellar  of  the  plaintiff,  and  that  they  of  right 
had  enjoyed,  and  still  of  right  ought  to  enjoy,  such  foundations,  and  uie  benefit 
and  advantage  thereof,  for  the  support  of  their  said  vault  or  cellar,  without  the 
hindrance  or  disturbance  of  any  persoiv  Yet  the  defendant,  well  knowing  the 
premises,  but  contriving  and  intending  to  injure  the  plainti&  heretofore,  to  wit. 
on  the  1st  of  October  1835,  and  on  divers  other  days  and  times  afterwards  and 
before  the  commencement  of  this  suit,  wrongfully  and  injuriously  took  down, 
palled  do?m,  and  removed,  and  caused  and  procured  to  be  taken  down  and  re- 
movedy  the  said  vaults  and  walls  so  adjoining  the  said  vault  or  cellar  of  the 
pl^tifb,  by  which  the  said  last-mentioned  vault  or  cellar  was  so  in  part  sup- 
ported as  aforesaid,  without  shoring  up,  or  propping  up,  or  otherwise  securing 
MOA-i  or  taking  other  reasonable  or  proper  precautions  to  support  or  secure  *or 
^  shore  up  the  said  vault  or  oellar  of  the  plainti&,  so  as  to  prevent  the 
same  from  givinff  way  or  being  weakened  or  damaged  or  destroyed  on  that  occa- 
sion ;  and  wo  tnen  and  there  wrongfully  and  injuriously  du{j,  and  made  and 
and  caused  and  procured  to  be  du^  and  mayde,  divers  excavations  m  the  earth  near 
to  the  said  foundations  of  tiie  said  vault  or  cellar  of  the  plaintiffs,  and  loosened, 
weakened  and  disturbed  such  foundations,  without  taking  due  and  proper  precau- 
tiona  to  prevent  the  said  foundations  from  bein^  weakened  and  injured,  and  giving 
way;  and  by  reason  thereof,  the  said  foundations  then  became  and  were  injured, 
locNseaed,  and  weakened;  and  the  said  vault  or  cellar  of  the  plaintiffs  became  and 
was  greatiy  injured  and  weakened;  and  bv  reason  of  the  said  several  premises, 
and  also  by  reason  of  certain  timber,  wood,  bricks,  and  mortar,  and  other  things 
afterwards,  to  wit,  on,  &c.  falling  upon  the  said  vault  or  cellar  of  the  plamtifis  Tand 
wluch  vault  or  oellar  by  reason  of  the  same  having  been  so  weakened  ana  in- 
juied  as  aforesaid,  and  on  no  other  account,  was  then  unable  to  bear  or  resist 
the  force,  weight,  and  pressure  of  the  said  timber,  wood,  bricks,  and  mortar, 
and  other  things,  as  the  same  otherwise  might  and  would  have  done),  the  same 
vault  or  cellar  of  the  plaintifib  then,  to  wit,  on,  &c.,  gave  way  and  fell  in,  saxi 
became  and  was  greatly  injured  and  destroyed;  and  by  reason  of  the  several 
premises  a  great  part,  to  wit,  one  half  of  the  said  wine  became  wasted,  lost, 
spoiled  and  destroyed,  and  the  residue  thereof,  became,  and  was,  and  still  is 
iojnred  and  deteriorated  in  value,  and  the  said  botties  were  damaged  and  de- 
strojred;  and  thereby  also  the  plaintiffs  from  tiience  hitherto,  lost  and  became 
deprived  of  the  use  of  Uieir  said  vault  or  cellar,  and  of  the  profits,  benefits  and 
advantages  which  they  otherwise  misht  and  would  have  acquired  from  the  pos- 
^ogy-i  session  and  nse  thereof,  and  the  same  became  of  no  *use  or  value  to  the 
-*  plaintiffs;  and  thereby  the  plaintiffs  were  greatly  prejudiced  and  injured 
in  their  said  trade  and  business,  and  necessarily  incurred  divers  expenses,  to 
wit,  to  the  amount  of  2000^.  in  having  their  said  vault  or  cellar  examined  or 
surveyed,  and  the  nature  and  extent  of  the  said  damages,  injuries,  and  losses 
asoertained  and  repaired ;  and  in  and  about  the  removal  of  the  ruins  of  the  said 
tsnlt  or  cellar,  and  of  such  of  the  said  wines  as  were  not  wholly  lost  or  de* 
YOL.  XXXn.— 11 
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was  their  duty  to  have  properly  shored  up  and  sapported  their  Tanlt  or  oeUar  or 
to  take  due  and  proper  precautions  to  protect  themselves  and  their  said  Tault  or 
cellar  and  the  property  therein,  against  the  consequences  of  the  exerdse  by  the 
defendant  of  the  said  lawful  right  of  the  defendant  to  pull  down,  prostrate,  and 
remove  the  said  vaults  and  walls  on  which  the  vault  of  the  pLuntife,  in  that 
count  mentioned,  was  alleged  *in  part  to  have  rested  and  to  have  been  r^oAo 
supported :  and  had  they  done  their  duty  in  that  behalf,  their  said  vault  ^ 
or  cellar  and  its  contents  would  have  been  saved  and  protected  from  the  alleged 
damage  and  injuries  in  the  first  count  mentioned;  but  they  wholly  nedected  and 
omitted  so  to  do.  And  the  defendant  further  said,  that  in  pulling  down,  pros- 
trating, and  removing  the  said  vaults  and  walls,  he  was  not  guilty  of  any  un- 
lawful or  wrongful  act,  neglect,  default,  or  breach  of  any  duty  imposed  upon 
him,  by  law  or  otherwise,  but  exercised  his  said  lawful  right,  in  the  manner  he 
had  lawfiil  right  to  exercise  the  same,  and  not  otherwise :  and  if  any  injury  or 
damage  happened  or  was  occasioned  to  the  plaintifis,  or  their  said  vault,  or  the 
contents  thereof,  the  same  happened  and  was  occasioned  by  the  default  of  the 
plaintiffs  themselves,  in  not  properly  shoring  up  and  supporting  their  said  vault, 
and  taking  due  and  proper  precautions  to  protect  themselves  and  their  said  vault 
or  cellar  and  its  contents,  from  the  consequences  of  the  exercise  by  the  de- 
fendant of  his  said  lawful  right,  to  pull  down,  prostrate,  and  remove,  and  in  pul- 
ling down,  prostrating  and  removing  the  said  vaults  and  walls }  and  not  by  or 
through  any  unlawful  or  wrongful  act  of  the  defendant,  or  any  default  or  omis- 
sion of  the  defendant  of  any  duty  or  obligation,  imposed  on  him  by  law  or 
otherwise,  in  the  pulling  down,  prostrating,  and  removing  the  vaults  and  walls : 
and  that,  he  was  ready  to  verify. 

Eighth.  As  to  so  much  of  the  last  count  as  related  to  the  defendant  not  hav- 
ing given  the  plaintiffs  due  and  reasonable  notice  of  his  intention  to  pull  down, 
prostrate,  and  remove  the  said  vaults,  buildings  and  walls  in  that  count  men- 
tioned ;  that  the  defendant  was  not  bound  by  law,  or  otherwise,  nor  was  there  any 
duty,  obligation,  or  liability  imposed  or  cast  on  him,  by  law  or  otherwise,  to  shore 
up  or  protect  the  said  last  mentioned  vaults  of  *the  plaintiffs  on  the  r#g43 
occasion  in  that  count  mentioned,  or  otherwise ;  nor  was  it  his  duty  in  ■- 
the  event  of  not  shoring  up  or  protecting  the  said  last  mentioned  vault  of  the 
plainti£&,  to  give  due,  or  reasonable,  or  any  notice  of  his  the  defendant's  inten- 
tion to  pull  down,  prostrate,  and  remove  the  said  vaults,  buildings,  and  walls, 
adjoining  the  vault  of  the  plaintiffs  in  that  count  mentioned,  in  manner  and 
form  as  the  plaintiffs  had,  in  that  count,  alleged :  and  of  that,  the  defendant  put 
himself  upon  the  country,  &c. 

Eleventh.  As  to  so  much  of  the  said  last  count  as  charged  it  to  have  been 
the  duty  of  the  defendant  to  have  taken  due  and  reasonable  precautions  in  and 
about  the  pulling  down,  and  prostrating,  and  removing  the  said  vaults,  walls 
and  buildings  in  that  count  mentioned;  so  that  the  said  last  mentioned  vault  of 
the  plaintifis,  and  the  contents  thereof,  mi^ht  not  be  damaged  or  destroyed,  or 
the  plaintiffs  injured  in  respect  thereof:  that  it  was  not  his  duty  to  have  used 
due  and  proper  or  any  precautions  in  that  behalf,  as  the  plaintiffs  had  in  that 
count  alleged :  and  of  that,  he  put  himself  upon  the  country,  &c. 

Twelfth.  As  to  so  much  of  the  said  last  count  as  related  to  the  Mling  of 
the  said  timber,  wood,  bricks  and  mortar,  an€  other  things,  upon  the  said  vault 
of  the  plaintiffs;  that  the  said  falling  of  the  said  timber,  wood,  bricks,  and 
mortar,  and  other  things,  upon  the  said  vault  of  the  plaintiffs,  in  that  count 
mentioned  was  not,  nor  was  the  fiiUing  of  any  of  them,  or  any  part  of  them, 
caused,  or  occasioned,  by  anv,  act,  default,  omission,  or  neglect  of  the  defendant ; 
or  the  breach,  or  neglect,  of  any  duty,  obligation,  or  liability  imposed  or  cast 
upon  him,  by  law  or  otherwise :  and  that,  the  defendant  was  ready  to  verify. 

Thirteenth.    As  to  the  last  count  of  the  declaration,  that  the  defendant 
had  eood  and  lawful  and  sufficient  *right,  title,  power  and  authority  to  po  j  j 
pull  down,  prostrate  and  remove  the  said  vaults,  walls,  and  buildings  in  '- 
the  said  last  count  mentioned,  and  therein  stated  to  have  been  pulled  down. 
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prastnted,  and  removed  by  him;  and  that  the  plaintiffs  had  notice  of 
his  ntention  so  to  do  before  any  damage  or  injoiy  was  or  could  be  done, 
or  cansed  to  be  done  to  their  aaid  vault  or  oellari  and  the  contents  thereof, 
or  any  part  of  aneh  contents,  in  sufficient  time  to  have  enabled  them  to  guard 
and  protect  themselves  against  the  consequences  thereof,  if  they  had  been 
minded  or  desirous  so  to  do;  and  if  they  had  been  so  minded  or  desirous 
it  was  their  duty  to  have  shored  up  and  supported  their  said  vault  in  that 
count  mentioned ;  or  to  have  taken  other  due  and  proper  precautions  to  have 
protected  themselves,  and  their  said  last  mentioned  vault  and  its  contents, 
against  the  consequences  of  the  exercise,  by  the  defendant,  of  his  sud  right  and 
authority  to  pull  down,  prostrate,  and  remove,  and  in  and  about  the  pulling 
down,  prostrating,  and  removing  the  said  vaults,  walls,  and  buildings  in  that 
coant  mentioned :  and  had  they  done  their  duty  in  that  behalf,  their  said  last 
mentioned  vaolt  and  its  contents,  would  have  been  saved  and  protected  from  the 
alleged  damage  and  injuries  in  the  last  count  mentioned ;  but  they  wholly  neglect- 
ed and  omittra  so  to  do.  And  the  defendant  further  said  that  in  pulling  down, 
prostrating,  and  removing  the  vaults,  walls,  and  cellars  in  that  count  mentioned, 
he  was  not  guilty  of  any  unkwful  or  wrongful  act,  or  neglect,  or  default  of  any 
duty  imposed  on  him  by  law  or  otherwise,  but  exercised  his  said  right  and 
authority  in  the  manner  he  had  right  and  authority  to  exercise  the  same ;  and 
if  any  damage  or  injury  happened,  or  was  occasioned  to  the  plaintiffs,  or  their 
said  vault  or  its  contents,  in  that  count  mentioned,  the  same  happened  and  was 
occasioned  by  the  default  of  the  plaintiffs  themselves,  in  not  properly  shorine 
M45-1  up  *or  supporting  their  said  last  mentioned  vault,  or  taking  due  and 
^  proper  precautions  to  protect  themselves,  and  their  last  mentioned  vault 
and  its  contents,  agunst  the  consequences  of  the  exercise  by  the  defendant  of 
his  said  risht  and  authority  to  puU  down,  prostrate,  and  remove,  and  in 
aad  about  tne  pulling  down,  prostrating  and  removing  the  vaults,  walls,  and 
buildings  in  that  count  mentioned,  and  not  by  or  through  any  unlawful  or 
wrongful  act  of  the  defendant,  or  any  neglect  or  omission  of  defendant,  of  any 
duty  or  obligation  imposed  upon  him,  by  law  or  otherwise,  in  and  about  the 
polling  down,  prostrating,  and  removing  the  said  vaults,  buildings,  and  walls  in 
the  said  last  count  mentioned :  and  that,  he  was  readv  to  verify,  &c. 

By  their  replication  the  plaintiffs  joined  issue  on  the  first,  second,  third,  and 
tenth  pleas;  traversed  the  ninth;  and  demurred  to  the  fourth,  fifth,  sixth, 
seventh,  eighth,  eleventh,  twelfth,  and  last,  for  the  following  causes : — 

That  the  fourth  plea  traversed  matter  of  law,  namely,  whether  it  was  the  de- 
fendant's duty  to  snore  up  the  plaintiff's  vault;  offered  an  immaterial  issue  in 
so  doing,  and  was  an  informal  traverse. 

The  causes  of  demurrer  to  the  fifth  plea  were  similar  to  those  of  the  fourth 
plea  as  applied  to  the  foundations  of  the  plaintiffs'  vaults. 

The  causes  of  demurrer  to  the  sixth  plea  were  chiefly  that  it  traversed  mere 
matter  of  law;  offered  an  immaterial  issue;  and  should  have  concluded  to  the 
covmtTy,  &0. 

The  causes  of  demurrer  to  the  seventh  plea  were,  chiefl  v,  that  the  plea  did  not 
inverse  the  plaintiffii'  right,  but  set  up  that  they  were  bound  to  support  their 
vanlt ;  the  same  not  being  matter  material  to  the  cause  of  action,  or  proper  to 
be  referred  to  a  jury;  that  the  plea  traversed  mere  matter  of  law;  ihat  the  tra- 
M4gi  verses  *were  uncertain,  &c.;  and  that  the  plea  did  not  answer  all  it  pro- 
J  fessed  to  answer. 

The  causes  of  demurrer  to  the  eighth  plea  were  similar  to  those  to  the  fourth. 

The  objections  to  the  eleventh  plea,  were  chiefly  that  it  offered  to  refer  to  a 
jury  mere  matter  of  law,  namely,  whether  the  defendant  was  bound  to  use  the 
preeantions  stated,  and  that  no  grounds  of  excuse  for  not  using  such  precautions 


The  objections  to  the  twelfth  plea  were  similar  to  those  of  the  fourth  and 
fifth;  cUeflyi  that  a  mere  question  of  law  was  attempted  to  be  traversed,  and 
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that  an  immaterial  iBsae,  whether  the  defendant  eanaed  the  timber  fto.  to  fidl 
on  the  vault,  was  proffered. 

The  caoses  of  demnner  to  the  last  plea  were,  chiefly,  that  matter  of  law  was 
traversed,  and  an  immaterial  point  attempted  to  be  put  in  issue;  that  the  tra- 
verse was  argumentative  and  informal;  and  that  the  plea  did  not  deny,  or  con- 
fess, or  avoid. 

The  case  was  argued  in  Trinity  term,  by 

R.  V.  Richards  in  support  of  the  demurrer.  The  three  first  pleas  contain 
the  only  ledtimato  defence  to  this  action.  The  fourth  plea  traverses  the  exis- 
tence of  a  duty  or  obligation  which  is  nowhere  alleged  in  the  declaration.  The 
plaintiffs  have  declared  on  their  own  right,  not  on  any  duty  in  the  defendant. 
Asides  the  existence  of  the  supposed  risht  is  a  matter  of  law,  not  a  questioq  of 
fact  for  the  consideration  of  a  jury.  The  fifth  plea  is  open  to  the  same  objec- 
tions. The  sixth  also  offers  an  issue  of  law  for  the  consideration  of  the  jury, 
and  confesses,  without  avoiding  that  part  of  the  charge  in  the  declaration  to 
which  it  professes  to  be  an  answer :  it  is  no  answer  to  the  claim  set  up  by  the 
plaintiffs,  but  only  to  the  immediate  consequence  of  the  defendant's  wrongful 
*act.  The  seventh  plea  is  pleaded  to  the  whole  of  the  declaration,  but  r^A^ 
conteins  no  answer  to  the  complaint  as  to  digging  the  earth,  and  disturb-  *> 
ing  the  foundations  of  the  plaintiffs'  cellar.  It  is  also  bad,  because  it  only  ad- 
mits hypothetically  the  disturbance  of  the  plainti£k'  foundations.  Gould  v. 
Lasbury,  1  Cr.  Mee.  &  R.  254. 

The  eighth  and  eleventh  pleas  raise  issues  of  law  instead  of  questions  of  fact 
for  the  jury :  the  twelfth  is  open  to  the  same  objection  as  the  sixth :  and  the 
thirteenth  to  the  same  as  the  seventh. 

In  cases  of  this  kind  it  is  sufficient  for  the  plaintiff  to  declare  on  his  posses- 
sion, and  it  is  a  c^nestion  of  fact  lor  the  jury  whether  the  damage  complained 
of  has  been  occasioned  by  the  negligent  act  of  the  defendant:  Dodd  v.  Holme, 
1  Adol.  &  Ell.  493;  ^where  all  the  cases  are  collected.)  In  Wyatt  v.  Harri- 
son, 8  B.  &  Adol.  871,  there  was  no  allegation  as  here,  that  the  plaintiff  had 
a  right  to  have  his  house  supported  by  the  neighbouring  wall  or  soil,  and  unlesa 
he  had,  there  was  no  ground  for  proceeding  against  the  defendant.  So  in  Pey- 
ton V.  the  Mayor  of  London,  9  B.  &  C.  725,  the  plaintiff  shewed  no  ri^ht  to 
have  his  house  supported  by  that  of  the  defendant.  But  in  Jones  v  Bird,  5 
B.  &  Aid.  837,  the  question  of  negligence  was  left  to  the  jury,  and  the  court 
intimated  their  opinion,  that  the  partv  doing  a  work  is  bound  to  take  care  it  be 
not  injurious  to  the  adjoining  premises.  And  in  Brown  v.  Windsor,  2  Cr.  & 
Jer.  20,  where  the  plaintiff  had  been  permitted  to  rest  his  building  against  the 
defendant's,  the  defendant  was  held  liable  for  having  carelessly  and  unskilfully 
excavated  his  own  soil,  so  as  to  sink  the  wall  of  his  own  house  and  thereby  to 
injure  t}ie  plaintiff. 

*  Wightman,  contrA.  The  declaration  is  ill.  In  the  first  count  the  r^ro^o 
plaintiff  merely  asserte  a  right  to  the  support  of  the  adjoining  premises,  *- 
without  stating  the  nature  of  the  right;  whether  arising  from  prescription, 
mnt,  or  simple  possession :  but  as  the  law  gives  him  no  such  right  from  the 
bare  circumstance  of  juxta-position,  he  ought  to  shew  the  source  from  which  he 
derives  it :  if  he  were  occupying  by  mere  license,  the  law  would  sive  him  no 
claim  against  the  defendant.  If  the  defendant  was  not  bound  to  shore  up  the 
wall,  he  cannot  be  char^  with  negligence  in  omitting  to  do  so :  and  the  dam- 
age of  which  the  plaintiffs  complain  would  not  have  occurred,  but  for  the  fall- 
ing of  the  timber  which,  for  ought  that  appears  to  the  contrary,  might  have  been 
occasioned  by  a  third  person.  With  respect  to  the  second  count,  no  right  is 
alleged  in  the  plaintifis,  and  the  ciroumstence  of  juxta-position  does  not  of  itself 
impose  upon  the  defendant  the  duty  of  giving  notice  of  an  act  of  ownership  on 
his  own  property;  or  if  it  does,  the  nature  of  the  act  afforded  itself  a  suffksient 
notice  to  the  plaintiffs. 

The  pleas^  therefore,  which  deny  that  it  was  the  defendant's  duty  to  take  the 
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proeftaCioDB  or  give  the  notice  lequired  by  the  pUntiffii,  offer  an  iasoe  whieh 
may  be  properly  tried  by  a  jury;  for  a  joiy  must  ascertain  what  in  point  of 
fiiet  is  Ihe  nature  and  extent  of  the  right  set  up  by  the  plaintiff. 

The  sizih  plea  is  merely  addressed  to  the  fact^  whether  or  not,  the  falling  of 
the  timber  was  occasioned  by  the  defendant,  and  is  Uierefore  unexceptionable. 
And  the  seventh  states  in  substance  that  the  nuschief  was  occasioned  by  the 
plaintiffs'  own  neglect,  there  being  no  reason  to  require  caution  at  the  hands  of 
the  defendant. 

«g^g<.       *RichardSf  in  reply,  being  desired  to  confine  himself  to  the  argument 

-'   on  the  second  count,  contended,  that  on  the  principle,  sic  utere  tuo  ut 

aliennm  non  lasdas,  the  defendant  was  bound  to  give  notice  of  any  use  of  his 

own  property,  likely  to  be  prejudicial  to  his  neighbour.  Cur,  adv.  vuU, 

TiNDAL,  C.  J.  This  is  an  action  upon  the  case,  the  declaration  in  which 
contains  two  counts ;  in  the  first  of  which  the  plaintifb  allege  their  possession  of 
a  certain  vault  or  ceUar  adjoining  to  certain  other  vaults  and  walls,  and  which 
in  part  rested  upon,  and  was  of  right  supported  in  part,  by  parts  of  the  adjoin- 
ing vaults  and  walls;  that  the  plaintiffs  were  of  right  entitled  that  their  vault 
or  cellar  should  be  so  supported  in  part ;  and  that  there  were  certain  foundations 
belonging  to,  and  supporting  the  said  vault  or  cellar,  which  the  pkintiffs  ought 
to  enjoy  :  yet  that  the  defen(knt  wrongfully  took  down  and  removed  the  said  vaults 
and  walls  so  adjoining  to  the  vault  or  cellar  of  the  plaintiffs,  without  shoring  or 
propping  up,  or  taking  other  reasonable  or  proper  precaution  to  support  or  secure 
it,  00  as  to  prevent  its  being  weakened  or  destroyed;  and  wrongfully  dug  the 
earth  and  disturbed  the  foundations,  without  taking  due  and  proper  precautions 
to  prevent  the  said  foundations  from  being  weakened  and  givmg  wav.  And  the 
declaration  then  states  the  injury  which  the  plaintiffs  sustained,  end  the  speciid 
damage  which  followed  thereon.  The  second  count  states  that  the  defendant 
was  diMut  to  pull  down  the  adjoining  vaults  and  walls,  and  alleges  it  to  have 
been  the  duty  of  the  defendant,  in  the  event  of  his  not  shoring  up  the  walls,  to 
pve  notice  to  the  plaintiffs  of  his  intention  to  pull  down,  ana  also  his  duty  to 

*8S01  ^^^  ^^^  ^^^^  ^^^  ^^^'  ^^^  ^  ^^^  ^^^'  reasonable  and  proper  precaution 
^  about  the  pulling  ^down  his  vaults  and  walls ;  and  then  alleges  a  breach 
of  aoch  duty. 

To  this  dechuration  the  defendant  pleads  thirteen  pleas,  of  which  the  first 
seven  are  pleaded  to  the  first  count  either  in  part  or  in  the  whole,  and  the  eighth 
tnd  subsequent  pleas  are  pleaded  in  like  manner  to  the  second  count  of  the 
declaration. 

The  plaintifb  demur  to  the  fourth,  fifbh,  sixth,  seventh,  eighth,  eleventh, 
twelfUi,  and  last  pleai^  assigning  certain  causes  of  special  demurrur  to  each ; 
and  the  defendant  having  joined  in  demurrer,  the  first  question  arises  on  the 
validity  of  those  pleas. 

The  fourth  plea,  which  is  pleaded  only  to  '^  the  not  shoring  or  propping  up 
the  waU,  or  taking  other  reasonable  or  proper  precautions  to  suj^rt  or  secure 
the  vault  or  cellar  of  plaintiffs  so  as  to  prevent  tibe  same  from  being  weakened,'' 
we  hold  to  be  bad  on  two  grounds.  In  the  first  place,  the  traverse  contained  in 
that  plea  is  not  the  traverse  of  an^  allegation  to  be  found  in  the  first  count  of 
the  declaration.  The  ground  of  action  on  which  the  plaintiffs  rely  in  that  count, 
is  their  right  to  the  foundations  on  which  their  vault  rested ;  not  any  duty  or 
obligation  of  the  defendant  to  prop  or  shore  up  the  plaintifb'  vault,  or  to  take 
dne  and  proper  precautions  in  pulling  down  his  own  vault.  When  therefore 
the  defendant  traverses  the  existence  of  such  duty  or  obligation,  he  traverses 
that  which  is  not  alleged  by  the  plaintiffs ;  who  only  mention  the  want  of  prop- 
ping and  shoring  up,  and  the  want  of  proper  precaution  by  the  defendant,  as 
the  description  of  the  mode  or  means  by  which  the  injury  to  them  was  occa- 
sioned. And  the  second  objection  to  this  plea  appears  to  us  to  be  this,  that  it 
raifles  an  issue  of  law,  and  nothing  else,  for  the  consideration  of  the  jury ;  viz. 
whether  any  duty  or  obligation  was  cast  by  law  upon  the  defendant  or  other- 
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wise.    A  jnty  might  indeed  try  wheiher  there  was  any  duty  of  *that  pitogi 
natore  arising  from  usage  or  contract — ^for  the  existence  or  any  such  *- 
duty  is  a  mere  question  of  fact— -but  they  cannot  try  whether  there  is  any  such 
duty  or  obligation  cast  upon  him  by  hiw;  for  that  is  a  question  to  be  determined 
only  by  the  coutt,  and  not  by  the  jury. 

On  the  same  grounds,  and  for  the  same  reason,  we  hold  the  fifth  plea  to  be 
bad  in  law. 

As  to  the  nxth  plea  of  the  defendant,  it  appears  to  us  to  be  bad  also  upon 
two  grounds ;  first,  that  it  is  a  plea  which  confesses,  without  ayoiding  that  part 
of  the  charge  in  the  first  oount,  to  which  it  professes  to  be  an  answer.  This 
plea  is  pleaded,  not  as  any  answer  to  the  right  claimed  in  the  declaration,  but 
to  that  which  is  alleged  m  the  first  count,  as  a  necessary  and  immediate  oonse- 

auence  from  the  wrongful  act  of  the  defendant ;  that  is,  it  is  pleaded  to  part  of 
ie  special  damage  alleged  to  haye  followed  from  the  wealcening  of  the  plaintifis^ 
yault  or  cellar.  But  if  the  yault  or  cellar  of  the  plaintifiis  has  been  weakened  in 
its  walls  or  foundations  by  the  wrongful  act  of  the  defendant,  it  is  no  ayoidanee 
of  the  plalntifis'  right  of  action,  as  it  appears  to  us,  that  the  timber,  bricks  or 
materials  that  fell  upon  the  yault  or  cellar  in  its  weakened  state,  were  not  the 
property  of  the  defendant,  or  were  not  thrown  there  by  his  carelessness  or  neg- 
ligence ;  but  that  the  defendant  is  equally  liable  to  answer  for  the  injury  m 
whomsoeyer  the  property  of  those  materials  may  be ;  and  whether  they  were 
placed  there  by  the  act  of  the  defendant,  or  of  any  other  person.  The  plaintifib 
naye  alleged  in  their  declaration  that,  but  for  the  wrongful  act  of  the  defendant, 
and  the  weakened  state  of  the  walls,  ''and  on  no  other  account''  was  the  yault 
unable  to  bear  or  resist  the  weight  or  pressure  of  the  timber,  &c.  The  defend- 
ant therefore,  is  the  proximate  cause  of  this  damage,  and  appears  to.  us  to  be 
answerable  for  it.  And  we  think  this  plea  is  further  bad,  because  it  denies  an 
obligation  '''in  law,  and  still  further  an  obligation,  which  has  not  eyen  been  poeo 
alleged  in  the  declaration.  *- 

The  seyenth  plea  is  pleaded  to  the  whole  of  the  first  count  of  the  declaration. 
If  therefore,  professing  to  giye  an  answer  to  the  whole,  it  omits  any  material 
part,  it  is  bad.  Now  the  first  count  of  the  declaration  is  founded  on  the  alleged 
wrongful  act  of  the  defendant,  not  only  in  pulliug  down  the  yaults  and  walls  of 
the  defendant,  but  also  in  digging  the  earth  and  disturbing  the  foundations  of 
the  yault  or  cellar  of  the  plaintiffs ;  and  to  this  cause  of  action,  though  confessed 
by  the  plea,  there  is  no  matter  of  ayoidanee  pleaded  in  bar. 

The  remaining  pleas  to  which  the  plaintiffs  haye  demurred,  apply  themselyeis 
to  the  last  count  of  the  declaration.  And  of  these,  we  think  the  eighth  plea 
cannot  be  supported,  inasmuch  as  it  trayerses  a  matter  of  law.  It  is  pleaded  as 
to  so  much  of  the  last  oount  as  relates  to  the  defendant  not  haying  giyen  the  plain- 
tifis  due  and  reasonable  notice  of  his  intention  to  pull  down  his  walls.  The  alle- 
gation in  this  plea,  that  he  was  not  bound  by  law  or  otherwise,  nor  was  there 
any  duty,  liability,  or  obligation  imposed  on  him  by  hw  or  otherwise,  to  give 
any  notice  of  his  intention  to  the  plaintiff,  appears  to  us,  to  raise  a  direct  ques- 
tion of  law  upon  an  issue  joined  on  that  plea. 

The  eleyenth  plea,  which  is  pleaded  to  so  much  of  the  second  count  as  alleges 
it  to  haye  been  the  duty  of  the  defendant  to  haye  taken  due  and  reasonable  pre- 
cautions about  the  pulling  down  his  walls,  we  hold  to  be  bad  for  the  same, 
reason  as  the  last,  yiz.,  that  it  raises  an  issue  of  law,  instead  of  an  issue  of  fiiet 
for  the  jury. 

The  twelfth  plea  fidls  altogether  within  the  same  consideration  as  the  sixth, 
and  is  bad  for  the  same  reason. 

The  last  plea  to  the  second  oount  of  the  declaration  is  bad  for  the  same  reason 
as  the  seyenth  plea,  which  is  ''^leaded  to  a  simikr  part  of  the  first  count,  r^icogo 
and  sets  up  precisely  the  same  defence.  ^ 

But  the  defendant  contends  that,  admitting  the  pleas  to  be  bad,  the  plain- 
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tifi  have  shewn  no  snAcient  gronnd  of  action  either  in  the  first  or  second  connt 
of  their  declaration. 

The  first  oonnt  rests  npon  a  precise  and  distinct  allegation,  that  the  vanlt  or 
cellar  of  the  plaintifia  was,  of  ri^ht,  supported  by  parts  of  the  adjoining  walls, 
and  that  the  plaintiflb  were,  of  right,  entitled  to  have  them  so  supported,  and 
that  there  were  certain  foundations  for  supporting  those  vaults  whicn  the  plain- 
tiffii  ought  to  enjoy  :  and  the  count  then  proceeds  to  alle^,  as  part  of  the  grava- 
men, that  the  defendant  wrongfully  dug  the  earth  and  disturbed  the  the  founda- 
tions^ without  taking  due  and  proper  precautions  to  prevent  the  foundations  from 
being  weakened.  And  we  think,  without  entering  into  the  examination  of  the 
several  cases  cited  by  the  plaintift,  this  count  contains  a  clear  and  substantial 
ground  of  action,  vis.^  that  of  negligence  and  carelessness  in  the  exercise  of  the 
defendant's  righto,  by  reason  whereof  the  plaintiff's  rights  were  injured ;  and 
thai  if  the  defendant  meant  to  object  that  the  plaintiff's  right  and  title  was 
not  alleged  with  sufficient  certainty,  he  ought  to  have  demurred  specially  to  the 
declaration  instead  of  pleading  over. 

With  respect  to  the  second  count  in  the  declaration,  the  right  of  action,  as 
stated  in  that  count,  appears,  in  one  respect  more  doubtful.  There  is  no  alle- 
gation in  this  count  of  any  right  of  easement  in  alieno  solo,  which  forms  the 
plaintiff'  ground  of  action  in  the  first  count.  And  as  to  the  allegation  that  it 
was  the  dnt;^  of  the  defendant  to  dve  notice  to  the  plaintiffs  of  his  intention  to 
pull  down  his  wall,  if  he  did  not  snore  it  up  himself,  it  is  objected,  and  we  think, 
with  considerable  weieht^  that  no  such  obligation  results^  as  an  inference 
*3541  *^^  ^^'  ^^  ^^^  circumstance  of  the  juxtii  position  of  the  walls 
-'  of  the  defendant  and  the  plaintiffs.  But  we  think  ourselves  not  called 
upon,  on  the  present  occasion,  to  decide  this  question.  For  the  count  eoes  on 
to  allege  that  it  was  also  the  duty  of  defendant  to  use  due  care  and  skill,  and 
take  due  reasonable  and  proper  precaution  in  pulling  down  his  walls  adjoining 
to  the  plaintiffs'  vault,  so  that  for  want  of  sttch  care,  skill,  and  precaution,  the 
plaintiffii'  vault  might  not  be  injured.  We  think  that  duty  is  clearly  imposed 
by  law ;  and  that  a  breach  which  alleges  that  the  defendant  conducted  himself 
80  carelessly,  negligently,  and  unskilfully,  in  pulling  down  his  wall,  as,  by  rea- 
son thereof,  to  injure  th^ plaintiffs'  wall,  is  well  assigned;  and  that,  inasmuch 
as  this  latter  allegation  of  duty  is  severable  from  the  former^  it  states  a  good 
ground  of  action. 

Upon  the  whole,  therefore,  we  think  the  plaintiffs  are  entitled  to  judgment  on 
the  demurrers  filed  to  the  several  pleas  of  the  defendant. 

Judgment  for  plaintiffs. 
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PlaSnttir,  as  captain  of  a  South  Sea  whaler,  oovenanted  with  defendants,  that  be  wonld 
proceed  to  the  fiiherj  and  proenre  a  cargo  of  sperm  oil,  kc.  or  as  great  a  proportion 
as  might  be,  under  all  cironmstances,  within  his  power  to  obtain ;  would  return  to  Lon- 
don, and  at  his  own  cost  delirer  the  cargo ;  would  obej  instructions ;  be  frugal  of  pro- 
visions, and  not  dispose  of  anj  of  them  without  acceuntbg  for  the  same ;  and  would 
not  smuggle  or  trade,  or  permit  any  on  board  to  do  so: 

Defeadaata  covenanted,  on  the  performance  of  the  before-mentioned  terms  and  condi- 
tioiis  on  the  part  of  the  pUistiff,  to  paj  him  a  certain  proportion  of  the  net  proceeds  of 
the  cargo: 

Held,  that  the  plaintiff's  covenants  were  independent,  and  that  the  performance  of  them 
was  not  a  condition  precedent  to  an  action  on  the  defendants'  corenant. 

Ths  declaration  stated  that,  on*  the  9th  of  Februarv,  1882,  by  certain  articles 
of  agreement,  bearing  date  the  day  and  year  aforesaid,  between  the  defendants 
therein  described  as  owners  of  the  ship  Offley,  then  lying  at  Gravesend  in  th  e 
river  Thames,  of  the  one  part,  and  the  plaintiff  of  the  other  part ;— which  said 
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articles  of  agreement  were  sealed  with  the  reniective  seak  of  the  defendants^ 
but  being  in  the  possession  of  the  defendants,  the  plaintiff  conld  not  bring  them 
into  court ; — after  reciting  that  the  defendants  as  owners  of  the  ship  OfBej,  had 
fitted  oat  the  same  with  all  necessary  stores,  provisions,  casks,  and  other  imple- 
ments for  the  prosecuting  of  a  voyage  to  the  southern  whale  fishery ;  and  had 
appointed  the  plaintiff  to  be  master  of  the  said  vessel,  on  the  terms  and  condi- 
tions thereinafter  mentioned ;  it  was  bv  the  said  articles  of  agreement  witnessed, 
and  the  said  parties  did  thereby  mutually  covenant  and  agree  to  with  each  other, 
in  manner  following ;  that  is  to  say,  the  plaintiff  for  himself,  his  heirs,  execa- 
tors,  administrators,  and  assigns,  did  thereoy  covenant,  promise  and  agree  to  and 
with  the  defendants,  their  heirs,  executors,  administrators,  and  assigns,  that  he, 
the  plaintiff,  would  take  upon  himself  the  command  of  the  said  ship,  and  pro- 
ceed in  her  as  soon  as  she  was  ready  for  sea,  to  the  southern  whale  fishery,  and 
procure  a  *cargo  of  sperm  oil,  head  matter,  ambergris,  whale  oil,  seal  p^or^ 
skins,  or  any  oUier  produce,  or  as  great  a  proportion  thereof,  as  might  be  I- 
nnder  all  circumstances  within  his  power  to  obtain ;  and  having  done  so,  would 
return  in  and  with  the  said  ship  to  the  port  of  London,  and  there  at  his  own 
costs,  together  with  the  crew,  discharge  and  deliver  to  the  defendants,  their  heirs, 
executors,  administrators,  and  assies,  whatever  cargo  the  said  vessel  might  have 
on  board ;  and  also  that  he,  the  plaintiff,  would  obey  such  instructions  relative 
to  the  said  vessel  and  her  voyage,  as  might  from  time  to  time  be  received  by  him 
from  the  defendants,  their  heirs,  executors,  administrators,  and  assigns ;  and  like* 
wise  would  be  as  frugal  as  possible  with  the  stores  and  provisions  of  the  said 
ship,  and  regularly  enter,  in  a  book  to  be  provided  for  the  purpose,  the  expendi- 
ture and  appropriation  thereof,  and  not  dispose  of  any  part  of  them  without 
faithfully  accounting  with  the  defendants,  their  heirs,  executors,  administrators, 
and  assigns,  for  the  produce  thereof;  and  further,  that  he  would  not  on  any  ac- 
count or  pretence  whatsoever  smuggle  or  trade,  or  permit  it  directly  or  indirectlv, 
whereby  the  said  ship,  or  the  owners  thereof  might  be  prejudicially  affected; 
or  consent  or  suffer  to  be  committed  with  hb  knowledge,  any  illegal  act  or  acts 
on  board  the  said  ship,  whereby  the  owner  or  owners  might  be  injured :  and  he 
thereby  engaged  and  bound  himself,  his  heirs,  executors,  administrators  and  as- 
signs to  indemnify,  in  case  of  such  an  event,  the  said  owners,  from  and  against 
any  claim,  loss,  or  damage,  which  thev  might  sustain  thereby :  and  the  plaintiff 
thereby  engaged  on  all  occasions  to  act  ror  the  interests  of  the  said  ship  and  owners, 
according  to  the  utmost  of  his  judgment  and  abilities :  and  the  defendants,  for 
themselves,  their  heirs,  executors,  administrators,  and  assigns,  did  thereby 
covenant,  promise,  and  agree  that,  on  the  performance  of  the  before  mentioned 
*terms  and  conditions  on  the  part  of  the  plaintiff,  they,  the  defendants,  r^eogy 
their  heirs,  executors,  administrators,  and  assigns  would  pay,  or  cause  ^ 
to  be  paid  unto  the  plaintiff,  his  heirs,  executors,  administrators,  and  assigns  a 
sum  of  money,  equal  to  one  twelfth  part  of  the  net  proceeds  which  might  be 
received  from  the  sale  of  the  cargo,  after  deducting  the  cost  of  the  casks  sold 
with  the  cargo  of  the  ship,  and  au  custom  house  expenses,  lighterages,  pierages 
outwards  and  inwards,  convoy,  dock,  and  all  other  duties  which  were  or  misht 
thereafter  be  imposed  on  ship  and  cargo,  or  either  of  them,  tosether  with  li^t- 
erage,  landing,  wharfage,  quaying,  coopering,  commissions,  and  all  other  charges 
and  expenses  attending  the  landing  and  sale  of  the  said  cargo,  together  with 
the  amount  of  any  disbursements  for  refreshments  or  fredb  provisions  which 
might  have  been  made  during  the -voyage  by  the  said  master :  And  further, 
the  defendants  agreed  to  allow  to  the  plaintiff  one  per  cent,  upon  the  aforesaid 
net  proceeds  after  the  above  'recited  deductions  had  been  made  therefrom :  as 
by  the  said  articles  of  agreement,  reference  beins  thereunto  had,  would  more 
fully  and  at  large  appear.  And  the  plaintiff  said,  that  afterwards  to  wit,  on 
the  1st  of  March  in  the  year  aforesaid,  the  plaintiff  took  upon  himself  the  com- 
mand of  the  said  ship,  and  the  same  being  ready  for  sea,  then  proceeded  in  her 
for  the  southern  whale  fishery;  and  afterwards,  to  wit,  on,  &o.,  and  on  divers 
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dajB  between  thai  day  and  the  retarn  of  the  said  ship  to  the  said  port  of  Lon- 
don, as  hereinafter  mentioned,  at  and  in  the  said  southern  whale  fishery,  pro- 
oored  for  the  said  ship  a  cargo,  to  wit,  874  tons  of  sperm  oil,  head  matter, 
ambergrisy  whale  oil,  seal  skins,  and  other  produce  of  great  value,  to  wit,  of  the 
Tilue  of  10,000^.,  bein^  the  best  cargo  that  under  all  the  circumstances,  it  was 
in  the  power  of  the  plaintiff  to  obtain.    That  the  said  cargo  being  so  obtained, 
*3581  '^^  ^^  Aboard  the  said  ship,  afterwards,  to  wit,  on  the  1st  of  January, 
-I   1885,  the  plaintiff,  in  and  with  the  said  ship,  the  said  cargo,  being  and 
continuing  on  board  thereof,  returned  to  and  arrived  at  the  said  port  of  London, 
and  then  and  there  at  the  said  port  at  his  the  plaintiff's  own  cost,  together  with 
the  crew  of  the  said  ship,  discharged  and  delivered  to  the  defendants  the  said 
careo,  beinc  of  the  value  aforesaid.    That  the  plaintiff  during  the  voyage  afore- 
said, obeyed  all  instructions  relative  to  the  said  vessel  and  her  said  voyage,  from 
time  to  time  reoeived  by  him  the  plaintiff  from  the  defendants,  or  either  of  them, 
and  was  as  frugal  as  possible  with  the  stores  and  provisions  of  the  said  ship,  and 
r^nlarly  entered  in  a  certain  book  provided  for  that  purpose,  the  expenditure 
-and  appropriation  thereof,  and  faithfully  accounted  to  the  defendants  for  the 
produce  of  every  part  of  the  stores  and  provisions  aforesaid  by  the  plaintiff  dis- 
posed of  daring  the  voyage.     That  the  plaintiff  during  the  said  voyage  did  not 
smuggle  or  trade,  or  permit  it  directly  or  indirectly,  whereby  the  said  ship  or 
owners  might  be  or  were  prejudicially  affected,  and  did  not  consent  or  suffer  to 
be  committed  with  his  knowledge,  any  illegal  act  or  acts  on  board  the  said  ship, 
whereby  the  owner  or  owners  might  be  injured,  but  on  the  contrary  thereof  the 
plaintiff  on  all  occasions  acted  for  the  interest  of  the  said  ship  and  owners  to 
the  utmost  of  his  judgment  and  abilities;  of  all  which  several  premises  the 
defendants  afterward,  and  after  the  return  of  the  said  ship  to  the  port  of  Lon- 
don, to  wit,  on,  &c.  had  notice.     That  the  Said  cargo,  after  the  return  of  the 
said  ship  as  aforesaid  to  the  port  of  London,  to  wit,  on,  &c.,  was,  by  the  defen- 
dante,  sold  for  a  large  sum,  to  wit,  the  sum  of  10,000^.;  and  the  net  proceeds 
leeeived  by  the  defendants  from  the  said  sale,  after  deducting  the  cost  of  the 
casks  sold  with  the  cargo,  and  all  custom-house  expenses,  lighterages,  pierages 
*3591   ^^^^'"^  ^^^  ^inwards,  convoy,  dock,  and  other  duties  imposed  on  the 
^  said  ship  and  cargo,  or  either  of  them,  together  with  lighterage,  landing, 
whaifage,  ouayinff,  coopering,  commissions,  and  all  other  charges  and  expenses 
attending  the  landing  and  sue  of  the  cargo,  together  with  the  amount  of  the 
disbursements  for  refreshments  and  fresh  provisions  made  during  the  said  voy- 
age by  the  plaintiff,  amounted  to  a  large  sum,  to  wit,  the  sum  of  6,000/.  whereof 
the  defendants  then  had  notice.    And  thereby  and  by  means  of  the  premises 
an  action  had  accrued  to  the  plaintiff,  to  demand  and  have,  of  or  from  the  de- 
feodanta  a  large  sum,  to  wit,  the  sum  of  500/.,  being  one  twelfth  part  of  the 
Bud  net  proeMds,  to  wit,  of  the  said  sum  of  6,000/. ;  and  thereby  also,  and  by 
means  of  the  premises  an  action  had  accrued  to  the  plaintiff  to  demand  and  have, 
of  and  from  the  defendants  a  certain  other  large  sum,  to  wit,  the  sum  of  60/., 
beio^  one  per  cent,  upon  the  said  net  proceeds,  to  wit,  on  the  said  sum  of 
6,000/.     Tet  the  defendants  had  never  at  any  time  paid  to  the  plaintiff  the 
«aid  sums  of  600/.  and  60/.,  or  either  of  them,  or  any  part  thereof. 

There  was  also  a  count  for  work  and  labour,  money  paid,  and  on  an  account 


The  defendants  pleaded,  secondly,  that  after  the  making  of  the  agreement  in 
the  first  count  mentioned,  and  before  the  commencement  of  the  said  voyage,  to 
wit,  on  the  0th  of  February,  1882,  the  plaintiff  received  from  the  defendants 
certain  instructions  relative  to  the  said  vessel  and  her  said  voyage,  whereby  the 
defendants  instmcted  the  plaintiff,  among  other  things,  during  the  said  voyage 
to  pay  the  strictest  attention  to  the  preservation  of  the  stores  of  all  kinds  be- 
loD^n^  to  the  ship,  and  to  be  careful  in  bringing  the  ship  and  remaining  stores 
home  in  the  best  possible  order  for  undertaking  a  future  voyage :  That  the 
plaintiff  should  cautiously  abstain  himself,  and  strictly  prohibit  all  on  board  the 
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said  veMel  from  enm^ng  ^n  any  sort  of  trade  whaisoever :  tbai  the  pftg^ 
plaintiff  should  Btumonely  avoid  putting  in  any  where  except  when  ursent  ■- 
and  unavoidable  necessity  impelled  him  to  do  so:  that  the  plaintiff  should  use 
his  best  exertions  to  obtain  in  the  least  possible  time  a  fnu  cargo  for  the  said 
ship  or  vessel:  should  endeavour  to  maintain  order  and  regularity  therein,  and 
to  promote  the  health  and  eomfort  of  all  on  board  the  said  vessel  during  the 
voyage.  That  the  plaintiff  disobeyed  the  said  instructions  in  this,  to  wit,  that 
he  did  not  during  the  said  voyage  pay  the  strictest  attention  to  the  preservation 
of  the  stores  of  all  kinds  belonging  to  the  ship,  and  was  not  careful  in  bringing 
the  remaining  stores  home  in  the  best  possible  order  for  undertaking  a  future 
voyage,  but,  on  the  contrary  thereof,  during  the  said  voyage  did  carelessly, 
neffligently  and  wilfully  damage  and  suffer  to  be  damaged,  certain  stores  which 
had  Men  and  were  provide,  and  were  durine  the  said  vovage  the  stores  of  the 
said  ship,  and  which  were  not  used  during  thcAroyage,  whereby  the  same  were 
rendered  unfit  for  undertaking  a  future  voyaoe }  and  that  the  plaintiff  also  dis- 
obeyed the  said  instructions  in  this,  to  wit,  Uiat  he  did  not  cautiously  abstain 
from  engaging  in  any  sort  of  trade  whatsoever,  but  on  the  contrary  thereof, 
during  Uie  time  aforesaid,  on  divers  days  between  the  said  9th  of  February, 
1832,  and  the  7th  of  August,  1835,  and  during  the  said  voyage,  was  engaged 
in  trade,  and  did  trade  for  his  own  personal  advantage.  That  the  plaintiff  fJso 
disobeved  the  said  instructions  in  this,  to  wit,  that  he  did  not  avoid  putting  in 
any  where  except  when  urgent  and  unavoidable  necessity  compelled  him  so  to 
do,  but  on  the  contrary  thereof,  during  the  said  voyage,  put  in  to  divers,  to  wit, 
ten  ports  and  ten  harbours,  and  stayed  and  continued  therein  for  divers  long 
spaces  of  time,  that  is  to  say,  for  two  months  in  each  of  the  said  ports  pogi 
and  harbours,  although  not  compelled  by  *any  urgent  or  unavoidable  ^ 
necessity  so  to  do.  That  the  pluntiff  also  disobeyed  the  said  instructions  in 
this,  to  wit,  that  the  plaintiff  did  not  use  his  best  exertions  to  obtain  in  the 
least  possible  time  a  full  cargo  for  the  said  ship  or  vessel,  and  did  not  during 
the  voyage  maintain  order  and  regularity  in  the  said  vessel,  or  promote  the  com- 
fort of  aU  who  during  the  said  time  were  on  board  the  said  vessel ;  but  on  the 
contrary,  the  plaintiff  on  divers  days  and  times  during  that  time  and  during  the 
said  voyage,  to  wit,  on  the  9th  of  February,  1832,  and  on  divers  other  da^s  and 
times  lletween  that  day  and  the  7th  of  August,  1835,  was  drunk  and  intoxicated, 
and  caused  and  suffered  disorder  and  irregularity  in  the  said  vessel,  although  he 
might  and  could  then  have  maintained  order  and  regularity  therein.  That  the 
plaintiff  during  the  said  voyage  also  disobeyed  his  said  instructions  in  this,  to 
wit,  that  during  the  whole  of  the  said  voyage,  he  rendered  the  said  vessel  and 
the  said  voyage  uncomfortable  to  the  crew,  who  during  that  time  were  on  board 
the  said  vessel :  and  that,  the  defendants  were  ready  to  verify. 

Thirdly;  That  the  pkintiff  during  the  said  voyage,  to  wit,  on  the  said  9th 
of  February,  1832,  and  on  divers  days  between  that  day  and  the  7th  of  August, 
1885,  did  trade  in  such  a  manner  that  the  owners  of  the  said  ship  were  preju- 
dicially affected  thereby:  and  of  that,  the  defendants  put  themselves  upon  the 
country,  &o.     And 

Fifthly;  So  fur  as  related  to  the  nonpayment  of  the  said  sum  of  money,  in 
which  the  defendants  were  alleged  to  be  indebted  to  the  plaintiff,  for  the  price 
and  value  of  work  done  by  the  plaintiff  for  the  defendants  at  their  request; 
that  the  said  work  was  done  by  the  plaintiff  for  the  defendants  in  and  about 
the  taking  upon  himself  the  command  of  the  said  ship  in  the  fint  count  men- 
tioned, and  proceeding  in  her  to  the  ^southern  whale  fisherv  as  in  the  pogo 
said  first  count  mentioned,  and  in  procuring  for  the  same  ship  a  cargo,  ^ 
and  in  returning  in  the  said  ship  and  in  the  command  thereof  to  the  port  of 
London,  and  there  discharging  and  delivering  to  the  defendants  the  said  cargo : 
that  such  work  was  done  and  performed  by  the  plaintiff  for  the  defendants, 
under  and  by  virtue  of  the  said  articles  of  agreement  in  the  said  fint  count 
mentioned :  and  that  the  plaintiff  did  during  the  said  voyage,  to  wit,  on  the  9th 
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of  February,  1882,  and  on  divera  dajB  between  that  day  and  the  7th  of  Anguat, 
1835,  trade  in  sach  a  manner  that  the  owners  of  the  said  ship  were  prejudi- 
oaally  a&cted  thereby:  and  thaty  the  defendants  were  ready  to  verify. 

I)enittrrer  and  joinder. 

WhtUdejf  in  support  of  the  demurrer. 

The  pkas  are  ill.    They  disclose  grounds  for  a  cross  action,  but  no  bar  to  the 
plaintiff's  declaration ;  for  the  covenants,  which  the  plaintiff  is  alleged  to  have 
broken,  so  only  to  a  part  of  the  consideration.     Whether  a  covenant  shall  be 
deemed  dependent,  and  a  condition  precedent,  or  independent,  and  merely  the 
|nmnd  of  a  cross  action,  must  depend  upon  the  intention  of  the  parties,  as  it 
18  to  be  collected  £rom  the  whole  of  the  instrument,  and  not  from  any  particular 
expression.    Where  a  covenant  goes  only  to  part  of  the  consideration,  and  a 
breach  of  such  covenant  may  be  paid  for  in  damages,  it  is  an  independent  cove- 
nant, and  an  action  may  be  maintained  for  a  breach  on  the  part  of  the  defend- 
ant, without  averring  performance  in  the  declaration.    Boone  v.  Eyre,  1  H.  Bl. 
273,  n.    1  Wms.  Saund.  320,  n.  4.    According  to  the  construction  which  the 
defendants  propose  to  put  on  this  deed,  though  the  voyage  should  have  been 
*3631  P®^"'^^^  ^^^  ^  ^^S®  profit  have  been  obtained  ^upon  the  sale  of  the 
•*  cargo,  yet  the  plaintiff  would  not  be  entitled  to  any  remuneration  for 
three  or  four  years'  service,  if  he  should  have  omitted  to  obtain  a  full  cargo, 
minus  only  a  single  fish.    But  in  Davidson  v.  Gwynne,  12  East,  881,  where 
the  master  of  a  vessel  covenanted  with  the  freighter  (inter  alia)  that  the  vessel 
should  proceed  with  the  first  convoy  from  Eng&nd,  for  Spain  and  Portugal,  or 
either,  as  he  should  be  directed  by  the  freighter  or  his  agents,  and  there  nmke 
a  right  and  true  delivery  of  the  cargo,  agreeably  to  the  bills  of  lading,  signed 
lor  the  same ;  and  so  ti^e  in  a  home  cargo,  and  return  and  make  a  right  and 
true  delivery  thereof  at  London,  &c. ;  in  consideration  whereof,  and  ($  every 
thing  above  mentioned,  the  freighter  covenanted  (inter  alia)  to  load  the  vessel 
out  and  home,  and  pay  certain  neiffht  per  ton,  per  month,  part  before,  and  the 
remainder  on  the  right  and  true  deUvery  of  the  homeward  cargo  at  London ;  it 
was  held  that,  the  master  having  proceeded  with  the  outward  cargo  to  Lisbon, 
under  the  first  order,  and  brought  home  a  return  cargo,  and  delivered  the  same 
to  the  fr^ghter  in  London,  was  entitled  to  his  freight  for  that  voyage,  though 
he  had  not  sailed  with  the  first  convoy;  the  sailing  with  the  first  convoy  not 
being  a  condition  precedent  to  his  recovering  freight  for  the  voyage  actually 
performed  under  the  first  order,  but  a  distinct  covenant,  for  the  breach  of  which 
he  was  liable  in  damages;  and  Lord  Ellenborough  said,  ''The  principle  laid 
down  in  Boone  v.  Eyre  has  been  recognised  in  aU  the  subsequent  cases,  that 
unless  the  nonperformance  alleged  in  breach  of  the  contract  goes  to  the  whole 
root  and  consideradon  of  it,  the  covenant  broken  is  not  to  be  considered  as  a 
*3641  ^^^^^^^^^  precedent,  but  as  a  distinct  covenant,  for  the  breach  of  which 
J  *the  party  injured  may  be  compensated  in  damages."    So  in  Constable 
▼.  Cloberie,  Palm.  897,  the  covenant  being  to  sail,  with  the  next  wind,  upon  a 
certain  voyage,  the  defendant  traversed  t&t  the  ship  did  sail  with  the  next 
wind ;  which  was  overruled  upon  demurrer,  as  immaterial,  against  a  demand 
for  freight  after  the  vmge  performed.    The  same  principle  is  confirmed  by 
Campbell  v.  Jones,  6  T.  R.  578,  Richie  v.  Atkinson,  10  East,  295,  Puller  v. 
Stainforth,  11  East,  282,  Storer  v.  Gordon,  8  M.  &  S.  808,  Carpenter  v.  Cress- ' 
wdl,  4  Bing.  409,  Hunlocke  v.  Blacklowe,  2  Wms.  Saund.  156. 

J?.  V.  Richard$y  contri.  Taking  the  whole  of  the  agreement  between  these 
parties,  as  set  forth  by  the  deokration,  it  was  their  intention  that  the  perform- 
ance of  the  covenants  into  which  the  plaintiff  has  entered,  should  be  a  condi- 
tion precedent  to  his  having  any  dum  for  remuneration :  and  this  appears  not 
only  from  the  nature  of  the  transaction,  but  from  the  express  words  employed. 
A  whaling  voyage  is  piotraoted  through  a  period  of  sevend  years ;  the  ship  and 
outfit  absorb  a  l^vy  capital;  and  un£r  the  best  management  the  risk  is  consi- 
derable ;  the  ownen  therefore  could  never  ensure  any  return,  if  a  rigid  per- 
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formanee  of  his  coyenants  were  not  a  condition  precedent  to  the  capUdn's  hay* 
ing  any  claim  for  remuneration  of  his  services. 

The  demurrer  admits  the  truth  of  the  facts  alleged  in  the  pleas;  aooordinff 
to  the  construction,  therefore,  put  on  this  deed  for  the  plaintiff,  he  is  entitled 
to  his  pay  as  captain,  notwithstanding  he  has  done  every  thing  to  frustrate, 
instead  of  forwarding,  the  object  of  uie  voyage;  has  entered  into  prohibited 
trades;  has  lost  ^his  time  in  deviations;  and  has  disorganised  his  crew  picogR 
by  drunkenness.  That  never  could  have  been  the  intention  of  the  par-  ^ 
ties.  No  express  form  of  words  is  necessary  to  create  a  condition  precedent 
It  was  at  all  events  competent  to  the  parties  to  annex  such  a  condition  to  the 
contract,  if  they  wished  it;  and  their  language  is  free  from  doubt :  it  is  not  in 
consideration,  but  ''on  performance^  of  the  above  mentioned  terms  and  condi- 
tions," that  the  captain  is  entitled  to  his  reward.  In  Carpenter  v.  Cresswell 
the  defendant's  engagement  was  in  consideration  of  the  plaintiff's  covenants, 
not  as  here,  on  performance  of  them :  and  in  Bose  v.  Poulton,  2  B.  &  Adol. 
831,  Taunton,  J.  says,  ''There  is  a  well-known  distinction  between  cases  where 
the  consideration  for  doing  a  thing  is  the  doing  of  some  other  thing,  and  where 
it  is  merely  the  covenanting  to  do  such  thing."  In  none  of  the  cases  cited, 
with  the  exception  of  Hunlocke  v.  Blacklowe,  where  the  covenant  was  neffative, 
has  the  language  been  so  strong.  But  they  turned,  each  on  its  peculiar  circum- 
stanoes,  and,  therefore,  afford  no  guide  for  the  present,  in  which  the  Court  may 
collect  from  the  pleading,  that  there  has  been  a  breach  of  the  substantial  cove- 
nants  entered  into  by  the  plaintiff.  In  Glasebrook  v.  Woodrow,  8  T.  R.  366, 
where  the  plaintiff  covenanted  to  sell  to  the  defendant  a  school  house,  &c.  and 
to  convey  the  same  to  him  on  or  before  the  Ist  of  August,  1797,  and  to  deliver 
up  the  possession  to  him  on  the  24th  of  June,  1796 ;  and  in  consideration 
thereof,  defendant  covenanted  to  pay  the  plaintiff  120/.  on  or  before  the  said 
1st  of  August,  1797,  it  was  held,  that  the  covenant  to  convey,  and  that  for  the 
payment  of  the  money  were  dependent  covenants ;  and  that  the  plaintiff  could 
not  maintain  an  action  for  the  120/.  without  averring  that  he  had  *con-  r*gg/» 
veyed  or  tendered  a  conveyance  to  the  defendant :  and  Le  Blanc,  J.  said,  I- 
"  in  Boone  v.  Eyre  the  substantial  part  of  the  agreement  being  the  conveyance 
of  the  property  in  respect  of  which  the  annuity  was  to  be  paid,  the  Court  held 
it  to  be  no  answer  to  an  action  for  the  annuity,  to  say  that  the  plaintiff  had  not 
a  good  title  in  some  of  the  negroes  which  were  upon  the  plantation,  because  all 
the  material  part  of  the  covenant  had  been  performed ;  and  that  the  plaintiff 
had  a  remedy  upon  the  covenant  for  any  special  damage  sustained  for  the  non- 
performance of  the  rest :  so  in  Campbell  v.  Jones,  6  T.  R.  573,  the  material 
part  was  the  conveyance  of  the  patent  ri^ht,  and  that  being  performed,  the 
Court  held,  that  the  giving  of  the  instruction  concerning  the  proper  use  of  it, 
which  might  be  given  at  any  time  afterwards,  need  not  be  averr^  in  order  to 
sustain  the  action  for  the  recompense ;  but  that  a  breach  of  that  part  of  the 
agreement  might  be  compensated  in  damaees :  so  here,  the  material  part  of  the 
covenant  being  the  conveyance,  the  plaintiff  cannot  entitle  himself  to  the 
money  until  he  has  shewn,  that  every  thing  was  done  which  he  had  undertaken 
to  perform  on  his  part  as  the  consideration  of  that  payment."  In  the  present 
case,  the  material  part  of  the  plaintiff's  covenant  has  not  been  performed,  and 
the  plaintiff  therefore  is  not  in  a  condition  to  sue. 

Whatelj/f  in  reply.  This  is  not  a  question  for  a  jury  as  to  the  materiality  of 
the  covenant  which  has  been  broken  by  the  plaintiff,  but  for  the  Court,  to  de- 
termine whether  that  covenant  constitutes  a  condition  subsequent  or  precedent. 
That  depends  upon  no  technical  expressions,  but  on  the  intention  of  tne  parties 
as  deducible  from  the  whole  instrument  Hotham  v.  East  India  Company,  1 
*T.  R.  645,  Porter  v.  Shephard,  6  T.  R.  668.  And  it  cannot  be  imagined  p^ggy 
that  the  plaintiff  would  consent  to  lose  all  claim  to  remuneration  if  he  de-  I- 
viated  only  foran  instant  from  the  strict  line  of  hisoourse.  In  Puller  v.  Staniforth, 
it  was  urged  that,  according  to  the  terms  of  the  charter-party,  the  captain  was 
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bound  to  come  direct  from  Petenbargli  to  this  conntiy,  and  to  bring  his  outward 
oargo  with  him }  that  his  doing  so  was  a  condition  precedent,  without  perforuung 
which,  he  could  not  claim  the  freight  or  any  part  of  it;  and  that  his  going  into 
Stockholm,  and  disposing  of  part  of  his  outward  car^o  there,  was  a  breach  of 
that  condition :  but  lord  £llenborough  said,  ''  Many  circumstances  might  occur 
to  make  it  prudent,  and  for  the  interest  of  all  concerned,  that  the  captain  should 
touch  at  some  port  in  his  way  home,  should  dispose  of  the  outward  cargo,  and 
should  get  a  freight  home.  Is  such  a  construction  then  to  be  put  upon  the 
charter-party  by  implication,  as  to  take  away  from  him  all  power  of  availing 
himself  of  those  circumstances  ?  If  he  were  to  do  it  improperly,  he  would  be 
answerable  in  damages  for  whatever  iniury  his  misconduct  should  occasion  :  so 
that  justice  would  be  done  to  the  freighters,  though  this  were  not  held  a  condi- 
tion precedent;  and  the  holding  it  to  be  a  condition  precedent  might,  in  the 
case  I  have  just  put,  be  extremely  prejudicial  to  them/'  In  Glazebrook  v. 
Woodrow  and  Rose  v.  Poulton,  the  covenant  was  clearly  dependent,  and  fell 
within  the  rule  laid  down  in  Thorpe  v.  Thorpe,  1  Salk.  171.  In  Davidson  v. 
Gwynne,  after  setting  forth  the  covenants  on  the  part  of  the  master,  and  the 
course  pointed  out  for  him,  the  deed  proceeded : — <<  In  consideration  whereof, 
and  of  every  thing  above  mentioned,"  the  said  freighter  covenanted,  &c.  That 
*S681  ^°^^^^^  ^  ^^®  ^^^  *thing  as  the  language  of  the  present  deed,  in  which 
-I  the  consideration  of  the  defendants'  covenant  is  alleged  to  be  the  perform- 
ance of  the  plaintiff's  covenant;  and  yet  in  Davidson  v.  Owynne,  the  covenants 
of  the  master  were  held  not  to  be  conditions  precedent.  Hunlecke  v.  Blacklowe 
IS  in  point.  Cur,  adv.  vult. 

TiNDAL,  C.  J.  The  demurrer  to  the  pleas  of  the  defendant  raises  the  ques- 
tioUy  whether  the  performance  of  the  covenants  entered  into  by  the  plaintiff  in 
the  articles  of  agreement  on  which  this  action  is  founded,  forms  a  condition  pre- 
cedent to  the  plaintiff's  right  to  recover  on  the  covenants  entered  into  by  the 
defendants. 

The  rule  has  been  established  by  a  long  series  of  decisions  in  modem  times, 
that  the  question  whether  covenants  are  to  be  held  dependent  or  independent 
of  each  other,  is  to  be  determined  by  the  intention  and  meaning  of  the  parties 
as  it  appears  on  the  instrument,  and  by  the  application  of  common  sense  to  each 
particular  case;  to  which  intention,  when  once  discovered,  all  technical  forms  of 
expression  must  give  way.  And  one  of  the  means  of  discovering  such  intention, 
has  been  laid  down  with  great  accuracy  by  lord  EUenborough,  in  the  case  of 
Richie  v.  Atkinson,  10  East,  295,  to  be  this,  "  that  where  mutual  covenants  go 
to  the  whole  of  the  consideration  on  both  sides,  they  are  mutual  conditions,  the 
one  precedent  to  the  other;  but  where  the  covenants  so  only  to  a  part,  there  a 
remedy  lies  on  the  covenant  to  recover  damages  for  Uie  breach  of  it,  but  it  is 
not  a  condition  precedent." 

*3691  ^^^9  applying  that  distinction  to  the  consideration  of  ^the  covenant 
^  in  question,  we  think  the  necessary  inference  is,  that  it  was  not  the  in- 
tention of  the  contracting  parties  that  any  of  the  covenants  entered  into  by  the 
plaintiff,  the  captain  of  the  ship,  should  form  a  condition  precedent  to  his  right 
to  recover  on  the  covenant  entered  into  by  the  defendants,  the  ship  owners,  for 
his  stipobtted  remuneration.  Thus,  for  instance,  if  the  covenant  to  procure  a 
cargo  of  sperm  oil,  &o.,  or  as  great  a  proportion  thereof  as  might  be,  under  all 
circumstances,  within  the  power  of  the  plaintiff  to  obtain,  be  held  to  be  a  condi- 
tion precedent,  a  very  small  and  trifling  deficiency  from  the  best  possible  cargo, 
if  attributable  to  any  the  slightest  carekssnesson  the  part  of  the  plaintiff,  would 
occasion  the  total  loss  of  all  his  profits  of  the  voyage;  whereas,  if  the  breach  of 
the  covenant  were  made  the  subject  of  an  action  by  the  defendants,  the  compen- 
sation to  them  for  such  breach  would  correspond  exactly  with  the  extent  of  their 
injaiy.  The  same  observation  applies,  in  a  still  stronger  degree,  to  the  non- 
performance of  the  several  other  covenants  set  out  and  relied  upon  in  the  second 
and  last  pleas ;  which  covenants  might  be  broken,  to  the  letter,  with  very  little 
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damage  resalting  therefrom  to  the  ship  owner^  whtlstj  on  the  other  hand|  by 
treating  them  as  conditions  precedent,  a  trifling  injury  to  one  party  would  occa- 
sion the  loss  of  all  the  remuneration  to  the  other  for  long  and  laborious  ser- 
vice. 

The  parties  to  such  a  contract,  maj  undoubtedly,  if  they  think  proper,  agree 
that  the  captain's  risht  to  recover  any  remuneration  for  his  services  shall  be 
conditional  only,  and  shall  depend  on  his  strict  performance  of  the  covenants 
he  enters  into;  and  if  words  are  used  in  the  contract  so  precise,  express,  and 
strong,  that  such  intention,  and  such  intention  only,  is  compatible  with  the 
terms  employed,  however  inconsistent  *it  may  be  witn  general  principles  r^nQ 
of  reasoning,  a  court  can  only  give  effect  to  such  declared  intention  of  ■- 
the  parties.  The  only  question  in  every  particular  case,  is,  whether  such  in- 
tention is  so  declared,  in  this  case  it  is  insisted  on  the  part  of  the  defendants 
such  must  be  considered  to  be  the  intention ;  for  that  the  defendant's  covenant 
is  entered  into  with  the  plaintiff,  not  simply  in  consideration  of  the  plaintiff's 
covenants  and  agreements,  but  ''on  the  performance  of  the  before  mentioned 
terms  and  conditions  on  the  part  of  the  plaintiff;"  which  words  it  is  argued 
must  of  necessity  shew  the  intention  that  tne  performance  by  the  plaintiff  must 
be  a  condition  precedent,'  and  not  rest  in  covenant  merely.  And  if  this  were 
res  integra  the  argument  would  undoubtedly  be  strong.  But  in  the  case  of 
Boone  v.  Eyre,  1  H.  Bl.  273,  n.,  the  leading  case  on  this  subject,  and  in  which 
the  distinction  before  adverted  to  is  first  clearly  established,  the  defendant  cove- 
nanted that  "  the  plaintiff  well  and  truly  performing  all  and  every  thing  therein 
contained  on  his  part  to  be  performed,^' he  the  defendant  would  pay  the  annuity. 
In  that  case  the  performance  of  the  plaintiff's  covenant  is  made  the  considera- 
tion for  the  defendant's  liability  according  to  the  strict  technical  frame  of  the 
agreement;  but  in  that  case  it  was  held,  that  the  obvious  intention  of  the  par- 
ties was  opposed  to  it,  and  such  intention  was  allowed  to  prevail.  The  case 
also  of  Hunlocke  v.  Blacklowe,  2  Wms.  Saund.  156,  is  strong  to  shew  that 
courts  of  justice  are  more  anxious  to  discover  and  to  be  governed  by  the  inten- 
tion of  the  parties,  than  to  follow  the  strict  and  technicsd  forms  of  words  used 
in  the  instrument. 

We  think,  therefore,  the  authorities  enable  us  to  give  effect  in  this  case  to 
that  which  appears  to  us  the  ^intention  of  the  parties;  namely,  that  r^co**! 
the  ship  owners  should  have  their  remedy  in  damages  on  the  covenants  »■ 
entered  into  by  the  captain  for  any  loss  occasioned  by  the  breach  thereof;  but 
that  a  failure  in  the  full  and  literal  performance  of  thos0  covenants  on  the  part 
of  the  captain  should  not  be  set  up  by  the  ship  owners  as  an  answer  to  an  action 
on  their  own  covenants.     And  we  therefore  give 

Judgment  for  the  pliuntiff. 


MALACHY  ».  SOPER  and  Another.    Nov.  25. 

Plaintiff  was  possessed  of  certain  shares  in  a  silver  mine,  touching  which  shares  certain 
claimants  had  filed  a  bill  in  Ohancerj,  to  which  plaintiff  had  demurred : 

Held,  that  without  alleging  special  damage,  plaintiff  could  not  sue  defendant  for  falsely 
publishing  that  the  demurrer  had  been  over-mled ;  that  the  prajer  of  the  petition  (for 
the  appointment  of  a  receiver)  had  been  granted}  and  that  persons  dnly  authoriaed 
had  arrived  at  the  mine. 

The  declaration  stated  that  the  plaintiff  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  defendants  as  hereinafter  mentioned,  was  pos- 
sessed of  and  interested  in  divers,  to  wit,  1600  shares  or  parts,  to  be  divided, 
of  and  in  a  certain  mine  commonly  known  and  called  by  the  name  of  the  Wheal 
Brothers,  situate,  lying,  and  being  in  the  parish  of  Calstock,  in  the  county  of 
Cornwall,  such  shares  being  of  great  value,  to  wit,  of  the  value  100,000/. 
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Thftt  before  and  $ii  tbe  tame  of  the  oommittiiig  the  ffrievanoes  by  the  defenduitfl  as 
hereinafier  mentioned,  the  said  mine  had  been  woned  and  nsed,  and  was  then  be- 
ing worked  and  naed,  for  and  on  the  behalf  of  the  pkintiff  and  others,  the  holders 
of  shares  and  interests  in  the  said  mine,  to  the  great  benefit,  profit  and  advan- 
tage of  the  plaintiff,  and  to  the  great  increase  of  the  value  of  his  said  shares. 
*3721  *^^^'  '^^  before  and  at  the  time  of  the  committing  of  the  grievances 
•■  by  the  defendants  as  hereinafter  mentioned,  one  Horatio  Nelson  ToUer- 
vej  had  instituted  his  certain  bill  of  complaint  in  writing  aeiinst  Malachy, 
the  plaintiff,  and  others,  in  the  High  Court  of  Chancery  of  our  Lord  the  King, 
and  in  and  by  the  said  bill  of  complaint  the  said  H.  N.  ToUervey  claimed  to 
be  a  holder  of,  and  interested  in,  divers  shares  in  the  said  mine,  and  disputed 
the  pkintiff 's  right  to  the  whole  of  the  said  shares,  and  claimed  in  himself  the 
said  H.  N.  ToUervey  a  right  in  and  to  a  part  of  the  same.     And  the  said  H. 
N.  ToUervey  did,  in  and  by  his  said  biU  of  complaint  pray  that  the  said  Mala- 
chy, the  plaintiff,  and  others,  might  answer  the  premises  therein  mentioned, 
and  make  a  full  and  true  disclosure  and  discovery  of  all  and  singular  the  matters 
therein  mentioned,  and  that  H.  N.  ToUervey  might  be  declar^  to  be  entitled 
to  Iffth  parts  or  shares  of  and  in  the  said  mine,  or  to  such  other  part  or  shares 
thereof  as  the  said  court  should  be  of  opinion  that  he  was  entitlea  to,  and  that 
a  proper  legal  assignment  and  transfer  thereof  might  be  made  to  him  by  all 
necessary  parties;  that  the  said  Malachy,  the  plaintiff,  and  others,  might  be 
compelled  to  come  to  an  account  with  the  said  U.  N.  ToUervey  for  so  much  of 
the  profits  which  had  been  made  in  the  said  mine  as,  under  the  circumstances 
in  the  said  bill  mentioned,  the  said  H.  N.  ToUervey  had  been  entitled  to  receive 
in  respect  of  his  shares,  and  so  far  as  such  profits  had  been  divided  among  the 
shareholders,  and  to  pay  to  the  said  H.  N.  ToUervey  what  should  be  due  to 
him  on  such  account;  and  also  to  pay  to  the  said  H.  N.  ToUervey  from  time  to 
time  his  share  of  the  profits  of  the  said  mine,  which  should  be  divided  and  paid 
in  respect  of  such  shares  as  therein  mentioned ;  and  that  the  said  H.  N.  ToUervey 
might  also  be  declared  to  be  entitled  to  the  like  share  and  interest  in  the  future 
*S'*31  *^^^™  therein  mentioned  to  have  been  granted  in  the  said  mine  and  pre- 
^  -*  mises,  as  he  was  entitled  to  in  the  therein  mentioned  lease  of  the  29th  of 
September  1833 ;  and  that  he  might  have  the  benefit  thereof  secured  to  him 
aocordinffly ;  and  that  the  said  Malachy,  the  plaintiff,  and  others,  might  be  re- 
steained  by  the  order  and  injunction  of  the  said  court  from  selling  or  disposing 
of,  or  transferring  the  said  H.  N.  ToUervey's  share  and  interest  in  the  said 
mine,  or  any  other  shares  or  interests  in  the  said  mine,  to  the  prejudice  of  the 
said  H.  N.  ToUervey's  rights  and  interest  therein ;  and  that  some  proper  person 
miffht  be  appointed  by  the  said  court  receiver  of  the  said  mine  and  premises, 
wiUi  all  usual  and  proper  directions  for  carrying  on  the  same  under  the  direc- 
tion of  the  said  court,  to  the  end  that  the  said  H.  N.  ToUervey's  shares  of  the 
profits  thereof  miffht  be  properly  secured  for  his  benefit;  or  else  that  some 
proper  person  might  be  appointed  by  the  said  court  as  receiver  of  -^th  parts  of 
the  profits  of  the  said  mine,  with  all  usual  and  necessary  directions ;  and  that 
the  said  Malachy,  the  plaintiff,  and  others,  might  be  restrained  by  the  injunc- 
tion of  the  said  court  from  retaining  to  their  own  use,  or  appropriating  in  any 
other  manner  the  said  H.  N.  ToUervey's  share  of  the  said  profit.     And  such 
proeeedinss  were  had  in  the  said  court,  that  before  and  at  the  time  of  the  com- 
mitting of  the  ffrievances  by  the  defendants  as  hereinafter  mentioned,  the  said 
Malachy,  the  plaintiff,  and  the  others,  had  demurred  to  the  said  bill  of  com- 
plaint, and  had  demanded  the  judgment  of  the  said  Court  of  Chancery  whether 
they  should  be  compelled  to  make  any  further  or  other  answer  to  the  said  bill, 
or  any  of  the  matters  therein  contained,  and  they  prayed  that  the  same  mi^ht 
be  thenceforth  dismissed.     That,  also  before  and  at  the  time  of  the  committmg 
of  the  grievances  by  the  defendants  as  hereinafter  mentioned,  one  Richard  Dead- 
^741  man  ^Hayward  had  exhibited  his  certain  bill  of  complaint  in  writing 
J  against  Malachy,  the  plaintiff,  and  Samuel  Lyle^  in  the  High  Court  of 
VoL.XXXn.— 12 
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GbaDoery  of  our  Lord  the  King,  and  the  said  R.  D.  Hayward  in  and  by  his  said 
bill  of  complaint  claimed  to  be  entitled  to  be  a  holder  of,  and  interested  in  divers 
shares  in  the  said  mine,  and  disputed  the  plaintiff's  right  to  the  whole  of  the 
said  shares,  and  claimed  in  himself,  th^  said  B.  D.  Hayward,  a  right  in  and  to 
a  part  of  the  same ;  and  the  said  R.  D.  Hayward  did  in  and  by  the  said  last 
mentioned  bill  of  complaint,  pray  that  the  said  Malachy,  the  plaintiff,  and  S. 
Lyle  might  make  a  full  and  true  disclosure  and  discovery  of  all  and  singular 
the  matters  in  that  bill  mentioned,  and  that  it  might  be  declared  that  as  against 
the  said  Malachy,  the  plaintiff,  and  S.  Lyle,  the  said  R.  D.  Hayward  was  enti- 
titled,  not  only  to  the  two  shares  in  the  said  bill  mentioned,  in  the  said  mine, 
and  the  said  property  and  effects  belonging  thereto,  for  which  shares  he  had 
such  certificates  as  in  the  said  bill  were  mentioned,  but  also  to  five  other  500/. 
shares  therein,  and  to  all  the  profits  thereof,  from  the  22d  of  February,  1834 ; 
and  that  the  said  Makchy,  the  plaintiff,  and  S.  Lyle,  might  be  compelled  to 
sigh  and  deliver  to  the  said  R.  D.  Hayward  certificates  of  his  title  to  such  five 
sluLres,  or  that  the  said  Malachy,  the  plaintiff,  and  S.  Lvle  mi^ht  be  compelled 
to  procure  and  deliver  to  the  said  R.  D.  Hayward  such  certificates;  and  that 
he,  the  plaintiff,  might  be  decreed  to  pay  the  costs  of  that  suit,  or  the  costs 
thereof  so  far  as  the  same  had  been  made  necessary  by  his  conduct ;  and  that 
the  said  Malachy,  the  plaintiff,  and  S.  Lyle  might  be  compelled  to  account 
with  the  said  R.  D.  Hayward  for  the  profits  which  had  been  already  declared 
and  divided  in  respect  of  the  said  mine,  and  to  pay  to  the  said  R.  D.  Hay- 
ward ji^th  parts  of  such  profits,  and  also  to  pay  to  the  said  R.  D.  Hayward  for 
the  time  to  come,  what  the  ^said  R.  D.  Hayward  would  be  entitled  to  re-  rM-rft 
ceive  in  respect  of  such  shares  as  aforesaid  of  the  profits  and  proceeds  ^ 
thereafter  to  be  divided  amongst  the  owners  of  the  said  mine ;  and  that  the  sud 
Malachy,  the  plaintiff,  and  S.  Lyle  might  be  restrained  by  the  injunction  of  the 
said  court  from  selling  or  disposing  of  their  or  either  of  their  interests  in  the 
said  mine,  without  first  givine  to  the  said  R.  D.  Hayward  a  proper  transfer  of 
such  shares  as  aforesaid ;  and  that  the  said  Malachy,  the  plaintiff,  and  S.  Lyle 
might  be  in  like  manner  restrained  from  making  any  assignment  of  the  said 
leases  therein  mentioned,  or  either  of  them;  and  that  the  said  R.  D..  Hay  ward 
might  be  protected  in  the  enjoyment  of  his  said  therein  mentioned  shares  of  the 
said  mines  and  the  profits  and  the  produce  thereof;  and  if  it  should  be  necessary, 
then  that  some  proper  person  or  persons  might  be  appointed  by  the  said  court,  as 
a  manager  or  managers  of  the  said  mine,  to  manage  and  conduct  the  same,  and 
to  sell  and  dispose  of  the  produce  thereof,  with  idl  usual  and  necessary  direc- 
tions, and  that  all  usual  and  necessary  directions  might  be  ^ven  for  taking  the 
said  accounts  and  effectuating  the  several  purposes  aforesaid.  And  such  pro- 
ceedings were  had  in  the  said  last  mentioned  suit,  that  before  and  at  the  time 
of  the  committing  of  the  grievances  by  the  defendants  as  hereinafter  men- 
tioned, the  «ud  S.  Lyle  had  demurred  to  the  said  last  mentioned  bill  of  com- 
glaint,  and  had  demanded  the  judgment  of  the  said  Court  of  Chancery,  whether 
e  should  be  compelled  to  make  any  further  or  other  answer  to  the  said  last 
mentioned  bill,  or  any  of  the  matters  therein  contained,  and  prayed  the  same 
to  be  thence  dismissed  with  his  reasonable  costs  in  that  behalf  sustained.  Yet 
the  defendants  well  knowing  the  premises  but  greatly  envying  the  happy  state 
and  condition  of  the  plaintiff,  and  contriving,  and  wickedly,  and  maliciously  in- 
tending to  injure  the  plaintiff  in  his  said  rights,  and  *to  cause  it  to  be  rtt^ja 
suspected  and  believed  that  the  said  shares  of  the  plaintiff  were  of  little  ^ 
or  no  value,  and  that  the  plaintiff  had  no  right  to  use  or  work  the  said  mine  as 
aforesaid,  and  to  hinder  and  prevent  the  plaintiff  from  selling  or  disposing  of 
his  said  shares,  and  from  deriving  or  acquiring  from  the  said  mine  any  more 
profits,  emoluments,  or  advantages  whatever,  and  idso  to  vex,  harrass,  oppress, 
impoverish,  and  wholly  ruin  the  plaintiff,  to  wit,  on  the  2d  of  January,  1836, 
wrongfullv  and  unjustly  did  publish,  and  cause  and  procure  to  be  published,  a 
certain  false,  malicious,  and  unfounded  libel  in  a  certain  public  newspaper,  of 
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and  concerning  the  plaintiiF  and  his  said  shares^  and  the  said  using  and  working 
of  the  said  mine,  and  of  and  concerning  the  aforesaid  suits,  bills,  and  demurrers 
-^hat  is  to  say — "  Wheal  Brothers  silVer  mine  (meaning  the  said  mine) ;  Tol- 
lenrey  v,  Malachi  (meaning  the  first  mentioned  suit),  and  Hayward  v.  Malachi 
(meaning  the  second  mentioned  suit);  in  these  cases  (meaning  the  said  two  suits 
which  arose  out  of  disputes  relating  to  the  celebrated  silver  mine.  Wheal  Brothers, 
in  the  parish  of  Calstock,  (meaning  the  said  mine)  and  which  have  been  brought  into 
the  court  of  the  vice-chanoellor,  the  learned  judge  after  hearing  long  arguments, 
snd  a  maltitude  of  affidavits,  has  set  aside  the  demurrers  (meaning  the  said  demur- 
rers), and  granted  the  prayer  of  the  petition  (meaning  the  prayer  of  the  petition  in 
each  of  the  said  bills  as  aforesaid,  for  an  account  and  an  injunction),  and  per- 
sons duly  authorised  have  arrived  at  the  workings ;''  (meaning  the  workings  of 
the  said  mine;)  thereby,  then  meaning  that  the  said  several  demurrers  had  been 
set  aside  by  the  said  court,  and  that  the  prayer  of  the  said  petition  on  each  of 
the  said  bills  for  an  accoont  and  injunction  had  been  granted  by  the  said  court, 
^07-1  and  that  persons  duly  authorised  by  the  said  court,  had  arrived  on  the 
^**1  ^workings  of  the  said  mine,  and  were  hindering  and  preventing  the  said 
mine  from  being  used  and  worked  as  it  was  before  the  committing  of  the  griev- 
ance, and  as  the  same  would  have  continued  to  have  been,  in  so  ample  and  oene- 
ficial  a  manner  for  the  plaintiff,  and  others,  the  holders  of  shares  in  the  said 
mine ;  whereas,  in  truth  and  in  fact,  at  the  time  of  the  committing  of  the 
grievance,  the  said  demurrers  had  not,  nor  had  either  of  them,  been  set  aside  by 
the  said  coart,  nor  had  the  prayer  of  the  said  petition,  on  each  of  the  said  bills, 
for  an  account  and  injunction  been  granted  by  the  said  court :  and  whereas,  in 
tmth  and  in  fact,  at  the  time  of  the  committing  of  the  grievance,  no  person  or 
persons,  duly  authorised  by  the  said  court,  had  carried  on  the  workings  of  the 
said  mine,  nor  was  nor  were  any  person  or  persons  hindering  or  preventing  the 
said  mine  from  being  used  and  worked,  as  it  had  been  before  the  committing  of 
the  said  grievance,  and  as  the  same  would  have  continued  to  have  been,  in  so 
ample  and  beneficial  a  manner  for  the  plaintiff,  and  others,  the  holders  of  shares 
in  the  said  mine.  By  means  of  which  said  several  premised  the  plaintiff  had 
been  and  was  greatly  injured  in  his  said  rights ;  and  the  said  shares  so  pos- 
sessed by  him,  and  in  which  he  was  interested  as  aforesaid,  became  and  were 
much  depreciated  and  lessened  in  value,  to  wit,  in  the  value  of  50/.,  on  and  in 
respeet  of  each  of  such  shares,  and  divers  persons  had  believed,  and  still  did 
believe,  that  the  plaintiff  had  little  or  no  right  to  the  said  shares,  and  that  the 
said  mine  could  not  lawfullv  be  worked  or  used  for  the  benefit  of  the  plaintiff; 
and  the  plaintiff  had  been  hindered  and  prevented  from  selling  or  disposing  of 
his  said  shares  in  the  said  mine,  and  from  working  and  using  the  same  in  so 
ample  and  beneficial  a  manner  as  he  otherwise  would  have  done  :  and  the  plain- 
tiff had  been  otherwise  hindered  and  prevented  from  gaining,  acquiring  or  de- 
^S781  ^^^^  divers  profits,  emoluments,  ^benefits  and  advantages  which  other- 
J  wise  would  have  arisen  and  accrued  to  him  from  the  same  :  and  also  by 
reason  of  the  premises  aforesaid  the  plaintiff  had  been  and  was  otherwise  much 
damnified  and  injured. 

A  verdict  having  been  obtained  for  the  plaintiff  on  this  declaration^  dam* 
ages  5/., 

Tal/ourd^  Seijt.  obtained  a  rule  nisi  to  arrest  the  judgment,  on  the  ground 
that  there  was  no  allegation  or  proof  of  special  damage,  and  that  without  such 
allegation  and  proof,  an  action  for  disparagement  of  the  plaintiff's  title  did  not 
lie.  Low  v.  Harwood,  Cro.  Car.  140,  Sir  W.  Jones,^  196 :  Rowe  v.  Roach.  1 
M.  ft  8. 304 ;  Bois  v.  Bms,  1  Lev.  184. 

He  also  objected  that  the  innuendo  in  the  declaration  was  too  large ;  but  upon 
this  pdnt,  the  eonrt  pronounced  no  opinion. 

Bompaij  Seijt.,  Erh,  Ormoder^  and  BuU  shewed  cause.  This  is  an  action, 
net  to  mneh  for  defaming  the  plaintiff's  title  to  mining  shares,  as  for  injuring 
him  in  hbbasinesB  and  means  of  getting  his  livelihood;  and  for  de&mation 
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of  ihat  kindi  an  aistioQ  lies  wiihoat  taxj  allegation  or  proof  of  BBoeial  dunage* 
The  plaintiff  allegea  that  by  means  of  Uie  premises  he  waa  injnred  in  his  rights; 
that  his  shares  b^me  depreciated ;  that  diyers  persons  believed  he  had  no  right 
to  them;  that  the  mines  could  not  be  worked  for  his  benefit;  that  he  waa  hin- 
dered from  selling  his  shares  in  the  mine,  and  working  tke  tame  in  so  bmefidal 
a  manner  <u  he  otherwue  toonld  have  donej  and  woe  prevented  Jram  gaining 
divereprofiu  tchich  otherwue  would  have  accrued  to  him.  It  is  to  be  obsenredi 
too,  that  the  injury  complained  of  is  a  printed  libel,  not  a  mere  oral  slander. 
Now,  where  perwm  are  defiyned,  vituperative  expressions  in  writing  are  action- 
able, ^which  woald  not  be  actionable  if  merely  spoken :  Thorley  v.  Lord  rw^(i 
Kerry,  4  Taunt.  855;  Bell  v.  Stone,  1  B.  &  P.  531.  And  there  is  no  ^y^ 
reason  why  the  same  distioetion  should  not  be  applied  to  defiuoation  of  title ; 
the  writing  is  permanent  and  prevailing;  the  speech  is  fleeting  and  local.  At 
ail  events,  it  is  sufKcient  if  the  words  in  themselves  import  damage  to  the  plain- 
tiff in  his  estate.  Accordingly,  in  Bois  v.  Bois,  1  Lev.  134,  which  was  an 
action  on  the  case  for  callins  a  widow,  who  held  an  estate  while  sole  and  chsste, 
wWe,  falsely  and  maliciously,  with  intent  to  oust  her  of  her  estate,  and  saying 
he  would  oust  her  thereof;  and  at  another  time  calling  her  icAore  ;  after  verdict 
for  plaintiff  on  the  issue,  not  guilty,  it  was  moved  in  arrest  of  judgment,  that 
no  special  damages  being  laid  the  words  were  not  actionable.  But,  by  the 
court :  they  import  dama^  by  themselves  in  this  ease,  in  respect  of  her  estate ; 
as  for  calling  a  man  a  thief j  an  action  lies  without  special  damage,  because  the 
words  import  it  in  themselves.  But  for  the  Isst  words  spoken  at  another  time, 
which  are  not  actionable  in  themselves,  and  the  damages  being  entire,  the  judg- 
ment was  therefore  arrested  till  the  matter  be  examined,  whether  the  damages 
were  given  entire  or  not.  So  in  Pennyman  v.  Babanks,  Gro.  Elis.  427,  m  an 
action  on  the  case  for  slandering  the  pliuntiff 's  titie,  to  J.  S.,  who  was  in  speech 
to  buy  the  plaintiff's  land, — ^the  words,  <<I  know  one  that  hath  two  leases  of 
his  hind,  who  will  not  part  with  them  at  any  reasonable  rate,"  were  held  aotion- 
able ;  and  no  special  damage  appears  to  have  been  alleged.  In  Bold  v.  Bacon, 
Cro.  Eliz.  346,  it  was  alle^  tluit  by  reason  of  the  words  spoken  by  the  defen* 
dant,  none  would  buy  the  plaintiff's  land ;  but  no  danage  was  alleged  by  the 
loss  of  any  specific  purchaser.  Indeed,  in  *many  cases,  the  immediate  poon 
effect  of  the  calumny  may  be  to  prevent  any  person  from  thinking  of  a  ^ 
purchase.  But  in  Lowe  v.  Harewood,  the  langu^  as  stated  in  Coke  was  not  of 
so  mischievous  a  nature :  and  though  in  Howe  v.  Koaoh  the  plaintiff  did  allefle 
special  damage,  there  was  no  decision  that  he  was  bound  to  do  so.  On  &6 
hiand  in  Millman  v.  Pratt,  2  B.  &  C.  486,  an  action  for  shinder  of  title,  there 
was  no  special  damage  alleged;  in  Hargrave  v.  Le  Breton,  4  Burr.  2422,  it  was 
only  decided  that  malice  express  or  implied  must  appear:  while  in  Hsftiey  v. 
Herring,  8  T.  B.  130,  in  an  action  for  conseauential  damages  from  slander,  im- 
puting incontinence  to  the  plaintiff,  it  wss  held  enough  to  state  that  he  was 
employed  to  preach  to  a  dissenting  congregation  at  a  certain  licensed  chapel ; 
that  he  derived  considerable  profit  from  his  preachins;  and  that  by  reason  of 
the  scandal,  ''persons  frequenting  the  chapel  had  refused  to  permit  him  to 
preach  there,  and  had  discontinued  giving  him  the  profits  which  they  usually 
bad  and  otherwise  would  have  given ;"  without  saying  who  those  persons  were, 
or  by  what  authority  they  excluded  him,  or  that  he  was  a  preacher  duly  quali- 
fied according  to  the  10  Ann.  c.  2.  In  Cook  v.  Batchellor,  8  B.  &  P.  160, 
.  the  defamation  was  oral,  and  only  injurious  to  the  plaintiffs  in  the  way  of  their 
trade  :  an  allegition  of  special  damage  wus  therefore  essential  to  the  action. 

Talfourd^  Baretow,  and  Rowe^  in  support  of  the  rule.  Will  the  exception 
of  Millman  v.  Pratt,  there  is  no  instance  of  an  action  of  slander  of  titie  without 
an  allegation  of  special  damage :  there,  however,  the  property  was  actually  pat 
up  to  »ue ;  it  was  alle^  that  persons  desirous  of  purchasing  weie  prevented 
by  the  libel  from  bidding ;  and  the  decision  of  the  conrt  turned  on  a  tmo^ 
*point  of  variance.    But  in  Lowe  v.  Harwood,  the  court  said  that  the  L    °^ 
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deohniioii  was  not  good,  aad  ao  the  jndgmeot  wts  entmeoas,  beeause  the  aetion 
is  not  matnlaiiiabk  without  shewing  apoeial  prejndiee ;  any  more  than  for  call* 
ing  one  **  whore"  or  <<  baatttrd"  witlKmt  showing  special  cause  of  tempond 
duMge ;  and  it  was  not  like  to  words  spdcen  whieh  implies  slander  and  tempo- 
ral loes,  as  <'  thief/'  and  <<  bankrupt,''  and  such  like;  bat  slandering  one's  title 
did  not  import  in  itself  loss,  without  showing  pardcalarlj  the  cause  of  loss  by 
mason  of  the  speaking  the  worda;  as  that  he  ooold  not  sell  or  let  the  lands; 
bat  being  general  woru  they  were  not  sufficient. 

The  d&inotion  between  written  and  oral  defiunation  does  not  apply  to  slander 
of  title;  there  is  no  question  in  sneh  a  case  of  feelings  more  or  less  wounded, 
but  of  mere  pecuniary  loss ;  and  a  printed  assertion  is  not  likely  to  occasion 
a  maler  loss  thui  a  spoken  one. 

^or  ia  this  a  libel  against  the  plaintiff  in  the  way  of  his  livdihood.  In  order 
to  coBslitnte  such  a  libeL  there  must  be  an  assertion,  first,  concerning  the  indi- 
Tidual ;  and,  secondly,  ooneeming  him  in  the  way  of  his  trade :  it  is  not  suffi- 
cient that  the  defendant  has  spoken  of  the  individual  only,  or  of  bis  trade  only ; 
it  most  be  of  the  indiYidnal  in  the  way  of  his  trade.  In  Savage  v.  Robery, 
Salk.  694,  the  phdntiff  declared  that  he  was  a  trader,  and  that  the  defendant 
said  of  him,  **  you  are  a  cheat,  and  have  been  a  cheat  for  divers  years :"  upon 
the  first  motion,  Holt,  C.  J.  held,  that  the  words  must  be  understood  of  his 
way  of  livinc,  and  that  it  needed  no  colloquium.  But  Pasoh.  10  W.  8,  mutatft 
opinioney  judgment  was  arrested.  In  Tasborough  tf.  Day,  Gro.  Jac  484,  in  an 
aetion  for  slander  of  title  the  court  held  that  it  must  be  averred  that  the  plain- 
tiff was  in  actual  treaty  for  the  sale  of  the  estate,  and  that  he  received  special 
*3821  ^*™*S^*  *GeiTard  v.  Dickinson,  Cro.  Elii.  197,  and  Manning  v.  Aveiy, 
-■  Keb.  158,  are  in  confirmation  of  the  same  principle. 

Our.  adv.  vult. 

TiiinAL,  0.  J.  In  this  case  a  verdict  having  been  found  for  the  plaintiff  at 
the  trial  of  the  cause  with  51.  damages,  a  motion  has  been  made  to  arrest  the 
jodgment  on  the  ground  that  the  declaration  does  not  state  any  legal  cause  of 
aetion.  And  we  are  of  opinion  that  this  objection  is  well  founded ;  and  that 
the  judgment  must  be  arrested. 

This  ianot  an  ordinary  action  for  the  defamation  of  the  person,  by  the  pub- 
lication of  slander  either  oral  or  written  ;  in  which  form  of  action,  no  special 
damage  need  either  be  alleged  or  proved ;  the  law  presuming  that  the  uttering 
of  the  danderous  words,  or  the  publishing  of  the  libel,  have  of  themselves  a 
natorai  and  necessary  tendancy  to  injure  the  plaintiff.  But  this  is  an  action  to 
recover  damages  by  reascm  of  the  publication  of  a  paragraph  in  a  newspaper, 
which  contains  no  other  charge  than  that  the  *^  petiUon  in  a  bill  filed  in  the 
Cowrt  of  Chancery  against  the  plaintiff,  and  certain  other  persons  as  sharo- 
owners  in  a  certain  mine,  for  an  aocount,  and  an  injunction,  had  been  granted 
by  the  Vice^hanoellor,  and  that  persons  duly  authorised  had  arrived  in  the 
woriungs."  The  publication  therefore  is  one  which  slanders  not  the  person  or 
character  of  the  plaintiff,  but  bis  title  as  one  of  the  share-hoklers  to  the  undis- 
pnted  possession  and  enjoyment  ci  his  shares  of  the  mine.  And  the  objection 
taken  is,  that  the  plaintiff  in  order  to  maintain  this  action,  must  shew  a  special 
to  have  happened  from  the  publication,  and  that  this  declaration  shews 


Mgo-i  The  first  qnestimi  therefore  is,  does  the  law  require  ^n  such  an  action 
^  an  allegation  of  special  damage  i  And  looking  at  the  authorities  we 
think  they  all  point  the  same  way.  The  law  is  clearly  laid  down  in  Sir  W. 
Jonea  196  (Lowe  v.  Harewood):  ^'of  slander  of  title,  the  plaintiff  iAiall  not 
mniatain  aetion,  unkss  it  was  re  ver&  a  damage;  soil.,  that  he  was  hindered  in 
anle  of  his  land ;  so  there  the  particular  damage  ought  to  be  alleged."  And  in 
addition  to  the  eases  cited  at  the  bar,  vis.  Sir  John  Tasberon^  v.  Day,  Gro. 
Jne.  484,  aad  Uanning  v.  Avery,  Keb.  158,  the  caae  of  Cane  v.  €k>ulding. 
Style's  Biep.  IC9. 176,  funushea  a  atroog  authority.    That  waa  an  action  on  the 
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tarn  fog  Aanietmg  the  pkiniiff's  tide,  bj  Bpealdng  tkese  iror^B,  yn.,  ''Us 
Tight  and  title  thereunto  la  nought,  and  I  have  a  batter  title  than  he"  The 
words  were  alleged  to  be  spoken  &lao  et  malitioad,  and  that  he  was  likely  to 
sell,  and  was  injured  bj  the  wevds;  and  that  by  reason  of  speaking  the  wmtls, 
he  could  not  recover  his  tithes.  After  yerdiot  for  the  plaintifF,  there  waa  a 
motion  in  arrest  of  judgment;  and  RoUe,  C.  J.  said,  '^  there  ought  to  be  a 
scandal  and  a  particular  damage  set  forth,  and  there  is  not  here :  and  upon  its 
being  moved  again  and  argued  by  the  Judges,  Rolle,  C.  J.  held  that  the  action 
4id  not  lie,  although  it  was  alleged  that  the  woxd  were  spoken  falso  et  malitiosd 
for  ^<  the  plaintiff  ought  to  have  a  special  cause ;  but  that,  the  verdict  might 
supply ;  but  the  plaintiff  ou^ht  also  to  have  shewed  a  special  damage  which  he 
hath  not  done,  and  this  the  verdict  cannot  supply :  thtf  declaratien  here  is  too 
^neral,  and  upon  which  no  good  issue  can  be  joined ;  and  he  ought  to  have 
alleged,  that  there  was  a  communication  had  before  the  words  spoken  touching 
the  sale  of  the  lands  whereof  the  title  was  slandered,  and  that  by  speaking  of 
them  the  sale  was  hindered ;"  and  cited  several  cases  to  that  effect. 

We  hold,  therefore,  on  the  authority  of  these  cases,  that  an  action  for  dan- 
der of  title  is  not  properly  an  ^action  for  words  spoken,  or  for  libel  r^oQi 
written  and  published,  but  an  action  on  the  case  for  speetai  damage  ana-  I- 
tained  by  reason  of  the  speaking  or  publication  of  the  slander  of  the  plaintiff's 
title.  This  action  is  ranged  under  that  division  of  actions  in  the  Digest,  and 
other  writers  on  the  text  law,  and  such  we  feel  bound  to  hold  it  to  remain  at 
the  present  day. 

The  next  question  is,  has  there  been  such  a  special  damage  alleged  in  this 
case,  as  will  satisfy  the  rule  laid  down  by  the  authorities  above  referred  to  t 
The  doctrine  of  the  older  oases  is,  that  the  plaintiff  ought  to  aver  that,  by  the 
speaking  he  could  not  sell  or  lease  (Cro.  Eliz.  197,  Cro.  Car.  140) ;  and  that 
it  will  not  be  sufficient  to  say  only,  that  he  had  im  intent  to  sell,  without  alleg- 
ing a  communication  for  sale  (R.  1,  Roll.  244.)  Admittbg,  however,  that  these 
may  be  put  as  instances  only,  and  that  there  may  be  many  more  cases  in  which 
a  particular  dama^  may  be  equally  apparent  without  such  allegation,  they  es- 
tablish at  least  this,  that  in  the  action  for  slander  of  title,  there  must  be  an  ex- 
press allegation  of  some  particular  damage  resultiuff  to  the  plaintiff  from  such 
slander.  Now  the  allegation  upon  this  record  is  only  this,  '<  that  the  plaintiff  is 
injured  in  his  rights ;  and  the  shares  so  possessed  by  him,  and  in  which  he  is 
interested,  have  been  and  are  much  depreciated  and  lessened  in  value ;  and 
divers  persons  have  believed  and  do  believe  that  he  has  little  or  no  right  to  the 
shares,  and  that  the  mine  cannot  be  lawfully  worked  or  used  for  his  benefit ; 
and  tb^  he  hath  been  hindered  and  prevented  from  selling  or  disposing  of  hia 
said  shares  in  the  said  mine,  and  from  working  and  using  the  same  in  so  ample 
and  benefioial  a  manner  as  he  otherwise  would  have  done."     And  we  are  of 

rlon  that  this  is  not  such  an  allegation  of  special  damage  as  the  authoritiea 
e  refered  to  require,  where  the  action  is  not  founded  on  the  words  spoken  or 
written,  but  upon  the  special  damage  sustained. 

*It  has  been  argued  in  support  of  the  present  action,  that  it  is  not  so  p^oofc 
much  an  action  for  slander  of  title  as  an  action  for  libel  on  the  plaintiff  L 
in  the  course  of  his  business,  and  in  the  way  of  gaining  his  livelihood,  and  that 
such  an  action  is  strictlv  and  properly  an  action  for  defamation,  and  so  classed 
and  held  by  all  the  authorities.  But  we  think  it  sufficient  to  advert  to  t^e  de- 
claration, to  be  convinced  that  the  publication  complained  of  waa  really  and 
strictt^  a  slander  of  the  plaintiff's  title  to  his  shares,  and  nothing  else.  The 
bill  in  Chancery,  out  of  which  Uie  publication  arose,  is  filed  by  Tollervjr,  who 
disputed  the  plaintiff's  right  to  the  whole  of  the  shares,  and  claimed  in  himself 
a  right  to  part  of  the  same,  and  prayed  that  he  might  be  declared  to  be  entitled 
to  some  of  them ;  and  the  only  mention  made  as  to  the  working  of  the  mines, 
was  in  reference  to  the  appointment  of  a  receiver  to  the  profits  thereof.  And 
we  think  it  would  be  doing  violence  to  the  natural  meaning  of  the  terms  of  the 
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publication,  if  we  were  to  liold  it  to  be  published  of  the  plaintiff  in  the  course 
of  his  business  or  ooenpation,  or  mode  of  aoattiring  bis  liTelihood|  and  not  as 
referring  to  the  disputed  title  of  the  shajres  oi  the  mine. 

It  has  been  urged,  secondly,  that  however  necessary  it  may  be,  according  to 
the  ancient  authorities,  to  allege  some  particular  damage  in  cases  of  underwritten 
sbmder  of  title,  the  case  of  written  slander  stands  on  different  grounds ;  and 
that  an  action  may  be  maintained  without  an  allegation  of  damage  actually  sus- 
tained, if  the  plaintiff's  right  be  impeached  by  a  written  publication,  which  of 
itself,  it  is  oontended  affords  presumption  of  injury  to  the  plaintiff.  No  autbo- 
ritj  whatever  has  been  cited  in  support  of  this  distinction.  And  we  are  of 
opinion  that  the  necessity  for  an  allegation  of  actual  damage  in  the  case  of  slander 
of  title,  cannot  depend  upon  the  medium  through  wjiich  that  slander  is 
*3861  *^^^^^i  ^^^  ^1  whether  it  be  through  words,  or  writing,  or  print ; 
J  but  that  it  rests  on  the  nature  of  the  action  itself^  namely,  Siat  it  is  an 
action  for  special  damage  actually  sustained,  and  not  an  action  for  slander.  The 
circumstance  of  the  slander  of  title  being  conveyed  in  a  letter  or  other  publica- 
tion, appears  to  us  to  make  no  other  di^rence  than  that  it  is  more  widely  and 
permanently  disseminated,  and  the  damages  in  consequence  more  likely  to  be 
serious  than  where  the  slander  of  title  is  by  words  only ;  but  that  it  makes  no 
difference  whatever  in  the  legal  ground  of  action. 

For  these  reasons  we  are  of  opinion,  that  the  action  is  not  maintainable,  and 
that  the  judgment  must  be  arrested ;  and,  consequently,  it  becomes  unnecessary 
to  inquire  whether  the  innuendo  laid  in  the  declaration  is  more  large  than  it 
ought  to  have  been. 

We  therefore  make  the  rule  for  arresting  the  judgment^  Absolute. 


REGULA  GENERALIS. 


It  is  ordered  that,  from  and  after  the  last  day  of  this  term,  all  rules  upon 
sheriffs,  other  than  the  sheriffs  of  London  and  Middlesex,  to  return  writs  either 
of  mesne  or  final  process,  and  rules  to  bring  in  the  bodies  of  defendants,  be 
eight  day  rules  instead  of  six  day  rules. 

{Siffned  hy  aM  the  Judges.) 


SND  QV  MICHASLMAB   TEBM. 
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IVTHI 


COURT   or   COMMON   PLEAS, 


OTHER  COURTS. 


Bilarq  <f  trni, 


IVTHB 

SEVENTH  YEAR  OP  THE  REIGN  OP  WILLIAM  IV. 


The  Court  during  this  Term  consbted  of  the  following  Judges, 

TlNDAL,  C.  J.  VaUOHAN,  J. 

Pa&K,  J.  BOSANQUET;  J. 

But,  with  the  exeeption  of  the  first  three  days,  Bosanqust,  J.  was  prerented 
by  ilhiess  from  attending. 


*WEYMOUTH  r.  KNIPE.    AW  25.(a)  [*387 

The  Court  possesses  no  jarisdictlon  to  compel  the  taxation  of  an  agency  bill,  either  at 
common  law  or  under  the  stats.  2  O.  2,  and  12  0.  2,  c.  13,  even  where  a  suit  is  pend- 
ing against  the  defendant  for  the  recoTery  of  the  amount. 

Petersdorff  had  obtained  a  rule  on  the  part  of  the  defendant,  an  attorney 
carrying  on  business  in  the  country,  calling  upon  the  plaintiff,  who  was  also  an 
an  attorney  and  the  defendant's  town  affent,  to  shew  ^cause  why  the  plain-  nogo 
tiff's  several  bills  of  costs  should  not  be  referred  to  the  prothonotary  to  ^ 
be  taxed,  upon  the  defi^ndant's  undertaking  to  pay  into  court  the  sum  of  88/. 
Is.  id,f  witnout  prejudice  to  his  pleading  issuably  and  taking  short  notice  of 
trial  proceedings  in  the  meantime  to  be  stayed. 

It  appeared  from  affidavits  that  the  plaintiff  had  transacted  the  defendant's 
agency  business  since  the  year  1831,  and  had  sent  in  four  several  bills ;  that 
money  had  been  paid  on  account  from  time  to  time,  but  no  settlement  of  any 
of  the  bills  had  taken  place ;  that  the  balance  claimed  to  be  due  was  108/.  17s. 
8(/.,  for  which  this  action  was  brought;  and  that  on  the  6th  of  November  instant 
the  plaintiff  attended  a  summons  Mfore  Park,  J.,  taken  out  by  the  defendant, 
for  the  purpose  of  obtaining  the  taxation  of  the  bills,  when  the  learned  judge 
refused  the  order. 

(a)  The  report  of  this  case,  decided  in  Michaelmas  term,  was  unavoidably  defened. 
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OrcwdtaTf  who  shewed  eause  aflunat  the  rale,  contended  that  the  Court  had 
no  power  to  order  the  taxation  of  these  hills.  The  sUt.  2  O.  2,  c.  23,  s.  28, 
applies  onlj  to  cases  between  an  attoraej  and  a  lay  client :  and  to  exclude  all 
doubt  upon  the  subject,  by  the  12  0. 2,  c.  18,  s.  6,  it  is  expressly  enacted,  <<  that 
the  said  act  (2  0.  2,  c.  28),  or  any  matter  or  thing  therein  contained,  shall  not 
extend  to  any  bill  of  fees,  charges,  and  disbursements  that  now  are  or  shall  here- 
after become  due  from  any  attorney  or  solicitor  to  any  other  attorney  or  solicitor 
or  clerk  in  oomrt,  but  that  every  such  attorney,  solicitor,  or  clerk  in  court  may 
use  such  remedies  for  the  recovery  of  his  fees,  cnarges,  and  disbursements,  against 
such  other  attorney  or  solicitor,  as  he  might  have  done  before  the  making  en  this 
act/'  The  Court  has  no  power,  other  than  that  which  the  first  statute  confers, 
to  order  the  taxation  of  an  attorney's  bill.  It  is  troe,  that  Tidd,  p.  95,  after 
«Agg^  stating  that  the  ^statutory  provisions  do  not  apply  to  the  case  of  attor- 
J  ney  and  agent,  adds,  '<  But  it  is  now  the  uniform  practice  of  bdth  courts 
to  refer  an  agent's  bill  to  be  taxed  upon  the  defendant's  bringing  into  court  the 
sum  claimed  by  the  plaintiff;"  and  refers  to  an  anonvmous  case  in  Douglas, 
199,  where  the  court  considers  themselves  empowered  by  their  general  jurisdic- 
tion, independently  of  the  statute,  to  order  the  taxation  of  an  asent's  bill.  An 
anonymous  case,  however,  in  1  Wils.  266,  also  cited  bv  Tidd,  is  directly  at  vari- 
ance with  the  case  in  Douglas ;  and  the  case  in  Douglas  cannot  be  supported. 

The  mischief  to  be  remedied  by  the  statute  was  the  possibilitv  of  attoraeys 
imposing  upon  their  clients'  ignorance  of  the  forms  of  law  and  the  proceedings 
in  oourts  of  justice.  No  such  mischief  is  to  be  apprehoaded  when  both  parties 
are  att(vneys.  It  was  indeed  laid  down  in  Wilson  v.  Gutteridge,  8  B.  &  U.  157, 
that  the  Court  has  a  paramount  jurisdiction,  independently  of  the  2  G.  2,  o.  28, 
to  refer  an  attorney's  bill  for  taxation  in  aU  cmei.  But  this  doctrine  was  dis- 
puted in  the  subsequent  case  of  Dagley  v.  Kentish,  2  B.  &  Adol.  411,  which  was 
an  i^lication  to  tax  the  bill  of  an  attorney  against  an  ordinary  client  whed 
the  bill  oontained  no  taxable  item;  and  there,  after  taking  time  to  consider. 
Lord  Tenterden,  in  delivering  the  judgment  of  the  Court,  said,  '<  We  hare  re- 
ferred to  the  other  Judges  on  this  case,  and  so  much  doubt  is  entertained  on  the 
point,  that  we  cannot  send  this  bill  to  be  taxed."  And  in  Clutterbuck  r. 
Combes,  5  B.  &  AdoL  400,  the  common  kw  jurisdiction  of  the  Court  to  tax  at- 
torn^s'  bills  appears  to  be  again  denied. 

Wudej  Seijt.,  and  PeUndarff,  in  support  of  the  rale,  argued  that  the  present 
MQQ-i  case  was  distinsuishable  from  ^1  those  which  had  been  previously 
^  brought  under  the  consideration  of  the  Courts.  There  being  an  actual 
luit  pending,  and  the  litigants  both  being  officers  of  the  Court,  the  Court  had  a 
jarisdiction  over  them  in  the  double  character  of  suitors  and  officers.  To  dis- 
chaige  the  rale,  would  be  virtually  to  decide  that  the  judge  and  jury  at  Nisi 
Prius  should  examine  the  propriety  of  the  items  charged,  and  the  correctness 
of  the  amount  claimed  for  each  portion  of  the  bills.  Unless  the  power  to  di- 
rect taxation  in  such  case  existed,  no  limit  could  bo  affixed  to  agency  charges. 
The  seneral  proposition  advanced  bv  Tidd,  that  it  is  the  uniform  practice  of  all 
the  Courts  to  refer  agents'  bills  to  be  taxed  on  the  application  of  the  emplover 
and  payiuff  the  money  into  Court,  has  never  been  denied  by  the  Courts,  and  is 
daily  acted  upon.  Wildbore  v.  Bryan,  8  Price,  677,  which  decides  that  the 
Court  will  not  interfere  on  the  application  of  the  client  in  the  cause,  but  that 
the  application  must  be  made  by  the  immediate  employer  of  the  agent,  is  an 
express  assertion  of  the  general  power.  In  Innes  v.  Hake,  2  Cox,  178,  the 
Chancellor,  on  the  production  of  several  precedents  sanctioninff  the  motion, 
made  an  order  on  an  agent  to  submit  his  bill  to  taxation.  And  in  Ex  parte 
Bearerof^  1  Doug.  190,  it  is  stated  to  be  the  settled  practice  of  the  Court  of 
Common  Pleas  to  order  the  taxation  of  agents'  bills.  The  argument  in  opposi- 
tion to  the  rale  rests  upon  the  supposition  that  the  application  has  been  made 
under  the  statutes  referred  to ;  but  the  Court  possesses  a  common  law  jurisdio- 
tion  over  its  own  officers. 
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The  GotrsT  however,  were  of  opinion  that  the  only  anthoritjpoBBeBsed  hy  ihem 
of  ordering  the  taxation  of  an  attorney's  hill  was  conferred  by  statute ;  and  that 
*as  the  siith  section  of  12  O.  2,  o.  13,  had  expressly  exempted  agents'  rucooi 
bilb  from  the  operation  of  the  former  statute  2  O.  2,  e.  23,  s.  23,  L 
they  had  no  power  to  refer  those  bills  to  the  prothonotary  to  be  taxed  ac- 
cordingly. The  rule  was  discharged. 


PRIME  V,  BEESLET.    Jan.  12. 

It  16  no  objeetloii  to  bail,  that  ht  is  the  drawer  of  a  bill  of  exchange  on  which  his  prin- 
cipal is  sued  as  acceptor. 

Thb  defendant  was  sued  as  the  aooapftor  of  a  bill  of  exhange. 

Andrewij  Seijt.,  on  the  first  day  of  term,  excq>ted  to  one  of  the  bail  by  affi- 
4aTit,  that  he  was  drawer  of  the  same  bill  of  exchange;  so  that  the  plaintiff, 
being  entitled  to  sue  him  already,  would  gain  no  additional  security  by  his  be- 
coming bail. 

W.  H,  WataoHy  in  support  of  the  bail,  relied  on  the  affidavit,  in  which  tbe 
bail  deposed  that  he  was  worth  the  requisite  sum  beyond  his  just  debts ;  of 
"which  this  bail  must  be  taken  as  one. 

BosANQUST,  J.,  referred  to  Archbold's  Pr.  dd.  edit  168,  <<  It  seems  to  be  no 
objection  of  it-self  that  the  bail  is  tndonet  of  the  bill  of  exchange  upon  which 
the  aodon  is  brought  against  the  defendant  as  acceptor.  Harris  v,  Manley,  2 
B.  k  P.  526,  Mitchel's  Bail,  1  Ohit.  287.  But  it  is  an  objection  that  he  re- 
mains liable  on  outstanding  dishonoured  bills.  Barnesdall  v.  Stretton,  2  Chit. 
79.  And  the  ace^ar  of  a  dishonoured  bill  was,  *in  a  late  case,  held  pooo 
not  competent  to  become  bul  in  an  action  against  the  drawers."  Anon.  ^ 
1  DowL  P.  C.  183. 

The  case  stood  over,  and 

Ths  Ck>ijaT  now  said,  that  in  the  case  of  Barnesdall  v.  Stretton,  which  alone 
had  occasioned  any  doubt,  the  bail  was  rejected  as  the  drawer  of  dishonoured 
bills,  other  than  the  dishonoured  bill  on  which  the  defendant  was  sued.  The 
bare  &ct  of  the  bail  being  the  drawer  of  the  bill  on  which  the  defendant  was 
sued  as  acceptor  was  no  objection  to  his  competency.  Bail  allowed. 


KOBSON  V.  FALLOWS.    Jan.  18. 

To  an  acUon  on  a  bill  of  exchange,  defendant  pleaded  that  plidntiff  received  the  bill  on 
a  stock-jobbing  contract,  as  a  securitj  for  payment  of  differences,  if  Spanish  stock 
should  not  be  at  67  in  June,  1886 : 

Held,  that  the  price  on  which  the  differences  were  to  be  paid  was  an  immaterial  allega- 
tion, and  that  the  plea  was  established  bj  proof  that  the  bill  was  given  for  Mcuring 
payment  of  differences  in  the  price  of  Spanish  stock : 

Held  also,  that  notwithstanding  the  plea  was  proved,  plaintiff  was  entitled  to  jadgment 
non  obstante  veredicto. 

To  an  action  on  a  bill  of  exchange,  the  defendant  pleaded  that  the  said  bill 
of  exchange  was  accepted  by  him  at  the  request  of  William  Allanson  and  Rob- 
ert AUanson,  the  drawers  thereof,  for  the  accommodation  of  the  said  W.  Allan- 
son  and  R.  Allanson,  and  not  for  any  consideration  whatsoever.  That  after  the 
acceptance  of  the  said  bill  of  exchange,  the  said  W.  Allanson  and  R.  Allanson, 
at  the  reauestof  one  Henry  Allanson  indorsed  the  same  to  the  said  H.  Allanson, 
in  order  that  he  might  apply  the  same  for  his  own  use ;  and  tiiat  there  was  not  any 
consideration  whatever  for  the  indorsement  by  W.  Allanson  and  R.  AUanson  to 
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ogori  ^  ->^^  H.  AllaiMcm.  Thai  afterwardti  and  befeve  ibe  defivery  of  the 
-^  *nid  bill  of  ezebaoge  by  the  said  H.  Allanaon  to  the  plaintiff  as  herein- 
afterinentioaed,  to  wit^  on  the  Ist  day  of  May,  1885,  oertain  onkwf al  wagen,  and 
conteets  in  the  natare  of  wagers  and  puts  and  refosals,  were  made  and  entered 
int»  between  the  said  H.  Ailanson  and  the  plaintiff,  relating  to  the  then  future 
prices  and  valne  of  oertain  public  stock  and  public  securities,  to  wit,  Spanish 
Corles  bonds  and  Spanish  seripi  to  a  large  extent,  to  wit,  to  the  extent  of 
20,00<K.  thereof,  whereby  the  payment  of  certain  moneys  by  the  said  H.  Allan- 
son  to  the  plaintiff,  or  by  the  plaintiff  to  the  said  H.  Ailanson,  was  made  to 
dqiend  on  the  then  futore  prices  of  the  said  Spanish  Cortes  bonds  and  Spanish 
scrip;  and  thereupon  it  was  then  unlawfully  agreed  between  the  plaintiff  and  the 
aud  EL  Ailanson  that  there  should  not  be  any  aotnal  or  bonft  fdt  sale,  or  trans- 
fer of  the  said  stock,  but  that,  in  case  the  price  thereof  should  be  less  than  a 
oertain  price,  to  wit,  672.  7«.  6cf.  for  100/.  in  the  said  stock  and  securities  at 
certain  time,  to  wit,  the  month  of  June  in  the  year  aforesaid,  the  said  H.  Allan- 
son  should  pay  the  plaintiff  the  diflRsrenoe  which  might  then  be  between  the 
said  respectiYe  parties ;  but  that  if  the  price  of  the  said  stook  at  those  times 
should  he  more  than  the  said  specified  price,  then  the  plaintiff  should  pay  the  said 
H.  Ailanson  such  diierenoe  or  excess.  That  afterwards,  to  wit,  on,  Ac.,  the 
phuntiff  reqnested  the  said  H.  Ailanson  to  give  htm,  the  pUintiff,  some  security 
for  tlie  balttiee  which  might  thereafter  become  due  to  the  plaintiff  under  and 
by  yirtoe  of  the  said  wagers  and  contracts ;  and  thereupon  afterwards,  and  be- 
fore any  of  the  said  times  when  the  price  of  the  stock  was  to  be  taken  as  afore- 
said, to  wit,  on  Ac.,  the  said  H.  Alhinson,  being  possessed  of  the  said  bill  of 
exefaange,  delivered  the  same  to  the  plaintiff  as  a  security  for  the  said 
*3d41  ^^^'^''^  which  might  become  due  to  him,  the  plaintiff,  under  and  by 
J  virtue  of  tiie  said  illegal  wagers  and  contracts,  and  the  plaintiff  then 
toc^  and  received  the  said  bill,  of  exchange  as  such  security  as  aforesaid.  That 
the  plaintiff  did  not,  at  any  time,  give  any  consideration  whatever  for  the  said 
bill  of  exchange,  except  as  aforesaid ;  and  that,  the  defendant  was  ready  to 
verify,  Ac. 

Bqriioation ;  that  the  defendant  of  his  own  wron^,  and  without  the  cause  by 
him  in  his  said  plea  mentioned,  broke  his  said  promise,  Ac. 

At  the  trial,  a  witness  who  proved  the  transaction  described  in  the  plea,  being 
asked  what  waa  the  price  of  Spanish  bonds  in  respect  of  which  H.  Ailanson  was 
to  pnj  the  plaintiff  the  difference,  said  he  was  not  certain ;  it  might  be  62. 

The  jury  found  for  the  defendant;  and  being  asked  if  they  found  the  price 

OB  which  the  difference  was  to  be  paid,  said  there  was  no  evidence  of  any  price. 

The  plea  being  bad  in  point  of  law,  the  plaintiff  was  entitled  to  judgment  non 

obslaote  veredicto,  under  the  authority  of  Oakly  v.  Bigby,  2  New  Cases,  782. 

But 

Keifyf  with  a  view  to  costs,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
fdaintiff,  on  the  ground  that  the  plea  had  not  been  proved ;  the  allegation  of  the 
price  in  respect  of  wh|ch  the  difference  was  to  be  paid  being,  as  he  contended,  a 
material  allegation,  in  the  same  way  as  the  allegation  touching  time  in  a  plea 
of  Qsary. 

Tai/ourd,  Serjt.  and  Oreasb^^  shewed  cause.  The  plea  contains  in  substance 
a  charge  of  stockjobbing  in  foreiffu  funds :  that  is  not  an  illegal  transaction  t 
Oakly  V.  Bigby.  But  if  it  were,  the  illegality  is  in  the  stockjobbing  itself,  not 
*^Q^1  in  price  at  which  it  waa  done :  &e  *price,  therefore,  wss  wholly  imma- 
J  tcrial,  and  as  such,  may  be  considered  as  superfluous  in  proof.  Thus, 
in  May  v.  Brown,  3  B.  A  C.  128,  Holroyd,  J.  referred  to  Tonng  v.  Wrisht,  1 
CampD.  139,  where  the  deehiration  stated  the  bill  to  have  been  accepted  and 
iadoraed  before  it  became  due,  and  the  proof  was  that  it  was  indorsed  aiter  it 
beeame  due ;  the  court  held  that  to  be  no  variance,  because  it  was  immaterial 
vrhether  the  bill  was  indorsed  before  or  after  it  became  due ;  and,  therefore,  it 
wna  VBiiecessary  to  prove  the  indorsenwnt  precisely  at  the  time  when  it  was 
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alleged;  and  L|(dedak,  X  aud,  ^In  Peppin  v.  Solooieiie,  5  T.  B.  406,  whioh 
was  an  aotion  on  a  policy  of  insuiancei  the  declaration  stated  that  after 
the  making  of  the  policy  the  ship  sailed :  the  evidence  was  that  she  suled 
he/are;  but  it  was  held  to  be  no  yarianoe,  becanse  it  was  qnite  immaterial 
whether  she  sailed  before  or  after  the  making  the  policy :  so  here,  it  was  quite 
immaterial  whether  the  money  was  appropriated  whilst  the  proceedings  were  in 
progress  a^nst  Mr.  Meroeron,  or  liter  they  had  terminated."  In  cases  on 
nsury  the  time  is  of  the  essence  of  the  charge ;  for  without  a  statement  of  the 
time  for  which  the  money  has  been  lent^Uie  court  cannot  see  whether  nsury  hw 
been  committed  or  not.  Partridge  v.  Coates,  By.  &  Moo.  168,  Fox  v,  Keelmg, 
2  Adol.  &  £11.  670. 

Eeli^.  In  order  to  make  out  the  charge  of  stockjobbins  it  was  necessary  to 
shew  a  contrsot;  and  without  an  agreement  as  to  price  tSere  could  have  been 
no  contract.  The  defendant,  therefore,  to  establish  his  plea,  ought  to  have 
proved,  even  under  a  videlicet,  that  mmie  price  was  agreed  on ;  but  he  proved 
none.  There  was,  therefore,  not  only  a  variance  from  the  allegation  of  the  plea, 
but  a  failure  to  prove  any  stockjobbing  at  all.  *Foz  v.  Keeling  is  in  r^og^ 
support  of  the  moUon.  There,  in  an  action  of  debt  to  recover  penalties  ^ 
for  usury,  it  was  held  that  the  dav  of  the  usurious  contract  must  be  stated  in 
the  declaration,  and  proved  as  laid ;  and  that  the  plaintiff  must  be  nonsuited  if 
he  failed  to  give  evidence  of  the  day,  although  he  proved  that  the  contract  was 
made  within  such  a  time,  and  upon  such  terms,  Uiat  it  must  have  been  nsurions. 
The  omission  to  prove  a  price  here  is  the  same  thing  as  the  omissi6n  to  prove  a 
day  there.  In  Tooke  v.  Tuck,  4  Bing.  224,  the  plea  specified  all  the  particulars 
of  the  transaction  in  which  the  bond  was  given  which  the  defendant  alleged  to 
be  illegal,  and  did  not  confine  itself  to  a  seneral  allegation  that  the  bond  was 
given  corruptly.  In  the  present  case  the  aiUegation  of  price  would  have  been 
necessary  in  a  declaration  on  the  contract;  the  plea  ought  to  be  pleaded  with 
greater  strictness ;  and  it  would  have  been  bad  on  demurrer  without  an  allegation 
of  price. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  plea  has  been  in  substance  pioved. 
I  sgree  that  where  matter  of  contract  is  pleaded  in  answer  to  an  action,  and  the 
terms  of  contract  are  material  to  the  defence,  those  terms,  though  stated  under 
a  videlicet,  must  still  be  proved.  But  this  plea  is,  that  the  plaintiff  received  the 
bill  of  exchange  on  which  he  sues,  as  a  security  for  differences  to  be  paid  in  wagera 
on  the  price  of  Spanish  stock;  and  it  is  perfectly  immaterial  to  the  purpose  for 
which  this  contract  is  given  in  evidence  whether  the  difference  was  to  be  paid 
upon  a  smaller  or  a  larger  sum.  The  case  relied  on  in  support  of  the  motion  is 
a  statement  of  a  contract  avoided  by  usury.  Generally  sprucing,  a  plea  of  usury 
must  state  the  precise  terms  of  the  conlmct,  because  the  court  should  see  on 
the  face  *of  the  record  whether  more  than  5  per  cent,  has  been  obtained  r^oq^ 
for  the  forbearance  of  a  sum  for  a  given  time.  Here  it  is  quite  immate-  >- 
rial  whether  the  sum  in  respect  of  which  the  difference  was  to  be  paid  were  high 
or  low.  A  time  bargain  is  alleged  in  the  plea,  and  nothing  else.  Such  a  bar> 
gain  was  fully  proved,  partly  by  the  witness,  and  partly  by  the  broker's  book : 
the  plaintiff,  therefore,  can  only  have  judgment  non  obstante  veredicto. 

Park,  J.    The  price  here,  was  altogether  immatmal :  in  usury  the  time  is 
material. 

Yauohan,  J.  and  Bosanquet,  J.  concurred.  Bub  discharged. 

A  role  nisi  was  then  granted  for  judgment  non  obstante  veredicto. 


TBBNTHAM  and  Another,  Executors  of  THOMAS  CBOWDEB,  deceased, 
t;.  DEYEBILL.    Jan.  U, 

A  witness,  who  said  he  settled  all  kinds  of  aceounts  for  defeo^ast,  admitted  that  aa 
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Mooimt  eontoinittg  «  uemorAndiim  of  a  payment  on  the  part  of  defendant  was  in  his 
own  haadwihiiig,  but  said  be  eonkl  not  recollect  the  fact  of  payment : 
Held,  ncTertheless,  that  there  was  evidence  to  go  to  a  jury,  as  to  the  fact  of  payment. 

To  an  aetion  on  a  bill  of  ezoban^  the  defendant  pleaded  the  statute  of  limi- 
tatioDs;  while  the  plaintifb  bj  their  replication  relied  on  a  payment  of  interest 
within  six  years. 

At  the  trial  the  plaintifb  called  as  a  witness  the  defendant's  son^  who  at  first 
flsid  he  did  not  receive  or  paj  money  for  his  fiilher. 

An  aeoonnt  between  the  defendant  and  the  testator  containing,  among  other 
MAo-i  itemsy  various  payments  of  ^interest  on  the  bill  in  (question,  signed  by 
-I  the  witness,  was  then  put  into  his  hand;  and  under  his  signature,  in  his 
own  handwriting,  were  the  words, — 
''FM  12/.  10s.  for  interest  to  May,  1830." 
The  ^vpet  had  no  stamp. 

The  witaeas  said  he  did  not  recollect  the  payment^  but  that  he  settled  all 
kinds  of  accounts  at  his  father's  desire. 

On  the  part  of  the  defendant,  it  was  objected  that  no  evidence  had  been  ^ven 
of  any  payment  of  interest,  or  of  any  aeknowledsmentin  the  hand-writing  of  the 
defomlant,  to  take  Uie  case  out  of  the  statute  of  limitations.  The  account  could 
not  be  admitted  as  a  receipt  for  want  of  a  stamp,  nor  as  an  acknowledgment  of 
debt  for  want  of  signature  by  the  defendant;  and  the  witness  had  no  recoUeo- 
tioo  of  the  foot  of  payment. 

The  objection  was  overruled ;  and,  without  any  cross-examination  of  the  wit- 
ness, upon  a  suggestion  of  the  Judge,  a  verdict  was  taken  for  the  plaintifb,  with 
leave  for  the  defendant  to  move  to  enter  a  nonsuit  instead. 
Adams,  Seojt.  having  obtained  a  rule  nisi  accordingly, 
Ikl/owdf  Seijt.  eontoided  that  the  foot  of  payment  of  interest  was  suffici- 
ently proved  bv  the  witness's  admission  that  the  entry  was  in  his  hand-writing, 
eoupliM  with  the  statement  that  he  settled  all  accounto  at  his  father^s  desire. 
The  pnjment  might  have  been  made  by  a  settlement  of  accounto,  without  any 
transfer  of  money.    A  reeapt  stamp  was  not  requisite  on  a  mere  memorandum 
of  pnyment.  The  entry  therefore  was  admissible  te  refresh  the  witness's  memory. 
Mgm   Willis  V.  Newham,  8  Y.  &  Jec  518,  decided  that  a  mere  oral  admiasion 
J   of  the  foot  of  payment  *is  insufficient,  but  not  that  an  account  contain- 
ingn  statement  of  that  foot  must  be  mgned  by  the  defendant.    And  in  Waters 
r.  Tompkins,  1  Tyrwh.  k  Grander,  lo7,  the  Court  says  of  Willis  v.  Newham, 
thni  the  Court  of  Exchequer  in  Aat  case  decided  '^  that  the  verbal  acknowledg- 
ment of  part  payment  of  a  debt  was  insufficient,  and  they  construed  the  act  as 
containing  a  general  provision  that  in  no  ease  diould  an  acknowledgment  or  pro- 
mise, by  worai  onfy,  oe  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions, whether  snoh  aoknowledgmento  were  of  the  existence  of  the  debt,  or  of 
the  foei  of  part  payment;  and  they  considered  the  proviso  as  leaving  to  the  fact 
of  pnrt  psjmen^  if  properly  proved,  that  is,  not  by  an  acknowledgment  anfyf 
the  same  eflbot  which  it  had  before  the  statute." 

AdawUf  in  support  of  the  rule,  relied  on  the  objection  raised  at  the  trial,  and 
eontended  that  there  was  no  evidence  of  the  foot  of  payment  to  go  to  the  jury. 

TiNDAL,  C.  J.  It  is  dear  there  was  evidence  to  go  to  a  jury,  and  there  is  no 
gTaand  for  dueeting  a  nonsuit;  but  as,  under  some  misapprehension,  the  wit- 
ness was  not  sufficiently  sifted,  the  cause  may  go  down  to  a  new  trid,  on  con- 
dition that  the  plaintifb^  if  they  succeed,  may  have  the  costo  of  both  trials. 

Rule  absolute  for  a  new  trial. 
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*DEVAS  and  Others,  Assignees  of  BOWRING  and  GARROD,  Bank- 
ruptS;  V.  YENABLES  and  Others.    Jan.    14. 

A  payment  for  goods  purchased  of  a  bankrupt  just  before  bis  bankruptcy  is  not  protected 
by  8.  82,  6  O.  4,  c.  16,  if  the  purchaser  knows  of  the  bankrupt's  circumstances,  or  haa 
means  of  knowing  them  of  which  he  does  not  arail  himself. 

Tkoyer,  by  assisnees  of  banknipts,  fbr  goods  pnrcfaased  of  the  bankrupta. 

The  defendants  pleaded,  among  other  pleas,  that  withoot  notioe  of  the  aet  of 
bankniptoy,  and  before  the  issuing  of  any  fiat,  they  bought  the  goods  of  the 
bankrupts  to  the  amount  of  848/.,  and  really  and  bonft  Me  paid  for  the  same. 
That  the  assignees  had  not  repaid  the  amount ;  wherefore  the  defendants  claimed 
a  lien  on  the  goods  for  the  amount.     Issue  was  joined  on  the  bona  fides. 

At  the  trial  before  Tindal,  C.  J.,  the  action  appeared  to  be  brought  in 
respect  of  two  paroels  of  goods ;  one  purchased  of  the  bankrupts,  under  yery 
suspicious  circumstances,  after  the  act  of  bankruptcy ;  the  other  purchased  a 
few  days  before,  under  the  following  circumstances,  stated  by  the  agent  whom 
the  bankrupts  employed. 

This  witness  said  he  knew  from  the  bankrupts  that  they  were  greatly  embar- 
rassed, and  endeaTOuring  to  make  up  a  purse  for  themselyes.  That  just  before 
the  bankruptcy  they  purchased  more  goods  than  usual,  and  placed  some  of  them 
in  their  sitting  room.  That  they  employed  witness  to  dispose  of  them  under 
prime  cost.  That  the  goods  were  removed  from  the  sitting  room  into  the  shop, 
and  tl^enoe,  by  night,  to  the  witness's  lodgings.  That  he  went  to  the  defend- 
ants, apprised  them  that  the  goods  were  to  be  sold  at  a  sacrifice,  and  made  state- 
ments from  which  the  defendants  must  haye  inferred  that  the  sellers  were  in 
difficulties.  That  he  'Hold  the  defendants  he  wished  the  transaction  to  r^t^nt 
be  kept  priyate,  and  did  not  disclose  the  name  of  the  sellers ;  when  one  ■> 
of  the  d^endants  said  *^  Just  shove  us  in  the  name  of  a  seller;"  upon  which  the 
witness  gave  his  own.    The  goods  were  sold  oonsiderably  under  prime  cost. 

In  the  transaction  subsequently  to  the  act  of  bankruptcy  the  defendants  knew 
the  real  name  of  the  sellers,  and  the  insolyency  of  their  affiiirs. 

The  learned  Chief  Justice  left  it  to  the  jury  to  say  whether  the  bankrupts 
eifected  these  sales  with  intent  to  defhmd  their  creditors;  and  whether  the  de- 
fendants knew,  or  had  means  of  knowledge  which  they  declined  to  avail  them- 
selves of,  that  the  transaction  was  not  an  honest  one. 

The  jury  having  found  generally  for  the  plaintiffs, 

BompoMj  Seijt.  moved  for  a  new  trial,  or  to  reduce  the  damages  to  the  value 
of  the  parcel  of  goods  sold  after  the  bankruptcy,  on  the  ground, — 

First,  &at  there  was  no  evidence,  with  respect  to  the  goods  sold  befbre  the 
act  of  bankruptcy,  that  the  defendants  knew  of  any  fraudulent  design  on  the 
part  of  the  banlMpts. 

Secondly,  that  even  if  they  could  be  supposed  to  have  known,  or  hare  had 
means  of  knowing  such  design,  they  were,  until  repaid  by  the  assignees,  entitled 
to  retain  the  goods,  nnder  s.  82,  6  Oeo.  4,  c.  16,  as  having  9ira%  and  bonft 
fide  paid  for  them.  That  section  enacts,  that  ^'all  payments  really  and  bonft 
fide  made,  or  which  shall  hereafter  be  made  to  any  bankrupt,  before  the  date 
and  issuing  of  the  oommission  against  such  bankrupt,  shall  be  deemed  valid, 
notwithstandinff  any  prior  act  of  bankruptcy  by  such  bankrupt  committed ;  and 
such  creditor  i£all  not  be  liable  to  refund  the  same  to  the  assignees  of  such 
bankrupt,  provided  the  person  so  dealing  with  the  '^said  bankrupt  had  pn^Qo 
not,  at  the  time  of  such  payment  by  or  to  such  bankrupt,  notice  of  any  ■- 
act  of  bankruptcy  by  such  bankrupt  committed.''  Bv  a  comparison  with  former 
statutes  on  the  same  subject,  it  would  appear  that  the  words  ''  reaUy  and  honii 
fide  paid/'  in  that  section,  meant  achuilfy  paid ;  the  object  of  the  legislature 
being  to  assure  a  payment  to  the  bankrupt's  eetatCi  and  then  to  disembarraas 
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ike  teuisiolioii  of  any  inqoiiy  into  aooompanying  oiroanMtaiioeB.  SeaJfy  and 
hand  Jide  were  used  synonymoualyy  as  applying  to  the  aotaal  handing  over  of 
money,  in  oppodtion  to  a  colourable  sale ;  the  bona  fides  was  not  intended  to 
extend  to  other  circumstances  of  the  dealing.  Under  the  former  statutes  the 
payment  was  required  to  be  in  the  usual  and  ordinary  course  of  business ;  or 
the  8aU  (not  the  payment)  was  to  be  real  and  bon&  fide.  In  departing  from 
those  forms  of  expression,  and  confining  the  language  of  the  enactment  to  the 
act  of  payment,  the  legislature  could  have  had  no  other  view  than  to  confine 
inquiry  to  that  iaet.  if  any  other  constmelion  were  put  on  the  danse,  the 
er^itors,  where  the  payment  was  recent,  might  find  the  money  in  the  bank- 
rupt's coffers ;  and,  notwithstanding,  recover  the  value  of  the  goods  ftom  the 
purchaser.  It  is  clear  that  though  the  sale  may  be  fraudulent  on  the  part  of 
the  bankrupt,  the  payment  may  in  many  cases  be  bon&  fide  on  the  part  of  the 
purchaser.  Cash  v.  Young,  2  B.  &  C.  413;  3  Dowl  &  By.  652.  Hill  v. 
Famell,  9  B.  &  C.  45. 

TiNBAi.,  C.  J.  The  question  left  to  the  jury  in  this  cause  arose  on  the  tra- 
verse to  the  fifth  plea,  which  involved  the  real  dispute  between  the  parties ;  for 
*4081  ^  defendants  actually  paid  the  money,  and  thereon  ^arises  the  precise 
J  question  in  the  traverse,  whether  the  money  was  paid  really  and  bon& 
fide.  I  thought  at  the  trial,  where  the  same  argument  was  raised  for  the  defend- 
ants as  iqx>n  the  present  occasion,  that  a  bonft  fide  payment  imported  something 
different  from  ana  additional  to  an  actual  payment;  that  the  words  bonfi.  fide 
were  inserted  by  the  legislature  to  raise  the  question,  whether  the  money  has 
been  paid  honestly  and  fairly  in  the  course  of  an  honest  transaction,  and  that 
that  qnestion  ought  not  to  be  left  out  of  the  consideration  of  the  jury.  I  there- 
fore left  it  to  the  jury  to  say  first,  whether  Bowring  and  Garrod  effected  these 
sales  with  intent  to  defraud  their  creditors;  and  the  jury  found  they  did: — as 
far  as  the  present  defendants  are  concerned,  that  is  only  half  way  to  the  deci- 
sion of  the  cause : — and  I  then  put  it  to  the  jury  whether  the  defendants  had 
knowledge  that  this  was  not  an  honest  transaction,  or  means  of  knowledge  of 
which  they  did  not  choose  to  avail  themselves;  for  if  so,  I  thought  the  payment 
made  by  them  was  not  a  bona  fide  payment.  The  jury  after  consideration  found 
a  verdict  for  the  plaintifb :  they  must  have  thought  therefore  that  there  was 
enough  on  the  face  of  the  transaction  of  sale  to  put  a  reasonable  man  sufiicientlv 
on  h»  guard  to  make  some  inquiry,  or  that  the  defendants  were  so  blinded  with 
the  view  of  profit  as  to  be  unwilling  to  ask  a  question;  and  in  either  case  the 
verdict  of  the  jury  was  well  warranted.  The  witness  on  whose  testimony  the 
esse  principally  r^ted,  stated  that  he  had  learned  firom  the  bankrupts  their  in- 
tentioo  to  make  a  purse  for  themselves ;  that  they  purchased  more  goods  than 
usual,  and  placed  some  of  them  in  their  sitting  room ;  thence  they  were  removed 
into  Uie  shop,  and  from  the  shop  to  the  lodgings  of  the  witness,  who  was  to 
*4M1  ^'^^'^  ^^^  ^^®  f  *^^^  ^e  employed  a  stranger  and  removed  the  goods 
^  by  night,  when  Garrod  came  and  gave  directions  as  to  the  sale ;  that  the 
witncBS  made  his  bargain  with  one  of  tli^  defendants  for  a  price  much  under 
prime  cost;  that  he  told  the  defendants  that  the  transaction  must  be  kept  pri- 
vate, and  did  not  disclose  the  name  of  any  seller,  when  one  of  the  defendant 
said,  "  Just  shove  us  in  the  name  of  a  seller,"  and  the  witness  gave  in  his  own. 
It  was  entirely  for  the  jury  to  say,  whether  a  payment  made  under  such  cir- 
cumstances was  a  bon&  fide  payment;  and  as  I  am  satisfied  with  the  'verdict,  I 
think  a  rule  ought  not  to  be  oranted. 

Park,  J.  The  jury  should  have  been  attainted  if  they  had  given  any  other 
verdict. 

YAtJOHAir,  J.  I  am  of  the  same  opinion.  It  is  quite  apparent  what  this 
tiaiMaetion  was.  When  the  defendant  said  «  Shove  us  in  the  name  of  a  seller," 
he  must  have  been  aware  that  concealment  was  resorted  to  for  no  good  reason. 
I  am  of  opinion  that  <^  really  and  bona  fide  paid,"  means  something  more  than 
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aetntll^  jMuld.  If  the  pftrty  paying  knew  that  the  tnunflaeUoii  was  not  honeBt, 
or  havmg  means  of  knowledge  wilrally  ehnt  his  eyes,  the  payment  was  not  boni 
fide.  Rule  refused. 


*BETTELBY  r.  M'LEOD.    Jan.U.  [*M5 

A  witneiB  snbpoBnaed  bX  Gamberwell  to  atteod  a  trial  in  London,  on  the  part  of  a  plain- 
tiff, having  admitted  that  he  had  received  a  guinea  with  a  aubpoena  from  the  opposite 
party,  consented  to  receive  ]«.  with  the  plaintiff's  subpoena:  Held,  a  sufficient  payment 
to  render  him  liable  to  an  action  for  not  obeying  the  plaintiff's  subpoena. 

This  was  an  action  on  the  case  brought  against  the  defendant  fbr  neglecting 
.  to  attend  as  a  witness,  at  the  trial  of  a  cause  In  which  he  had  been  subp<Bna<^ 
by  the  plaintiff;  per  quod  the  plaintiff  was  obliged  to  withdraw  his  record,  and 
pay  the  costs  of  the  day. 

The  declaration  alleged  that  the  defendant  upon  being  served  with  a  subposna, 
*^  was  paid  a  certain  sum  of  money,  to  wit,  the  sum  of  1«.  beiuff  a  reasonable 
sum  of  money  for  his  costs  and  charges,  in  and  about  his  attendance  as  a  wit- 
ness according  to  the  tenor  and  effect  of  the  said  writ  of  subpoena.'' 

Issue  having  been  joined  on  a  plea  that  a  reasonable  sum  was  not  paid  or 
tended  to  the  defendant,  upon  the  occasion  in  question;  the  evidence  in  sup- 
port of  the  affirmative,  was,  that  the  defendant  lived  at  Gamberwell;  that  upon 
Doing  served  with  a  subpoena  on  the  part  of  the  plaintiff,  to  attend  at  the  sittings 
at  Guildhall,  he  was  tendered  a  guinea  for  his  expenses  by  the  plaintiff's  attor- 
ney ;  he  said,  however,  that  he  had  already  received  a  guinea  with  a  subpoena 
from  the  opposite  party,  and  being  asked  whether  he  would  therefore  be  satis- 
fied with  a  shiUing,  consented  to  take  that  sum  with  the  plaintiff's  subpoena. 

Upon  this  evidenoe  Tindal,  G.  J.,  directed  the  jury,  that  if  it  were  believed, 
the  plaintiff  was  entitled  to  a  verdict. 

A  verdict  having  been  accordingly  given  for  the  plaintiff, 

PidU  obtained  a  rule  nisi  to  set  it  aside,  as  the  result  of  a  misdirection,  and 
against  the  weight  of  evidenoe;  *the  witness  who  deposed  to  the  facts,  r^tQn 
having  been  contradicted  on  many  collateral  statements.  *- 

TcUfourd,  8eijt.,  and  R.  V.  RvchartU  who  showed  cause,  contended  that  under 
the  circumstances  of  the  sum  admitted  to  have  been  received  from  the  opposite 
party,  a  shilling  was  a  reasonable  sum  for  the  expenses  of  the  witness ;  Benson 
V.  Schneider,  1  B.  Moore,  76,  Holt,  416;  and  that  therefore  the  issue  had  been 
sufficiently  proved;  the  credit  due  to  the  witness  having  been  disposed  of  by  the 
jury. 

Piatt  and  TT.  H,  Watmm,  in  support  of  the  rule,  insisted  that  the  plaintiff 
had  no  right  to  avail  himself  of  a  payment  made  by  a  strancer ;  that  he  ought 
himself  to  have  tendered  a  sufficient  sum  for  the  expenses  of  the  witness  in  at- 
tending the  trial ;  and  that  a  shilling  was  not  a  reasonable  sum  for  coming  from 
Gamberwell  to  London,  remaining  there  till  the  cause  was  tried,  and  returning. 
If  the  plaintiff  meant  to  rely  on  a  supposed  dispensation,  he  ought  to  have 
alleged  in  his  declaration,  that  a  reasonable  sum  was  tendered  but  dispensed  with 
by  the  witness ;  as  in  the  case  of  dispensing  with  the  performance  of  a  condi* 
tion  in  a  bond.    Jones  v,  Barkley,  Dougl.  684. 

Tindal,  G.  J.  This  cause  is  brought  before  us  on  the  ground,  first,  that 
the  witness  called  on  the  part  of  the  plaintiff  was  not  to  bo  creidited,  because  he 
had  been  contradicted  as  to  many  collateral  facts.  But  the  whole  of  the  evi* 
denoe  was  before  the  jury,  including  the  demeanor  of  the  witness;  they  were 
the  proper  judges  of  the  credit  due  to  him ;  and  upon  that  ground  it  is  impossi- 
ble that  the  rule  should  be  made  absolute. 

The  other  grround  of  objection  to  the  verdict  is  *that  the  verdict  is  p  i  a^ 
against  the  evidence  adduced  in  support  of  the  issue  joined  on  the  de*  *- 
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fiandaat'a  plea.  The  plea  is,  Aai  a  reaeonable  som  was  net  pud  or  tendered  to 
the  defendant  for  hie  expenses  as  a  witness  on  the  occasion  in  question :  and 
the  replioation  is,  that  a  reasonable  sum  in  that  behalf  was  tendered. 

No  doubt  a  witness  must  have  a  reasonable  sum  for  his  expenses  in  going  to, 
attending,  and  returning  from  a  trial,  before  he  can  be  subject  to  an  action  for 
not  going.  And  the  question  is,  whether  or  not  a  reasonable  sum  has  been 
tendered  in  the  present  instance.  I  take  a  reasonable  sum  in  such  a  case,  to 
mean,  not  all  the  expenses  which  will  be  thrown  on  the  witness,  but  all  that 
he  will  be  liable  to  after  exhausting  what  he  may  have  received  from  the  oppo- 
site partv.  In  the  present  case,  b^ore  the  offer  on  the  part  of  the  plaintiff,  the 
witness  had  received  a  guinea  from  the  opposite  party;  he  had  only  to  ^o  from 
Camberwell  to  London;  and  I  take  his  language  on  occasion  of  receivmg  the 
plaiBti&'  sttbpo&na,  to  be  an  admission  that  a  shilling  was  a  reasonable  sum : 
he  says  that  he  has  received  a  guinea  from  the  opposite  party ;  and  being  then 
asked  whether  a  shilling  will  satisfy  him,  he  says  it  will.  That  is  an  admis- 
sion that  under  the  circumstances  a  shilling  was  a  reasonable  sum. 

Pabk,  J.  The  question  always  is,  whether  the  sum  tendered  is  reasonable 
under  the  oireumstances;  and  after  the  admission  made  by  the  witness,  I  think 
enough  was  offered  to  establish  the  affirmative  of  this  issue. 

Yauoham,  J.  concurred.  Bule  discharged. 


s4i.«-i  ^MABICS  and  Another,  Assignees  of  COLNAQHI.  a  Bankrupt,  v. 
^'J  LAHEE.    Jan.  16. 

1.  BeplicaHoB,  that  plaintiib  tendered  defendant  a  large  sum,  to  wit,  1002.,  being  a  suf- 
ficient  sum,  in  discharge  of  a  lien  set  up  by  defendant :  rejoinder,  that  the  said  sum 
10  tendered  was  not  sufficient :  Held,  that  the  tender  of  the  sum  specified,  was  the 
material  point  of  the  issue,  notwithstanding  it  was  alleged  under  a  scilicet. 

2.  Plea,  that  C.  on  diyers  dajs  and  times  retained  and  employed  defendant  to  engrare 
diren  etchings  for  hire,  and  that  defendant  detained  the  copper  plates  for  his  lien  in 
respect  of  his  said  work:  BepUcation,  that  defendant  was  retained  under  seyeral  and 
distinct  contracts :  Held,  not  an  immaterial  issue. 

3.  An  entry  of  tender  and  refusal  made  by  the  deceased  clerk  of  the  plaintiff's  attorney, 
in  a  day  book  kept  for  the  purpose  of  minuting  his  daily  transactions,  Held,  admissible 
in  eyidenee  to  proye  the  tender. 

Trovieb  for  plates,  etchings,  pictures,  impressions,  prints,  paper,  and  copper. 
The  defendant  pleaded,  first,  as  to  the  plates  and  copper,  that  before  Oolnaghi 
became  a  bankrupt  and  before  the  said  time  when,  &c.  to  wit,  on  the  18th  of 
April  1881,  he  was  indebted  to  the  defendant  in  a  cwtain  sum  of  180/.  for 
money  lent  and  advanced  by  the  defendant  to  Colnaghi,  and  for  interest  thereon ; 
that  Colnaghi  had  indorsed  and  delivered  to  the  defendant,  for  value,  a  certain  bill 
of  exchange,  drawn  by  Colnaghi  upon  and  accepted  by  Henry  Baylis,  for  the  pay** 
ment  of  45/.,  and  to  become  due  on  the  16th  of  June  1881 :  and  that  the  def<md* 
ant  then  had  in  his  custody  and  possession,  by  and  with  the  consent  of  Oolnaghi, 
the  said  plates  and  copper:  that  it  was  then,  and  before  Colnaghi  became  a 
bankrupt,  agreed  by  and  between  Colnaghi  and  the  defendant,  in  consideration 
of  the  premises,  that  the  said  plates  and  copper  should  be  placed  and  remain  in 
the  defendant's  custody  and  possession  as  a  security,  and  that  the  defendant 
shoald  have  a  lien  thereon,  for  the  repayment  of  the  said  debt,  so  due  and  owing 
from  Colnaghi  to  the  defendant,  and  for  the  payment  of  the  said  bill  of  exohai^, 
and  that  the  defendant  riiould  hold  and  retain  the  said  plates  and  copper  till 

*4091   ^^^  ^^  ^^^^  *^^  ^^®  ^^  ^^^^^  ^^  ^^^'  ^^^^'^  ^  P^^^*     -^^^  afterwards 

J  and  before  Colnaghi  became  a  bankrupt,  and  before  the  said  time  when, 

fte.,  to  wit,  on,  Ac.,  Oolnaghi,  in  pursuance  of  such  agreement,  did  place,  an^l 

suffer  to  remain  in  the  defendant's  custody,  the  said  pktes  and  copper,  as  such 
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seoaritj,  and  gave  bim  a  lean  thereon ;  that  the  said  debt  and  bill  of  exchange, 
or  either  of  them,  bad  not  at  any  time  been  paid  to  the  defendant;  for  which 
reason,  and  as  such  seenrity  and  lien,  the  defendant  before  and  at  the  time 
when,  &o.,  kept  and  detained  the  said  plates  and  copper,  as  he  lawfully  might,  for 
the  cause  aforesaid,  (and  which  was  the  said  supposed  conversion  and  disposal 
of  the  said  plates  and  copper  in  the  declaration  mentioned,)  to  the  defendant's 
use;  and  that,  the  defendant  was  ready  to  Tcrify,  &c. 

Secondly,  That  Cdnaghi,  before  he  became  a  bankrupt,  and  before  the  said 
time  when,  &c.  to  wit,  on,  &c.  and  on  divers  other  days  and  times  afterwards, 
retained  and  employed  the  defendant  to  bestow  his  work  and  labour,  to  impress 
and  print  divers  etchings,  pictures,  impressions,  and  prints  upon  paper,  for  the 
said  Colnaghi,  for  hire  and  reward  to  the  defendant  in  that  behalf;  and  there- 
npon  the  defendant,  afterwards  and  before  Colnaghi  became  a  bankrupt,  and 
before  the  said  time  when,  &c.  to  wit,  on,  &c.  and  on  the  said  other  days  and 
times,  did,  under  and  by  virtue  of  the  said  retainer  and  employment,  bestow 
his  work  and  labour,  and  impress  and  print  upon  paper,  and  otherwise,  divers, 
to  wit,  100  etchings,  100  pictures,  100  impressions,  and  100  prints  upon  divers, 
to  wit,  500  reams  of  paper  and  otherwise,  being  the  same  identical  etchings, 
pictures,  impressions,  prints,  and  paper  in  the  declaration  mentioned;  and, 
thereupon,  Colnaghi  then  became  and  was  indebted  to  the  defendant  for  and. in 
respect  of  his  said  work  and  labour,  and  the  said  etching,  drawing,  impressing, 
*and  printing,  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  500^.;  pK^-in 
and  the  said  etchings,  pictures,  impressions,  prints,  and  paper,  having  *- 
at  all  times  remained  and  continued  in  the  custody  and  possession  of  the 
defendant,  and  the  said  debt  remaining  due  and  unpaid,  the  defendant,  before 
and  at  the  said  time  when,  &c.,  did  retain  the  said  etchings,  pictures,  impres- 
sions, prints,  and  paper,  as  a  security  and  lien  for  the  said  debt;  which  was  the 
said  supposed  conversion  and  disposal  thereof  to  his  own  use,  as  in  the  decla- 
ration mentioned :  and  that,  the  defendant  was  ready  to  verify,  &c. 

BeplicatioD ;  that  before  the  commencement  of  this  suit,  and  before  the  said 
conversion  in  the  declaration  and  first  plea  mentioned,  a  large  sum  of  money,  to 
wit,  the  sum  of  lOU.  was  had  and  received  by  the  defendant  on  account  of  the 
plaintiffs,  and  with  their  consent,  and  was  so  received  and  accepted  by  the  de- 
fendant, in  discharge  of  so  much  of  the  said  lien  in  the  said  first  plea  men- 
tioned. That  after  the  said  money  was  so  received  and  accepted  as  aforesaid, 
and  before  the  said  conversion,  the  plaintifis  were  ready  and  willing,  and  ten- 
dered and  offered  to  the  defendant  to  pay  him  a  certain  other  large  sum,  to  wit, 
the  sum  of  100/.  in  satisfaction  and  discharge  of  the  residue  of  the  said  lien 
in  the  first  plea  mentioned,  such  last  mentioned  sum  being  more  than  suflicient 
to  satisfy  and  discharge  the  same ;  which  sum  the  defendant  wholly  refused  to 
aecept  or  receive  of  or  from  the  plaintiffs;  and  that,  the  plaintiffs  were  ready 
to  verify. 

That  the  said  etchings,  pictures,  impressions,  and  prints,  in  the  second  plea 
mentioned,  were  impressed  and  printed  from  divers,  to  wit,  ten  different  plates 
delivered  for  that  purpose  by  Colnaghi  to  the  defendant;  and  the  defendant  was 
retained  and  employed  by  Colnaghi  to  impress  and  imprint  as  aforesaid,  under 
separate  ^aiid  distinct  contracts  and  agreements  with  Colnaghi;  and  rn^A-i^ 
that,  the  plaintiffs  were  ready  to  verify.  ^ 

Rejoinder;  that  the  said  sum  so  tendered  and  offered  to  the  defendant  as 
aforesaid,  in  satisfaction  and  discharge  of  the  residue  of  the  said  lien  in  the 
first  plea  mentioned,  was  not  sufficient  to  siitisfy  and  discharge  the  same  in 
manner  and  form  as  the  plaintiffs  had  above  in  their  replication  first  alleged; 
and  of  that,  the  defendant  put  himself  upon  the  country,  &o. 

That  the  defendant  was  not  retained  and  employed  by  the  said  Colnaghi  to 
impress  Imd  imprint  as  aforesaid,  under  separate  and  distinct  contracts  and 
agreements  with  the  said  Colnaghi,  in  manner  and  form  as  the  plaintiffs  had,  in 
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their  replicaiioii,  secondly  alleged ;  and  of  that,  the  defendant  pnt  himself  npon 
the  oonntiy,  &c. 

In  order  to  prove  the  tender  alleged  in  the  replioation,  the  plaintifi,  at  the 
Mai  before  Tindal,  C.  J.,  called  one  of  their  attorney's  dorks,  who  stated  that 
Riddle,  another  clerk,  had  been  killed  in  Aagost.  He  then  produced  a  day-book 
in  Riddle's  handwritinff,  containing  two  entries  of  the  9th  of  October,  1884. 
By  the  first  entry,  RidcQe  acknowledged  the  ifeceipt  of  100/.  from  his  employer^ 
for  the  purpose  <^  making  a  tender  to  the  defendant.  The  second  entry  was 
as  follows : — ^^  Re  Colnaghi.  Attending  Mr.  Lahe^ ;  tendering  him  100/.  for 
each  of  the  plates,  and  the  etching  of  the  Queen  separately;  when  he  declined 
to  let  me  have  same ;  and  said  he  had  no  objection  to  deliyer  up  the  impres- 
sions, npon  payment  of  the  expenses  of  making  them." 

The  witness  stated,  that  all  the  clerks  in  the  serrioe  of  his  employer  were 
required  to  enter  in  a  book  daily,  every  transaction  in  which  they  bad  been 
engaged  in  his  business :  that  these  entries  were  afterwards  posted  in  a  ledger; 
and  that  he  himself  posted  the  entry  in  question. 

*4121  *^  ^^^  tender  was  made,  it  was  not  disputed  that  100/.  was  suffi* 
•I  cient;  but  objection  was  taken  to  the  admissibility  of  the  second  entry, 
on  the  ground  that  it  did  not  charge  the  party  making  it,  but  rather  discharged 
him,  as  shewing  he  had  fulfilled  his  duty :  that  the  second  entry  must  be  taken 
by  itself,  because  the  first  did  not  prove  the  tender;  and  that  it  was  compatible 
with  the  second  entry  taken  by  itself,  that  the  clerk  mi^ht  have  made  the  ten* 
der  with  his  own  money;  in  which  case,  the  entry  contained  nothing  to  charge 
him. 

The  ol^eetion  was  overruled,  and  a  verdict  was  taken  for  the  plaintifb ;  but 
leave  was  reserved  to  enter  a  verdict  for  the  defendant  on  the  replication  of 
tender,  if  the  entiy  in  the  clerk's  book  should  be  held  inadmissible. 

i?.  Alexander  obtained  a  rule  nisi  accordingly;  and  also  to  arrest  the  judg> 
ment  npon  the  replication  to  the  second  plea,  on  the  ground  that  it  raised  an 
immaterial  issue. 
Bcmpaa,  Seijt  and  R,  V,  Richards  shewed  cause. 

First,  the  issue  raised  by  the  replication  to  the  second  plea  is  not  immaterial. 
A  party  who  has  several  liens  under  several  contracts  in  respect  of  several  arti- 
cles, cannot  detain  the  whole  of  them  for  the  aggregate  amount  due  to  him :  he 
can  only  retain  each  article  for  the  specific  charge  arising  in  respect  of  that 
article.  Chaoe  v.  Westmore,  5  M.  &  8. 180.  If  it  does  not  appear  distinctly 
on  the  second  plea,  whether  the  several  engravings  were  executed  under  one 
contract  or  many,  the  plaintiffs  may  tender  an  issue  on  that  fact,  which,  if  it 
happened  as  they  alle^,  was  an  answer  to  the  sort  of  lien  set  up  in  the  plea; 
'''4131  ^^^  ^^^  defendant  *after  accepting  this  issue  by  his  rejoinder  is  pre* 
-■  eluded  from  saying  that  that  is  immaterial,  which  if  true  annuls  his  plea, 
Bnt  the  defendant,  by  alleging  that  he  was  retained  on  divers  days  and  times, 
does  shew  several  contracts. 

Then  upon  these  pleadings  it  was  not  neeessary  to  prove  any  tender.  The 
making  of  the  tender  is  not  traversed  by  the  rejoinder,  but  issue  is  taken  on 
the  soffidency  of  100/.  to  satisfy  the  defendant's  demand. 

But  if  the  tender  ought  to  have  been  proved,  the  entry  in  the  clerk's  book  was 
properly  received  in  evidence  and  conclusively  proved  it.  It  was  properly  re- 
ceived, because  the  writer  charged  himself  with  100/.  which  it  remained  for  him 
to  account  for ;  and  because  it  was  the  statement  of  a  feet  in  the  course  of  his 
business  which  he  had  the  best  means  of  knowing,  and  no  motive  to  misrepre* 
sent.  Doe  dem.  Patteshall  v.  Tnrford,  8  B.  &  A(k>l.  800,  is  in  point;  there  the 
usual  course  of  practice  in  an  attorney's  office  was  for  the  clerks  to  serve  notices 
to  quit  on  tenants,  and  to  indorse  on  duplicates  of  such  notices  the  fact  and 
time  of  service ;  on  one  oecasion  the  attorney  himself  prepared  a  notice  to  quit, 
to  serve  on  a  tenant,  took  it  with  him  together  with  two  others  prepared  at  the 
I  time,  and  returned  to  his  office  in  the  evening,  having  indorsed  on  the  dupli- 
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Qftteof  eachnotioo  amemomidiiniof  his  having  delivered  it  to  the  tenant)  and  twa 
of  them  were  proved  to  have  been  delivered  by  him  on  that  oooasion ;  it  was 
held  on  the  trial  of  an  ejectment,  after  the  attome/s  death,  that  theindoreement 
80  made  by  him  was  adnussible  evidence  to  prove  the  service  of  the  third  notice. 
So  in  Poole  v.  Dicas,  1  New  Gas.  649,  it  was  neld  that  an  entry  of  the  dishononr  of 
a  bill  of  exchange,  made  in  the  nsnal  course  of  business,  at  *the  time  of  piciii 
ihe  dishononr,  in  the  book  of  a  notary,  by  his  clerk  who  presented  the  '- 
bill,  miffht  be  given  in  evidence  in  an  action  on  Uie  bill,  upon  proof  of  the  death 
of  the  derk  who  made  the  entry.  In  Chambers  v.  Bernaaeoni,  1  Cr.  &  Jer. 
461,  1  Tyrwh.  835,  4  Tyrwh.  681, 1  Gr.  M.  &  B.  847,  the  entry  rejected 
was  as  to  the  place  of  an  arrest,  which  it  was  no  part  of  the  officers  duty  to 
record.  Highiam  v.  Bidgway,  10  East,  100,  is  conclusive  as  to  the  admissibi* 
lify  of  an  entry  which  chai^^  the  writer. 

B.  Alexander  and  BuU  in  support  of  the  role.  The  second  plea  is  unezcep* 
tionable }  for  it  does  not  seek  to  set  up  one  lien  in  respect  of  several  contracts, 
but,  reddendo  singula  singulis,  several  liens  in  respect  of  the  several  articles 
specified ;  the  judsment  on  the  replication  therefore,  ought  to  be  arrested : 
i^  however,  it  be  neld,  that  the  plea  set  up  one  lien  in  respect  of  several 
contracts,  the  plaintifib  ought  to  have  demurred ;  instead  of  which,  they  have 
raised  an  immaterial  issue,  which  can  only  be  cured  by  a  repleader. 

And  with  lesgeot  to  the  tender,  the  issue  is  not  upon  the  sufficiency  of  the 
of  the  100/.,  which  as  the  sum  is  laid  under  a  videlicet,  would  have  been  an 
immaterial  issue;  but  whether  a  sufficient  tender  was  made  at  all :  Williams 
V.  Price,  8  B.  &  Adol.  695.  And  to  prove  that,  the  second  entry,  for  the  rea- 
sons urged  at  the  trial,  was  not  admissible  in  evidence.  Doe  v.  Tnrford  and 
Poole  V.  Dicas.  are  both  distinguishable ;  for,  in  both  of  them,  the  entry  waa 
touching  a  fact  in  the  ordinary  course  of  the  writer's  business,  and  there  were 
accompanying  circumstances  on  which  the  court  relied.  Here,  there  are  no 
acoompanying  circumstances ;  for  the  first  entry  is  not  admissible  to  show  the 
fii^t-of  tender;  and  though  there  may  be  a  course  of  business  as  to  the  service 
of  notice,  "^or  presentment  of  bills,  there  is  none  as  to  making  a  tender,  ^41 5 
the  sufficiency  of  which  is  matter  of  law.  ■- 

The  admissions  of  the  entries  of  deceased  persons  is  an  exception  to  the 
general  rule  which  requires  the  best  evidence  on  oath;  and  an  exception,  the 
extension  of  which  may  lead  to  dangerous  consequences.  If  an  entry  as  to  a 
tender  be  admissible,  why  not  entries  as  to  every  other  step  in  a  cause,  even  up 
to  the  retainer  of  the  attorney  ?  In  Chambers  v.  B^nasconi,  1  Gr.  &  Jer.  469, 
BoUand,  B.  says,  ^'  I  have  alwm  considered  the  cases  which  have  been  alluded 
to  as  carrying  the  doctrine  too  nr,  and  I  should  be  very  sorry  to  ffive  any  opinion 
which  miffht  nave  the  efiect  of  carrying  it  further."  And  Tin£l,  G.  J*  said,  4 
Tyrwh.  687, ''  A  clerk  may  have  a  present  interest  in  deceiving  his  employers ; 
for,  by  entering  a  service  as  made,  tiiough  he  has  neglected  to  do  so,  he  avoids 
inquiry  at  the  time,  and  he  may  hope  it  will  never  be  in  question ;  while  if  he 
lives  it  would  never  be  offered  in  evidence.'^  The  entire  entry  mi^t  have  been 
dictated  by  the  attorney  himself ;  and  in  G-ale  v.  Packington,  2  M'Lel.  &  Younge, 
857,  Hullock,  B.  held,  that  entries  in  a  diary  kept  by  a  deceased  attorney  were 
not  evidence  of  business  done  by  him.  Sikes  v.  Marshall,  2  Esp.  705,  and 
Galvert  v.  Archbishop  of  Ganterbury,  2  Esp.  646,  are  to  the  same  effect. 

TiMDAL,  G  J.  This  is  an  action  of  trover  for  certain  plates,  etchings,  and 
engraviuffs,  which  the  defendant  has  converted  to  his  own  use.  The  first  plea 
is,  that  l£e  owner  of  the  pktes,  before  he  became  bankrupt,  was  indebted  to  the 
defendant  for  money  advanced,  and  upon  a  bill  of  exchange,  and  the  plates 
being  in  the  defendant's  possession,  it  was  agreed  between  die  "^defen-  ncAiQ 
dant  and  the  owner,  that  the  plates  should  remain  in  the  defendant's  '- 
possession  as  a  security,  and  that  he  should  have  a  lien  on  them  for  the  money 
so  due.  To  this  plea  the  pUuntifis  have  replied,  that  they  tendered  the  plaintiff  a 
large  sum,  to  wit,  the  sum  of  100/.,  in  satisfaction  and  discharge  of  the  lien, 
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sneb  warn  bein^  more  than  emficient  to  satiafy  and  ducharge  (be  same ;  and  tlie 
defendant  rejoinSy  that  the  said  som  so  tendered  was  not  sufficient  to  satasfy 
aad  dnoharge  the  Hen. 

The  second  plea,  which  applies  to  to  the  etchings  and  engravings  only,  is^ 
that  the  owner,  before  his  bankruptcy,  on  divers  days  and  limes,  retained  and 
mployed  the  defendant  to  impress  and  print  diyers  etchings,  pictures,  impres- 
sions, and  prints,  for  hire  and  reward  to  the  defendant  in  that  behalf;  that  the 
defendant  did,  on  those  days  and  times,  by  virtue  of  the  said  retainer  and  em- 
ployment, impress  and  print  divers  etchings,  pictures,  impressions,  and  prints, 
being  the  same  as  those  in  the  declaration  mentioned,  whereupon  the  owner 
became  indebted  to  the  defendant  for  his  said  work  and  labour,  and  the  said 
etchings,  pictures,  impressions,  and  prints,  which  having  always  remained  in 
the  possession  of  the  defendant,  he  detained  them  as  a  security  and  lien  for  the 
said  debt.  The  pkintiff 's  reply,  that  the  etchings,  &o.  were  printed  from  dif- 
ferent plates,  and  that  the  defendant  was  retained  to  print  them  under  separate 
and  distinct  contracts ;  and  the  defendant  rejoins^  that  he  was  not  retained 
under  separate  and  distinct  contracts.    - 

^  It  has  been  argued  on  the  part  of  the  plaintiflb,  that  the  defendant  had  no 
right  to  detain  the  whole  of  the  etchings  for  an  aggregate  amount  of  debt 
accruing  from  several  contracts;  but  that  he  should  have  detained  each  etching 
in  respect  of  the  sum  due  for  that  particular  etching ;  and  that  the  plea  dis- 
*4iVn  ^^^^^  several  ^contracts  on  the  fuce  of  it,  by  idleging  that  the  defendant 
-'  was  detained  on  divers  days  and  times;  to  which  the  answer  given  on 
behalf  of  the  defendant  is,  that  if  this  be  so,  the  plaintiffs  should  have  demur- 
red to  the  plea ;  that  by  their  replication,  they  have  raised  an  immaterial  issue ; 
sad  that  if  the  judgment  on  the  replication  l>e  not  arrested,  at  least  a  repleader 
must  be  awarded.  Now,  first,  admitting  for  a  moment,  that  the  course  taken 
by  the  plaintiffs  in  their  replication  was  unnecessary,  and  that  they  might  have 
demoned  to  the  plea,  have  they  done  more  than  raise  the  very  point  which 
must  have  been  argued  on  demurrer  ?  If  so,  how  can  the  defendant  say  that 
an  issue  is  immaterial,  which,  if  the  plaintiffii  ouffht  to  have  demurred,  his 
plea  presents  for  the  consideration  of  the  court  ?  But,  upon  looking  at  the 
plea,  it  is  not  so  clear  that  the  defendant  meant  to  point  to  several  contracts ; 
for  Uioagh  he  savs,  that  on  divers  days  his  employer  retuned  him,  he  goes  on 
to  say  that  he  &d.  the  work  by  virtue  of  the  said  retainer.  The  pwintiffs, 
therefore,  might  well  endeavour  to  clear  up  the  ambiguity  of  the  plea  by  a  dis- 
tinct allegation  of  the  &ot,  that  the  work  was  done  under  several  and  distinct 
oontraets;  and  it  is  too  much  too  allow  the  defendant  to  ask  for  a  repleader, 
when  a  jury  has  found  the  &ct,  as  obscurely  presented  l^  the  plea,  and  pre- 
dsely  stated  in  the  replication. 

Then,  with  respect  to  the  replication  to  the  first  plea,  it  appears  to  me  to 
state,  in  effect,  two  separate  &cts :  one,  that  a  tender  was  made :  the  other,  that 
the  sum  of  100/.  was  sufficient  to  satisfy  and  discharge  the  defendant's  lien. 
The  defendant  rejoms  that  the  said  sum,  so  tendered,  was  not  sufficient  to  satisfy 
and  discharge  the  defendant's  lien.  The  defendant  rejoins  that  the  said  sum, 
80  tendeied,  was  not  sufficient  to  satisfy  and  discharge  the  Hen.  Now  merely 
looking  at  Uie  effect  of  this  language  upon  an  unlearned  mind,  it  would  seem  at 
once  that  the  real  question  between  the  parties,  was,  whether  the  sum  of  lOOf. 
i^rtQ-t  *was  or  was  not  sufficient  to  discharge  the  lien,  and  that  the  fiict  of  ten- 
-■  der  was  not  in  dispute.  It  is  contended,  however,  that  as  the  sum  is 
laid  in  the  replication  under  a  videlicet,  the  fact  to  be  proved  was  the  making 
a  sufficient  tender,  and  that  the  sum  was  immaterial.  But  there  are  authorities 
to  show  that  a  sum,  though  pleaded  under  a  videlicet,  must,  if  material,  be 
prored  to  the  full  amount.  In  Orimwood  v.  Barritt,  6  T.  R.  460,  it  was  held 
that  in  an  action  on  a  bond  the  defendant  must  set  forth  in  the  plea  the  sum 
really  due  on  the  bond  before  he  is  entitled  to  set  off  any  cross  demand  on  the 
statute  8  G.  2^  0.  24,  s.  5,  and  that  such  averm«it  is  traversable,  though  laid 
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under  a  videlicet,  the  averment  being  material ;  and  I  do  not  see  why  the  ram 
tendered,  which  is  of  the  utmost  importance  in  deoiding  the  relative  rights  of 
the  parties,  can  be  rendered  immaterial,  because  it  is  alleged  under  a  viaelicet. 
In  Williams  v.  Price,  again,  it  was  held  that  where  a  defendant,  in  trespass, 
pleaded  that  he  tendered  to  the  plaintiff  a  certain  sum,  being  sufficient  amends^ 
the  plaintiff  should  reply  that  the  defendant  did  not  tender  the  sum  named,  or 
that  the  sum  was  insufficient,  and  not  that  he  did  not  tender  sufficient  amends. 

We  come  then  to  the  question  whether  the  entries  in  the  deceased  clerk'a 
book  were  properly  received  in  evidence. 

I  am  unwilling  to  extend  the  effect  of  the  decisions  on  this  subject ;  for  I 
am  sensible  how  important  it  is  to  proceed,  if  possible,  upon  evidence  given 
upon  oath,  and  subject  to  cross-examination.  Exceptions  to  that  practice 
ought  to  be  strictly  limited;  but  the  ground  on  which  I  consider  this  entry 
admissible  in  evidence  is,  that  I  cannot  read  it  without  seeing  that  it  does 
charge  the  party  making  it  with  the  receipt  of  100^.  for  which  *he  was  p^ig 
to  account  to  his  employer.  There  is  a  former  entry  from  which  it  ap-  ■- 
pears  that  in  the  course  of  the  same  morning  the  clerk  had  received  100^.  from 
his  employer  for  the  purpose  of  making  a  tender ;  and  no  objection  was  offered 
to  the  reception  of  this  entry,  because  it  plainly  charged  the  party  making  it,  bT 
admitting  the  receipt  of  the  money.  Then  comes  the  second  entry,  to  whim 
exception  is  taken:  /'  Be  Colnaghi — attending  Mr.  Lahe^;  tendering  100/.  for 
each  of  the  plates,  and  the  etching  of  the  Queen  separately ;  when  he  declined 
to  let  mo  have  the  same,  and  said  he  had  no  objection  to  deliver  up  the  impres- 
sions upon  payment  of  the  expenses  of  making  them." 

Now  if  an  action  had  been  brought  by  the  official  assignee  of  the  banknipt, 
against  the  clerk,  for  money  had  and  received,  this  entry  would  have  been  ma- 
terial evidence  to  shew  that  he  had  received  100/.,  and  had  not  disposed  of  it 
according  to  his  instructions;  so  that  it  remained  in  his  hands  to  be  accounted 
for  to  the  assignee.  In  such  an  action  the  assignee  could  not  have  relied  on 
the  first  entry  alone ;  he  must  have  gone  further,  and  have  shewn  that  the  ob- 
ject for  which  the  money  was  placed  m  the  clerk's  hands  had  not  been  attained. 
Therefore  without  going  into  the  question  whether  this  entry  was  admissible  as 
having  been  made  in  the  usual  course  of  business,  I  think  it  ought  to  be  received 
as  the  entry  of  a  fact  within  the  knowledge  of  the  deceased,  which  rendered  him 
subject  to  a  pecuniary  demand. 

Pabk,  J.  The  case  in  sixth  Term  Reports  is  important  to  shew  that  the 
amount  of  the  sum  tendered  is  a  material  &ct  for  the  opposite  party  to  traverse, 
and  it  is  not  rendered  less  material  because  it  is  alleged  under  a  videlicet. 

Then  comes  the  question  whether  the  entry  by  the  '''deceased  clerk  was  r«420 
admissible  in  evidence ;  and  though  I  agree  that  the  rules  of  evidence  *- 
ought  not  to  be  careliessly  relaxed,  yet  exception  has  always  been  made,  of  cases 
arising  out  of  the  act  of  God;  and  where  a  deceased  person  has  made  an  entry 
charging  himself,  such  entry  is  admissible  in  evidence.  Without  entering  into 
the  question  whether  this  entry  was  made  in  the  usual  course  of  business,  it  is 
sufficient  to  say  here  that  the  clerk  did  charge  himself;  though  I  am  of  opinion 
that  this  was  an  entry  made  in  the  usual  course  of  business.  Chambers  v.  Ber- 
nasconi  is  not  relevant;  for  the  entry  by  the  bailiff  did  not  charge  himself,  and 
it  was  not  within  the  course  of  his  business  to  note  the  place  of  an  arrest :  i% 
was  immaterial  where  the  arrest  took  place.  But  in  Poole  v.  Dicas,  where  the 
entr^  as  to  the  presentment  of  a  bill  was  made  by  a  notary's  clerk,  the  court 
admitted  it  as  made  in  the  usual  course  of  business.  The  strong  case  is  Doe  v. 
Turford,  where  the  entrv  was  received  on  both  grounds.  And  this  exception  to 
the  general  rule  of  evidence  is  not  new;  for  it  was  fully  considered  in  Higham 
V.  Ridgway,  where  the  judgments  of  JiOrd  EUenboroush  and  Mr.  Justice  Grose 
a'aew  how  anxious  the  court  was  to  keep  within  the  line  of  former  decisions. 
They  referred  to  Warren  o.  GrenviUe  in  Strange's  Reports;  and  the  rule  was 
well  laid  down  by  Mr.  Justice  Bayley:  <<The  principle  to  be  drawn  from  all 
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the  casee,  beginning  with  Warren  v.  Orenville,  2  Sir.  1129,  down  to  Roe  v. 
Bawlings,  7  East,  279,  is,  that  if  a  person  have  peculiar  means  of  knowing  a 
&6t,  and  make  a  declaration  of  that  fact,  which  is  against  his  interest,  it  is 
clearly  evidenoe  afber  his  death,  if  he  could  have  been  examined  to  it  in  his  life- 
time.". So  here,  the  clerk  who  made  the  entry  had  means  of  knowledge  that 
it  was  wtreoi  \  and  might  have  been  examined  if  alivj. 
t\Qr\  ^Yauohan,  J.  I  am  of  the  same  opinion  on  both  points.  I  think 
^  the  issue  raised  by  the  replication  was  not  immaterial,  and  that  the  entry 
in  the  clerk's  books  was  admissible  in  evidence.  The  question  as  to  the  admis- 
sibility of  such  evidence  was  much  considered  in  Oleadow  v.  Atkin,  8  Tyrwh. 
302,  and  Hr^  Baron  Bayley  laid  down  the  rule,  "  that  the  declarations  of  a  per- 
son who,  having  peculiar  means  of  knowing  a  particular  fact,  makes  them  against 
his  own  interest,  are,  after  his  death,  admissible  in  evidence." 

The  present  entry  fulfils  all  the  required  conditions.  The  clerk  had  full 
knowledge  of  the  transaction;  it  was  within  the  line  of  his  business;  he  had 
no  motive  to  misrepresent;  and  the  entry  was  against  his  interest. 

With  respect  to  the  issue  raised  by  the  replication,  the  amount  tendered  was 
a  material  ingredient  in  the  sufficiency  of  the  tender ;  and  .if  it  were  material, 
its  being  alleged  under  a  videlicet  could  not  render  it  immaterial. 

Bule  discharged. 


DOE  dem.  PETER  v.  WATKINS.    Jan.  17. 

An  attorney,  ▼ho,  being  resorted  to  by  a  borrower  to  raise  money  for  hinii  pemses  on 
the  part  of  the  proposed  lender,  the  abstracts  of  the  borrower,  is  not  allowed  to  give 
evidence  concerning  them  against  the  borrower. 

In  ttiis  ejectment  a  verdict  was  found  for  the  defendant  at  the  trial  before 
Lord  Den  man,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
for  himself  on  a  point  reserved  at  the  trial. 

In  case,  however,  such  a  motion  should  be  made,  the  defendant  was  to  be 
*4221  *^  liberty  to  move  to  enter  a  *nonsuit,  on  the  ground  that  the  evidence 
•I  of  a  Mr.  Church,  on  which  alone  the  plaintiff  s  case  rested,  had  been 
improperlv  received  at  the  trial. 

Evans  having  obtained  a  rule  nisi  to  enter  the  verdict  for  the  plaintiff,  on  the 
point  reserved  at  the  trial, 

Chilton  now  on  the  part  of  the  defendant  claimed  to  enter  a  nonsuit,  on  the 
ground  that  Church's  testimony  ought  not  to  have  been  received,  and  that  with- 
out it  the  plaintiff  had  no  case. 

It  appeared  that  Church  was  an  attorney  at  Carmarthen,  and  in  the  habit  of 
investing  money  entrusted  to  him  for  that  purpose  by  his  clients. 

Being  called  as  a  witness  for  the  plaintiff,  he  stated  that  a  Mrs.  Williams 
came  to  him  on  behalf  of  her  husband,  and  employed  him  to  raise  a  sum  of 
monev  for  her  husband  on  the  security  of  some  landed  property  belonging  to 
herself. 

Ghnrch  required  to  see  the  abstract  of  the  title  to  this  property,  when 
Mrs.  Williams  referred  him  to  Jones,  an  attorney,  who  afterwards,  on 
Church's  application,  handed  over  to  Church  the  abstract  and  title  deeds  of  the 
property  in  question :  the  title  deeds  were  afterwards  returned  to  Jones,  and  no 
money  was  advanced. 

On  the  refusal  of  the  defendant  to  produce  these  title  deeds  at  the  trial, 
Church  was  allowed  to  identity  the  abstract,  which  he  had  delivered  back  to 
Mrs.  Williams. 

Chilton  contended  that  the  abstract  was  a  confidential  communication  to  an 

attorney  on  the  part  of  a  client,  who  had  applied  to  him  to  raise  money,  and 

miQQi   that  Church's  testimony  ought  not  to  have  been  received  in  evidence. 

J  Ho  relied  on  Taylor  v.  Blacklow,  8  New  Oases,  235,  where  *defendant, 
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an  attorney,  being  employed  to  raise  money  on  mort^^  for  plaintiff,  diBeloaed 
to  the  proposed  lender,  oertam  defects  in  plaintiffier'  title,  per  qaod  plaintiff  was 
subjected  to  divers  actions,  at  the  snit  of  the  proposed  lender,  was  delayed  in 
obtaining  the  money,  and  compelled  to  give  a  higner  rate  of  interest ;  and  it 
was  held,  that  that  was  a  breach  of  duty  for  which  an  action  lay  against  the 
defendant,  notwithstandipg  he  had  been  the  attorney  of  the  propoMd  lender 
before  his  retainer  by  the  plaintiff:  and  on  Doe  d.  Shellard  v.  Harris,  5  Gar.  t 
P.  592,  where  Parke,  B.  held  that  an  attorney  could  not  be  asked  whether  a 
party  applied  to  him  to  draw  a  certain  deed,  or  asked  his  advice,  for  a  lawful  or 
an  unlawful  purpose. 

Evans  and  K  V.  Wiilianu,  oontriL.  This  was  not  a  privileged  communica- 
tion, because  the  relation  of  attorney  and  client  did  not  exist  between  Church 
and  Mrs.  Williams.  Jones  was  Mrs.  Williams's  attorney;  Church  was  the 
attorney  of  the  proposed  lender.  Mrs.  Williams  never  retained  him  on  her  part, 
but  went  to  him  to  submit  to  the  ordeal  proposed  by  the  intended  lender :  it  was 
not  for  her  benefit  that  the  abstract  was  investigated,  but  for  the  benefit  of  the 
lender;  it  had  been  bettor  for  Mrs.  Williams  it'  the  abstract  had  been  adopted 
without  investigation.  The  ground  of  all  the  decisions,  is,  that  the  disputed 
witness  has  been  resorted  to  as  the  attorney  of  the  party  maJdng  the  commuai* 
cation ;  but  Mrs.  Williams  might  have  delivered  this  abstract  to  a  law-stationer 
or  common  money-lender :  in  that  case  could  the  communication  be  privileged  ? 
The  privilege  was  at  first  confined  to  communications  made  in  the  progress  of  a 
suit,  and  though  it  has  since  been  extended,  no  case  has  gone  so  *far  as  ri^^s 
the  present.  Taylor  v.  Blacklow  turned  on  the  breach  of  duty  in  a  pro-  *- 
fessional  man  towards  his  employer,  and  not  upon  the  question  of  privileged 
communications.  In  2  Sugd.  Vend.  &  Purch.  299,  (9th  ed.)  it  is  laid  down, — 
that  ^'  if  an  attorney  put  his  name  to  an  instrument  as  a  witness,  he  makes  him- 
self thereby  a  public  man ;  and  is  no  longer  clothed  with  the  character  of  aa 
attorney ;  his  signature  binds  him  to  disclose  all  that  passed  at  the  time  respect- 
ing the  execution  of  the  instrument :  but  not  what  took  place  in  the  prepara- 
tion of  the  deed,  or  at  any  other  time,  and  not  connected  with  the  executi<m  of 
it.  Every  person  who  claims  an  interest  in  the  property  has  a  right  to  call 
upon  the  attorney  as  being  the  attesting  witness ;  nor  does  this  privilege  extend 
to  communications  from  collateral  quarters,  although  made  to  him  in  conse- 
quence of  his  character  of  attorney;  the  privilege  is  restricted  to  communica- 
tions, whether  oral  or  written,  from  the  client  to  his  attorney;  but  it  is  not 
necessary  that  a  cause  should  have  commenced.''  So  in  Speneely  v.  Schnlen- 
burgh,  7  East,  857,  it  was  held,  that  an  attorney  was  bound  to  ciisclose,  when 
called  as  a  witness  by  the  adverse  party,  the  contente  of  a  notice  which  he  re- 
ceived to  produce  a  paper  in  the  hands  of  his  client;  the  privilege  of  the  client 
only  extending  to  exclude  the  disclosure  of  any  fact  communicated  confiden- 
tially to  the  witness  in  the  character  of  his  attorney. 

This  was  a  communication  from  a  collateral  quarter,  and  therefore  within  the 
privilege.  Suppose  in  the  course  of  a  suit,  an  admission  made  by  a  defendant 
to  the  plaintiff's  attorney ;  would  that  be  a  privileged  communication  f 

TiNDAL,  C.  J.  An  attorney  may  properly  ^  concerned  for  mort-  ^405 
gagor  and  mortgagee,  though  not  for  ^plaintiff  and  defendant.  The  ■- 
question  in  this  case  is,  whether  it  appears  on  the  judge's  notes  that  when 
Church  was  called  as  a  witness,  he  was  speaking  to  a  transaction  in  which  the 
relation  of  attorney  and  client  existed  between  him  and  Mrs.  Williams.  Now 
Church  was  an  attornev,  and  in  the  habit  of  laying  out  money  for  his  cliente. 
He  says  that  Mrs.  Williams  came  and  employed  bim  to  raise  money  for  her 
husband;  and  he  was  not  the  less  employed  by  her,  because  he  was  also  em- 
ployed b^  others  to  lay  out  money.  He  asks  fw  an  abstract,  which  is  delivered 
to  him  with  the  title  deeds  on  the  part  of  Mrs.  Williams.  Looking  to  the  cha- 
racter of  mortgagor  in  which  Mrs.  Williams  made  the  application,  and  to  the 
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chanoter  of  mortgagee  in  the  penon  of  tlie  propoMd  leatder,  it  is  dear  that 
Chnreh  was  acting  as  the  attorney  of  both.  That  is  a  eommon  praotioe  in  the 
ooontry,  and  there  is  nothing  unreasonable  in  supposing  that  such  was  the  rela- 
tion between  these  parties.  If  so,  Ghuxoh  could  not  be  allowed  to  disclose  com* 
munications  made  to  him  in  the  capacity  of  attorney  for  the  mortgagor.  Sup* 
pose  the  morUnge  had  gone  on  to  its  completion;  there  would  haye  been  a  biU 
delivered  by  Church  to  Mrs.  Williams, — 

'^Attending  to  your  instructions  to  raise  money  for  Mr.  Williams. 
^'  Looking  at  your  abstract. 
'' Procuration  money/'  &c.  &c. 
Can  any  one  say,  that  under  such  circumstances  the  relation  of  attorney  and  client 
would  not  have  existed  between  them  f    If  so,  it  existed  equally  up  to  the  time 
when  the  negotiation  was  broken  off. 

It  would  he  of  dangerous  consequence,  if,  where  the  same  professional  man 
IS  resorted  to  by  lender  and  borrower,  he  is  permitted  to  disclose  the  communi- 
4:40 Ai  cations  *made  to  him  on  either  side.  I  think,  therefere,  that  it  is  not  com- 
-■  petent  to  Church  to  give  in  evidence  a  circumstance  disclosed  by  Mrs. 
Williams  upon  the  occasion  in  questicm,  and  that  therefore  there  ought  to  be  a 
new  triaL 

Fabk,  J.  I  cannot  distin^^uish  this  ease  from  Taylor  v.  Blacklow,  and  the 
passage  in  Comyn's  Digest,  cited  in  that  case  is  in  pomt  It  is  relied  on  here 
that  Church  was  the  attorney  of  the  proposed  lender ;  but  that  is  answered  by 
Taylor  r.  Blacklow,  where  the  Chief  Justice  says,  '<  there  may  be  persons  who 
have  not  sufficient  firmness  to  take  a  decided  course  under  such  circumstances ; 
but  if  the  defendant  thought  he  had  a  conflicting  duty  towards  his  several  em- 
l^oyers,  it  would  have  been  an  easy  course  to  deliver  back  the  deeds  to  the  plfun- 
tiff,  and  to  consider  his  lips  sealed  with  a  sacred  silence  as  to  the  whole  of  their 
contents.''  So  here,  though  Church  was  concerned  for  the  lender,  he  is  not 
allowed  to  disclose  communications  made  by  the  borrower. 

Yauohan ,  J.  I  am  of  the  same  opinion.  The  simple  question  is,  whether 
the  relation  of  attorney  and  client  existed  between  Church  and  Mrs.  Williams ; 
and  upon  the  note  of  Lord  Denman,  I  cannot  doubt  the  &ct.  No  doubt,  the 
imvilege  is  confined  to  the  legal  profession,  as  appears  from  the  Duchess  of  King- 
ston's case;  but  it  applies  to  all  oases  in  which  an  attorney  is  consulted  profes- 
sionally ;  and  there  can  be  no  doubt  Church  was  to  assist  professionally  in  rais- 
ing the  money  for  the  applicant. 

Bule  to  enter  a  verdict  for  plaintiff  discharged. 
Rule  absolute  for  a  new  trial. 


»42r|  ♦LORYMER  ».  VIZEU.    Jan.  18. 

A  declaration  on  a  cbarter-party,  with  a  count  for  the  hire  of  a  ship,  and  a  count  on  an 

acconnt  stated,  assigned  as  breaches, 
1.  That  defendant  did  not  load  a  cargo ; 
3.  Did  not  pay  3001.  for  fonr  months'  hire  of  ship ; 
3.  Did  not  paj  200/.  found  to  be  due  on  an  account  stated :  to  the  damage  of  plaintiff  of 

3001. 
Plea,  as  to  476/.  14«.  Id,  parcel  of  the  tutnt  in  the  declaration  mentioned,  payment  before 

action  of  that  sum,  and  acceptance  of  the  same  in  satisfaction  and  discharge  of  all 

damages  as  to  that  sum :  Held,  ill,  as  not  shewing  in  respect  of  what  items  of  demand 

the  sum  had  been  received. 

In  assumpsit  on  a  charter-partv,  with  a  count  for  the  hire  of  a  ship,  and  a 
oount  on  an  account  stated,  the  plaintiff  assigned  as  breaches,  that  the  defend- 
ant did  not  load  a  cargo  on  boara  at  St.  Miohael's  as  he  had  agreed ;  that  he  did 
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not  pay  200?.  for  four  months'  hire  of  the  ship ;  nor  200?.  fonnd  to  1^  dae  to 
the  plaintiff  on  the  account  stated  :  to  the  damage  of  the  plaintiff  of  800/. 

Plea  as  to  476Z.  14«.  Id.,  parcel  of  the  several  turns  of  money  in  the  decla- 
ration mentioned,  payment  of  that  amount  in  satisfaction  and  discharge  of  the 
damages  sustained  by  the  plaintiff  on  occasion  of  the  non-performance  of  the  said 
promises  as  to  the  sum  of  476/.  Us,  6c?.,  parcel  of  the  several  sums  of  money 
in  the  declaration  mentioned ;  and  that  the  plaintiff  accepted  that  sum  in  satis- 
faction and  discharge  of  such  damages. 

Demurrer;  for  that  it  did  not  appear  in  the  plea  in  respect  of  what  counts  or 
parts  of  the  declaration  the  same  was  pleaded ;  or  whether  the  money  was  paid 
in  satisfaction  and  discharge  of  all  the  causes  of  action  in  the  declaration,  or  of 
some  only,  and  if  of  some  only,  in  respect  of  which.    Joinder. 

In  the  last  term,  the  Court  offered  to  permit  the  defendant  to  amend,  whicfaj 
after  time  taken  to  consider,  he  refused  to  do  (a)  ;  and  now 

WhcUeley,  in  support  of  the  plea,  argued,  that  if  the  defendant  paid  r^A^Q 
the  money  generally  on  account,  without  applying  it  to  the  discharge  of  *- 
any  particular  item,  it  would  be  a  great  hardship  not  to  allow  him  to  plead  the 
payment  generally,  according  to  the  fact :  for  if  he  were  now,  in  pleading,  to 
appropriate  it  to  the  second  or  third  item  of  the  account,  the  plaintiff  might 
shew  at  the  trial,  that  no  appropriation  having  been  made  by  the  defendant,  the 
plaintiff  at  the  time  of  payment  had  appropriated  it  to  some  other  item,  or  had 
allowed  it,  in  course  of  law^  to  go  in  discharge  of  the  first.  The  plea  of  tender 
has  always  been  pleaded  in  this  general  form,  and  the  plea  of  payment  rests  on 
the  same  principle  as  the  plea  of  tender.  Marshall  v,  Whiteside,  8  Cr.  M.  & 
R.  189,  is  a  decision  in  favour  of  the  plea ;  and  thongh  Mee  t;.  Tomlinson,  5 
Nev.  &  M.  624,  is  the  other  way,  yet  that  case  was  determined  in  ignorance  of 
Jourdain  v,  Johnson,  2  Gr.  M.  k  R.  564,  where  it  appears  that  Patteson,  J. 
was  dissatisfied  with  the  judgment  in  Mee  v.  Tomlinson. 

Erley  in  support  of  the  demurrer,  relied  on  Mee  v.  Tomlinson,  and  distin- 
guished Marshall  v,  Whiteside  and  Jourdain  t;.  Johnson,  as  being  oases  of  pay- 
ment of  money  into  court  after  action,  not  of  payment  and  acceptance  in  accord 
and  satisfaction.  The  defendant  might  be  allowed  to  pay  in  money  on  account 
generally ;  but  if  he  alleged  that  the  plaintiff  had  accepted  a  payment  in  accord 
and  satisfaction  of  part  of  his  demand,  he  ought  to  shew  in  respect  of  what 
part. 

TiNDAL,  C.  J.  This  is  not  a  plea  of  payment  into  court,  which  would  not 
have  answered  the  defendant's  purpose,  but  a  plea  of  accord  and  satisfaction  : 
♦therefore,  I  don't  see  how  the  case  of  Marshall  v,  Whiteside  applies.  r*429 
Why  is  the  defendant  to  leave  it  doubtful,  whether  the  money  was  ac-  ** 
cepted  in  satisfaction  of  damages  arising  on  the  first  breach  in  the  declaration  or 
not  ?  The  plaintiff  has  a  right  to  know,  whether,  at  the  trial,  the  payment  is 
to  be  applied  to  that  breach.  As  the  defendant  refuses  to  amend  by  excluding 
the  application  of  the  payment  to  the  first  breach,  there  must  be 

Judgment  for  the  plaintiff. 


DOE  dem.  BATH  v.  CLARKE  and  Others.    Jan.  18. 

In  ejectment  by  one  who  claims  as  heir  of  B.,  the  son  of  an  elder  brother  of  B.,  is  a  com- 
petent witness  for  the  defendant. 

Ejectment  for  tithes. 

(a)  See  ante,  222,  where  it  was  erroneously  stated  that  the  defendant  had  consented 
to  amend. 
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The  IwBor  of  the  plaintiff  songht  to  make  out  his  title  as  heir  at  law  of  a  son 
of  Thomas  Bath. 

The  defendants  shewed  that  Thomas  Bath  had  an  elder  brother,  and  prodaced 
u  a  witness  a  son  of  that  elder  brother.  The  defendants  did  not  hold  the  pro- 
perty as  tenants  to  the  witness,  but  churned  to  hold  it  as  devisees. 

The  witness  was  objected  to  on  the  part  of  the  plaintiff,  as  incompetent,  on 
the  ground  that  he  had  an  immediate  interest  in  the  result  of  the  cause ;  but 
hu  testimony  was  reoeived,  and  a  verdict  was  found  for  the  defendants. 

Plati  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  witness 
ought  to  have  been  rejected. 

i^A-i       *The9iger  and  ChanneU  shewed  cause.    The  witness  was  properly  ad- 
^  mitted.    Li  Smith  v.  Prager,  7  T.  R.  62,  Loi^  Eenyon  adopted  the  rule 
kid  down  in  Bent  v.  Baker,  8  T.  R.  27,  '<  That  no  objection  can  be  made  to 
the  competency  of  a  witness  upon  the  ground  of  interest,  unless  he  be  directly 
interested  in  the  event  of  the  suit,  or  can  avail  himself  of  the  verdict  in  the 
otose,  80  as  to  give  it  in  evidence  on  any  future  occasion,  in  support  of  his  own 
interest.''     The  witness  here  was  not  directly  interested  in  the  event  of  the  suit, 
because  the  defendants  were  not  his  tenants;  and  a  verdict  for  the  defendants 
would  not  have  been  evidence  in  his  favour,  because  a  verdict  for  the  plaintiff 
would  not  have  been  evidence  against  him ;  and  Chief  Baron  Gilbert  lays  it 
down  as  a  rule,  and  nobody  can  t2ce  benefit  by  a  verdict  who  had  not  been  pre- 
judiced by  it,  had  it  gone  contrary,  Qilb.  Evid.  28.     Therefore  in  Niz  v.  Cut- 
ting, 4  Taunt.  18,  and  Ward  v.  Wilkinson,  4  B.  &  Aid.  410,  it  was  held  that 
in  trover  for  chattels,  a  third  person  may  be  called  to  have  property  in  himself: 
tnd  in  principle  there  is  no  difference  between  an  action  for  a  chattel  and  an 
aetion  for  tithes.     In  Doe  dem.  Lord  Teyuham  v.  Tyler,  6  Bingh.  390,  a  re- 
nuunder-man,  after  a  tenant  in  tail  was  held  incompetent  as  a  witness  for  the 
tenant  in  tail,  having  a  direct  interest  to  establish  the  title  of  his  predecessor; 
bat  in  Doe  dem.  Nightingale  v.  Maisey,  1  B.  &  Adol.  439,  the  mother  of  a  de- 
fendant in  ejectment,  who  chumed  to  retain  possession  of  premises  as  heir  at 
htw  to  his  father,  was  held  a  competent  witness  for  the  defendant ;  although  the 
effect  of  her  testimony  would  be  to  prove  a  seisin  in  law  in  her  husband,  which 
If  cold  give  her  a  claim  to  dower..    The  Bailiffs  of  Godmanchster  v.  Phillips,  6 
Nev.  &  Mann.  211,  shews  that  the  new  statute  for  indorsing  on  the  postea 
*43I1  *^^  i^Q^e  of  an  interested  witness  does  not  apply  to  a  case  like  the  pre- 
•'  sent. 
Flatty  contri.     The  particulars  of  the  evidence  given  in  this  action  might  be 
shown  if  the  verdict  were  admitted  in  evidence  upon  another  occasion ;  it  would 
then  appear  that  the  defendants  had,  by  calling  the  witness  in  question,  admitted 
s  title  paramount  to  their  own ;  that  admission  would  place  the  witness  in  a 
better  position  in  case  he  laid  claim  to  the  property,  and  facilitates  his  claims,  at 
least,  as  far  as  the  defendants  are  concerned.   He  had,  therefore,  a  direct  interest 
in  the  event  of  the  suit,  and  ought  not  to  have  been  admitted. 
^  TiNDAi.,  C.  J.    It  appears  to  me  that  this  witness  was  properly  admitted  to 
give  his  testimony.    The  lessor  of  the  plaintiff  sought  to  make  out  his  title  to 
the  property  claimed  in  this  action  as  heir-at-law  of  a  son  of  Thomas  Bath.     In 
order  to  defeat  such  chum  the  defendants  proposed  to  shew,  that  there  had  been 
an  elder  brother  of  Thomas  Bath ;  and  that  the  heir  of  such  elder  brother  was 
in  existence :  that,  if  it  were  so,  would  exclude  the  lessor  of  the  plaintiff,  whe- 
ther such  heir  had  titie  to  the  property  in  Question  or  not :  accordingly  they 
put  into  the  box  the  son  of  an  elder  brother  of  Thomas  Bath ;  and  the  question 
IS,  whether  such  person  was  a  competent  witness  for  the  defendants. 

Now  the  only  cases  which  under  such  circumstances,  a  witness  can  be  rejected 
as  incompetent,  are,  where  he  has  an  immediate  interest  in  the  event  of  the 
suit;  or  where  the  verdict  can  be  used  as  evidence  for  him.  First,  had  he  any 
interest  in  the  event  of  this  suit  f  If  the  defendants  held  under  him,  his  in- 
terest would  be  that  they  should  not  be  turned  out;  and  as  a  writ  of  possession 
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to  be  executed  b^  the  eheriff  would  be  the  immediate  result  of  the  suit  being 
4etennined  *a^nst  the  defendants,  he  would  have  an  immediate  interest  r^Aoo 
in  the  result  of  the  suit ;  but  in  older  to  sustain  the  objection,  the  party  I- 
who  raised  it  ought  to  have  shown  that  he  stood  in  that  relation  to  the  defend* 
ants ;  that  was  not  done,  and  therefore  on  this  head  the  objection  fiuk. 

Then,  could  the  verdict  in  this  cause  have  been  used  in  favour  of  the  witness  7 
The  effect  of  his  testimony  would  be  to  obtain  a  verdict  for  the  defendants;  and 
I  cannot  see  how  he  could  adduce  that  to  establish  a  claim  of  his  own,  whieh^ 
as  far  as  it  went,  established  the  right  of  the  defendants.  It  is  said,  indeed, 
that  the  circumstances  of  the  trial  may  be  given  in  evidence  to  explain  the  ver* 
diet,  and  even  the  language  of  the  witness ;  but  as  no  connection  is  shewn  be- 
tween the  witness  and  the  defendants,  it  does  not  appear  that  he  would  0iin 
any  advantage  by  such  a  course;  and  the  case  fiUls  within  the  principle  of  Nix 
V.  Cutting  and  Ward  v.  Wilkinson,  where  it  was  held  that  in  trover  for  chattels 
a  third  person  may  be  called  to  prove  property  in  himself.  I  do  not  see  that  it 
makes  any  difference  in  the  case,  that  the  subject-matter  of  those  actions  was  a 
chattel,  and  of  the  present,  tithes.  The  interest  which  is  objected  to  as  render* 
ingthe  witness  incompetent,  is  in  substance  the  same  in  both  cases. 

rARK,  J.  The  rule  laid  down  in  Bent  v.  Baker  is,  that  no  objection  <km  be 
made  to  the  competency  of  a  witness  upon  the  ground  of  interest^  unless  he  be 
directly  interested  in  the  event  of  the  suit,  or  can  avail  himself  of  the  verdiet 
in  the  cause,  so^as  to  give  it  in  evidence  on  anv  future  occasion,  in  support  of  his 
own  interest :  that  was  approved  of  by  Lord  Kenyon  in  Smith  v.  Prager,  and 
confirmed  in  Doe  d.  Nightingale  v.  Maisey. 

It  was  necesarv  for  tne  counsel  who  raised  the  objection,  to  shew  that  the 
witness  was  in  the  situation  he  ^"assumed  and  as  he  fidled  to  do  that,  r^ioo 
this  rule  must  be  discharged.  ^ 

Yauohan,  J.  I  am  of  the  same  opinion.  The  case  falls  within  the  rule 
laid  down  in  Smith  v.  Prager  and  Dodington  v.  Hudson,  1  Bingh.  257.    In  the 

E resent  case  the  witness  was  not  shewn  to  be  in  a  situation  in  which  he  could 
ave  any  interest  in  the  verdict;  and  the  case  falls  within  the  rule  laid  down  in 
Nix  V.  Cutting,  as  for  this  purpose  there  is  no  substantial  distinction  between 
an  action  for  a  chattel  and  an  action  for  tithes.  Bule  discharged. 


PONTET,  surviving  Executor  of  JOSEPH  GAILLAM),  v.  The  BASING- 
STOKE  Canal  Company.    Jan.  18. 

A  canal  company  were  empowered  by  act  of  parliament  to  raise  money  on  the  security 
of  the  canal  and  dnes,  the  creditors  to  have  no  priority  OTer  each  other.  By  the  form 
of  deed  given  in  the  act  of  parliament  anthorising  the  andertakingi  the  canal  and  dues 
were  assigned  to  the  lenders  as  a  secority  for  the  principal  money  lent,  the  interest  on 
which  was  "to  be  paid  half  yearly :" 

Held,  that  an  action  of  covenant  for  payment  of  interest,  did  not  lie  against  the  company 
on  such  deed. 

The  declaration  stated,  that  defendants  (the  company  of  proprietors  of  the 
Basingstoke  Canal  Navigation),  on  the  26th  of  September,  1798,  according  to 
the  statute  in  such  case  made  and  provided,  made  their  deed  poll,  sealed  with 
their  common  seal,  and  now  shewn  to  the  court  here,  ^the  date  whereof  was  the 
day  and  year  aforesaid,)  and  thereby  made  known  to  all  to  whom  those  presents 
should  come,  that  in  pursuance  and  by  virtue  of  an  act  of  parliament  made  and 
passed  in  the  33d  year  of  the  reign  of  George  3, — entitled  <<  an  act  for  effectu- 
ally carrying  into  execution  an  act  of  ^parliament  of  the  18th  year  of  the  nt^oA 
reign  of  his  present  majesty,  for  making  a  navigable  canal  from  the  town  '- 
of  Basingstoke  in  the  county  of  Southampton,  etc^-r-and  also  of  an  order  made 
at  a  general  assembly  or  meeting  of  the  said  company  of  proprietors,  held  on  the 
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15tb  of  Aprily  1798;  and  in  consideration  of  the  snm  of  1007.^  to  them  advanced 
and  paid  by  Joseph  GhulUirdy  the  receipt  whereof  was  thereby  acknowledged,  the 
said  company  of  proprietors  had  granted  and  assi^ed,  and  by  that  present  in- 
strament  or  writing  nnder  their  common  seal,  did  grant  and  assign  unto  the 
said  J.  Gaalkrd,  his  ezecntors^  administrators,  and  assigns,  all  the  said  naviga- 
iaoa  and  undertaking,  and  the  rates  or  duties  granted  and  made  payable  by  Sie 
asid  act  of  the  18th  year  of  the  reign  of  his  majesty,  and  all  their  property, 
estate,  right,  and  interest  therein ;  to  hold  the  same  onto  the  said  J.  Ghdllard, 
his  executors,  administrators,  and  assigns,  until  the  said  sum  of  100^.,  together  with 
ioteref  t  for  the  same  at  the  rate  of  5^.  per  centum  per  annum,  to  commence  from 
the  24th  of  June,  then  last  past,  and  to  be  paid  half  yearly,  that  is  to  say,  on 
the  25th  of  December  and  the  24th  of  June  in  every  year^  should  be  fully 
repaid  and  satisfied. 

After  a  second  and  third  count  upon  two  similar  deeds,  the  plaintiff  averred 
that  after  the  making  of  the  said  deeds,  the  defendants  did  not  keep  their  cove- 
nant in  the  same,  in  this,  to  wit,  that  the  interest  on  the  said  sum  was  not  paid 
aooordinff  to  the  said  deeds ;  and  that,  on  the  contrary  thereof,  afterwards  to 
wit,  on  ue  25th  of  December,  1834,  a  large  sum  of  money,  to  wit,  the  sum  of 
952.,  became  and  wais  due  and  in  arrear  for  interest  upon  each  of  the  said  sums, 
for  a  large  space  of  time,  to  wit,  the  space  of  19  years,  before  then  elapsed,  con- 
tnry  to  the  force  and  effect  of  the  said  several  deeds,  and  the  covenant  in  each 
contained :  to  the  damage  of  the  plaintiff,  as  such  surviving  executor  of  500/. 
*4351       *Among  other  pleas,  the  defendants  pleaded,  as  to  the  first  count  of 
-I   the  declaration,  that  thedeed  poll  therein  mentioned  was  made  and  exe- 
coted  by  them  the  defendants,  for  the  purpose  of  securing  to  the  said  J.  Gaillard, 
therein  named,  the  repayment  of  a  certain  sum  of  money,  to  wit,  100/.  borrowed 
by  them  of  him  for  the  purpose  specified  in  and  by  the  said  act  made  and  passed 
in  the  dS  G.  3,  and  interest  thereon ;  that  the  said  deed  poll  was  made  and  exe- 
cnted  by  the  defendants,  pursuant  to  the  provisions  in  that  act  contained ;  by 
reason  whereof  J.  Gkillanl  became  and  was,  and  the  plaintiff,  as  surviving  exe- 
cutor as  aforesaid,  still  is  entitled  to  all  the  privileges  and  benefits  of  a  claim  or 
lien  on  the  navigation  and  undertaking,  rates  and  daties,  mentioned  in  the  said 
act  of  the  18  O.  3.    That  the  defencmnts  had  in  like  manner  borrowed  from 
divers  other  persons,  divers  large  sums  of  money,  amounting  in  the  whole  to  a 
large  snm  of  money,  to  wit,  the  sum  of  54,270/.,  and  had  executed  mortgages 
or  assignments  for  securing  the  repayment  of  the  same  with  interest,  for  the 
purposes  of,  and  jmrsnant  to  the  said  act  of  33  G.  3.    And  the  defendants 
averred  that  the  said  last-mentioned  sum  of  money  still  remained  due  and  unpaid ; 
and  that  the  said  last-mentioned  persons,  their  executors,  administrators,  and 
assigns,  before  and  at  the  time  of  the  commencement  of  this  suit  were,  and  still  are 
entitled  to  a  lien  on  the  said  navigation  and  undertaking,  rates  and  duties,  to- 
gether with  the  plaintiff  as  executor,  as  aforesaid.    That  the  whole  assets  and 
property  of  the  defendants  were  insufficient  to  pay  and  satisfy  the  said  sum  of 
money,  and  interest  in  the  deed  poll  in  the  first  count  mentioned,  and  the  said 
other  sums  of  money  so  borrowed  by  the  defendants,  as  in  thb  plea  mentioned, 
and  interest  thereon ;  and  that  if  the  plaintiff  should  succeed  in  obtaining  a 
MS61  J^^S?®^^  ^  ^^^B  ^^^  against  the  defendants  *he  would  thereby  obtain  a 
J  priority  over  the  said  other  creditors  of  the  defendants,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  ;(a)  and  that,  the  defend- 
ants were  ready  to  verify,  &c. 

(«)  By  the  atatate  33  G.  3,  c.  xri.,  a.  1,  it  ia  enacted,  "That  it  shall  be  lawfal  for  the 
said  oompaaj  of  proprietors,  aod  thej  are  hereby  empowered  from  time  to  time,  by  vir- 
tue of  an  order  inade  at  any  general  assembly  or  meeting  of  the  said  company  of  pro-^ 
prieiors,  to  borrow  and  take  np,  at  legal  or  leas  interest,  any  sum  or  sums  of  money  upon 
the  credit  of  the  said  undertaking,  and  the  rates  and  dntiec  granted  and  made  payable 
by  the  said  act;  and  by  writing  under  their  common  seal  to  mortgage  and  assign  over 
the  said  undertaking,  and  the  said  rates  or  duties,  to  the  person  or  persons  who  shall 


204      PomxT  V.  Basingstoke  Cakal  Ck).    H.  T.  1837.    [431 

to  be  ezeonted  b^  tbe  sheriff  would  be  the  immediate  resdlt  of  the  Bmt  being 
detennined  ^against  the  defendants^  he  would  have  an  immediate  interest  r^ioo 
in  the  result  of  the  suit ;  but  in  order  to  sustain  the  objeetion,  the  party  I- 
who  raised  it  ought  to  have  shown  that  he  stood  in  that  relation  to  the  defend- 
ants ;  that  was  not  done,  and  therefore  on  this  head  the  objection  fidls. 

Then,  could  the  verdict  in  this  cause  have  been  used  in  favour  of  the  witness  7 
The  effect  of  his  testimony  would  be  to  obtain  a  verdict  for  the  defendants;  and 
I  cannot  see  how  he  could  adduce  that  to  establish  a  claim  of  his  own,  whioh| 
as  far  as  it  went,  established  the  right  of  the  defendants.  It  is  said,  indeed, 
that  the  circumstances  of  the  trial  may  be  given  in  evidence  to  explain  the  ver« 
diet,  and  even  the  language  of  the  witness ;  but  as  no  connection  is  shewn  be- 
tween the  witness  and  the  defendants,  it  does  not  appear  that  he  would  gain 
any  advantage  by  such  a  course;  and  the  case  fiedls  within  the  principle  of  Nix 
V.  Cutting  and  Ward  v,  Wilkinson,  where  it  was  held  that  in  trover  for  chattels 
a  third  person  may  be  called  to  prove  property  in  himself.  I  do  not  see  that  it 
makes  any  difference  in  the  case,  that  the  subject-matter  of  those  actions  was  a 
chattel,  and  of  the  present,  tithes.  The  interest  which  is  objected  to  as  render- 
ingthe  witness  incompetent,  is  in  substance  the  same  in  both  cases. 

Fark,  J.  The  rule  laid  down  in  Bent  v.  Baker  is,  that  no  objection  <km  be 
made  to  the  competency  of  a  witness  upon  the  ground  of  interest,  unless  he  be 
directly  interested  in  the  event  of  the  suit,  or  can  avail  himself  of  the  verdiet 
in  the  cause,  so^as  to  give  it  in  evidence  on  anv  future  occasion,  in  support  of  his 
own  interest :  that  was  approved  of  by  Lord  Kenyon  in  Smith  v.  Prager,  and 
confirmed  in  Doe  d.  Nightingale  v,  Maisey. 

It  was  necesarv  for  Uie  counsel  who  raised  the  objection,  to  shew  that  the 
witness  was  in  the  situation  he  ^"assumed  and  as  he  failed  to  do  that,  r^^gg 
this  rule  must  be  discharged.  ^ 

Yauohan,  J.  I  am  of  the  same  opinion.  The  case  falls  within  the  rale 
laid  down  in  Smith  v.  Prager  and  Dodington  v.  Hudson,  1  Bingh.  257.  In  the 
present  case  the  witness  was  not  shewn  to  be  in  a  situation  in  which  he  could 
have  any  interest  in  the  verdict;  and  the  case  falls  within  the  rule  laid  down  in 
Nix  V.  Cutting,  as  for  this  purpose  there  is  no  substantial  distinction  betweod 
an  action  for  a  chattel  and  an  action  for  tithes.  Bule  discharged. 


PONTET,  surviving  Executor  of  JOSEPH  GAILLARD,  v.  The  BASING- 
STOKE  Canal  Company.    Jan.  18. 

A  canal  company  were  empowered  by  act  of  parliament  to  raise  money  on  the  security 
of  the  canal  and  dneSi  the  creditors  to  have  no  priority  OTer  each  other.  By  the  form 
of  deed  given  in  the  act  of  parliament  authorising  the  undertaking,  the  canal  and  dues 
were  assigned  to  the  lenders  as  a  security  for  the  principal  money  lent,  the  interest  on 
which  was  "to  be  paid  half  yearly :" 

Held,  that  an  action  of  covenant  for  payment  of  interest,  did  not  lie  agunst  the  company 
on  such  deed. 

The  declaration  stated,  that  defendants  (the  company  of  proprietors  of  the 
Basingstoke  Canal  Navigation),  on  the  26th  of  September,  1798,  according  to 
the  statute  in  such  case  made  and  provided,  made  their  deed  poU,  sealed  with 
their  common  seal,  and  now  shewn  to  the  court  here,  ^the  date  whereof  was  the 
day  and  year  aforesaid,)  and  thereby  made  known  to  all  to  whom  those  presents 
should  come,  that  in  pursuance  and  by  virtue  of  an  act  of  parliament  made  and 
passed  in  the  33d  year  of  the  reign  of  Qeorge  3,— entitled  ^<  an  act  for  effectu- 
ally carrying  into  execution  an  act  of  ^parliament  of  the  18th  year  of  the  r^^oA 
reign  of  his  present  majesty,  for  making  a  navigable  canal  from  the  town  '- 
of  Basingstoke  in  the  county  of  Southampton,  etc.'^r— and  also  of  an  order  made 
at  a  general  assembly  or  meeting  of  the  said  company  of  proprietors,  held  on  tiie 
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ISth  of  Aprily  1T98,  and  in  consideration  of  the  snm  of  1007.,  to  them  advanced 
and  paid  by  Joseph  Ghiillard,  the  receipt  whereof  was  thereby  acknowledged,  the 
8idd  company  of  proprietors  had  granted  and  assi^ed,  and  by  that  present  in* 
stniment  or  writing  under  their  common  seal;  did  grant  and  assign  unto  the 
said  J.  Gaillaid,  his  ezecntors,  administrators,  and  assigns,  all  the  said  naviga- 
tion and  undertaking,  and  the  rates  or  duties  granted  and  made  payable  by  the 
nid  act  <rf  the  18th  year  of  the  reign  of  his  majesty,  and  all  their  property, 
estate,  right,  and  interest  therein ;  to  hold  the  same  unto  the  said  J.  Gaillard, 
his  executors,  administrators,  and  assigns,  until  the  said  sum  of  1007.,  together  with 
interart  for  the  same  at  the  rate  of  6L  per  centum  per  annum,  to  commence  from 
the  24th  of  June,  then  last  past,  and  to  be  paid  \ai/ yearly,  that  is  to  say,  on 
the  25th  of  December  and  the  24th  of  June  in  every  year,  should  be  fully 
repaid  and  satisfied. 

After  a  second  and  third  count  upon  two  similar  deeds,  the  plaintiff  averred 
that  after  the  making  of  the  said  deeds,  the  defendants  did  not  keep  their  cove- 
nant in  the  same,  in  this,  to  wit,  that  the  interest  on  the  said  sum  was  not  paid 
aecording  to  the  said  deeds ;  and  that,  on  the  contrary  thereof,  afterwards  to 
wit,  on  Sue  25th  of  December,  1884,  a  large  sum  of  money,  to  wit,  the  sum  of 
957.,  became  and  wad  due  and  in  arrear  for  interest  upon  each  of  the  said  sums, 
for  a  large  space  of  time,  to  wit,  the  space  of  19  years,  before  then  elapsed,  con- 
tmy  to  the  force  and  effect  of  the  said  several  deeds,  and  the  covenant  in  each 
contained :  to  the  damage  of  the  plaintiff,  as  such  surviving  executor  of  500/. 
*4S51  ^J^^ong  other  pleas,  the  defendants  pleaded,  as  to  the  first  count  of 
-I  the  declaration,  that  the  deed  poll  therein  mentioned  was  made  and  exe- 
cuted by  them  the  defendants,  for  the  purpose  of  securing  to  the  said  J.  Oaillard, 
therein  named,  the  repayment  of  a  certain  sum  of  money,  to  wit,  1007.  borrowed 
by  them  of  him  for  the  purpose  specified  in  and  by  the  said  act  made  and  passed 
in  the  33  G.  3,  and  interest  thereon ;  that  the  said  deed  poll  was  made  and  exe- 
cuted by  the  defendants,  pursuant  to  the  provisions  in  that  act  contained ;  by 
reason  whereof  J.  Gkullanl  became  and  was,  and  the  plaintiff,  as  surviving  exe- 
cutor as  aforesaid,  still  is  entitled  to  all  the  privileges  and  benefits  of  a  claim  or 
lien  on  the  navigation  and  undertaking,  rates  and  duties,  mentioned  in  the  said 
act  of  the  18  O.  8.  That  the  defendants  had  in  like  manner  borrowed  from 
divers  other  persons,  divers  large  sums  of  money,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  54,2707.,  and  had  executed  mortgages 
or  assignments  for  securing  the  repayment  of  the  same  with  interest,  for  the 
purposes  of,  and  pursuant  to  the  said  act  of  83  G-.  3.  And  the  defendants 
averred  that  the  said  last-mentioned  sum  of  money  still  remained  due  and  unpaid ; 
$3kd  that  the  said  last-mentioned  persons,  their  executors,  administrators,  and 
aaogns,  before  and  at  the  time  of  the  commencement  of  this  suit  were,  and  still  are 
entitled  to  a  lien  on  the  said  navigation  and  undertaking,  rates  and  duties,  to- 
gether with  the  plaintiff  as  executor,  as  aforesaid.  That  the  whole  assets  and 
property  of  the  defendants  were  insufficient  to  pay  and  satisfy  the  said  sum  of 
money,  and  interest  in  the  deed  poll  in  the  first  count  mentioned,  and  the  said 
other  sums  of  money  so  borrowed  by  the  defendants,  as  in  this  plea  mentioned, 
and  interest  thereon ;  and  that  if  the  plaintiff  should  succeed  in  obtaining  a 
^4361  J^^S?^^  ^^  ^^^^  ^^  against  the  defendants  *he  would  thereby  obtain  a 
J  priority  over  the  said  other  creditors  of  the  defendants,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  ;(a)  and  that,  the  defend- 
ants were  ready  to  yerify,  &c. 

(«)  By  the  statute  33  G.  3,  c.  xri.,  s.  1,  it  is  enacted,  "That  it  shall  be  lawfal  for  the 
said  company  cf  proprietors,  and  thej  are  hereby  empowered  from  time  to  time,  bj  yir- 
tue  of  an  order  made  at  any  general  aaaemblj  or  meeting  of  the  said  company  of  pro-^ 
prietors,  to  borrow  and  take  up,  at  legal  or  less  interest,  any  cum  or  snms  of  money  upon 
the  ctedit  of  the  said  undertaking,  and  the  rates  and  duties  granted  and  made  payable 
by  the  said  act;  and  by  writing  under  their  common  seal  to  mortgage  and  assign  over 
the  siUd  undertaking,  and  the  said  rates  or  duties,  to  the  person  or  persons  who  shall 
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under  a  Tidelioet,  the  aYerment  being  material ;  and  I  do  not  see  why  the  Bum 
tendered,  which  is  of  the  utmost  importance  in  deoiding  the  relative  rights  of 
the  parties,  can  be  rendered  immaterial,  becanse  it  is  alleged  under  a  viaelicei. 
In  Williams  v.  Price,  again,  it  was  held  that  where  a  defendant,  in  trespass^ 
pleaded  that  he  tendered  to  the  plaintiff  a  certain  sum,  being  sufficient  amends, 
the  plaintiff  should  reply  that  the  defendant  did  not  tender  the  sum  named,  or 
that  the  sum  was  insufficient,  and  not  that  he  did  not  tender  sufficient  amends. 

We  come  then  to  the  question  whether  the  entries  in  the  deceased  clerk's 
book  were  properly  received  in  evidence. 

I  am  unwilling  to  extend  the  effect  of  the  decisions  on  this  subject ;  f or  I 
am  sensible  how  important  it  is  to  proceed,  if  possible,  upon  evidence  given 
upon  oath,  and  subject  to  cross-examination.  Exceptions  to  that  practice 
ought  to  be  strictly  limited ;  but  the  ground  on  which  I  consider  this  entry 
admissible  in  evidence  is,  that  I  cannot  read  it  without  seeing  that  it  does 
charge  the  party  making  it  with  the  receipt  of  100^.  for  which  *he  was  p^ig 
to  account  to  his  employer.  There  is  a  former  entry  from  which  it  ap-  ■- 
pears  that  in  the  course  of  the  same  morning  the  clerk  had  received  100^.  from 
his  employer  for  the  purpose  of  making  a  tender;  and  no  objection  was  offered 
to  the  reception  of  this  entry,  because  it  plainly  charged  the  party  making  it,  hj 
admitting  the  receipt  of  the  money.  Then  comes  the  second  entry,  to  whim 
exception  is  taken :  "  Be  Colnaghi — attending  Mr.  Lahe^ ;  tendering  100^.  for 
each  of  the  plates,  and  the  etching  of  the  Queen  separately ;  when  he  declined 
to  let  mc  have  the  same,  and  said  he  had  no  objection  to  deliver  up  the  impres- 
sions upon  payment  of  the  expenses  of  mining  them." 

Now  if  an  action  had  been  brought  by  the  official  assignee  of  the  bankrupt, 
against  the  clerk,  for  money  had  and  received,  this  entry  would  have  been  ma- 
terial evidence  to  shew  that  he  had  received  100/.,  and  had  not  disposed  of  it 
according  to  his  instructions;  so  that  it  remained  in  his  hands  to  be  accounted 
for  to  the  assignee.  In  such  an  action  the  assignee  could  not  have  relied  on 
the  first  entry  alone ;  he  must  have  eone  further,  and  have  shewn  that  the  ob- 
ject for  which  the  money  was  placed  in  the  clerk's  hands  had  not  been  attained. 
Therefore  without  going  into  the  question  whether  this  entry  was  admissible  as 
having  been  made  in  the  usual  course  of  business,  I  think  it  ought  to  be  received 
as  the  entry  of  a  fact  within  the  knowledge  of  the  deceased,  which  rendered  him 
subject  to  a  pecuniary  demand. 

Pabk,  J.  The  case  in  sixth  Term  Reports  is  important  to  shew  that  tho 
amount  of  the  sum  tendered  is  a  material  &ct  for  the  opposite  party  to  traverse, 
and  it  is  not  rendered  less  material  because  it  is  alleged  under  a  videlicet. 

Then  comes  the  question  whether  the  entry  by  the  '''deceased  clerk  was  r^kAOQ 
admissible  in  evidence ;  and  though  I  agree  that  the  rules  of  evidence  *- 
ought  not  to  be  careliessly  relaxed,  yet  exception  has  always  been  made,  of  cases 
arising  out  of  the  act  of  God;  and  where  a  deceased  person  has  made  an  entiy 
charging  himself,  such  entry  b  admissible  in  evidence.  Without  entering  into 
the  question  whether  this  entry  was  made  in  the  usual  course  of  business,  it  is 
sufficient  to  say  here  that  the  clerk  did  charge  himself;  though  I  am  of  opinion 
that  this  was  an  entry  made  in  the  usual  course  of  business.  Chambers  v.  Ber- 
nasconi  is  not  relevant;  for  the  entry  by  the  bailiff  did  not  charge  himself,  and 
it  was  not  within  the  course  of  his  business  to  note  the  place  of  an  arrest :  it 
was  immaterial  where  the  arrest  took  place.  But  in  Poole  v.  Dicas,  where  the 
entry  as  to  the  presentment  of  a  bill  was  made  by  a  notary's  clerk,  the  court 
admitted  it  as  made  in  the  usual  course  of  business.  The  strong  case  is  Doe  v. 
Turford,  where  the  entrv  was  received  on  both  grounds.  And  this  exception  to 
the  general  rule  of  evidence  is  not  new;  for  it  was  fully  considered  in  Higham 
V.  Ridgway,  where  the  judgments  of  fjord  Ellenboroush  and  Mr.  Justice  Grose 
s^ew  how  anxious  the  court  was  to  keep  within  the  line  of  former  decisions. 
They  referred  to  Warren  v,  GrenviUe  in  Strange's  Reports;  and  the  rule  was 
well  laid  down  by  Mr.  Justice  Bay  ley:  <<The  principle  to  be  drawn  from  all 
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the  cues,  bennning  with  Wanren  v.  Grenvilley  2  Str.  1129,  down  to  Roe  v. 
BawlingSy  7  East,  279,  is,  that  if  a  person  have  peculiar  means  of  knowing  a 
hdy  and  make  a  declaration  of  that  fact,  which  is  against  his  interest,  it  is 
dearly  STidenee  after  his  death,  if  he  could  have  been  examined  to  it  in  his  life- 
time.". So  here,  the  clerk  who  made  the  entry  had  means  of  knowledge  that 
it  was  correct ;  and  might  have  been  examined  if  aliv|. 
,io|-i  ^Vauohan,  J.  I  am  of  the  same  opinion  on  both  points.  I  think 
^  the  issue  raised  by  the  replication  was  not  immaterial,  and  that  the  entry 
in  the  clerk's  books  was  admissible  in  evidence.  The  question  as  to  the  admis- 
sibility of  such  evidence  was  much  considered  in  Oleadow  v,  Atkin,  8  Tyrwh. 
302,  and  Mr.  Baron  Bayley  laid  down  the  rule, ''  that  the  declarations  of  a  per- 
son who,  having  peculiar  means  of  knowing  a  particular  fact,  makes  them  against 
his  own  interest,  are,  after  his  death,  admissible  in  evidence.'' 

The  present  entry  fulfils  all  the  required  conditions.  The  clerk  had  full 
knowledge  of  the  transaction;  it  was  within  the  line  of  his  business;  he  had 
no  motive  to  misrepresent;  and  the  entry  was  against  his  interest. 

With  respect  to  the  issue  raised  by  the  replication,  the  amount  tendered  was 
a  material  ingredient  in  the  suffidenoy  of  the  tender ;  and  .if  it  were  material, 
its  being  allied  under  a  videlicet  coidd  not  render  it  immaterial. 

Rule  discharged. 


DOE  dem.  PETER  v.  WATKINS.    Jan.  17. 

An  attorney,  who,  being  resorted  to  by  a  borrower  to  raise  money  for  him,  pemses  on 
the  part  of  the  proposed  lender,  the  abstracts  of  the  borrower,  is  not  allowed  to  give 
eridence  concerning  them  against  the  borrower. 

In  tliis  ejectment  a  verdict  was  found  for  the  defendant  at  the  trial  before 
Lord  Denman,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
for  himself  on  a  point  reserved  at  the  trial. 

In  case,  however,  such  a  motion  should  be  made,  the  defendant  was  to  be 
♦4221  **  liberty  to  move  to  enter  a  *nonsuit,  on  the  ground  that  the  evidence 
•I  of  a  Mr.  Church,  on  which  alone  the  plaintiff  s  case  rested,  had  been 
improperlv  received  at  the  trial. 

Eoaru  having  obtained  a  rule  nisi  to  enter  the  verdict  for  the  plaintiff;  on  the 
point  reserved  at  the  trial, 

ChiUon  now  on  the  part  of  the  defendant  claimed  to  enter  a  nonsuit,  on  the 
ground  that  Church's  testimony  ought  not  to  have  been  received^  and  that  with- 
out it  the  plaintiff  had  no  case. 

It  appeared  that  Church  was  an  attorney  at  Carmarthen,  and  in  the  habit  of 
investing  money  entrusted  to  him  for  that  purpose  by  his  clients. 

Being  called  as  a  witness  for  the  plaintiff,  ne  stated  that  a  Mrs.  Williams 
came  to  him  on  behalf  of  her  husband,  and  employed  him  to  raise  a  sum  of 
monev  for  her  husband  on  the  security  of  some  landed  property  belonging  to 
herself. 

Chnrch  required  to  see  the  abstract  of  the  title  to  this  property,  when 
Mrs.  Williams  referred  him  to  Jones,  an  attorney,  who  afterwards,  on 
Church's  application,  handed  over  to  Church  the  abstract  and  title  deeds  of  the 
property  in  question :  the  title  deeds  were  afterwards  returned  to  JoneS;  and  no 
money  was  advanced. 

On  the  refusal  of  the  defendant  to  produce  these  title  deeds  at  the  trial, 
Church  was  allowed  to  identity  the  abstract,  which  he  had  delivered  back  to 
Mrs.  Williams. 

ChiUon  contended  that  the  abstract  was  a  confidential  communication  to  an 

attorney  on  the  part  of  a  client,  who  had  applied  to  him  to  raise  money,  and 

*A3S\   ^^^  Church's  testimony  ought  not  to  have  been  received  in  evidence. 

J  He  relied  on  Taylor  v,  Blacklow,  8  New  Cases,  236,  whew  *defendant, 
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in  dominico  sno,  nt  de  feodo  et  jure,  tempore  pacisi  tempore  Domini  Regis  nnnc, 
capiendo  inde  ezplecia  ad  Talenoiam,  &c.  Cites  Bast.  Ent.  246.  a.  b.  Edit. 
1670.     First  compiled  1564,  twenty  years  after  the  statute. 

Rast.  241.  d.  Undo  die.  qd.  ipsemet  fait  seisitns  de  tefitis  pdictis  cnm  ptinen. 
in  dominico  suo,  at  de  feodo  et  jure,  temp.  Domini  Regis  nunc,  capiendo  inde 
ezplecia  ad  valenc.  &c. 

Oo.  Ent.  182.  a.  Undo  dicnnt  qd.  ipsimet  faer.  seisiti  de  tefitis  pdictis  cam 
ptinentiis  in  dominico  suo,  at  de  feodo  et  jure,  tempore  pacis,  tempore  Domini 
I^hilippi  et  Dominss  Mariee,  naper  regis  et  reginse  Angl.,  capiendo  inde  ezplecia 
ad  valenc.  &o. 

Rast.  Ent.  245.  d.  Unde  die.  qd.  ipsimet  foernnt  seisiti  de  ten.  prmd.  cum 
ptin.  in  dominico  sao,  ut  de  feodo  et  jare,  tempore  pacis,  tempore  Domini  Regis 
nano,  capiend.  inde  ezplecia  ad  valenc.  Ac. 

Rast.  Ent.  246.  d.  Et  ande  die.  qd.  ipsimet  faer.  seisiti  de  maneriis,  &c.  in 
dominico  suo  at  de  feodo  et  jare,  tempore  pacis;  tempore  Domini  Regis  nnnc, 
capiend.  inde  ezplec.  ad  valenc.  &o. 

*The  statnte  32  H.  8,  c.  2,  does  not  direct  that  the  manner  of  pleading  nAia 
shall  be  altered,  which  Bracton  gives  as  follows : —  '- 

Bracton,  872  b.  878.  Hoc  ostendit  vobis  A  quod  B  injuste  ei  deforciat  tan- 
tum  terriB  cum  pertinentiis  in  tali  villi,  et  ideo  injuste,  quia  quidam  antecessor, 
Buus  nomine  C  fuit  inde  vestitus  est  seysitus  in  dominico  suo  ut  de  feodo  et  in 
jure,  tempore  H.  regis,  avi  Domini  Regis,  vel  tempore  Regis  Ricardi,  avunculi 
Domini  Regis  qui  nunc  est,  capiendo  inde  ezpletia  ad  valentiam  quinque  solid- 
orum.     Et  de  pdicto  C  descendit  jus  term  illius  vel  descendere  debuit  cnidam 

D,  at  filio  et  heredi ;  et  de  pdicto  D  cuidam  E,  at  filio  et  heredi ;  et  de  pdicto 

E,  isti  A  qui  nunc  petit,  ut  filio  et  heredi.  Et  quod  tale  sit  jus  suum  offert 
disrationare  per  corpus  talis  liberi  hominis  sui  vel  alio  mode  sicut  curia  oonsi- 
deraverit.  Et  ideo,  si  non  fiat  mentio  de  ezpletiis,  cadit  actio  petentis.  Item 
adjicitur  in  narratione,  tempore  talis  Regis;  Oertum  enim  oportet  ezprimeie 
tempus  et  oertum  Regem  de  cujus  tempore  loqaatur. 

Tne  statute  only  requires  that  there  shall  be  a  seisin  within  sizty  years,  not 
that  it  shall  be  allegedf  in  the  count.  By  the  sizth  section  it  is  put  rather  upon 
the  proof  than  the  allegation ;  for  that  lection  enacts,  ''  that  it  any  person  or 
persons  at  any  time  hereafter  do  sue  any  of  the  said  actions  or  writs  for  any  manors, 
&c.,  or  make  any  avowry  of  or  for  any  rent,  &c.,  and  cannot  prove  that  he  or  they, 
or  his  or  their,  ancestors  or  predecessors  were  in  actual  possession  or  seisin  of 
and  in  the  same  manors,  &c.,  at  any  time  or  times  within  the  years  before 
limited  and  appointed  within  this  present  act,  and  in  manner  and  form  as  is 
aforesaid,  if  the  same  be  traversed  or  denied  by  the  party  plaintiff,  demandant, 
or  avowant,  or  by  the  party  tenant,  or  defendant,  that  then  and  after  such  trial 
therein  had,  all  and  every  such  person  and  persons,  and  their  heirs,  shall  from 
henoeforth  be  utterly  *barred  for  ever  of  all  and  every  the  said  writs,  r^^r 
actions,  &c..  hereafter  to  be  sued,  had,  or  made,  of  and  for  the  same  *■ 
manors,  &c.,  or  any  part  of  the  same,  for  the  which  the  same  actions,  writ,  &c., 
hereafter  shall  be  at  any  time  had,  sued,  or  made."  And  in  the  Tear  Book 
10  Edw.  8,  fol.  20,  pi.  22,  it  is  laid  down,  <<Et  nota  en  breve  de  droit  home 
ue  prendra  issue  nient  seisi  puis  la  limitation,  &c.,  mes  inquer.  per  assise  de  la 
seisin,  &o.  oa  de  tiel  rov,  et  demi  mark  pur  le  temps."  When  the  general  mise 
is  joined  with  tender  of  the  demi-mark,  that  amounts  to  a  denial  of  the  seisiii 
within  the  time  of  limitation. 

But  if  an  allegation  of  seisin  within  sizty  years  be  necessary  in  ordinary  caaee, 
it  is  not  necessary  under  circumstances  like  the  present  The  coant  discloses 
a  seisin  in  the  reign  of  George  II.,  then  a  marriage,  an  estate  tail,  and  an  estate 
for  life  oreated  by  marriage  settlement  which  did  not  ezpire  till  1777.  If  this 
is  a  case  in  which  a  writ  of  right  lies,  it  is  not  a  case  in  which  the  demandant 
ought  to  be  compelled  to  allege  a  seisin  within  sizty  years ;  becanse  an  estate 
for  life  haa  intervened  over  wkieh  the  demandant  had  no  control,  and  if  it  had 
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CQueeded  eixiy  yearsi  he  would  by  tsaok  a  ooone  of  pleading  be  depriyed  of  all 
zemedj. 

And  it  is  clear  that  a  writ  of  riffht  lies  nnder  such  ciroumstancesi  for  Lord 
Coke  says,  Go.  Lit.  281  a. — '<  Lands  are  letten  to  A.  for  life, — remainder  to  B. 
for  life, — ^remainder  to  the  right  heir  of  A. :  A.  dieth ;  B.  entereth  and  dieth; 
a  stranger  intrudeth ;  the  heir  of  A.  shall  have  a  writ  of  right  of  the  seisin 
which  A.  had  as  tenant  for  life.'' 

The  object  of  the  statute  was,  that  a  party  should  haye  sixty  years,  within 
which  to  bring  forward  his  claim ;  and  it  would  be  a  hardship  if  the  demandant 
should  be  deprived  of  his  writ  droitural  by  the  accident  of  the  length  of  an  in- 
*44S1  ^^^^^^°S  ^^^^'  Therefore  Lord  Coke  ^says,  2  List.  95,  ''  albeit  homage, 
^  fealty,  and  escuage,  and  other  accidental  circumstances  are  within  the 
letter  of  the  law,  yet  they  and  all  other  accidental  services,  as  heriot  service,  or 
to  cover  the  lord's  hall,  and  the  like,  for  that  they  may  not  happen  within  the 
times  limited  by  that  act,  are  by  construction  out  of  the  meaning  of  this  statute 
of  32  H.  8 :  and  in  Bevil's  case,  4  Bep.  11.  a.,  it  was  resolved  that  the  said 
act  does  not  extend  to  such  rent  or  service  which,  by  the  common  possibility 
may  not  happen  or  become  due  within  sixty  ;fears:  as  if  a  seisin  consists  of 
homage  and  fealty  only ;  for  the  tenant  may  live  above  sixty  years  after  they 
are  due  :  so  if  the  service  be  to  cover  the  lord's  hall,  or  to  go  with  him  when 
there  shall  be  war  between  the  king  and  any  of  his  enemies,  such  casual  services 
which  by  common  possibility  may  not  happen  within  sixty  years,  are  not  within 
this  act.  The  same  law  of  formedon  in  descender,  for  the  tenant  in  tail  may 
live  sixty  years  after  discontinuance,  and  although  in  facto  he  dies  within  the 
time  so  that  the  issue  may  bring  his  formedon,  and  although  the  issue  does  not 
prosecute  any  writ  within  the  time,  yet  the  issue  may  brins  it  at  any  time,  &c. 
Also  in  writs  of  escheat  and  cessavit  they  demand  the  land  and  cannot  allege 
any  seisin  in  the  same  land,  &c.,  as  the  statute  speaks.  And  therefore  these 
writs  are  not  within  the  statute,  for  the  act  extends  only  to  such  writs  where 
the  demandant  or  his  ancestors  may  have  seisin  of  the  land  in  demand  within 
the  time  of  the  limitation  prescribed  by  the  act.  And  the  statute  doth  not 
compel  them  to  any  impossibility."  So  Co.  Lit.  115  a. : — "  But  it  is  to  be 
observed  that  this  act  of  32  H.  8,  extendeth  not  to  a  formedon  in  the  descender, 
nor  to  the  services  of  escuage,  homage,  or  fealty ;  for  a  man  may  Uve  above  the 
*4491  ^^^^  limited  by  the  act.  Neither  doth  it  extend  to  any  *other  service 
•I  which  by  common  nossibilitv  may  not  happen  or  become  due  within  sixty 
years — as  to  cover  the  hall  of  the  lord,  or  to  attend  on  his  lord  when  he  goeth 
to  war  or  the  like.  Nor  where  the  seisin  is  not  traversable  or  issuable.  Neither 
doth  it  extend  to  a  rent  created  b^  deed ;  nor  to  a  rent  reserved  upon  any  par- 
ticular estate,  &c. ;  nor  to  any  writ  of  right  of  advowson,  quare  impedit,  or  as- 
sise of  darrein  presentment ;  for  there  was  a  parson  of  one  of  my  churches  that 
had  been  incumbent  there  above  fifty  years,  and  died  but  lately." 

Notwithstanding  the  ^neral  terms  of  the  statute,  therefore,  there  are  various 
exoepUons  pointed  out  dj  Lord  Coke  in  which  injustice  would  be  done  bv  re- 
quiring a  seisin  within  sixty  years,  and  in  which  it  b  not  requisite  to  allege 
such  seisin :  as  in  Moore  31,  "  En  un  replevin  le  deft,  avow  pur  un  rent  char^ 
mnt  k  luy.  £t  exception  fuit  prise  al  avowry  pur  ceo  que  il  ne  alle^  seisin 
des  ceo  deins  Ix  ans  solonque  le  stat.  32  H.  8,  c.  2.  Mes  I'avowry  fuit  tonus 
asses  bone,  car  comenq.  le  stat.  limit  de  quel  temps  le  seisin  sera  allege  deins  le 
temps  do  limitation  unc.  ceo  est  destre  entend  l^>u  ceo  devoit  aver  etre  allege 
avant  al  common  ley."  So,  Brook  on  the  Statute  of  Limitations,  18.  '<  And 
note,  that  in  aU  writs  of  right,  aiel,  cosenage,  writ  of  obiit,  and  in  all  other 
writs  in  which  men  shall  aDege  esplees,  or  make  mention  of  any  seisin  when 
they  declare,  then  they  shall  make  a  special  allegation  of  the  esplees  within 
socL  a  time  within  the  limitation  of  the  statute,  uiBt  is  to  say,  tempore  regis 
nunc,  and  the  like.  But  where  he  allegeth  seisin  anno  octavo,  and  in  truth  tne 
seisin  was  anno  9,  this  is  not  traversable;  but  where  the  seisin  was  before, 
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wbich  18  out  of  the  limitation,  that  is  material  and  issuable.    And  note,  that  if 
the  seisin  maj  be  proved  within  the  years  before  the  limitation,  that  sufficeth. 


^because  the  statute  saith,  that  if  the  seisin  shall  be  traversed  and  the 
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demandant  cannot  prove  the  seisin  within  the  years  before  limited,  that 
he  upon  such  trial  shall  be  barred,  and  his  heirs,"  &c. 

This  case  falls  within  the  principle  of  the  exception.  Boscoe  (p.  11,  Real 
Actions)  observes  on  the  case  of  Widdowson  v.  Lord  Harrington,  1  Jac.  & 
Walk.  532,  ^'In  a  very  late  case  it  was  held,  that  in  a  writ  of  intrusion  the 
fifty  years  allowed  bv  this  statute  must  be  accounted  from  the  seisin  of  the 
person  who  created  the  particular  estate  for  life,  and  not  from  the  death  of  the 
tenant  for  life,  or  the  commencement  of  the  adverse  possession.  But  see  what 
is  said  by  Gibbs,  C.  J.  in  Romily  v.  Jones,  1  Marsh.  599,  592,  6  Taunt.  263, 
and  quaere,  for  it  might  be  impossible  for  the  demandant  or  his  ancestor  to  ^et 
seisin  of  the  land  if  the  tenant  lived  more  than  fifty  years.  And  see  Bevil's 
Case,  4  Rep.  11,  a,  where  it  is  said  on  the  fourth  section  of  the  same  act,  that 
if  the  lord  release  the  services  to  the  tenant  as  long  as  I.  S.  has  heirs  of  his 
body,  and  sixty  years  pass,  and  I.  S.  afterwards  dies  without  heirs  of  his  body, 
the  lord  may  yet  distrain,  for  it  was  impossible  that  he  should  attain  to  any 
seisin  within  that  time.     Et  impotentia  excusat  leeem.'^ 

As  to  the  objection  that  Jane  Dumsday  is  not  alleged  to  have  been  married, 
that  allegatioh  is  involved  in  the  statement  that  John  Bumsday  was  her  son 
and  heir,  which  without  marriage  could  not  be.  The  precedent  is  so  in  the 
passage  above  cited  from  Bracton,  272,  3,  and  104.  "  Et  unde  idem  Johnnes 
Delves  et  Isabella  dicunt  quod  quidam  W.  fuit  seisitus  in  dominico  suo  tempore 
Hen.  quondam  Regis  caniendo  inde  explec.  Et  de  ipso  W.  quia  obiit  sine 
herede  descendit  jus  cuiaam  Philippe  ut  fratri  et  heredi.  Et  *de  ipso  r^^gi 
Philippo  descendit  jus  cuidam  David  de  Malpas.  Et  de  ipso  David  de-  ^ 
scendit  jus  cuidam  Phil,  ut  filio  et  heredi.  Et  de  ipso  Phil,  descendit  jus  et«. 
isti  IsabelldB  quse  nunc  petit,  et  cuidam  Ellanee  sorori  ejusdem  Isabellse  ut  filia- 
bus  et  hercKiibuB,  &c.  Et  de  ipsa  EUena  descendit  jus  proprietatb  suae  praefato 
W.  ut  fil.  et  hered."  &c. 

BayUy  in  reply,  being  desired  to  confine  himself  to  the  objection  as  to  seisin 
within  sixty  years,  observed,  that  the  precedents  referred  to  were  all  compati- 
ble with  the  necessity  of  an  allegation  to  that  effect,  for  they  referred  to  a  king's 
reign  of  which  the  Court  would  take  judicial  notice;  so  here,  the  reign  referred  to 
being  that  of  Gkorge  11.  the  court  were  apprised  that  more  than  sixty  years 
had  elapsed. 

With  respect  to  the  supposed  exception  in  cases  of  hardship,  the  words  of 
the  statute  were  express,  and  there  was  no  reported  case  in  which,  under  any 
circumstances,  the  demandant  had  not  counted  on  a  seisin  within  sixty  years. 

TiNBAL,  C.  J.  I  am  of  opinion  that  the  count  in  this  writ  of  right  is  bad, 
because  it  does  not  appear  upon  the  face  of  the  count  that  there  was  a  seisin  in 
the  ancestor  of  the  demandant  within  sixty  years. 

I  do  not  say  that  there  must  be  in  all  cases  an  express  allegation  to  that 
effect.  But  it  is  impossible  to  read  the  statute  of  82  H.  8,  without  seeing  that 
it  ought  to  appear  affirmatively,  either  by  express  aUegation  or  necessary  infer- 
ence, that  the  demandant  sues  on  the  seisin  of  an  ancestor  within  sixty  years. 
The  words  of  the  act  are,  ^'  that  no  manner  of  person  or  persons  shall  from 
henceforth  sue,  have,  or  maintain  any  writ  of  right,  or  make  any  prescription, 
title,  or  claim  of,  to,  or  for  any  manors,  lands,  &c.,  or  other  hereditaments, 
*of  the  possession  of  his  or  their  ancestor  or  predecessor,  and  declare  r^^^o 
and  allese  any  further  seisin  or  possession  of  his  ancestor  or  prede-  '- 
cesser,  which  hath  been,  or  now  is,  or  shall  be  seised  of  the  said  manors,  lands, 
&c.,  or  other  hereditaments,  within  threescore  years  next  before  the  teste  of  the 
same  writ,  or  next  before  the  said  prescription,  title,  or  claim,  so  hereafter  to  be 
sued^  commenced,  brought,  made,  or  had."    According  to  that  enactment. 
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there  ought  io  be  on  the  writ  itself  some  averment^  or  some  state  of  &cts^  to 
shew  that  the  demandant  is  proceeding  within  the  sixty  years. 

There  is  a  great  difference  between  the  statute  of  Henry,  and  the  statute  of 
limitations,  the  2l8t  Jac.  1..  The  statute  of  Henry  enacts  that  no. person  shall 
sue  any  writ  of  right,  but  only  of  the  seisin  or  possession  of  his  predecessor 
vithin  threescore  years  next  before  the  test  of  the  same  writ;  while  the  statute 
of  James  provides  that  the  lapse  of  time,  if  pleaded,  by  the  defendant,  shall  be 
a  bar  to  the  plaintiff's  claim :  consequently  under  the  statute  of  Henry,  the 
tenant  never  pleads  the  lapse  of  sixty  years  as  a  bar,  but  on  tendering  the  demi- 
mark  pats  the  demandant  on  shewing  that  he  has  sued  out  his  writ  within  tha 
period  prescribed,  and  his  failure  to  prove  that  is  of  itself  a  bar  to  his  recovery. 
Undoubtedly  the  statute  does  not  require  an  express  allegation  on  the  record  to 
that  effect :  but  unless  it  appears  by  such  allegation,  or  by  the  facts  set  forth,  the 
writ  fidls  to  the  ground.  And  that  gives  the  answer  to  the  supposed  effect  of  the 
precedents  which  have  been  referred  to;  because  although  in  some  of  them  there 
is  no  allegation  that  the  seisin  was  within  sixty  years,  yet  the  time  set  forth 
would  shew  that  sixty  years  could  not  have  elapsed :  as  tempore  resis  nunc; — 
*4531  ^^^™P^^  T^^  nuper.  The  Court  then  sitting  would  know  *tnat  a  seisin 
-^  in  the  time  of  the  then  king,  or  of  his  immediate  predeoesaor,  would  be 
a  seisin  within  sixty  years,  as  the  court  would  know  it  now,  if  a  seisin  were 
alleged  in  the  present  or  the  last  reign.  But  Uie  Court  cannot  go  bevond  what 
the  fiMsta  stated  on  the .  record  will  warrant;  and  if  it  be  a  duty  on  the  part  of 
the  demandant  to  make  it  appear  that  he  is  proceeding  within  the  sixtv  years, 
it  will  not  be  sufficient  for  lum  to  leave  the  matter  in  doubt,  and  to  call  on  the 
Court  to  presume  that  his  suit  ha&been  commenced  in  time,  and  kept  alive  by 
continuances. 

On  this,  the  first  ground  of  demurrer,  therefore,  we  think  the  demandant  has 
not  brought  himself  within  the  statute  of  Hen.  8th.  But  it  does  not  rest  there, 
for  he  expressly  shews  that  the  taking  of  esplees,  on  which  he  relies,  was  as  far 
hack  as  the  rei^  of  George  the  Second,  and  consequently  at  a  much  greater 
distance  than  sixty  years. 

A  further  ground  of  objection  is,  that  this  writ  is  not  the  appropriate  remedy 
on  the  state  of  &cts  disclosed  by  this  record.  The  estate  interposed  betW0en 
the  first  taker's  life  estate  and  the  remainder  in  foe  is  not  an  estate  for  life,  but 
an  estate  tail ;  and  the  express  remedy  for  the  demandant  is  not  by  the  ordinary 
writ  of  right,  but  per  forman  doni :  according  to  the  authorities  in  Fitzherbert's 
Natora  Brevium,  and  Booth,  c.  15,  the  demandant  in  a  case  circumstanced  as 
the  present  should  have  proceeded  by  writ  of  formedom  in  reverter. 

Ab  to  the  alleged  hardship  of  the  demandant's  beinff,  under  the  circumstan* 
ees  of  the  case,  deprived  of  his  writ  droitural,  his  writ  droitural  is  the  formedon 
in  reverter;  but  the  time  for  suing  out  that  writ  is,  by  the  21  Jac.  1,  confined 
to  the  twenty  yean  next  after  the  risht  shall  have  accrued.  When  the  estate 
tail  determined,  the  demandant  miffht,  during  that  period,  have  brought  his 
^4541  ®J^^™®^^  ^^  ^^^  formedon ;  out  he  *cannot  also  resort  to  the  remedy  of 
-'  one  who  b  entitled  te  the  fee  after  the  expiration  of  the  estate  for  life. 
Yauohan,  J.  It  is  laid  down  by  Mr.  Rosooe,  in  his  Treatise  on  Heal  Ac- 
tions, that  the  count  must  allege  a  seisin  within  sixty  years,  and  the  words  of 
the  statute  are,  <^  that  no  manner  of  person  or  persons  shall  from  henceforth,  sue 
have,  or  maintain  any  writ  of  right,  but  only  of  the  seisin  or  possession  of  his 
ancestor  or  predecessor  which  hath  been,  or  now  is,  or  shall  be  seised  of  the 
said  manors,  Ac.,  within  threescore  years  next  before  the  teste  of  the  same 
writ." 

In  modem  times  the  precedents  have  always  alleeed  the  seisin  within  sixty 
years.  ^dgment  for  the  tenant. 

Park,  J.,  having  been  absent  during  the  argument,  pronounced  no  opinion. 
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WORTHINGTON,  and  MARY,  his  Wife,  v.  WIGLET.    Jan.  20. 

To  debt  on  a  bond  conditioned  for  payment  of  monej,  pleas,  that  after  the  day  of  pay- 
ment, and  before  action,  the  obligee  received  certain  bills  of  exchange  not  yet  dae,  on 
account  of  part  of  the  sum  due  on  the  bond,  and  certain  moneys  in  satisfaction  of  the 
residue.  Held  ill. 

To  debt  on  bond  for  1100^.  given  by  the  defendant  to  pliuntiff 'a  wife,  dum 
sola,  and  conditioned  for  the  payment  of  552^.  19s.  and  interest,  on  the  Slst  of 
January,  1882, 

The  defendant  pleaded  first,  as  to  276^.  13s.,  pArcel  of  the  552/.  19s.  and  in- 
terest, that  after  the  Slst  of  January,  1832,  whilst  the  plaintiff  Mary  was  nn- 
married,  and  before  the  commencement  of  this  suit,  to  wit,  *on  the  18th  r^c^ee 
of  March,  1833,  she  drew  several  bills  of  exchange  on  the  defendant  ^ 
(setting  forth  the  particulars)  for  and  on  account  of  the  said  sum  of  276/.  13s., 
pavable  on  days  not  yet  arrived ;  that  the  defendant  accepted  such  bills,  and 
delivered  them  to  the  plaintiff  Mary,  who  took  and  received  the  same  for  and 
on  account  of  the  said  sum  of  276/.  13s.,  and  the  causes  of  action  in  respect 
thereof. 

Secondly,  as  to  the  residue  of  the  said  sum  of  552/.  19s.  and  interest,  that 
after  the  Slst  of  January,  1832,  while  the  plaintiff  Mary  was  sole  and  unmar- 
ried, and  before  the  commencement  of  this  suit,  to  wit,  on  the  1st  of  January, 
1835,  the  defendant  paid  to  the  said  Mary,  who  then  accepted  and  received  from 
the  defendant,  divers  moneys,  to  the  amount  of  the  residue  of  the  said  sum  of 
552/.  19s.  and  interest,  in  full  satisfaction  and  discharge  of  the  same. 

Demurrer  and  joinder. 

Swann,  in  support  of  the  demurrer.  Unless  both  the  pleas  can  be  sustained, 
there  is  no  answer  to  the  action.  But  both  are  ill,  for  in  Davis  v,  Gyde,  2 
Adol.  k  Ell.  624,  where  to  an  avowry  for  rent,  the  plaintiff  pleaded  in  bar  as 
to  10/.,  part  of  the  rent,  that  he  made  his  promissory  note  for  the  amount,  paya- 
ble to  the  defendant,  at  two  months,  which  had  not  expired  at  the  time  when, 
&c.,  and  delivered  the  same  to  the  defendant,  who  received  the  note  for  and  on 
account  of  the  said  sum,  and  at  the  time  when,  &c.,  held  the  note  for  that  sum ; 
it  was  held,  that  that  plea  was  no  answer  as  to  the  10/.,  because  rent  is  a  debt 
of  higher  degree.  A  fortiori  here,  the  mere  accepting  the  bills  can  be  no  bar 
to  an  action  on  the  bond.  According  to  Com.  Dig.  PlcMider,  2  W.  46,  a  defend- 
ant cannot  plead  to  debt  upon  bond  another  *bond  given  in  satisfaction  ;  r*A^a 
nor  an  agreement,  by  parol,  to  ffive  a  longer  day  of  pajrment.  So  in  doe  1- 
dem.  Gregson  v,  Harrison,  2  T.  R.  425,  it  was  held  that  a  parol  license  was  no 
discharge  of  a  condition  not  to  underlet  without  leave  in  writing. 

As  to  the  second  plea,  although  a  plea  of  solvit  post  diem  is  allowed  as  to 
the  whole  sum  due,  it  cannot  be  pleaded  to  a  part. 

MilleTy  in  support  of  the  pleas,  contended  that  the  two  pleas  taken  together 
amounted  to  a  plea  of  payment,  and  shewed  that,  in  effect,  the  condition  of  the 
bond  had  been  satisfied.  It  was  to  be  presumed  the  bills  would  be  paid  at 
maturity;  and  if  they  had  been  actually  paid,  no  doubt  could  have  arisen. 
But  if  the  plaintiff  chose  to  receive  them  as  payment,  the  condition  of  the 
bond  was  satisfied,  and  then  the  action  was  barred. 

The  Ooubt,  however,  holding  the  plea  untenable,  at  once  gave 

Judgment  for  the  pla]ntiffi3.(a) 

(a)  See  Balston  t.  Baxter,  Cro.  Eliz.  304. 
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*MOROAN  and  Another  v,  PEBRER.    Jan.  20. 

1.  A  wager  on  the  price  of  foreign  stocks  is  not  illegal  by  statute  or  at  common  law. 

2.  In  assumpsit,  a  plea,  which  in  answer  to  the  contract  declared  on,  sets  up  another 
contract  incompatible  with  it,  is  ill,  as  amounting  to  the  general  issue. 

The  declaration  stated,  that  on  the  23d  of  Fehmary,  1835,  in  consideration 
that  the  plaintiffs,  at  the  special  instance  and  request  of  the  defendant,  would 
parchase  for  the  defendant  a  htrge  amount,  to  wit,  10,000/.,  of  a  certain  forei^ 
iseeuritj,  commonly  known  by  the  name  of  Spanish  Cortes  bonds;  and  also  m 
consideration  that  the  plaintiffs,  at  the  special  instance  and  request  of  the  defend- 
ant, would  purchase  for  the  defendant  a  large  amount,  to  vrit,  30,000/.  of  cer- 
tain other  foreign  security,  commonly  called  and  known  by  the  name  of  Spanish 
scrip,  the  defendant  undertook,  and  then  faithfully  promised  the  plaintifb  to 
indemnify  and  secure  the  plaintiffs  against  all  losses,  damages,  and  expenses 
which  they  should  or  might  incur,  bear,  pay,  or  sustain,  by  reason  of  the  pur- 
chasing the  said  securities  for  the  defendant,  by  giving  or  depositing  with  the 
plaintiffs  the  value  and  amount  of  ten  per  cent,  on  the  market  price  of  the  said 
securities,  so  to  be  purchased  by  the  plaintiffis  for  the  defendant,  as  aforesaid ; 
and  also  that,  in  the  event  of  the  prices  or  value  of  the  said  securities  so  to  be 
purchased  by  the  plainti&  for  the  defendant,  falling  or  coming  lower  than  the 
value  or  amount  of  ten  per  cent,  on  the  market  price,  the  defendant  would  re- 
place the  said  amount  of  ten  per  cent.,  by  giving  or  depositing  with  the  plaintiffs 
a  further  sum  or  amount  of  ten  per  cent.,  upon  due  notice,  or  that  the  said 
securities  so  purchased  by  the  plaintiffs  for  the  defendant,  should  be  sold.  And 
the  plaintiffs  averred,  that  they,  confiding  in  the  promise  and  undertaking  of  the 
*4581  ^^^'^'^^^^^^  ^^  afterwank,  to  wit,  on  the  13th  of  March,  '*'1835,  purchase 

-■  for  the  defendant  a  large  amount,  to  wit,  10,000/.,  of  the  securities  called 
Spanish  Cortes  bonds,  and  also  a  large  amount,  to  wit,  80,000/.,  of  the  other 
securities,  called  Spanish  scrip }  of  all  which  the  defendant  had  notice :  never- 
theless the  defendant,  disregarding  and  neglecting  his  promise  and  undertaking, 
did  not,  nor  would  give  or  deposit  with  the  plaintiffs  the  value  or  amount  of  ten 
per  cent,  on  the  market  price  of  the  said  securities  so  purchased  by  the  plain- 
tiffs for  the  defendant,  but  neglected  and  refused  so  to  do :  that  the  price  or 
value  of  the  said  securities,  so  purchased  by  them  for  the  defendant,  did  afterwards, 
to  wit,  on  the  Ist  of  June,  1835,  fall  or  come  lower  than  the  value  or.amount  of 
10  per  cent,  on  the  market  price  of  the  said  securities ;  and  that  the  plaintiffs 
afterwards,  to  wit,  on  the  21st  of  August,  1835,  gave  the  defendant  due  notice 
of  such  depreciation  or  fall  in  the  value  or  price  of  such  securities,  and  requested 
the  defendant  to  replace  the  said  sum  or  amount  of  10/.  per  cent,  on  the 
market  price  of  such  securities,  according  to  his  promise  :  yet  the  defendant, 
not  regardin^^  his  promise  and  undertaking,  but  contriving  and  intending  to  de- 
fraud the  plaintiff  in  that  behalf,  did  not  nor  would  replace  the  said  sum  or 
amount  of  ten  percent,  on  the  market  price  of  said  securities,  but  neglected  and 
refbaed  so  to  do.  That  by  reason  of  the  defendant's  neglect  and  refusal  to 
replace  the  said  sum  or  amount  of  ten  per  cent,  on  the  market  price  of  such 
securities,  the  plaintiffs  were  obliged  to  sell,  and  did  afterwards,  to  wit,  on  the 
3 Ist  of  August,  1835,  sell  the  said  securities  so  purchased  by  them  for  the  de- 
fendant as  foresaid,  for  less  prices  than  those  at  which  they  had  purchased  the 
same  for  the  defendant,  to  wit,  at  the  price  of  4|  per  centum,  for  the  security 
called  Spanish  scrip,  being  the  best  they  could  obtain  for  the  same:  and 
^4591  *^^^  ^^^  balance  or  difference  between  the  prices  at  which  the  said  secu- 

^  rities  were  purchased  by  the  plaintiflb  for  the  defendant,  and  those  for 
which  the  securities  were  sold,  amounted  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  2800/. ;  whereof  the  defendant  afterwards,  to  wit,  on,  &c., 
had  notice  j  nevertheless  the  defendant  had  not^  although  often  requested  so  to 
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do,  as  yet  paid  the  plaintiffis  theamouat  of  the  saidbalaiioe  or  difference,  or  any 
part  thereof,  but  )iad  hitherto  wholly  neglected  and  refoaed,  and  still  neglected 
and  refused  so  to  do. 

There  were  also  cmnts  for  woik  done  ia  baying  and  selling  securities;  for 
money  lent ;  money  paid  for  interest ;  and  on  an  account  stated. 

Plea,  to  the  first  count, — That  the  said  contract,  in  respect  whereof  the  de- 
fendant undertook  to  indemnify  and  save  harmlegs  the  plaintiffs,  as  in  the  first 
count  was  mentioned,  was  a  certain  contract  by  die  plaintiffs,  as  brokers  of  the 
defendant,  knowingly  made  and  negociated  for  the  pretended  purchase  of  certain 
public  securities,  to  wit,  10,000/.  public  securities,  called  Spanish  Cortes  bonds, 
and  30,000/.  public  securities,  called  Spanish  scrip,  to  be  delivered  on  a  future  day, 
to  wit,  on,  &c. ;  that  is  to  say,  a  certain  pretenaed  contract  &r  the  purchase  of 
certain  public  securities  to  be  delivered  on  a  certain  future  day,  to  wit,  on,  &c.y 
which  was  in  truth  and  in  fact  a  wager  made  on  the  day  and  year  first  in  this 
plea  aforesaid,  respecting  the  price  and  value  of  certain  public  securities  given 
Dy  the  lawful  government  of  Spain  to  the  national  creditors  of  Spain ;  which 
country  and  the  lawful  government  thereof  was  then  and  still  is  in  amity  with 
this  realm  and  his  present  majesty  the  now  king  of  this  realm,  and  the  price  and 
value  of  which  securities  depended  upon  the  prosperity  of  the  said  country  of 
Spain,  and  the  maintenance  of  peace  by  Spain  with  this  realm  and  other  nations, 
and  by  the  *said  wager,  under  pretence  of  a  contract,  the  plaintiff,  niM 
as  brokers  for  the  de^ndant,  agreed  with  certain  other  persons,  to  the  ^ 
defendant  unknown,  that  if  the  price  and  value  of  the  said  securities  should  be 
higher  on  the  said  future  day  than  on  the  day  when  the  said  wagering  contract 
was  made,  as  in  this  plea  is  mentioned,  to  wit,  higher  than  60  per  cent.,  he,  the 
defendant,  should  receive  the  amount  of  difference  between  the  value  of  the  said 
securities,  to  wit,  10,000/.  Spanish  Cortes  bonds,  and  80,000/.  Spanish  scrip,  on 
the  day  when  the  said  contract  was  made,  to  wit,  60  per  cent,  and  the  higher 
value,  on  the  said  future  day ;  and  if  the  price  and  value  thereof  should  fall, 
the  defendant  should  in  like  manner  pay  the  amount  of  difference  between  the 
value  on  the  said  day  when  the  contract  was  made  as  aforesaid,  to  wit,  60  per 
cent,  and  the  value  on  the  said  future  day :  and  that,  the  defendant  was  ready 
to  verify  :  Ac. — 

To  the  three  last  counts, — That  the  said  money  was  paid  and  lent,  and  the 
said  interest  accrued,  and  the  said  account  was  stated  of  and  concerning,  and  in 
respect  and  on  account  of  a  certain  contract  made  between  the  plaintiffs  and  de- 
fendant, by  which  the  plaintiffs  undertook,  in  consideration  that  the  defendant, 
at  the  request  of  the  plaintiffs,  had  employed  them  as  his  brokers  at  a  certain 
reward  and  commission,  therefore  to  him  to  be  paid,  that  they,  the  plaintiffs, 
would  find  money,  and  purchase  for  the  defendant,  a  large  amount  of  certain 
public  securities,  to  wit,  10,000/.  Spanish  Cortes  bonds,  and  30,000/.  Spanish 
scrip,  upon  the  terms  following;  that  is  to  say,  that  they,  the  plaintiffs,  should 
receive  a  certain  interest,  to  wit,  5  per  cent.,  on  all  advances  of  cash  and  pay- 
ments made  by  them  on  account  of  the  said  purchase,  and  that  they  should  hold 
and  retain  in  their  hands,  as  security  for  all  advances  and  payments,  the  said 
securities  so  to  be  purchased  as  '*'aU)resaid ;  and  that,  as  an  additional  rmAa-i 
security,  the  defendant  should  deposit  10  per  cent,  upon  the  market  ^ 
prices  of  the  said  securities,  and  should,  in  case  the  said  securities  should  fall 
or  come  lower  in  price,  upon  notice  being  given  by  the  plaintiffs  to  the  defend- 
ant, from  time  to  time  deposit  with  the  plaintiffs  such  a  further  amount  as 
should  correspond  with  the  existing  market  price  or  value  of  the  said  securities 
at  the  time  when  the  contract  was  made  as  aforesaid,  and  10  per  cent,  there- 
upon; and  that  the  plaintiffs  should  be  repaid  for  all  advances  and  payments  in 
maimer  following,  viz.  that  if  the  plaintiffs  should,  within  a  reasonable  time 
after  the  making  of  the  said  purchase,  give  notice  to  the  defendant  to  repay  to 
them  the  amount  of  the  advances  and  payments  made  by  them  on  account  of 
the  defendant,  he,  the  defendant,  should,  within  a  reasonable  time  after  such 
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BOiiee,  receive  the  said  seeariiieB  from  ^e  plaintiffsi  and  the  deposits  thereon, 
and  should  repay  to  them  all  advances  and  payments  made  by  them,  for  and  on 
aeoonnt  of  the  defendant  in  respect  of  the  said  purchase,  with  interest  thereon ; 
or  that,  if  the  said  securities  should  fall  or  come  lower  in  value  than  the  said 
10  per  cent,  on  the  market  price,  and  the  defendant  should,  on  due  notice  being 
given  by  the  plaintiffs  to  the  defendant  of  the  said  reduction  in  price,  neglect  or 
refuse  to  deposit  such  additional  sum  as  should  maintain  and  keep  up  the  depo- 
nt  to  10  per  cent,  upon  the  existing  market  price,  they,  the  plaintifb,  should 
le  at  liberty  to  sell  the  said  securities  then  in  their  hands,  and  apply  the  pro- 
ceeds of  such  sale  to  the  repayment  to  them  of  any  advances  and  payments 
made  by  them  for  and  on  account  of  the  defendant  in  respect  of  the  contract  of 
purchase  in  this  plea  mentioned;  and  that  the  defendant  should  afterwards  re- 
*4621  ^^^^'^  ^^  plaintiffs  for  any  losses  occasioned  by  such  resale  after  notice 
•I  as  aforesaid.  That  ^afterwards,  to  wit,  on,  &c.  the  plaintiffs  did,  in 
pursuance  of  the  said  agreement,  purchase  on  account  of  the  defendant  a  large 
amount,  to  wit,  10,000/.  Spanish  Cortes  bonds,  and  80,000/.  Spanish  scrip, 
which  the  plainti&  then  retained  in  their  hands.  That  the  defendant,  in  pur* 
snance  of  the  said  agreement,  had  done  all  things  on  his  part  and  behalf  to  be 
performed ;  and  that  he  did,  afterwards,  to  wit,  on,  &c.  deposit  with  the  plain- 
tiffs the  amount  of  10  per  cent,  on  the  said  securities,  to  wit,  2800/.  Spanish 
debentures,  and  500/.  of  lawful  money  of  this  realm,  which  the  plaintiff  then 
accepted  and  received  as  a  deposit  of  10  per  cent,  upon  the  market  price  of  the 
said  securities.  That  the  plaintifiis  had  not,  at  any  time  since  the  making  of 
the  said  contract,  or  before  the  commencement  of  this  suit,  given  him,  the  de- 
fendant, notice  to  repay  the  amount  of  any  advances  or  payments  made  by  them 
in  respect  of  the  said  contract,  nor  had  the  plaintiffs  given  the  defendant  any 
notioe  of  any  depreciation  or  fall  in  the  Value  of  the  securities  so  purchased  by 
them  in  pursuance  of  the  said  agreement :  nevertheless  the  plaintiffs  did  not 
regard  their  said  agreement,  but,  in  violation  thereof,  sold  the  said  securities  so 
purchased  by  them  as  aforesaid,  and  applied  the  proceeds  in  payment  of  such 
advances  and  payments  as  had  been  made  by  them  in  pursuance  of  the  contract 
in  this  plea  mentioned.  That  the  money  in  the  third  count  of  the  declaration 
mendoned,  was  lent  by  the  plaintiffs  to  the  defendant  to  purchase  the  securities 
aforesaid  in  this  plea  mentioned ;  that  the  said  money  was  delivered  by  the 
defendant  to  the  plaintiffs,  and  was  by  them  applied  in  the  purchase  of  the  said 
securities  in  this  plea  before  mentioned;  and  that  the  interest  in  the  fifth  count 
aeeraed  in  respect  of  the  moneys  in  the  third  and  fourth  counts  mentioned,  so 
*4631  ^^'^^  ^^^  advanced  by  the  plaintiffs  to  the  defendant  as  aforesaid,  and  so 
-'  paid  to  his  use  as  aforesaid.  That  the  '^'account  stated  in  the  last  count 
was  stated  of  and  concerning  the  moneys  in  the  third  and  fourth  counts  men- 
tioned, and  the  interest  thereon,  and  of  no  other  claim,  debt,  or  demand  what- 
soever ;  and  that,  the  defendant  was  readv  to  veiify. 

There  were  other  pleas,  on  the  stock  jobbing  act,  which  the  defendant's  coun- 
sel abandoned. 

Demurrer  and  joinder. 

Ba^Uff  in  support  of  the  demurrer. 

The  first  plea  is  ill,  for  a  wager  is  not  illegal  unless  contrary  to  morals  or 
public  policy.  De  Costa  v,  Jones,  Cowp.  729 ;  Good  v.  Elliott,  3  T.  K.  693. 
Thus,  a  wager  upon  the  event  of  a  suit  at  law  has  been  held  leeal ;  Jones  v, 
Bandall,  Cowp.  17 ;  a  wager  upon  the  event  of  an  election,  illegal,  as  it  might 
lead  to  bribery.  Allen  v.  Heam,  1  T.  R.  56.  But  diere  is  nothing  in  a  wager 
oo  the  prices  of  foreign  funds  which  can  affect  public  policy ;  and  the  point  has 
been  incidentally  determined  in  Oakley  v.  Bigby,  2  New  Cases,  732,  and  Wells 
V.  Porter,  2  New  Gases,  722. 

Then,  the  last  plea  is  ill,  as  amounting  to  the  general  issue ;  for  under  the 
new  rules  the  general  issue  puts  in  issue  all  the  facts  necessary  to  raise  the 
alleged  prcmiise;  and  the  defendant  here  states  in  effect  that  the  alleged  promise 
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did  not  exist,  because  another  promise  was  made  incompatible  with  it.  In  Jones 
V,  Nannejy  1  Mees.  &  Welsh.  833,  in  assumpsit  for  the  work  and  labour  of  the 
plaintifT  as  an  attorney,  a  plea  that,  as  to  all  bnt  90/.,  the  work  and  labour  was 
performed  by  the  plaintiff,  in  endeavouring  to  secure  the  defendant's  return  to 
parliament  on  two  occasions,  under  an  agreement,  on  the  first  occasion,  rmAOA 
that  the  plaintiff  should  receive  no  '^remuneration,  but  only  his  disburse-  ■- 
ments ;  that  no  express  contract  was  made  between  the  plaintiff  and  defendant 
on  the  second  occasion ;  and  that  90A  was  a  fair  remuneration  for  the  plaintiff's 
serrices  on  that  occasion j-^was  held  bad,  on  special  demurrer,  as  amount* 
ing  to  the  general  issue.  Oroundsell  ▼.  Lamb,  1  Mees.  &  Welsh.  852,  and 
Cousins  V.  Paddon,  2  G.  M.  &  R.  547,  are  to  the  same  effect  And  the  plea  is 
bad  for  duplicity  also ;  for  as  it  does  not  admit  the  promise  in  the  declaration, 
the  plaintiff  could  not  have  put  the  whole  in  issue  by  the  general  reply  of  de 
injuria.  Whittaker  t^.  Mason,  2  New  Cases,  359^  Griffin  v.  Yates,  2  New 
Cases,  579. 

Gale,  contri.  The  plaintiff  might  have  replied  de  injuria  to  the  last  plea, 
because  it  does  primi  facie  admit  the  promise  in  the  declaration ;  or  he  might 
have  answered  it  by  taking  issue  on  any  one  material  fact.  The  whole  state* 
ment  in  the  plea  constitutes  but  one  answer  to  the  action.  Nor  is  it  objection- 
able as  amounting  to  the  general  issue,  although  it  is  true  that  upon  the  same 
state  of  facts  the  general  issue  might  have  been  pleaded.  In  Gregory  v.  Hart- 
noU,  1  Mees.  &  Welsh.  183,  the  plea,  which  was  held  to  amount  to  the  general 
issue,  did  not  even  primft  facie  admit  the  contract  in  the  declaration.  But  in 
Garr  i;.  Hinchliff,  4  B.  &  C.  554,  where,  in  assumpsit  for  goods  sold,  the  de- 
fendant pleaded  that  the  goods  had  been  sold  to  him  by  an  agent  of  the  plain- 
tiff without  disclosure  of  the  principal,  and  claimed  a  set-off  against  the  agent, 
Littledale,  J.  says,  "  The  facts  alleged  in  the  defendant's  special  plea  might 
have  been  given  in  evidence  under  the  general  issue,  and  would  in  that  way 
have  been  a  good  defence  to  the  action ;  but  the  question  is,  whether  the  samo 
facts  stated  on  the  record  do  or  do  not  constitute  a  good  plea.  The  plea  ri^^gc 
does  not  deny  the  plaintiff's  right  of  action ;  on  the  contrary,  it  admits  ^ 
a  primi  facie  right  (which  in  trespass  would  be  called  giving  colour),  aod  then 
avoids  it  by  shewing  a  debt  of  a  larger  amount  due  to  the  defendant  from  the 
plaintiff's  agent  and  factor.  The  same  facts  shew  the  plea  to  be  matter  of  law, 
for  the  action  is  defeated  by  the  legal  right  to  set  up  the  agent's  debt  as  an  ex- 
tinguishment of  that  due  to  the  plaintiff." 

The  main  question  here,  however,  is  on  the  illegality  of  the  contract  disclosed 
in  the  declaration  and  the  pleas.  That  contract  is  in  effect  a  wager  prohibited 
by  14  G.  3,  c.  48,  and  Atherfold  v.  Beard,  2  T.  R.  610,  is  in  point.  There  it 
was  held,  that  a  wager  respecting  the  amount  of  any  branch  of  the  public  reve- 
nues was  ille^l,  because  it  would  lead  to  an  improper  discussion,  and  was  con- 
trary to  sound  policy.  And  the  same  principle  was  laid  down  in  Good  v.  Elliot. 
In  Paterson  v.  Powell,  9  Bingh.  320,  an  engagement  in  consideration  of  forty 
guineas  to  pay  100/.  in  case  Brazilian  shares  should  be  done  at  a  certain  sum  on 
a  certain  day,  subscribed  by  several  persons,  each  for  themselves,  was  held  a 
policy  of  insurance,  and  void  under  the  14  G.  3,  c.  48  :  and  yet  if  a  wager  on 
such  subjects  were  a  valid  contract,  the  parties  by  a  mere  alteration  of  terms 
might  have  carried  their  intentions  into  effect. 

At  all  events,  this  wager  wfts  void  at  common  law,  as  bein^  contrary  to  public 
policy,  in  giving  one  of  the  parties  an  interest  in  depreciating  the  stock  of  a 
nation  in  amity  with  England.  In  Gilbert  v.  Sykes,  16  East,  150,  a  wager,  by 
which  the  defendant  reoeived  from  the  plaintiff  100  guineas  on  the3l8t  of  May, 
1802,  in  consideration  of  paying  the  plaintiff  a  guinea  a  day  as  long  as  Napo- 
leon Buonaparte  (then  first  consul  of  the  French  republic)  should  live :  which 
bet  arose  out  of  a  conversation  upon  *the  probability  of  his  coming  to  a  r* 400 
violent  death  by  assassination  or  otherwise,  was  held  void  on  the  grounds  *- 
of  immorality  and  impolioy.    And  in  Jones  v.  Bandall^  if  the  wager  had  been 
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with  a  peer  wbo  conid  have  inflnenced  the  decision  which  was  the  subject  of  it, 
it  had  been  bad,  on  the  ground  of  public  policy. 

TiXDALy  C.  J.  I  think  that  neither  of  these  pleas  is  supportable  in  law. 
The  first  involves  the  Question  whether  the  wager  stated  in  the  count  to  which 
the  plea  applies,  is  void  at  common  law,  or  under  the  statute  14  O.  8,  c.  48. 
But  unless  we  were  to  give  a  judgment  contrary  to  all  the  decisions  from  Gt>od 
V.  Elliot  down  to  the  present  time,  we  have  no  right  to  say  that  a  wager  on  the 
price  of  foreign  stock  is  void  at  common  law.  At  common  law,  wagers  are  not 
Ulegal,  except  such  as  involve  a  breach  of  law  or  morals,  or  affect  the  public 
policy  of  the  country ;  but  as  I  do  not  perceive  any  such  consequences  neces- 
sarily resulting  from  this  wager,  I  see  no  ground  on  which  it  is  void  at  common 
law.  As  to  the  statute  14  G.  3,  c.  48,  there  is  no  case  which  has  treated  a 
simple  wager  as  within  the  enactments  against  watering  policies  on  lives ;  and 
I  do  not  see  how  a  simple  wafer,  unobjectionable  on  other  grounds,  can  be 
said  to  fall  within  this  statute,  when  it  does  not  even  assume  the  form  of  a  policy 
of  insurance. 

The  last  plea  is  bad  as  amounting  to  the  general  issue :  it  sets  out  a  contract, 
under  which  the  plainti^  were  to  be  secured,  as  to  any  differences  on  the  stock 
purchased  by  them  for  the  defendant,  bv  a  deposit  of  money  and  bonds ;  which 
bonds,  upon  notice  to  the  defendants  of  a  deficiency,  the  plaintiffs  were  to  sell 
and  repay  themselves :  the  defendant  then  avers  the  deposit  of  the  money,  and 
that  the  plaintiffs,  without  notice,  sold  the  bonds  and  repaid  themselves.  What 
*M71  ^  ^^^^f  ^^  *effect,  but  saying,  you  ought  not  to  have  declared  on  an  in- 
-'  debitatus  contract,  because  you  have  entered  into  another  contract  incon- 
sistent with  it?  in  other  words,  as  to  the  contract  declared  on,  the  defendant 
says  non  assumpsit. 

Pabk,  J.  As  to  the  principal  point,  unless  we  overturn  Gk>od  t;.  Elliott,  this 
is  not  a  wager  void  at  common  law.  With  respect  to  the  statute  14  G.  3,  c.  48, 
the  langua^  of  the  preamble  no  doubt  is  strong ;  but  the  enactments  apply 
only  to  pobcics  of  insurance,  and  not  to  a  simple  wager  like  the  present,  which, 
in  Good  v,  Elliott,  was  expressly  held  to  be  not  within  the  statute. 

Vauqhan,  J.  I  am  of  the  same  opinion.  No  case  ever  underwent  a  more 
serious  discussion  than  Good  v,  Elliott;  and  Lord  Kenyon  and  Mr.  Justice 
Grose  both  laid  it  down,  that  the  statute  14  G.  3,  c.  48,  did  not  apply,  except 
in  the  case  where  the  wager  assumed  the  shape  of  a  policy  of  insurance.  That 
case  has  been  acted  on  ever  since ;  and  at  common  law  the  principle  is  clearly 
established,  that  wagers  are  legal  unless  the  subject-matter  of  them  be  contrary 
to  good  morals  or  public  policy.  Judgment  for  plaintiffs. 
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An  action  lies  against  a  party  for  so  negligent!  j  constmcting  a  hay-rick  on  the  extremity 
of  his  land,  that  in  consequence  of  its  spontaneous  ignition,  his  neighbour's  honse  is 
burnt  down. 

And  upon  pleas  of  not  guiltj,  and  that  there  was  no  negligence,  held,  that  it  was  properlj 
left  to  the  Jury  to  saj  whether  the  defendant  had  been  guilty  of  gross  negligence, 
viewing  his  conduct  with  reference  to  the  caution  that  a  prudent  man  would  have 
observed. 

Thx  declaration  stated,  that  before  and  at  the  time  of  the  grievance  and  in« 
jury,  hereinafter  mentioned,  certain  premises,  to  wit,  two  cottages  with  the  ap- 
partenanoes  situate  in  the  connty  of  Salop,  were  respectively  in  the  respective 
possessions  and  occupations  of  certain  persons  as  tenants  thereof  to  the  plaintiff, 
to  wit,  one  thereof  in  the  possession  and  occupation  of  one  Thomas  Ruscoe  as 
tenant  thereof  to  the  plaintiff,  the  reversion  of  and  in  the  same  with  the  appur- 
tenaaoea  then  belonging  to  the  plaintiff,  and  the  other  thereof  in  the  possession 
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and  oocnpation  of  one  Thomas  Bicklej  as  tenant  thereof  to  the  plaintiff,  the  re- 
version of  and  in  the  same  with  the  appurtenances  then  belonging  to  the  plain- 
tiff: that  the  defendant  was  then  possessed  of  a  oertain  close  near  to  the  said 
cottages,  and  of  certain  buildings  of  wood  and  thatch,  also  near  to  the  said  cot- 
tages ;  and  that  the  defendant  was  then  also  possessed  of  a  certain  rick  or  stack 
of  hay  before  then  heaped,  stacked,  or  put  together,  and  then  standing,  and  being 
in  and  upon  the  said  close  of  the  defendant.  That  on  the  1st  of  August,  1835, 
while  the  said  cottages  so  were  in  the  occupation  of  the  said  tenants,  and  while, 
the  reversion  thereof  respectively  so  belonged  to  the  plaintiff  as  aforesaid,  the 
said  rick  or  stack  of  hay  of  the  defendant  was  liable  and  likely  to  ignite,  take 
fire,  and  break  out  into  a  flame,  and  there  had  appeared,  and  were  just  grounds 
to  apprehend  and  believe  that  the  same  would  ignite,  take  fire,  and  break  out 
into  a  flame  ^  and  by  reason  of  such  liability,  and  of  the  state  and  condition  of 
the  said  rick  or  stack  of  hay,  the  same  then  was  and  continued  dangerous  to 
the  said  cottages ;  of  which  said  several  premises*  the  defendant  then  rini aq 
had  notice :  yet  the  defendant  well  knowing  the  premises,  but  not  re-  ^ 
garding  his  duty  in  that  behalf,  on,  &o.,  and  from  thence  until  and  upon  a  cer- 
tain day,  to  wit,  on,  &c.,  wrongfully  negligently,  and  improperly,  kept  and  con- 
tinued the  said  rick  or  stack  of  hay,  so  likely  and  liable  to  ignite  and  take  fire, 
and  in  a  state  and  condition  dangerous  to  the  said  cottages,  although  he  could, 
and  might,  and  ought  to  have  removed  and  altered  the  same,  so  as  to  prevent 
the  same  from  being  and  continuing  so  dangerous  as  aforesaid ;  and  by  reasoa 
thereof  the  said  cottages  for  a  long  time,  to  wit,  during  all  the  time  aforesaid, 
were  in  great  danger  of  being  consumed  by  fire.  That  by  reason  of  the  premises, 
and  of  the  carelessness,  negligence,  and  improper  conduct  of  the  defendant,  in 
so  keeping  and  continuing  the  said  rick  or  stack,  in  a  state  or  condition  so  dan- 
gerous as  aforesaid,  and  so  liable  and  likely  to  ignite  and  take  fire  and  break 
out  into  flame,  on,  &c.,  and  while  the  said  cottars  so  were  occupied  as  afore- 
said, and  the  reversion  thereof  respectively  so  belonged  to  the  plaintiff,  the  said 
rick  or  stack  of  hay  of  the  defendant,  standing  in  the  close  of  the  defendant, 
and  near  the  said  cottages,  did  ignite,  take  fire,  and  break  out  into  flame,  and 
by  fire  and  flame  thence  issuing  and  arising,  the  said  buildings  of  the  defendant 
so  being  of  wood  and  thatch  as  aforesaid,  and  so  being  near  to  the  said  rick  or 
stack  as  aforesaid,  were  set  on  fire;  and  thereby  and  by  reason  of  the  careless- 
ness, negligence,  and  improper  conduct  of  the  defendant,  in  so  keeping  and  con- 
tinuing the  said  rick  or  stack  in  such  condition  as  aforesaid,  fire  and  flame  so 
occasioned  as  aforesaid  by  the  igniting  and  breaking  out  into  flame,  of  the  said 
rick  or  stack,  was  thereupon  then  communicated  unto  the  said  cottages  in  which 
the  plaintiff  was  interested  as  aforesaid,  which  were  thereby  then  respectively 
set  on  flre,  and  then,  to  wit  on  &c.,  by  reason  of  such  '^'carelessness,  neg-  r^c ^  ^q 
ligence,  and  improper  conduct  of  the  defendant  in  so  continuing  the  I- 
said  rick  or  stack  in  such  a  dangerous  condition  as  aforesaid,  in  manner  afore* 
said,  were  consumed,  damaged,  and  wholly  destroyed,  the  cottages  bein^  of  great 
value,  to  wit,  the  value  of  500/,  And  by  means  of  the  premises,  the  plaintiff 
was  greatly  and  permanently  injured  in  his  said  reversionary  estate  and  interest 
of  and  in  each  of  them  :  to  the  plaintiff's  damage  of  500Z. 

The  defendant  pleaded,  first,  not  guilty.  Secondly,  that  the  said  rick  or  stack 
of  hay  was  not  likely  to  ignite,  take  fire,  and  break  out  into  flame ;  nor  was  the 
same  by  reason  of  such  liability,  and  of  the  state  or  condition  of  the  said  rick 
and  stack  of  hay,  dangerous  to  the  said  cottases ;  nor  had  the  defendant  notice 
of  the  said  premises,  in  manner  and  form  as  the  plaintiff  had  in  and  by  his  de- 
claration in  that  behalf  aUeged.  Thirdly,  that  the  defendant  did  not,  well 
knowing  the  premises  in  the  declaration  in  that  behalf  mentioned,  wron^uUy, 
negligently,  or  improperly,  keep  or  continue  the  said  rick  or  stack  of  hay,  in  a 
state  and  condition  dangerous  to  the  said  cottages.  Fourthly,  that  the  said  rick 
or  stack  of  hay,  did  not  by  reason  of  the  carelessness,  negligence,  and  improper 
eonduot  of  the  defendant  in  that  behalf,  ignite,  take  fire,  and  break  out  into 
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flame.  And  fifthly,  that  the  sud  cottages  vere  not  oonsamed,  damaged,  and 
destroyed  by  reason  of  the  carelessness,  negligence,  and  improper  oondnct  of  the 
defendant. 

At  the  trial  it  appeared  that  the  rick  in  question  had  been  made  by  the  de» 
fendant  near  the  boundary  of  his  own  premises;  that  the  hay  was  in  snch  a  state 
when  pnt  together,  as  to  giye  rise  to  disenssions  on  the  proSability  of  fire  :  that 
though  there  were  conflicting  opinions  on  the  subject,  yet  durinea  period  of  fiye 
*4711  ^^^'  ^^^  defendant  was  repeatedly  warned  of  his  *periT ;  tnat  his  stock 
-^  was  insured ;  and  that  upon  one  occasion,  being  adyised  to  take  the  rick 
down  to  ayoid  all  danser,  he  said  '*  he  would  chance  it.  He  made  an  aperture 
Of  chimney  through  the  rick ;  but  in  spite,  or  perhaps  in  consequenoe^  of  this 
precaution,  the  rick  at  length  burst  into  flames  from  the  spontaneous  heating 
of  its  materials ;  the  flames  communicated  to  the  defendant's  bam  and  stables, 
and  thence  to  the  plaintiff's  cottages,  which  were  entirely  destroyed. 

Patterson,  J.  before  whom  the  cause  was  tried,  told  the  jury  that  the  question 
for  them  to  consider,  was,  whether  the  fire  had  been  occasioned  by  gross  negli- 
gence on  the  part  of  the  defendant ;  adding,  that  he  was  bound  to  proceed  with 
such  reasonable  caution  as  a  prudent  man  would  haye  exercised  under  such  cir- 
cumstances. 

A  yerdict  haying  been  found  for  the  plaintiff,  a  rule  nisi  for  a  new  trial  was 
obtained,  on  the  ground  that  the  jury  should  haye  been  directed  to  consider,  not, 
whether  the  defendant  had  been  guilty  of  a  sross  negligence  with  reference  to 
the  standard  of  ordinary  prudence,  a  standard  too  uncertain  to  affoid  any  crite- 
rion; but  whether  he  had  acted  bonft  fide  to  the  best  of  his  judgment ;  if  he  had, 
he  ought  not  to  be  responsible  for  the  misfortune  of  not  possessing  the  highest 
order  of  intelligence.  The  action  under  such  circumstances,  was  of  the  first 
impression. 

Tal/ourd  Seijt.  and  Whatdy,  shewed  cause. 

The  pleas  haying  expressly  raised  issues  on  the  negligence  of  the  defendant, 
the  learned  judge  could  not  do  otherwise  than  leaye  that  question  to  the  jury. 
The  declaration  alleges  that  the  defendant  knew  of  the  dangerous  state  of  the 
rick,  and  yet  negligently  and  improperly  allowed  it  to  stand.  The  plea  of  not 
^1791  ^^^^'  therefore,  puts  in  issue  the  scienter,  it  being  of  the  suostance  *of 
^'^•1  the  issue :  Thomas  v.  Morgan,  2  Cr.  M.  k  R.  496.  And  the  action, 
though  new  in  specie,  is  founded  on  a  principle  fully  established,  that  a  man 
must  BO  use  his  own  property  as  not  to  injure  that  of  others.  On  the  same 
circuit  a  defendant  was  sued  a  few  years  ago,  for  burning  weeds  so  near  the 
extremity  of  his  own  land  as  to  set  fire  to  and  destroy  his  neighbours'  wood. 
The  plaintiff  recoyered  damages,  and  no  motion  was  made  to  set  aside  the  yer- 
dict. Then,  there  were  no  means  of  estimating  the  defendant's  negligeuce, 
except  by  taking  as  a  standard,  the  conduct  of  a  man  of  ordinary  prudence :  that 
has  Deen  the  rule  always  laid  down,  and  there  is  no  other  that  would  not  be 
open  to  much  greater  uncertainties. 

R.  F.  RicharcU,  in  support  of  the  rule. 

Krst,  there  was  no  duty  imposed  on  the  defendant,  as  there  is  on  carriers  or 
other  bailees,  under  an  implied  contract,  to  be  responsible  for  the  exercise  of 
any  giyen  degree  of  prudence :  the  defendant  had  a  right  to  place  his  stack  as 
near  to  the  extremity  of  his  own  land  as  he  pleased :  Wyatt  v,  Harrison,  8  B. 
&  Adol.  871 :  under  that  riffht,  and  subject  to  no  contract,  he  can  only  be 
ailed  on  to  act  bon&  fide  to  tne  best  of  his  judgment :  if  he  has  done  that,  it  is 
a  contradiction  in  terms,  to  inquire  whether  or  not  he  has  been  guilty  of  gross 
negligence.  At  all  eyents  what  would  haye  been  gross  negligence  ousht  to  be 
estimated  by  the  Acuities  of  the  indiyidual,  and  not  by  those  of  otner  men. 
The  measure  of  prudence  yaries  so  with  the  yarying  fiiculties  of  men,  that  it  is 
iiiipoflsible  to  say  what  is  gross  negligence  with  reference  to  the  standard  of  what 
15  called  ordinary  prudence.    In  Crook  v.  Jadis,  5  B.  &  Adol.  910,  Patterson, 
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J,  BBjBf  ^'  I  never  could  undentand  *what  is  meant  by  parties  taking  a  r*4  ^o 
bill  under  circumstances  which  ought  to  have  excited  the  suspicion  of  a  I- 
prudent  man  :"  and  Taunton^  J.^  <'  I  cannot  estimate  the  degree  of  care  which 
a  prudent  man  should  take/' 

In  Foster  v.  Pearson  too,  1  G.  M.  &  R.  855,  it  appears  that  the  rule  which 
called  on  persons  taking  negotiable  instruments  to  act  with  the  circumspection 
of  a  prudent  man,  has  at  length  been  abandoned.  There,  the  judge  left  it  to 
the  jurj  to  say  whether  the  holder  of  bills  took  them  with  due  care  and  caution 
and  in  the  ordinary  course  of  business  -,  and  upon  a  motion  to  set  aside  a  ver- 
dict for  the  plaint^,  the  Court  said  :  '<  Of  the  mode  in  which  the  question  was 
left,  the  defendant  has  certainly  no  right  to  complain ;  but,  if  the  verdict  had 
been  in  his  favour,  it  would  have  become  necessarv  to  consider  whether  the 
learned  judge  was  correct  in  adopting  the  rule  first  lud  down  by  the  Court  of 
Common  Pleas,  in  the  case  of  Snow  v.  Peacock,  3  Bingh.  406,  and  which  was 
founded  upon  Uie  dicta,  rather  than  the  decision,  of  the  judges  of  the  King's 
Bench  in  the  case  of  Oill  v.  Cubitt,  5  D.  &  R.  324;  3  B.  &  C.  466;  more 
especially  since  the  opinion  of  the  latter  court  has  been  so  strongly  intimated 
in  the  late  cases  of  Crook  v.  Jadis,  3  N.  &  M.  257,  and  Backhouse  v.  Harri- 
son, Ibid.  188.  The  rule  of  law  was  long  considered  as  being  firmly  established^ 
that  the  holder  of  bills  of  exchange  indorsed  in  blank  or  other  negotiable  secu- 
rities transferable  by  delivery,  could  give  a  title  which  he  himself  did  not  pos- 
sess to  a  bona  fide  holder  for  value ;  and  it  may  well  be  questioned  whether  it 
has  been  wisely  departed  from  in  the  case  to  which  reference  has  been  made, 
and  other  subsequent  cases  in  which  care  and  cantion  in  the  taker  of  such  secu- 
rities has  been  treated  as  essential  to  the  validity  of  his  title,  besides,  and  inde- 
pendently of,  honesty  of  purpose." 

^TiNDAL,  C.  J.  I  agree  that  this  is  a  case  primse  impressionis ;  but  c^a^a 
I  feel  no  difficulty  in  applying  to  it  the  principles  of  law  as  laid  down  in  I- 
other  cases  of  a  similar  kind.  Undoubtedly  this  is  not  a  case  of  contract,  such 
as  a  bailment  or  the  like  where  the  bailee  is  responsible  in  consequence  of  the 
remuneration  he  is  to  receive :  but  there  b  a  rule  of  law  which  says  you  must 
so  enjoy  your  own  property  as  not  to  injure  that  of  another;  and  according  to 
that  rule  the  defendant  is  liable  for  the  consequence  of  his  own  neglect :  and 
though  the  defendant  did  not  himself  light  the  fire,  yet  mediately,  he  is  as 
much  the  cause  of  it  as  if  he  had  himself  put  a  candle  to  the  rick;  for  it  is 
well  known  that  hay  will  ferment  and  take  fire  if  it  be  not  carefully  stacked. 
It  has  been  decided  that  if  an  occupier  bums  weeds  so  near  the  boundary  of 
his  own  land  that  damage  ensues  to  the  property  of  his  neighbour,  he  is  liable 
to  an  action  for  the  amount  of  injury  done,  unless  the  accident  were  occasioned 
by  a  sudden  blast  which  he  could  not  forsee :  Turbervill  v.  Stamp,  1  Salk.  13. 
But  put  the  case  of  a  chemist  making  experiments  with  ingredients,  singly  in- 
nocent, but  when  combiued,  liable  to  ignite ;  if  he  leaves  them  together,  and 
injury  is  thereby  occasioned  to  the  property  of  his  neighbour,  can  any  one  doubt 
that  an  fiction  on  the  case  would  lie  ? 

It  is  contended,  however,  that  the  learned  judge  was  wrong  in  leaving  this 
to  the  jury  as  a  case  of  gross  negligence,  and  that  the  question  of  negligence 
was  so  mixed  up  with  reference  to  what  would  be  the  conduct  of  a  man  of  ordi- 
nary prudence  that  the  jury  might  have  thought  the  latter  the  rule  by  which 
they  were  to  decide ;  that  such  a  rule  would  be  too  uncertain  to  act  upon ;  and 
that  the  question  ought  to  have  been  whether  the  defendant  had  acted  honestly 
and  bond  fide  to  the  best  of  his  own  judgment.  That,  "^however,  would  r^AnK 
leave  so  vague  a  line  as  to  afford  no  rule  at  all,  the  degree  of  judgment  *- 
belonging  to  each  individual  being  infinitely  various :  and  though  it  has  been 
urged  that  the  care  which  a  prudent  man  would  take,  is  not  an  intelligible  pro- 
position as  a  rule  of  law,  yet  such  has  always  been  the  rule  adopted  in  cases  of 
bailment,  as  laid  down  in  Coggs  v.  Bernard,  2  Ld*  Raym.  909.  Though  in 
some  cases  a  greater  degree  of  care  is  exacted  than  in  others,  yet  in  ''the  second 
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Boii  of  bulmmt,  Tiz.  oommodstam  or  leading  gratis,  the  borrower  is  bound  to 
the  strietest  eare  and  diligence  to  keep  the  soods  so  as  to  restore  them  back 
again  to  the  lender;  because  the  bailee  has  a  oenefit  bj  the  nse  of  them,  so  as 
if  the  bailee  be  guilty  of  the  least  neglect  he  will  be  answerable ;  as  if  a  man 
should  lend  another  a  horse  to  go  westward,  or  for  a  month  3  if  the  bailee  put 
this  horse  in  his  stable,  and  he  were  stolen  from  thence,  the  bailee  shall  not  be 
answerable  for  him :  but  if  he  or  his  servant  feave  the  house  or  stable  doors 
open,  and  the  thieyes  take  the  opportunity  of  that,  and  steal  the  horse,  he  will 
be  chargeable,  because  the  neglect  gave  the  thieves  the  occasion  to  steal  the 
horse/'  The  care  taken  by  a  prudent  man  has  always  been  the  rule  laid  down; 
and  as  to  the  supposed  difficulty  of  applying  it,  a  juiy  has  always  been  able  to 
say,  whether,  taking  that  rule  as  their  guide,  there  has  been  negligence  on  the 
occasion  in  question. 

Instead,  therefore,  of  saying  that  the  liability  for  negligence  should  be  co- 
extensive with  the  judgment  of  each  individual,  which  would  be  as  variable  as 
the  length  of  the  foot  of  each  individual,  we  ought  rather  to  adhere  to  the  rule 
which  requires  in  all  cases  a  r^rd  to  caution  such  as  a  man  of  ordinary  pru- 
*4761  ^^^^  would  observe,  ^hat  was  in  substance  the  criterion  presented 
-'  to  the  jury  in  this  case,  and  therefore  the  present  rule  must  be  dis- 


Park,  J.  I  entirely  concur  in  what  has  fallen  from  his  lordship.  Although 
the  facts  in  this  case  are  new  in  specie,  they  fall  within  a  principle  long  esta- 
blished, that  a  man  must  bo  use  his  own  property  as  not  to  injure  that  of  others. 
In  Turbervill  v.  Stamp,  1  Salk.  13,  which  was  ^<  an  action  on  the  case  upon  the 
custom  of  the  realm,  quare  negligenter  custodivit  ignem  suum  in  clause  suo,  ita 
quod  per  flammas  blada  Quer.  in  quodam  clause  ipsius  Quer.  combusts  fuerunt; 
slier  verdict  pro  Quer.  it  was  objected  that  the  custom  extended  only  to  fire  in 
his  house,  or  curtilage  (like  goods  of  guests)  which  were  in  his  power :  Non 
alloe.  For  the  fire  in  his  field  was  his  fire  as  well  as  that  in  his  house;  he  made 
it,  and  must  see  that  it  did  no  harm,  and  must  answer  the  damage  if  he  did. 
Every  man  must  use  his  own  so  as  not  to  hurt  another:  but  if  a  sudden  storm 
had  risen  which  he  could  not  stop,  it  was  matter  of  evidence,  and  he  should 
have  shewn  it.  And  Holt,  and  Rokesby,  and  Eyre  were  against  the  opinion  of 
Tnrton,  who  went  upon  the  difierence  between  fire  in  a  house  which  was  in  a 
man's  custody  and  power,  and  fire  in  a  field  which  was  not  properly  so;  and  that 
it  would  discourage  husbandry,  it  being  usual  for  farmers  to  bum  stubble,  &c. 
Bat  the  plaintiff  had  judgment  according  to  the  opinion  of  the  other  three." 
That  case^  in  its  principles,  applies  closely  to  the  present. 

As  to  the  direction  of  the  learned  judge,  it  was  perfectly  correct.  Under 
the  circnmstances  of  the  case  it  was  proper  to  leave  it  to  the  jury  whether  with 
^4771  ^^^^^^  ^  ^^^  caution  which  would  have  been  observed  by  '''a  man  of 
^  ordinary  prudence,  the  defendant  had  not  becQ  ffuilty  of  gross  negligence. 
Affcer  he  had  been  warned  repeatedly  during  five  weeks  as  to  the  consequences 
likely  to  happen,  there  is  no  colour  for  altering  the  verdict,  unless  it  were  to 
increase  the  <kmages. 

Oasbles,  J.  concurred  in  discharging  the  rule. 

Yauohan,  J.  The  principle  on  which  this  action  proceeds,  is  by  no  means 
new.  It  has  been  urged  that  the  defendant  in  such  a  case  takes  no  duty  on 
himself;  but  I  do  not  ame  in  that  position :  every  one  takes  upon  himself  the 
duty  of  so  dealing  with  his  own  property  as  not  to  injure  the  property  of  others. 
It  was,  if  any  thing,  too  favourable  to  the  defendant  to  leave  it  to  the  jury 
whether  he  had  been  guilty  of  gross  negligence ;  for  when  the  defendant  upon 
being  warned  as  to  the  consequences  likely  to  ensue  from  the  condition  of  the 
rick,  said,  **  he  would  chance  it,"  it  was  manifest  he  adverted  to  his  interest  in 
the  insoranoe  office.  The  conduct  of  a  prudent  man  has  always  been  the  cri- 
terion for  the  jury  in  such  oases;  but  it  is  by  no  means  confined  to  them.  In 
insnraDoe  cases,  where  a  captain  has  sold  his  vessel  after  damage  too  extensive 
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for  repairs,  the  question  has  alwajB  been,  whether  he  has  porsoed  the  oonrae 
which  a  prudent  man  would  have  pursued  under  the  same  cirottmstances.  Here, 
there  was  not  a  single  witness  whose  testimony  did  not  go  to  establish  ffroas 
negligsDce  in  the  defendant  He  had  repeated  warnings  of  what  was  likely  to 
occur,  and  the  whole  calamity  was  occasion  by  his  procrastination. 

Bule  discharged. 


*ABBOTTS  «.  KELLY.    Jan.  24.  [*478 

A  distringas  cannot  be  issued  after  the  expiration  of  the  foor  months  daring  which  the 
writ  of  shmmone  is  returnable. 

Batlet  obtained  a  rule  to  set  aside  a  distringas,  because  it  had  been  issued 
aftdr  the  expiration  of  the  four  months  during  which  the  writ  of  summons 
was  returnable  :  Lemon  t.  Lemon,  2  Scott,  506. 

Tai/ourdf  Serjl.,  who  showed  cause,  relied  on  an  attempt  to  serve  the  dis- 
tringas before  the  expiration  of  the  four  months.  But  the  attempt  having 
failed, 

Ths  Coubt  said,  they  could  not  get  over  the  difficulty,  and  made  the  rule 

Absolute. 


MASSY  and  Another  v.  The  Beverend  JOHN  NANNEY,  Clerk.    Jan.  24. 

By  a  marriage  settlement,  defendant,  in  consideration  of  40002.  paid  by  the  ikther  of  the 
intended  wife  as  a  marriage  portion,  and  in  consideration  of  the  marriage,  corenanted 
to  pay  an  annuity  of  8002.  a  year  to  plaintiff,  to  the  use  of  the  intended  husband  and 
wife,  daring  their  joint  lives  : 

Held,  that  the  deed  did  not  require  a  452.  ad  valorem  stamp,  as  upon  the  sale  of  an 
annuity. 

The  declaration  stated,  that  on  the  16th  of  July  1828,  by  an  indenture  made 
between  the  defendant  of  the  first  part,  Bobert  Chambre  Yaughan  of  the  second 
part.  The  Honourable  Edward  Massy  and  Anna  Massy  of  the  third  part,  and 
the  plaintiffs  of  the  fourth  *part, — ^reciting,  that  a  marriage  had  been  nAm 
agreed  upon,  and  was  then  intended  to  be  solemnised,  between  the  said  *■ 
B.  C.  Yaughan  and  Anna  Massy,  with  the  consent  of  her  father  the  said  B. 
Massy ;  that  upon  the  treaty  for  the  said  marriage,  and  in  consideration  thereof, 
and  of  the  sum  of  4000/.  which  £.  Massy  had  agreed  to  advance  as  a  portion  for 
his  daughter,  the  defendant  had  agreed  to  enter  into  the  covenant  and  agreement, 
thereinuter  contained,  for  securing  the  payment  of  the  annuities  or  yearly  sums 
therein-after  mentioned  upon  the  trusts  therein-after  declared  concerning  the  same, 
— ^it  was  witnessed  that  in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  then  intended  marriage  and  of  the  portion  or  portions  which  the  said  B.  C. 
Yaughan  would  receive  with  the  said  Anna  Massy,  and  also  in  consideration  of  the 
natural  love  and  affection  which  the  defendant  bore  towards  his  nephew,  the  defen- 
dant did  thereby  for  himself,  his  heirs,  executors  and  administrators,  covenant 
with  the  plaintiffs  in  manner/oUowing ; — That,  in  case  the  said  marriage  should 
be  solemnised,  the  defendant,  his  heirs,  executors,  or  administrators,  would 
thereupon  pay  to  the  plaintiffs,  or  the  survivor  of  them,  his  executors  or  admin- 
istrators, during  the  joint  lives  of  them  the  said  B.  G.  Yaughan  and  Anna  Massy, 
the  olesr  yearly  sum  of  800/.  of  lawful  money  of  Great  Britain,  by  equal  half 
yearly  payments,  free  from  all  deductions  whatsoever ;  the  first  payment  thereof 
to  be  made  at  the  expiration  of  six  calendar  months  from  the  day  of  the  solem- 
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nixation  of  the  sftid  then  intended  marriage;  in  trn&t  for  and  for  the  use  of 
the  said  R.  C^  Yaughan  and  Anna  Massy^  and  to  he  paid  to  him,  or  to  suoh 
person  or  persons,  and  in  such  manner,  as  he  should  direct.  After  ayerment  of 
the  marriage,  the  breach  assigned  was,  that  although  six  calendar  months  had 
elapsed  since  the  day  of  the  solemnization  of  the  said  marriage,  yet  the  defen* 

*4801  ^^^^  ^^^  *^^^  ^^^^  ^^^  ^^^  ^^'  ^'  caused  to  be  paid,  to  the  plaintiffs, 
-■  during  the  joint  natural  lives  of  them  the  said  R.  C.  Yaughan  and  Anna 
his  wife,  the  clear  yearly  sum  of  800/.  of  lawful  money  of  Great  Britain,  by 
equal  half-yearly  payments,  free  from  all  deductions  whatsoever,  or  otherwise 
howsoevor. 

Plea, — ^Non  est  fiictum. 

At  the  trial,  the  deed  set  forth  in  the  declaration  was  proved,  and  appeared 
to  bear  stamps  of  1/.  15«.,  12L,  and  5/.    There  was  no  proof  of  enrolment. 

It  was  objected,  that  the  deed  was  for  the  sale  of  an  annuity,  the  considera- 
tion for  which  was  4000Z. ;  that,  therefore,  the  stamp  should  have  been  45/. : 
and  that  the  deed  should  have  been  enrolled. 

A  yerdict  was  found  for  the  plaintiffs,  with  leave  for  the  defendant  to  move 
to  enter  a  nonsuit  on  the  above  objections. 

R,  Alexander  now  moved  accordingly,  contending  that,  where  the  considera- 
Xvm  for  an  annuity  was  marriage  and  a  sum  of  money,  there  was  a  sale  of  an 
annuity  within  the  language  of  the  Stamp  Act,  55  G.  3,  c.  184,  Schedule,  part 
1.  *' Conveyance,  upon  the  sale  of  any  lands,  tenements,  rents,  annuities,  or 
other  property ; — ^for  and  in  respect  of  the  principal  or  only  deed,  instrument, 
or  writing,  by  which  the  lands  or  other  things  sold  shall  be  conveyed  to  the 
purchaser,  or  any  other  person  by  his  direction, — ^Where  the  purchase  or  con- 
sideration money  therein  expressed  shall  amount  to  4000/.,  and  not  to  5000/. — 
45/." 

At  all  events,  the  deed  should  have  been  enrolled  under  53  G.  3,  o.  141. 

TiNDAL,  C.  J.  That  objection  has  not  been  pleaded ;  and  with  respect  to 
"^4811  ^^^  alleged  insufficiency  of  the  stamp,  *there  has  been  neither  a  pur- 
J  chase  nor  a  sale  of  an  annuity  to  bring  the  case  within  the  language  of 
the  schedule. 

In  Doe  dem.  Manifold  v.  Diamond,  4  B.  &  C.  243,  6  D.  &  R.  828,  where  a 
lather,  seised  in  fee  of  an  estate,  conveyed  it  to  his  son  by  a  deed,  which  recited 
that  he  (the  father)  was  minded  and  was  resolved  to  give  and  assure  it  to  his 
son,  as  well  in  consideration  of  natural  love  and  affection,  as  also  in  considera- 
tion of  the  provision  which  the  son  had  that  day  made  (by  his  bond)  of  1500/. 
in  aogmentation  of  the  portions  or  fortunes  of  his  sisters ;  it  was  held  that  that 
was  not  a  sale  to  the  son  within  the  meaning  of  the  48  G.  3,  c.  149,  schedule, 
tit.  Conveyance,  and  that  the  conveyance  was  not  subject  to  the  ftd  valorem 
stamp  doty.  Rule  refttsed.(a); 

(a)  See  Blandy  o.  Herbert,  9  B.  &  C.  396. 


The  Master  and  Wardens  of  the  SKINNERS'  Company  v,  JONES^   Jan.  2du 

A  bond  executed  by  defendant,  as  surety  for  J.,  March  1st,  1S32,  was  conditioned  for  pay-i 
ment  of  6/.  interest  on  a  principal  sum  of  200^.  on  the  Ist  of  March,  1$33>  5^.  on  th^ 
Ut  of  March,  1834,  and  205/.  on  the  let  of  March  1835. 

The  first  year's  interest  was  not  paid  till  March  30th,  1833. 

In  Jane  1833  defendant  became  bankrupt: 

Held,  that  the  bond  had  been  forfeited,  and  was  therefore  provable  ander  defendant's 
commission. 

This  was  an  action  of  debt  on  a  bond,  bearing  date  the  let  of  March  1832, 
subject  to  the  following  condition,  which  was  set  out  in  the  declaration  i—s 
'*  Whereas,  by  an  order  of  the  High  Court  of  Chancery  bearing  date  the  1st  day 
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of  Angast  1S22,  and  wade  in  *the  Matter  of  Thomas  Hunt's  Charity,  it  r^^AQo 
was  ordered  that  the  scbenie  therein  mentioned,  as  approTed  of  by  the  I- 
master,  should  be  carried  into  effect  by  which  scheme  it  was,  among  other 
things,  proposed  that  the  annual  sum  of  400/.  should  be  immediately,  and  from 
time  to  time  afterwards^  ient  out  bj  the  Skinners'  Company  to  as  many  young 
men  as  were  freemen  of  the  said  company,  as  the  same  would  be  sufficient  for, 
until  it  should  have  accumulated  to  4000/.^  in  sums  of  200/.  each,  for  the  space 
of  three  years,  at  interest  after  the  zmte  of  21.  10s.  per  cent.,  upon  security  to 
be  approved  of  by  the  master  and  wardens  of  the  said  company,  for  the  repay- 
ment of  such  sum  of  200/.  with  the  said  interest  (payable  yearly),  at  the  end  of 
the  said  three  years ;  ajid  that  in  case  any  young  man,  who  should  have  bad 
such  loan  advanced  to  him  as  aforesaid,  should,  during  any  part  of  the  time 
which  he  was  entitled  to  retain  and  hold  the  same,  fall  into  any  decay  by  riot  or 
ill  husbandry,  or  any  dishonest  or  immoral  conduct,  the  said  master  and  wardens 
should  be  at  liberty  to  call  in  and  enforce  the  repayment  of  the  loan  of  each 
and  every  such  young  man  with  all  interest  due  thereon,  and  lend  out  the  same 
asain  to  others ;  and  whereas  James  Butler  applied  to  the  master  and  wardens 
of  the  said  company  for  the  loan  of  the  sum  of  200/.,  and  satisfactorily  shewed 
to  the  said  master  and  wardens  that  he  was  qualified  to  accept  of  such  loan  ac- 
cording to  the  said  order  and  scheme,  and  proposed  Francis  Jones  as  his  surety 
for  the  repayment  of  the  said  sum,  with  interest  as  aforesaid,  and  for  the  per- 
formance of  the  conditions  of  the  said  loan,  pursuant  to  the  requisitions  of  the 
said  order  and  scheme ;  and  the  said  master  and  wardens,  being  satisfied  with 
such  security  and  qualification,  advanced  and  lent  the  sum  of  200/.  unto  the 
said  James  iButler,  according  to  the  trusts  reposed  in  them ;  the  condition  of 
this  bond  is,  that  if  the  said  James  Butler,  *his  heirs,  executors,  or  ad-  r^t^go 
ministrators,  should  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  *- 
said  master  and  wardens,  their  successors  or  assigns,  on  the  1st  day  of  March 
next  ensuing  the  day  of  the  date  of  the  bond,  the  sum  of  5/.,  being  the  first 
year's  interest  on  the  said  sum  of  200/.  at  the  rate  of  2/.  10«  per  cent,  per  an* 
num ;  and  on  the  first  day  of  March  1834,  the  like  sum  of  5/.,  being  the  second 
year's  interest  as  aforesaid ;  and  on  the  1st  day  of  March  1835,  the  sum  of  205/. 
of  like  lawful  money,  being  the  said  principal  of  200/.,  and  the  third  year's 
interest  as  aforesaid }  or  in  case  the  said  James  Butler  should,  during  any  part 
of  the  said  term  of  three  years,  during  which  he  was  to  retain  and  hold  the  said 
sum^  of  200/.  as  aforesaid,  Ml  into  deoay  by  riot  or  ill  husbandry,  or  any  dis- 
honest or  immoral  conduct;  then  if  the  said  James  Jones,  his  heirs,  executors, 
or  administrators,  should  well  and  truly  pay  or  cause  to  be  paid  on  demand 
unto  the  said  master  and  wardens,  their  successors  or  assigns,  the  full  sum  of 
290/.,  with  interest  for  the  same,  after  the  rate  i^oresaid,  Arom  the  date  of  the 
aboye  bond,  or  from  the  last  day  up  to  which  the  interest  of  the  said  sum  of 
200/,  should  have  been  paid  as  the  case  should  happen,  the  bond  should  be  void, 
but  otherwise  should  be  and  remain  in  full  force  and  virtue."  The  declaration 
then  stated,  that,  although  the  said  J*  Butler  duly  paid  the  two  several  sums  of 
5/.  each,  being  the  first  two  years'  interest,  aooording  to  the  condition  in  that 
behalf,  to  wit^  on,  &0r,  and  although  the  day  in  and  by  the  said  condition  ap- 
pointed for  payment  of  the  sum  of  205/.  elapsed  long  before  the  commencement 
of  this  sui^  yet  the  said  J.  Butler  did  not  on  the  day  and  year  last  aforesaid, 
to  wit,  on  the  1st  of  March  1835,  pay  the  said  sum  of  205/.  according  to  the 
tenor  and  effect  of  the  said  condition  in  that  behalf,  and  the  same  was  and  still 
remained  wholly  due  and  unpaid  to  the  plaintifi* 

The  defendant  pleaded,  diat  the  said  J.  Butler  did  not  duly  pay  the  r  4^404 
interest  which  became  due  under  and  by  virtue  of  the  said  writing  obli-  I- 
gatory,  and  the  said  condition  thereof,  on  the  Ist.  of  March  1833,  according 
to  the  form  and  effect  of  the  condition  of  the  said  writing  obligatorv,  as  in 
the  daelaration  alleged,  but  wholly  neglected  and  omitted  so  to  do,  and  therein 
failed  and  made  de&ult^  whereby  the  said  writing  obligatory  became  forfeited : 
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and  afiet  the  makine  the  said  writing  obligatory,  and  after  the  same  so 
became  forfeited,  and  before  the  commencement  of  this  snit,  to  wit,  on,  &c.,  the 
defendant  became  bankrupt  within  the  true  intent  and  meaning  of  the  statute, 
made  and  then  in  force  concerning  bankrupts ;  and  that  the  said  debt  in  the 
declaration  mentioned,  and  thereby  demanded  became  due  and  was  payable,  and 
the  cause  of  action  for  or  in  respect  thereof  accrued  to  the  plaintiffs  before  the 
defendant  so  became  a  bankrupt  as  aforesaid ;  and  of  that,  the  defendant  put 
himself  npon  the  country,  &c. 

The  plaintiflb  joined  issue ;  and  by  consent  of  parties,  the  fkots  were  stated 
for  the  opinion  of  the  court  in  the  following  case  : — 

By  bond  of  the  Ist  March  1832,  stated  in  the  declaration,  and  executed  as 
well  by  the  said  J.  Butler  as  the  defendant,  they  became  jointly  and  severally 
bound  to  the  plaintifisin  400^.,  subject  to  the  condition  stated  in  the  pleadings. 
The  sum  of  200/.  therein  mentioned  was  advanced,  as  therein  expressed,  to  J. 
Butler,  who  paid  the  plaintiffs  the  first  year's  interest,  viz.  5/.  on  the  30th  of 
March,  1833 ;  and  the  second  year's  interest  5/.,  on  the  5th  of  April,  1834; 
but  had  not  paid  the  205/.  which  was  payable  on  the  1st  of  March,  1835,  ac- 
cording to  the  said  condition,  or  any  part  thereof. 

^ jQc-i  The  defendant  being  a  trader,  and  indebted  to  divers  ^persons,  com- 
^  mitted  an  act  of  bankruptcy  on  the  10th  of  June,  1833 ;  and  a  commis- 
sion of  bankrupt  was  duly  awarded  and  issued  against  him  on  the  20th  of  June, 
1833,  under  which  the  said  act  of  bankruptcy  was  proved,  and  he  was  thereon 
duly  declared  a  bankrupt;  and  on  the  24th  of  August  1833,  a  certificate  of  his 
conformity  was  duly  signed  and  allowed. 

After  the  Ist  of  March  1835,  several  applications  for  payment  of  the  2052. 
were  fruitlessly  made  to  J.  Butler;  but  no  application  was  made  to  the  defend- 
ant,  aA  his  surety,  for  payment  of  that  sum  until  the  20th  of  May  1835 ;  nor 
did  the  defendant  receive  any  notice  from  the  company  that  they  should  look 
to  him  for  payment  of  either  the  principal  or  the  interest  before  the  last-men- 
tioned day. 

The  plaintifis  never  proved  or  claimed,  or  attempted  to  prove,  any  debt  what- 
ever on  the  estate  of  the  defendant  under  the  commission  issued  against  him. 

The  question  for  the  opinion  of  the  Court  was. 

Whether  the  bankruptcy  and  certificate  of  the  defendant  barred  the  claim  of 
the  plain tiffi  in  the  present  action.  If  the  court  should  be  of  opinion  in  the 
affirmative,  then  the  plaintiffs  agreed  that  a  judgment  should  be  entered  against 
them  of  nolle  prosequi  immediately  after  the  decision  of  this  case,  or  otherwise 
as  the  Court  might  think  fit;  but  if  the  Court  should  be  of  a  different  opinion 
then  the  defendant  agreed  that  judgment  should  be  entered  against  him  by  con- 
fession for  400/.  debt  and  1«.  damages,  and  costs,  to  be  taxed  immediately  after 
the  decision  of  this  case,  or  otherwise  as  the  court  might  think  fit;  and  that 
jodgment  should  be  entered  accordingly. 

Mender$on  for  the  plaintiffs.  The  plaintifis  are  not  barred  by  s.  121,  6  G-. 
4,  c.  16,  which  discharges  a  certificated  bankrupt  from  all  debts  provable  under 
*4861  ^commission ;  for  this  debt  was  not  provable  under  defendant's  com- 
^  mission.  The  defendant  entered  into  tne  bond  as  surety  for  payment 
of  205/.  by  Butler  on  the  1st  of  March  1835,  and  interest  on  200/.  from  the  1st 
of  Uareh  1882 ;  and  he  was  also  to  pay,  if  Butler,  by  misbehaviour  in  the  in-* 
terval;  placed  the  principal  in  danger.  Now,  though  by  sect.  56, 6  G.  4,  c.  16, 
debts  payable  on  a  contingency  are  provable  under  a  commission  of  bankruptcy 
if  the  contingency  be  capable  of  valuation,  yet,  here,  the  contingency  never 
bappened  till  eighteen  months  after  the  defendant  had  obtained  his  certificate, 
and  it  was  not  of  such  a  nature  as  to  be  capable  of  valuation.  This  case  falls 
within  the  principle  established  by  Thompson  v.  Thompson,  2  New  Cases,  168, 
wkere  it  was  held  that  the  instalments  of  an  annuity  for  the  payment  of  which 
a  baakrapt  was  surety  only,  and  which  he  covenanted  to  pay  in  case  of  the  de- 
finilt  of  the  graatof;  were  not^  where  they  become  due  after  his  bankruptcy. 
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provable  under  a  fiat  against  the  surety ;  and  the  reasoning  of  Tindal,  G.  J.,  as 
to  the  claim  for  the  growing  instalments  of  the  annuity  (p.  173,)  applies  ex- 
actly to  the  claim  for  the  interest  accruing  upon  this  bond.  Conceding,  for  the 
sake  of  argument,  that  the  bond  was  forfeited  before  the  bankruptcy,  that  cir-* 
cumstanoe  does  not  take  the  claim  in  respect  of  the  interest  out  of  the  principle 
of  Thompson  v.  Thompson.  Even  under  the  old  statutes,  where  it  was  douW 
ful,  as  in  the  case  of  a  guaranty,  whether  a  liability  would  ripen  into  a  debt,  it 
was  held  that  the  claim  was  not  provable.  Ex  parte  Adney,  Cowp.  460.  In 
Alsop  V.  Price,  Dougl.  160,  a  surety  was  sued  after  he  had  obtained  his  cer- 
tificate as  a  bankrupt,  on  a  bond  with  a  condition  similar  to  the  present;  and 
the  bond  was  held  not  provable  under  the  commission.  It  is  true,  that  in  that 
case,  the  bond  was  not  forfeited  till  after  the  bankruptcy ;  but  "^the  for-  nAQj 
feiture  here,  before  the  bankruptcy,  was  waived  by  the  plaintifiis'  accept-  *■ 
ine  interest,  and  continuing  to  look  to  the  principal  debtor  after  the  forfeiture; 
and  in  all  the  cases  where  the  bond  has  been  foHeited  before  the  bankruptcy, 
the  debt  has  been  held  provable,  not  on  that  account,  but  because  the  debt 
rested  on  a  contingency  capable  of  valuation :  as  in  Wyllie  v,  Wilkes,  Dougl.  501, 
where  the  contingency  was  the  payment  of  an  annuity.  But  where  the  contin- 
gency is  not  capable  of  valuation  (as  the  liability  for  the  growing  instalments 
on  a  bastardy  bond,  Overseers  of  St.  Martin's  v.  Warren,  1  B.  &  Aid.  491, — 
an  engagement  to  pay  at  the  end  of  five  years,  with  power  to  the  oblisee  to  call 
in  pnncipal  and  interest  before,  Clements  v.  Langley,  5  B.  &  Adol.  372, — a 
bond  by  an  assignee  for  indemnifying  a  lessee  against  breach  of  covenants  in  a 
lease,  Taylor  v.  Young,  3  B.  &  Aid.  521, — the  debt  cannot  be  proved  under 
the  commission.  The  present  is  not  an  annuity  bond,  Winter  v.  Mouseley,  2 
B.  &  Aid.  802,  or  a  bond  for  the  mere  payment  of  interest;  but  the  oontingen- 
des  on  which  the  defendant  is  to  be  liable  are,  the  power  and  will  of  the  prin- 
cipal debtor  to  pay ;  his  falling  into  insolvency ;  and  the  obligees  choosing  to 
resort  to  the  surety.  Those  are  contingencies  incapable  of  valuation :  Attwood 
V.  Partridge,  4  Bing.  209,  Boorman  v,  Nash,  9  B.  &  C.  145,  Yallop  v.  Ebers, 
1  B.  &  Adol.  698,  Ex  parte  Lancaster  Canal  Company,  1  Montague,  27^  £x 
parte  Davis,  Id.  121,  297,  Ex  parte  Tindal,  8  Bingh.  402. 

It  will  be  contended,  however,  that  by  non  payment  of  principal  and  interest 
on  the  1st  of  March  1835,  the  contingency  was  at  an  end,  and  the  debt  abso- 
lute; but  that  was  eighteen  months  after  the  defendant  obtained  his  oertificate ; 
and  in  Ex  parte  Holt,  2  Mont.  &  Ayrton,  562,  where  one  of  *two  trus-  rntAQQ 
tees  misapplied  the  trust  funds,  and  a  commission  issued  against  him,  ■- 
under  which  he  obtained  his  certificate ;  no  proof  was  made,  as  he  concealed  the 
fact,  and  continued  to  pay  the  interest;  four  years  afterwards  a  joint  fiat  issued 
against  him  and  his  then  partners,  under  which  he  also  obtained  his  certificate ; 
after  which  the  breach  of  trust  was  discovered ;  it  was  held,  that  the  certificate 
under  the  commission  was  a  bar  to  any  proof  under  the  fiat.  It  is  true  that  in 
Ex  parte  Grundy,  1  Mont.  &  M<Arth.  293,  and  Ex  parte  Lewis,  Id.  426,  a 
debt  accuing  after  the  bankruptcy  was  admitted  to  proof,  but  the  (j^nestion 
underwent  no  discussion :  and  if  a  debt  accruing  at  the  distance  of  eighteen 
months  after  certificate  be  admitted  to  proof,  no  une  can  be  drawn,  and  claims 
might  on  the  same  principle  be  made  after  as  many  years. 

Fish,  for  the  defendant.  The  bond  was  forfeited  by  the  nonpavment  of  in- 
terest on  the  Ist  of  March  1833,  and  by  its  forfeiture  became  an  absolute  debl^ 
provable  under  the  commission. 

And  the  forfeiture  was  not  waived  by  receipt  of  interest  after  the  day  it 
became  due;  for  this  is  not  a  bond  simply  for  payment  of  a  given  sum  of 
money  and  interest,  in  which  case  payment  after  the  day  might  have  been 
available  under  4  Ann.  c.  16,  s.  13 ;  but  a  bond  for  the  repayment  of  i^oney 
on  the  misconduct  of  the  borrower,  with  respect  to  which  it  would  have  been 
necessary  to  assign  breaches  under  8  &  9  W.  3,  o.  11,  s.  8:  Yansandaa  v, 
,  1  B.  &  Aid.  214,  Murray  v.  Earl  of  Stair,  2  B.  &  C.  82,  Smith  «,. 
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Bond,  10  BiDgh.  125.  And  payment  after  the  day  has  always  been  held  nuga- 
tory in  answer  to  a  claim  on  a  bond  sach  as  this  :  Ex  parte  Winchester,  1  Atk. 
116,  Perkins  v.  Kempland,  2  W.  Bl.  1106.  Then,  in  the  defendant's  obliga- 
^4891  ^^^°  there  *was  no  contingency ;  for  it  was  his  duty  to  see  the  interest 
^  paid  at  the  day  appointed.  Ex  parte  King,  8  Yes.  334,  is  in  point : 
there  the  Lord  Chancellor  said,  "  It  \As  often  been  determined  in  bankruptcy, 
that  if  the  condition  is  broken  before  the  bankruptcy,  you  may  prove :  but  there 
is  no  instance  of  admitting  the  proof  where  the  condition  was  not  previoasly 
broken.  If  the  bond  had  been  forfeited  either  as  to  the  capital  or  the  dividend, 
it  would  have  done;  as  if,  though  the  bankruptcy  was  previous  to  the  time  at 
which  the  stock  was  to  be  replaced,  a  forfeiture  had  been  incurred  by  not  pay- 
ing the  dividend ;  and  the  petitioner  might  in  either  case  have  proved."  At  all 
events,  after  the  contingency,  if  any,  had  been  determined  by  the  forfeiture  of 
the  bond,  it  was  immaterial  that  it  had  previously  existed.  In  Ex  parte  Bx)w- 
latt,  2  Rose,  416,  a  bond  was  conditioned  to  be  void  upon  payment  of  3000^., 
with  interest  from  the  death  of  the  obligor,  if  the  obligor  should  perform  his 
covenant  for  the  pavment  of  an  annaity  specified  in  an  indenture  of  settlement ; 
the  annuity  bein^  in  arrear  at  the  time  of  the  bankruptcy  of  the  obligor,  was 
held  to  create  a  breach  of  the  condition  of  the  bond,  to  which  the  certificate 
wonld  be  a  bar;  and  the  obligee  was  allowed  to  prove  under  the  commission. 
And  these  cases  were  previous  to  the  6  G.  4,  c.  16,  by  which  all  contingent 
debts,  if  capable  of  valuation,  are  allowed  to  be  proved  under  the  commission : 
Ex  parte  Tindal,  Ex  parte  Lewis.  Here,  on  the  forfeiture  of  the  bond,  the  de- 
fendant's contract  became  absolute ;  and  where  the  contract  is  absolute,  there 
is  no  difficulty  as  to  proof  of  the  debt :  Ex  parte  Thompson,  2  Deac.  &  Chitt. 
126.  In  Ex  parte  Myers,  2  Deac.  &  Chitt.  251,  Sir  G.  Bose  says,  <<I  never 
before  heard  it  doubted  that  the  debt  was  provable  after  the  contingency  had 
*4901  ^^PP^'^^*''  ^^^  ^^^^9  therefore,  was  provable  *here ;  and  this  action 
-'   is  barred  by  the  defendant's  certificate. 

Hendenon,  in  replv,  observed  on  the  injustice  of  resorting  to  the  bankrupt 
estate  of  the  surety,  and  diminishing  the  fund  for  his  creditors,  at  a  time  when 
the  principal  was  solvent,  and  the  plaintiffs  continued  to  resort  to  him  for  pay- 
ment of  interest  without  apprising  the  surety  that  it  had  been  paid  after  the 
day.     By  such  resort  to  the  principal,  the  forfeiture  had  clearly  been  waved. 

Tindal,  C.  J.  The  question  is,  whether  the  debt  which  accrued  under  the 
bond  given  by  the  defendant  was  provable  against  the  estate  of  the  defendant : 
for  if  it  was  provable,  his  certificate  is  a  bar  to  this  action.  In  considering  this 
onestion,  it  will  not  be  necessary  for  us  to  go  into  the  construction  of  sect.  56, 
6  O.  4,  c.  16,  or  to  consider  the  cases  which  have  been  decided  on  that  section ; 
for  on  the  best  consideration  that  I  can  give  to  the  case,  I  think  the  bond  was 
forCnted  at  the  time  of  the  bankruptcy,  and  might  then  have  become  the 
flabjeet  of  proof  against  the  bankrupt's  estate. 

The  bond,  which  bears  date  the  Ist  of  March,  1832,  is  entered  into  by  two 
perwms  jointly  and  severally  for  the  payment  of  400/.  to  the  Skinner's  Com- 
pany, subject  to  a  certain  condition.  It  is  the  same  as  if  there  were  two 
fieparate  bonds;  and  the  condition  is,  for  the  payment  of  5/.  on  the  Ist  of 
March,  1833,  and  1884,  and  for  the  payment  of  205/.  on  the  1st  of  March, 
1835.  It  is  stated  in  the  case  as  a  fact,  that  the  bl.  payable  on  the  1st  of  March, 
1838,  was  not  paid  till  the  30th  of  March  in  that  year.  No'  one  can  doubt, 
therefore,  in  a  court  of  law,  that  the  bond  was  forfeited,  and  the  penalty  due  in 
March,  1833.  If  things  had  remained  in  that  state  till  June,  1834,  no  argu- 
*4dl1  ™®°^  could  have  "^been  raised.  But  it  is  contended  that,  in  consequence 
-'  of  interest  having  been  paid  on  the  30th  of  March,  1833,  and  accepted 
by  the  plaintiffs,  the  legal  effect  of  the  forfeiture  has  been  waived.  I  am  not 
aware  of  any  authority  for  such  a  position.  If  the  bond  had  been  conditioned 
for  the  payment  of  principal  as  well  as  interest  on  that  day,  and  principal 
and  interest  had  been  accepted  after  the  day  stipulated,  the  statute  of  Ann6 
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would  hftTe  madefittch  paj^ent  snffioient ;  but  the  pftssing  oi  that  statate  ahowiB 
that  Buch  a  payment  would  not  haye  cured  the  forfeiture  at  common  law;  and 
Oomyn'a  Digest,  Accord  and  Satisfaction,  A.  2,  shews  that  accord  and  satisfac- 
tion is  not  a  good  plea  when  a  certain  duty  accrues  bj  deed,  as  the  deed  can 
only  be  met  by  matter  of  as  high  a  nature. 

That  statute,  however,  does  not  apply  to  a  case  where  a  bond  is  conditioned 
for  other  things  besides  the  payment  of  the  principal  debt  and  interest  on  a 

{iven  dav ;  nor  to  a  case  where  the  debt  and  interest  are  not  both  discharged 
y  the  obligor. 

The  bond,  therefore,  in  this  case,  was  clearly  forfeited ;  and,  though  I  am  not 
prepared  to  say  that  equity  might  not  have  prevented  the  obligees  from  proving, 
after  they  had  consented  to  hold  the  principal  debtor  still  liable,  yet,  m  legal 
construction  the  bond  was  forfeited,  and  the  penalty  became  a  debt.  And  though 
the  obligees  would  have  been  entided  to  no  more  than  was  actually  secured,  sub- 
ject  to  a  rebate  of  interest  from  the  day  of  payment,  yet  as  the  debt  was  prova- 
ble it  ought  to  have  been  proved,  and  is  barred  by  the  defendant's  certificate. 

Park,  J.  The  case  has  been  well  argued,  and  I  was  impressed  at  first  with 
an  opinion  that  this  was  a  contingent  debt;  but  I  am  satisfied  now  that  the  bond 
was  forfeited  in  March,  1833 ;  and  if  the  obligees  had  proceeded  *then,  r^^oo 
the  penalty  was  a  debt  as  against  the  surety.  Having  once  been  forfeit-  ^ 
ed,  the  bond  constituted  a  debt  at  law,  which  might  have  been  proved  under 
the  defendant's  commission,  and  therefore,  is  barred  by  his  certificate. 

Vauqhan,  J.  I  am  of  the  same  opinion.  The  apparent  hardship  of  making 
the  estate  of  the  surety  liable,  while  the  principal  might  yet  pay  the  debt,  in- 
duced me  at  first  to  hesitate ;  but  I  no  longer  entertain  any  doubt.  By  sect. 
121,  6  Cr.  4,  c.  16,  the  bankrupt  is  discharged  by  his  certificate  of  conformity 
from  all  claims  and  demands  provable  under  his  commission ;  the  question  there- 
fore is,  whether  here  was  a  debt  provable  under  the  commission.  Now  the  form 
of  this  bond  is  such  as  to  make  it  the  same  thing  as  two  separate  bonds,  to  pay 
interest  on  the  1st  of  March.  As  the  interest  was  not  paid  on  that  day,  the 
bonds  became  forfeited ;  and  at  law  the  forfeiture  is  not  purged  by  subeequent 
payment,  whatever  relief  might  be  afforded  to  the  parties  in  eauity. 

The  debt  accruing  on  the  bond  was  provable  under  the  defendant's  commia- 
sion,  and  is  consequently  barred  by  his  certificate. 

Judgment  for  defendant. 


*  WILLIAM  RICHARDS  and  PEGGY  his  Wife,  Executrix  of  PEGGY  r*.o« 
MANLEY,  deceased,  v.  J.  M.  BROWNE,  Executor  of  DENNIS  t  *^ 
WITHERS  WADE,  deceased.  Executrix  of  W.  B.  WADE,  deoeaaed. 

The  attorney  of  a  creditor  of  a  testator  wrote  as  follows  to  the  attorney  of  hts  execu- 
trix: 

"  My  clients  do  not  claim  from  W.  payment  of  this  money  at  ezecntriz  of  W.  B.  W.,  bnt 
they  claim  from  her  indiTidnally,  she  having  become  liable,  by  payment  of  inlereit 
from  time  to  time,  to  this.debf 

Held  to  be  no  waiter  of  the  creditor's  right  to  sue  W.  as  executrix,  nor  any  excuse  to  her 
for  dischargring  legacies  before  debts. 

2.  Where  an  execntrix  has  a  life  estate  in  a  chattel  under  a  bequest,  her  taking  posses- 
sion of  the  chattel  is  no  assent  to  a  further  bequest  thereof  in  remainder. 

The  plaintiffs  declared  on  a  promissory  Dote,  bearing  date  the  12th  of  April, 
1816,  by  which  William  Barry  Wade,  deceased,  promised  to  pay  Peggy  Man- 
ley,  deceased,  100/.,  with  lawful  interest  for  the  same :  also  on  an  account  stated 
between  Peggy  Manley,  deceased,  and  Dennis  Withers  Wade,  as  executrix  of 
W.  B.  Wade. 

The  defendant  pleaded,  first,  that  at  the  time  of  the  commencement  of  this 
suit,  and  evejr  since,  he  had  had  no  goods  or  chattels  of  W.  B.  Wade,  deceased, 
at  the  time  of  his  death,  in  the  huida  of  the  defendant  as  executor  as  aforesaid, 
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orotherwifldy  to  be  adBdnkfered;  loid  abo,  that  at  ihe  tittfe  of  {be  6oiiiiie«ce- 
meat  of  the  sni^  and  ever  nnoe,  he  had  had  no  goods  or  ohattd^  of  the  said  D. 
W.  Wade,  deoeued,  at  the  time  of  her  death,  in  the  hands  of  the  defettdant  as 
exeoator  as  aforesaid,  to  be  administered.  Seoondly,  No  effects  of  the  said  W. 
B.  Wade.  Thirdly,  Payment  of  several  specialty  debts  due  from  D,  W.  Wade ; 
andallegatioa  of  others  outstanding.  And,  laistly,  Full  administration  of  all 
the  effecte  of  D.  W.  Wade,  deceased. 

The  pkintifb  replied  to  the  first  and  last  pleas,  that,  at  the  oommenoement 
of  this  sait,  the  defendant  had  in  his  hands  effects  of  W.  B.  Wade,  deceased,  at 
the  time  of  his  death,  to  be  administ^«d. 

*4941       *^^        ^"^^'  before  Bolhind,  B.,  Tannton  spring  assiies,  1886,  the 
^  following  facts  were  proved  or  admitted : — 

The  pkiin^'s  wife  was  executrix  of  Peggy*  Manley,  deceased.  The  plaintifb 
soed  on  a  promissory  note  fbr  100^.,  given  by  W.  B.  Wade  to  Peggy  Manley  in 
1816,  the  interest  on  which  had  been  regularly  paid  by  W.  B.  Wade  during 
his  life,  and  by  D.  W.  Wade  after  hiis  death,  up  to  the  year  1831.  W.  B. 
Wade  died  in  1825,  bequeathing  to  B.  W.  Wade  his  household  famltuie  for 
her  life;  and  after  her  death,  to  Sarah  Chappie. 

Dennis  Withers  Wade  died  in  1832,  leaving  defendant  her  executor. 

In  July,  1831,  James  Waldron,  the  plaintiffs'  then  attorney,  wrote  to  the 
defendant  and  his  brother^  on  the  subject  of  the  promissory  note,  as  follows  :«- 

'^  Bichards  v.  Wade.  As  I  am  apprehensive  you  have  in  some  measure  mis- 
understood my  clients'  demand,  I  write  you  by  return  of  post.  My  clients  do 
not  claim  from  Miss  Wade  payment  of  this  money  as  executrix  or  administratrix 
of  W.  B.  Wade,  Esq. ;  but  they  claim  from  Miss  Wade  individually,  Miss  Wade 
having  become  liable,  from  payment  of  interest  from  time  to  time,  to  this 
debt.'^ 

Waldron  was  not  called  as  a  witness;  and  there  was  no  evidence  of  his 
authority  to  write  the  letter,  except  that  he  at  that  time  acted  as  the  plaintifb' 
sttomej.  The  letter  was  not  stamped ;  nor  was  there  any  evidence  of  payment 
made  in  consequence  thereof. 

The  plaintiffs  had  previously,  in  May,  1881,  given  the  defendant  and  his 
partner,  who  were  the  attorneys  of  Miss  Wade,  the  following  reoeipt  for  one 
year's  interest  of  the  sum  claimed  in  this  action : — 

<<183I,  May  24.  Beceived  of  Messrs.  B.  and  M.  Browne,  by  payment  of 
Mr,  James  Waldron,  the  sum  of  6/.,  being  for  one  year's  interest  of  100/.  due 
from  Miss  Dennis  Withers  Wade  to  us  on  the  12th  of  April  last." 
*4951  ^Uf>^  ^^®  ^^^  ^  ^'  ^  Wade,  Miss  D.  W.  Wade  took  possession 
-■  of  the  furniture  bequeathed  to  her  for  life ;  and  upon  her  death  S.  Chap- 
pie, with  the  consent  of  the  defendant,  took  possessson  of  the  same  furniture. 
The  pUuntifis  proved  that  that  furniture  was  now  in  the  hands  of  S.  Chappie, 
sod  that  it  was  worth  200/. 

A  verdict  was  thereupon  found  for  the  plaintiffs,  suliject  to  the  opinion  of 
the  Court  on  a  special  case,  stating  the  above-mentioned  facts. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the  foregoing 
eircumstanoes,  the  defendant  was  liable  to  pay  the  promissory  note  on  which 
the  plaintiffs  sued. 

A»Y,  for  the  plaintiffi.  As  the  making  of  the  promissory  note  by  the  testa- 
tor, and  the  sufficiency  of  assets,  are  undisputed  in  the  case,  the  defendsnt,  as 
executor  of  Miss  Wade,  is  liable  to  the  plaintiff,  unless  the  letter  written  by 
Waldron  operated  as  a  discharge.  Now,  if  the  letter  had  been  written  to  Miss 
Wade,  it  would  not  have  discharged  her;  and  her  executor  cannot  stand  in  a 
better  position.  It  would  not  have  discharged  her,  because  it  is  unintelligible, 
and  oontuns  no  consideration  for  such  discharge.  Miss  Wade,  by  assenting  to 
the  beqoest  of  furniture  before  she  paid  the  testator's  debts,  was  guilty  of  a 
devastavit,  and  already  liable  to  the  plaintiffs  as  executrix,  and  de  bonis  pro- 
priis:  Williams's  Law  of  Executors^  830.    There  was  no  motive^  therefore;  for 
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the  pfadntift  releasing  Miss  Wade's  executor  from  her  liabilitj  as  exeonlarix :  the 
letter  contains  no  consideration  for  such  release }  nor  is  there  any  evidence  that 
Miss  Wade  assented  to  the  euhstitnted  liability.  If,  however,  the  letter  can  bo 
taken  to  have  substituted  a  personal  for  a  representative  liability,  it  is  a  con* 
tract,  and  ought  to  have  been  stamped  before  it  *wa8  received  in  evi-  r^i^gg 
denee.  It  may  be  contended  for  the  defendant  that  the  letter  amounted  ^ 
to  an  authority  to  the  defendant  to  assent  to  the  lesacy  to  Miss  Chappie;  if  so, 
it  ouffht  to  have  been  pleaded  as  such :  it  is  no  evidence  to  shew  that  the  defen- 
dant nas  fully  administered  the  testator's  effects,  or  that  he  has  no  assets ;  but 
only  that  he  was  authorised  to  administer  in  an  irregular  order.  The  defendant 
ought  not  to  have  assented  to  the  legacy  within  a  twelvemonth,  and  without  full 
inquiry :  Davis  v.  Blackwell,  9  Bingh.  5 ;  Ohelsea  Waterworks  Company  v. 
Cowper,  1  Esp.  275. 

Erie,  for  the  defendant.  Waldron's  letter  was,  in  efiect,  an  authority  to  the 
defendant  to  make  over  the  bequest  to  Miss  Chappie,  after  which  he  would  not 
have  been  justified  in  withholding  it.  If  Miss  Cnapple  had  sued  the  defendant 
for  the  furniture  in  trover,  and  the  defendant  had  pleaded  that  he  withheld  it 
to  discharge  the  promissory  note  due  to  the  plaintiffs,  Miss  Chappie,  upon  the 
production  of  Waldron's  letter,  must  have  obtained  a  verdict ;  for  by  that  letter 
it  would  have  appear^  that  the  plaintifl^  had  renounced  all  claim  on  the  assets 
of  W.  B.  Wade.  As  i^inst  the  plaintiffs,  therefore,  the  defendant  is  entitled 
to  say  that  he  has  fully  administen^,  and  that  he  has  no  efiects  of  W.  B.  Wade. 
Waldron's  letter  was  evidence  to  support  the  pleas  of  Plene  administravit  and 
Nulla  bona,  and  no  other  plea  was  requisite. 

Then,  as  the  letter  was  a  mere  authority  to  warrant  the  defendant's  course 
of  distribution,  and  not  a  contract,  no  consideration  was  necessary,  and  no 
stamp :  whether  it  was  given  advisedly,  or  unadvisedly,  it  was  the  act  of  the 
plaintiff  by  their  attorney,  never  disputed  or  revoked ;  and  it  would  be  great 
injustice,  that  the  plaintiffs  *after  misleading  the  defendant,  should  call  ri^AQ'T 
on  him  now  to  indemnify  them  against  the  consequences  of  their  own  ^ 
error  or  laches.  In  Skyring  v.  Greenwood,  4  B.  &  C.  281,  the  defendants, 
army  agents,  had  orders  in  1816  to  stop  certain  allowances  to  officers ;  they  con- 
tinued, however,  to  give  Major  Skyring  credit  in  account  for  the  allowances  till 
1821 ;  when,  for  the  first  time,  they  apprised  him  that  the  allowances  had  been 
stopped  in  1816,  and  refused  to  pay  him  the  money  they  had  so  allowed  in  ac- 
count. They  were  held  liable,  however,  in  an  action  for  money  had  and  received 
to  Major  Skyring's  use;  and  Lord  Tenterden  said,  ''The  particular  fact,  in  this 
case,  upon  which  my  judgment  proceeds  is,  that  the  defendants  were  informed 
in  1816  that  the  Board  of  Ordnance  would  not  allow  those  payments  to  persons 
in  the  situation  of  Major  Skyring;  but  they  never  communicated  to  him  thai 
fact  until  1821,  having  in  the  mean  time  given  him  credit  for  these  allowanoes. 
I  think  it  was  their  duty  to  communicate  to  the  deceased  the  information  which 
they  had  received  from  the  Board  of  Ordnance:  but  they  forbore  to  do  so;  and 
they  suffered  him  to  suppose,  durins  all  the  intervening  time,  that  he  was  en- 
titled to  the  increased  allowances.  It  is  of  great  importance  to  any  man,  and 
certainly  not  less  to  military  men  than  others,  that  they  should  not  be  led  to 
suppose  that  their  annual  income  is  greater  than  it  really  is.  Every  pendent 
man  accommodates  his  mode  of  living  to  what  he  supposes  to  be  his  income ;  it 
ther^ore  works  a  great  prejudice  to  any  man,  if,  after  having  had  credit  given 
him  in  account  for  certain  sums,  and  having  been  allowed  to  draw  on  his  agent 
on  the  faith  that  those  sums  belonged  to  him,  he  may  be  called  upon  to  pay 
them  back.  Here,  the  defendants  have  not  merely  made  an  error  in  account, 
but  they  have  been  guilty  of  a  breach  of  duty,  by  not  communicating  *to  r^Aoo 
Major  Skyrinff  the  instruction  they  received  firom  the  Board  of  Ordnance  ^ 
in  1816;  and  I  think,  therefore,  that  justice  requires  that  they  shall  not  be  per- 
mitted to  recover  back,  or  retain  by  way  of  set-off;  the  money  which  they  had 
once  aUowed  him  in  account." 
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In  that  cake,  there  was  no  oonsickratioii  for  the  sums  allowed  in  account  by 
the  defendants  to  Major  Skyrinff ;  bnt  if  they  were  not  permitted  to  retract  the 
allowance  after  they  had  misled  Major  Skyring  into  a  belief  that  he  was  entitled 
to  reeeiTC  it,  why  shonld  the  plaintiffs  here  be  permitted  to  retract  the  allow- 
ance of  the  bequest  of  Miss  Chappie,  to  which  they  haye  misled  the  defendant 
by  the  letter  of  their  own  attorney  f  Chelsea  Waterworks  Company  i^.  Cowper, 
1  £sp.  275,  Brooking  v,  Jennings,  1  Mod.  174,  Harman  y.  Harman,  8  Mod.  115, 
and  Davis  v.  Blackwell,  are  all  authorities  to  show  that  an  executor  cannot  be 
sued  on  a  devastavit  by  a  creditor,  who,  either  by  laches  or  consent,  has  misled 
the  executor  into  a  distribution  of  the  assets  out  of  the  regular  course.  Here, 
the  plaintifis  were  guilty  of  gross  laches  in  not  enforcing  payment  of  the  note 
daring  the  long  interval  between  the  death  of  W.  B.  Wade,  in  1825,  and  of  his 
executrix,  in  1882. 

But,  secondly,  no  assets  came  to  the  defendant's  hands ;  for  Miss  Wade,  by 
taking  possession  of  the  furniture  under  bequest  to  her  for  life,  assented  to  the 
residuary  bequest  to  8.  Chappie ;  insomuch  that,  after  Miss  Wade's  decease,  S. 
Chappie  might  have  sued  for  the  furniture  in  trover:  for  an  assent  to  a  parti- 
cular estate  in  a  bequest,  is  an  assent  to  the  bequest  as  to  those  in  remainder : 
Doe  dem.  Lord  Say  and  Sole  ».  Guy,  8  East,  120,  Paramour  v.  Yardley,  Plowd. 
539,  1  P.  Wms.  12.  The  devastavit,  therefore,  if  any,  was  committed  by 
Miss  Wade,  and  not  by  the  defendant. 

•4991  *^^^t  ^^  reply.  As  to  the  last  ground  of  defence,  since  Miss  Wade 
•^  might  have  taken  the  furniture,  and  have  held  it  rightfully,  in  her  capa- 
city of  executrix,  till  the  amount  of  assets 'should  have  shown  whether  the  resi- 
duary legatee  would  be  entitled ;  or  might  have  taken  it  wrongfully,  as  a  legatee ; 
she  must  be  holden  to  have  taken  it  rightfully,  and  therefore  not  to  have  assented 
to  the  bequest. 

With  respect  to  Waldron's  letter,  if  it  is  to  have  the  effect  ascribed  to  it  by 
the  defendant,  he  should  have  pleaded  that  he  made  over  the  furniture  to  the 
legatee,  without  notice  of  the  debt,  and  have  relied  on  the  letter  as  proof  of 
want  of  notice. 

^  TiHDAL,  C.  J.  The  defendant  has  set  up  two  objections  to  the  plaintiffii^ 
right  to  recover :  first,  that  they  have  misled  the  defendant  in  his  distribution 
of  assets,  by  their  own  laches  and  the  letter  of  their  attorney ;  in  consequence 
of  which  the  defendant  has  been  led  to  administer  the  assets  in  a  way  he  would 
not  otherwise  have  done  :  secondly,  that  the  devastavit,  if  any,  was  committed 
by  the  executrix  of  W.  B.  Wade;  and  that  the  defendant,  having  no  assets,  is 
not  liable. 

On  the  first  point,  I  admit,  that  if,  in  the  distribution  of  assets,  a  creditor 
doee  mislead  an  executor,  either  by  laches  or  express  authority,  so  as  thereby  to 
iadnee  the  executor  to  pursue  a  course  he  would  not  otherwise  have  pursued, 
the  creditor  is  precluded  from  complaining  of  an  insufficiency  of  assets.  But 
on  the  fhctB  of  this  case,  I  think  the  defendant  is  not  within  the  reach  of  that 
principle ;  for  Waldron's  letter,  although  on  the  particular  occasion  it  makes 
claim  on  Miss  Wade  because  she  had  recognised  the  debt  by  payment  of  inter- 
eat,  does  not  renounce  the  right  to  claim  against  the  assets  of  her  testator,  and 
containfl  nothing  incompatible  with  an  intention  to  resort  to  that  right  if  the 
*5001  ^^'^^^  minst  *Mis8  Wade,  in  her  personal  capacity,  should  be  unavail- 
-■  ing.  The  construction  which  the  defendant  seeks  to  put  on  the  letter 
would  go  to  deprive  the  plaintiffs  of  any  remedy.  If  they  sue  Miss  Wade  in 
her  individual  capacity,  it  is  said  she  has  left  no  assets ;  if  thev  sue  her  in  her 
representative  capacity,  it  is  said  the  plaintifib  have  abandoned  their  claim  by 
authorising  the  payment  of  legacies,  and  by  laches.  I  think  the  letter  in  ques- 
tion amounts  to  no  such  authority ;  and  as  to  the  supposed  laches,  it  is  answered 
by  the  demand  and  receipt  of  interest  on  the  debt  during  the  whole  period  of 
Miss  Wade's  life. 

Upon  the  second  point,  it  does  not  appear  that  Miss  Wade  has  been  guilty  of 
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any  devastavit;  for,  tkongh  an  asaent  to  a  partioalar  estate  in  a  property  be- 
qneathed  is  an  aesent  to  the  estate  in  remainder  also,  yet,  as  Miss  Wade  mig^t 
have  taken  the  famitnre  either  as  exeontrix  or  as  legatee,  and  as  there  is  no 
reason  for  presnming  she  took  it  on  the  bad  title  of  a  legatee  while  debts  re- 
mained unpaid,  when  she  might  have  taken  it  on  a  good  one  as  ezecntrix,  it 
must  be  intended  that  she  hdd  it  as  executrix.  The  seoond  point,  therefore, 
fidls  as  well  as  the  first;  and  our  judgment  must  be  for  the  plamtifb. 

Park,  J.  ooncunred. 

Yahohan,  J.  The  defendant  assented  to  Miss  Ohapple's  taking  the  furniture 
immediately  on  the  decease  of  Miss  Wade ;  there  was  therefore,  according  to  all 
the  oases,  a  very  precipitate  administration  of  the  asseto,  from  the  consequences 
of  which  the  defendant  is  by  no  means  released  by  the  contento  of  Waidron's 
letter.  Judgment  for  plainti£b. 


*HSNRY  and  Another  v.  BURBID&E.    Jan.  28.  [*501 

The  declaration  against  the  drawer  of  a  bill  of  exchange  must  allege  a  promise  te  paj. 

The  first  count  of  the  delaration  was  as  follows  >— Geonre  Henry  and  Edward 
Henry,  by  Nathaniel  Lindo,  their  attorney,  comphun  of  Georee  Burbidge,  who 
has  been  summoned  to  answer  the  said  Georoe  Henry  and  Edward  Henry,  by 
virtue  of  a  writ  issued  on  the  4th  of  November,  1836,  out  of  the  court  of  our 
lord  the  king  before  his  justices  at  Westminster ;  for  that  whereas  the  defendant, 
on  the  15th  of  March,  1836,  made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  one  James  Pearson,  and  thereby  required  the  said  James  Pearson  to 
pay  to  the  order  of  the  defendant  29/.  18s.  \Qd.  four  months  after  the  date 
thereof,  which  period  has  now  elapsed )  and  the  defendant  then  indorsed  the  said 
bill  to  the  plaintiffs;  and  the  said  James  Pearson  did  not  pay  the  said  bill, 
although  the  same  was  presented  to  him  on  the  day  when  it  became  due,  whereof 
the  de^ndant  then  had  notice. 

Demurrer.  That  the  said  first  count  contained  no  promise  by  the  defendant 
to  pay  the  moneys  therein  mentioned,  or  any  parte  thereof ;  and  was  otherwise 
informal  and  insufficient. 

Joinder. 

WhitehurUf  in  support  of  the  demurrer.  This  is  an  action  of  assumpsit ;  and, 
without  a  formal  allegation  of  a  promise  or  agreement,  (Mountford  c.  Horton, 
2  N.  B.  62,  (And  see  Buckler  v.  AndU,  1  Lev.  164;  Lee  v.  Welch,  2  Ld. 
Baymd.  1517 ;  and  Law  v,  Saunders,  Cro.  Eliz.  913,)  the  declaration  is  ill,  at 
least  on  special  demurrer.  In  "^Starkey  v,  Cheeseman,  1  Salk.  128.  r«gno 
(See  also  Lowther  v.  Conyera,  1  Str.  224;  and  Boev.  Gatehouse,  2  Salk.  >- 
668,)  where  the  same  objection  to  a  count  against  the  drawer  of  a  bill  was  over- 
ruled, the  objection  was  not  taken  till  after  judsment  by  default  In  the  form 
prescribed  under  the  new  rules  the  promise  is  alleged. 

Martin^  contri.  The  forms  in  the  new  rules  are  onlv  given  as  illustrations 
of  the  mode  of  rendering  pleadings  shorter,  and  not  as  binding  on  the  pleader. 
And  though  Starkey  v.  Cheeseman  was  after  judgment,  yet  Holt,  C  J.,  said, 
that  the  drawing  of  the  bill  was  a  promise.  There  is  no  substential  distinction 
between  an  action  against  the  drawer  and  an  action  against  the  acceptor  of  a  bill ; 
and  in  an  action  against  the  acceptor,  it  has  been  held  unnecessary  to  allege  a 
promise :  Wegersloffe  d.  Keene,  Str.  214,  Bayley,  on  Bills,  408.  The  promise 
IS  implied  to  arise  after  the  dishonour  of  the  bill,  and  it  is  never  proved  at  the 
trial. 

TiNDAL,  G.  J.  Nor  is  it  in  an  action  for  goods  sold  and  deliverd.  And  I  do 
not  agree  that  an  action  against  the  drawer  resto  upon  the  same  grounds  as  an 
action  against  the  acceptor  of  a  bill.    The  aoceptance  constitutes,  in  effect,  a 
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promiae  to  pay ;  but  in  this  action  a^nst  the  drawer  the  bill  ifl  not  a  debt,  bat 
causes  by  implicaUon  of  law  a  promise  to  pay  if  the  acceptor  fails  to  do  so; 
which  promise  should  be  allegea  in  the  declaration.  Mr.  Justice  Bayley  only 
saysi  *^  This  clause  is  unnecessary  in  an  action  a^inst  either  the  acceptor  of  a 
billy  or  the  maker  of  a  note ;  and  it  may  be  darted  wheUier  it  is  essential  in 
any  other/'  Bayley  on  Bills,  408. 

*50%1       "^^^  though,  where  the  objection  was  not  taJcen  till  ^after  judgment, 
^  Holt,  C.  J.,  said  the  drawing  was  a  promise,  he  did  not  decide  that, 
where  the  objection  is  pointed  out  on  special  demurrer,  the  plaintiff  is  not  bound 
to  allege  a  promise. 
Park,  «r,  and  Vauqhan,  J.,  concurred. 

Judgment  for  defendant. 


V£Rfi  and  Others  v.  GOWAH.    Jam.  28. 

After  suing  oat  a  distringas  with  a  notice  that  the  ol]ject  of  it  is  to  compel  an  appearance, 
the  plaintiff  cannot  treat  it  as  a  pteliminarj  to  oatlawiy. 

On  the  26th  of  March,  a  distringas,  tested  on  that  day,  and  returnable  the 
15th  of  April,  was  issued  on  the  part  of  the  plaintiff  against  the  defendant,  with 
the  following  notice  subscribed  diereto  : — 

"  Mr.  Thomas  Growar, — ^Take  notice  that  I  haye  this  day  distrained  on  your 
goods  and  chattels  in  the  sum  of  40«.,  in  consequence  of  not  having  appeared  in 
court  to  answer  to  said  John  Yere,  Francis  Sapto,and  William  Bunbury,  accord- 
ing to  the  exigency  of  a  writ  of  summons,  bearing  date  on  the  12th  day  of 
Dmmber,  1835  ;  and  in  default  of  your  appearance  to  the  present  writ  within 
eight  days  inclusive  after  the  return  hereof,  the  said  John  Yere,  Francis  Sapte, 
and  WiUiam  Banbury  wiU  cause  an  appearance  to  be  entered /or  ifou,  and  pro- 
ceed Uiereon  to  judgment  and  execution. 

<*  The  plaintiffs  claim  54^.  for  debt,  and  6/.  for  costs  :  and  if  the  amount 
thereof  be  paid  to  the  pkintiffs,  or  their  attorney,  within  four  days  from  the 
aervioe  hereof,  further  proceedings  will  be  stayed. 

The  sheriff,  on  the  18th  of  April,  returned  Nulla  bona,  and  Non  est  inventua; 
vhereupon, 

On  the  6th  of  May,  a  writ  of  exigent,  tested  the  18th  of  April,  and  return - 
*5041  ^^^^  ^^^  ^^^  June,  was  issued  *against  the  defendant,  in  pursuance  of 
^  which  he  was  proclaimed  at  a  county  court,  on  the  8th  of  June,  as  ap- 
peared by  the  sheriff's  return. 

A  sheriff's  officer  called  at  the  defendant's  house  in  April,  and  said  he  had  a 
distringas  to  levy  40<.  in  this  cause,  but  left  no  copy  of  the  distringas ;  and  the 
defendant  did  not  hear  of  the  proceedings  in  outlawry  till  the  month  of  October, 
vhen  he  applied  to  a  judge  at  chambers  to  set  them  aside  for  irregularity.  The 
learned  Judge  desired  that  application  might  be  made  to  the  Court ;  and  upon 
a  rule  nisi  to  set  aside  proceedings,  the  matter  was  argued  on  the  last  day  of 
Michaelmas  term,  by  R.  V.  Richards  for  the  defendant,  and  Wilder  Serjt.,  for 
the  plaintiff.     The  Court  took  time  to  consider  their  judgment. 

By  2  W.  4,  c.  39,  s.  3,  it  is  provided,  that  the  writ  of  distringaa  shall  be  in 
the  form,  and  with  the  notice  subscribed  thereto,  mentioned  in  uie  schedule  to 
this  act  marked  No.  3  ;  which  writ  of  distringas  and  notice,  or  a  copy  thereof, 
•hall  be  served  on  such  defendant,  if  he  can  be  met  mith ;  or,  if  not,  shall  be 
left  at  the  place  where  such  distringas  shall  be  executed ;  and  a  true  copy  of 
erery  such  writ  and  notice  shall  be  delivered  together  therewith  to  the  sheriff 
or  other  officer  to  whom  such  writ  shall  be  directed ;  and  every  such  writ  shall 
be  made  returnable  on  some  day  in  term,  not  being  less  than  fifteen  days  after 
the  teste  thereof,  and  shall  bear  teste  on  the  day  of  the  issuing  thereof;  whether 
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in  tenn  or  in  vacation ;  and  if  such  writ  of  distringas  shall  be  returned  Non  est 
inventus,  and  Nulhi  bona,  and  the  party  suing  out  such  writ  shall  not  intend  to 
proceed  to  outlawry  or  waiver,  according  to  the  authority  hereinafter  given,  and 
any  defendant  against  whom  such  writ  of  distringas  issued  shall  not  appear  at 
or  within  eight  days  inclusive  after  the  return  thereof,  and  it  shall  be  made  ap- 
pear by  affi£ivit  to  the  satisfaction  of  the  court  out  *of  which  such  writ  r^ccAc 
of  distringas  issued,  or,  in  vacation,  of  any  Judge  of  either  of  the  said  '- 
courts,  that  due  and  proper  means  were  taken  and  used  to  serve  and  execute 
such  writ  of  distringas,  it  shall  be  lawful  for  such  court  or  judge  to  authorise 
the  party  suing  out  such  writ  to  enter  an  appearance  for  such  derendant^  and  to 
proceed  thereon  to  execution  and  judgment." 

The  notice  No.  8  in  the  schedule  is  as  follows : — 

''  Mr.  C.  D., — ^Take  notice  that  I  have  this  day  distrained  upon  your  goods 
and  chattels  in  the  sum  of  40«.,  in  consequence  of  your  not  having  appeared  in 
the  said  Court  to  answer  the  said  A.  B.  according  to  the  exigency  of  a  writ  of 
summons  bearing  teste  on  the  dav  of  ;  and  that,  in  de&idt  of  your  appear- 
ance to  the  present  writ  within  eight  days  inclusive  after  the  return  hereof,  the 
said  A.  B.  will  cause  an  appearance  to  be  entered  for  you,  and  proceed  thereon 
to  judgment  and  execution  (or,  if  the  defendant  be  subject  to  outlawry ,  will 
cause  proceedings  to  be  taken  to  outlaw  you.") 

By  sect.  5,  it  is  provided,  ''  that  every  writ  of  exigent  and  proclamation,  and 
other  writ  subsequent  to  the  writ  of  capias  or  distringas,  shall  be  made  return- 
able on  a  day  certain  in  term ;  and  every  such  first  writ  of  exigent  and  procla- 
mation shall  bear  teste  on  the  day  of  the  return  of  the  writ  of  capias  or  distringas, 
whether  such  writ  be  returned  in  term  or  in  vacation." 

One  of  the  questions  discussed  was,  whether  the  writ  of  exigent  should  have 
been  tested  on  the  18th  of  April,  the  day  of  the  actual  return,  or  on  the  15th, 
the  return  day  named  in  the  writ ;  another,  whether  a  copy  of  the  distringas 
should  have  been  left  at  the  defendant's  place  of  abode : 

But,  without  giving  any  opinion  on  these  points, 

The  Court  now  said,  that  it  appeared  from  the  notice  subscribed  to  the  dis- 
tringas, that  it  had  been  issued  for  the  purpose  of  enabling  the  plaintiffs  r^gA^ 
to  enter  ^appearance  for  the  defendant  under  the  third  section  of  the  I- 
statute,  in  case  of  his  default  for  eight  days  after  the  return,  and  not  for  the 
purpose  of  proceeding  to  outlawry ;  that,  according  to  the  form  given  in  the 
schedule  of  the  statute,  the  plaintiffs  must  elect  with  which  of  the  two  objects 
they  would  issue  the  distringas ;  Fraser  v.  Case,  9  Bingh.  464 ;  and  that,  after 
suing  it  out  with  a  view  to  an  appearance,  they  could  not  treat  it  as  a  preliminary 
to  outlawry.  The  exigent  and  proclamation,  therefore,  were  irregular,  and  the 
rule  must  be  made  Absolute. 


SOUTH  V.  FINCH.    Jan.  28. 
An  agreement  for  the  sale  of  goods  and  good  will  for  602. :  Held  to  require  a  stamp. 

This  was  an  action  to  recover  money  due  under  the  following  agreement : — 
**  William  Finch  agrees  to  take  two  flies  of  John  South  at  60/. ;  5/.  to  be  paid 
down,  and  the  remainder  at  three  months;  harness  and  good  will  included." 

The  agreement  was  not  stamped ;  and  it  appearing  at  the  trial  that  the  plain- 
tiff, at  the  time  of  the  sale,  carried  on  the  business  of  letting  out  flies  for  hire, 
the  good  will  of  which  business  was  sold  as  well  as  the  flies,  it  was  objected  that, 
without  a  stamp,  the  agreement  could  not  be  received  in  evidence,  the  exception 
in  the  Stamp  Act  applying  to  an  agreement  for  the  sale  of  goods  only. 

A  verdict,  however,  was  taken  for  the  plaintiff,  with  leave  for  the  defendant 
to  move  to  enter  a  nonsuit  instead. 
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*5071       P^^^darff  hayiog  obtained  a  mle  nisi  acoordisgl j, 

-'  *B%Lsbv  shewed  cause.  This  was  an  agreement  for  the  sale  of  goods 
only.  Good  will  has  no  meaning  in  law,  and  cannot  form  the  subject  of  a  legal 
transfer :  at  all  events,  to  render  the  agreement  subject  to  a  stamp,  the  good  will 
ought  to  be  of  the  value  of  20^.  Here,  it  appears  that  the  flies  were  sold  for 
6OX9  and  the  good  will  and  harness  were  thrown  into  the  bargain.  The  flies 
were  the  principal  object  of  transfer ;  and  if  the  principal  object  did  not  require 
a  stamp,  it  will  not  l)e  rendered  necessary  by  collateral  matters.  Thus  in  Mar- 
son  V.  Short,  2  New  Cases,  118,  an  agreement  for  the  sale  of  an  undivided  moiety 
of  a  horse  was  held  an  agreement  for  the  sale  of  goods  within  the  exception  of 
the  Stamp  Act,  notwithstanding  it  contained  a  collateral  stipulation  tnat  the 
horse  should  go  to  Newcastle  to  be  entered  for  the  handicap  and  silver  cup. 

At  all  events,  it  lay  on  the  party  raising  the  objection  to  support  it,  by  shew- 
ing that  the  good  will  was  worth  20/. :  per  Parke,  J.  in  Bex  v.  Enderby,  2  B. 
AAdol.  206. 

TiiiDAL,  C.  J.  I  feel  great  difficulty,  but  am  unwilling  to  lay  down  a  rule  in 
a  case  where  so  small  an  amount  is  in  dispute.  But  suppose  a  sale  of  brewing 
apparatus  for  10,000/.  with  the  good  will  of  the  concern ;  would  any  one  say 
that  that  was  a  mere  sale  of  goods  ? 

The  case  stood  over  with  a  view  to  a  compromise;  but  the  parties  being  un- 
able to  agree, 

Th£  Court  now  said  the  objection  must  prevail;  but,  instead  of  acceeding  to 
the  application  for  a  nonsuit,  ordered  a  new  trial,  to  give  the  plaintiff  the  op- 
portunity of  procuring  a  stamp.  Bule  absolute  for  a  new  trial. 


•508]  *WILKINSON  v,  HALL  and  Another.    Jan.  80. 

Aa  alle^ion  that  defendant  held  premises  as  tenant  for  a  term  of  years,  tmrn  year  to 
jear,  is  not  made  oat  by  proof  that  he  held  by  the  qaarter. 

Plaintiff  mortgaged  land  in  fee,  with  a  proTiso  for  redemption  on  payment  of  principal  in 
Jane  1S33 ;  bat  it  was  agreed  that  the  mortgagee  should  not  call  in  the  principal  till 
1840,  if  interest  were  regularly  paid  in  the  mean  time ;  and  that  the  mortgagor  should 
hold  the  premises  and  take  the  rents,  issues,  and  profits  for  his  own  use,  till  default 
should  be  made  in  the  payment  of  principal  and  interest  as  aforesaid :  Held,  that  this 
operated  as  a  redemise  to  the  mortgagor  till  1840. 

This  was  an  action  of  debt  upon  the  statute  4  G.  2,  c.  28,  s.  1,  brought  by 
the  plaintiff,  who  claimed  as  one  of  two  tenants  in  common  in  fee  of  a  wharf 
and  warehouse,  called  Botolph  Wharf,  or  Botolph  Quay,  in  the  city  of  London, 
against  the  defendants,  as  tenants  of  the  same  premises,  to  recover  double  the 
yearly  value  of  one  undivided  moiety  of  the  same  premises,  which  it  was  alleged 
the  defendants  had  wrongfully  held  over  after  the  servioe  upon  them  of  notioe 
to  quit  and  demand  of  possession. 
The  declaration  contained  two  counts  upon  the  statute,  as  follows : — 
ThjU  whereas  the  defendants,  before  and  at  the  time  of  the  giving  of  the 
notioe  to  quit  and  making  the  demand  as  hereinafter  mentioned,  and  from  thence 
until  a  certain  day,  to  wit  the  14th  of  June,  1834,  held  and  enjoyed  one  un- 
divided moiety  or  half  part,  the  whole  into  two  equal  parts  to  be  divided,  of  and 
in  certain  tenements,  to  wit,  a  certain  quay  or  wharf,  and  certain  warehousesi 
vaults^  and  buildings,  with  the  appurtenances,  as  tenants  thereof  to  the  plain- 
tiff; that  is  to  say,  as  tenants  thereof  for  a  term  of  years,  from  year  to  year,  for 
so  kmg  a  time  as  the  plaintiff  and  the  defendants  should  respectively  please ; 
and  the  defendants,  during  all  the  time  aforesaid,  held  and  ei\joyed  the  other 
undivided  moiety  of  the  said  tenements  with  the  appurtenances  as  tenants 
thereof  to  one  William  Stennet,  for  a  term  of  yearsi  from  year  to  year ;  that 
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18  to  say,  for  so  long  a  time  u  the  said  *W.  Stetmett  and  the  defend-  pgQo 
ants  should  respectively  please,  the  rerersion  of  and  in  the  said  first-  >- 
mentioned  one  undivided  moiety  of  the  said  premises  with  the  appurtenances 
during  all  that  time  belon^ng  to  the  said  plaintiff,  and  the  reversion  of  and  ia 
the  otner  undivided  moiety  thereof  during  all  that  time  helonging  to  the  said 
W.  Stennett;  and  thereupon,  heretofore,  and  whilst  the  defendants  so  held  and 
enjoyed  the  said  first-mentioned  one  undivided  moietv  of  the  said  tenements 
with  the  appurtenances  as  tenants  thereof  to  the  plaintiff,  and  the  said  other 
undivided  moiety  thereof  as  tenants  thereof  to  the  said  W.  Stennett  as  afore- 
said, and  whilst  the  said  reversion  of  and  in  the  said  firstrmentioned  one  undi- 
vided moiety  thereof  so  belonged  to  the  plaintiff,  and  whilst  the  said  reversion 
of  and  in  the  said  other  undivided  moiety  thereof  so  belonged  to  the  said  W. 
Stennett  as  aforesaid,  to  wit,  on  the  11th  of  December,  1838,  the  said  plaintifiF 
and  the  said  W.  Stennett,  and  each  of  them,  gave  notice  in  writing  to  the  de- 
fendants, and  thereby  demanded  of  and  required  the  defendants  to  quit  and 
deliver  up  the  possession  of  the  said  tenements  with  the  appurtenances  to  them 
the  plaintiff  and  the  said  W.  Stennett,  or  to  either  of  them ;  that  is  to  say, 
possession  of  the  said  first-mentioned  undivided  moiety  to  the  plaintiff  or  the 
said  W.  Stennett,  and  the  possession  of  the  said  other  undivided  moiety  to  the 
said  W.  Stennett  or  to  the  plaintiff,  on  the  said  14th  day  of  June,  1834,  pro- 
vided the  said  defendants'  tenancy  of  the  said  premises  originallv  commenced  at 
that  period  of  the  year;  or  otherwise,  to  quit  and  deliver  up  the  possession  of 
the  said  premises,  that  is  to  say,  of  the  said  first-mentioned  undivided  moiety 
thereof  to  the  plaintiff  or  the  said  W.  Stennett,  and  the  possession  of  the  said 
other  undivided  moiety  thereof  to  the  said  W.  Stennett  or  the  plaintiff,  at  the 
end  of  the  ^current  year  of  their  tenandes,  which  should  expire  next  picei  q 
after  the  end  of  half  a  year  from  the  time  of  their  beinff  served  with  I- 
the  said  notice :  and  the  plaintiff  averred  the  said  term  and  tenancy  of  the  said 
first-mentioned  undivided  moiety  of  the  said  tenements  with  the  appurtenances, 
the  reversion  of  and  in  which  so  belonged  to  him  the  jdaintiff  as  afu'esaid,  and 
the  said  term  and  tenancy  of  and  in  the  said  other  undivided  moiety  of  the  said 
tenements  with  the  appurtenances,  the  reversion  of  and  in  which  so  belonged 
to  the  said  W.  Stennett  as  aforesaid,  afterwards,  to  wit,  on  the  14th  of  June, 
1834,  ended,  and  were  and  each  of  them  was  duly  determined  by  the  said 
notice ;  and  that,  aUter  the  determination  of  the  said  tenancy  of  the  defendants 
of  and  in  the  said  first-mentioned  undivided  moiety  of  the  said  tenements  with 
the  appurtenances  the  reversion  of  and  in  which  so  belonged  to  the  said  plain- 
tiff as  aforesaid,  and  after  the  determination  of  the  tenancy  of  the  said  defend- 
ants, of  and  in  the  undivided  moiety  of  the  said  tenements  with  the  appurte- 
nances, the  reversion  of  and  in  which  so  belonged  to  the  said  W.  Stennett  as 
aforesaid,  and  whilst  the  defendants  continued  in  possession  of  the  entirety  of 
the  said  tenements  with  the  appurtenances  as  aforesaid,  and  the  plaintiff  was  so 
entitled  to  the  possession  of  the  said  first-mentioned  undivided  moiety  thereof, 
and  whilst  the  said  W.  Stennett  was  so  entitled  to  the  possession  of  the  said 
other  undivided  moiety  thereof  as  aforesaid,  to  wit,  on  the  said  14th  of  June, 
1884,  the  said  plaintiff  and  the  said  W.  Stennett,  by  a  certain  notice  in  writing 
then  made  and  signed  by  him  the  plaintiff  and  the  said  W.  Stennett,  and  deli- 
vered to  the  defiendants,  demanded  and  required  the  defendants  to  deliver  the 
possession  of  the  said  tenements  with  the  appurtenances  to  the  plaintiff  and  the 
said  W.  Stennett;  that  is  to  say,  the  plaintiff  thereby  demanded  and  required 
the  defendants  to  quit  and  deliver  *up  the  possession  of  the  first-men-  r^cgi  i 
tioned  undivided  moiety  of  the  said  tenements  with  the  appurtenances  *- 
to  him  the  plaintiff  or  the  said  W.  Stennett;  and  the  said  W.  Stennett  thei^by 
required  the  defendants  to  quit  and  deliver  up  the  possession  of  the  said  other 
undivided  moiety  of  the  said  tenements  with  the  appurtenances  to  him  the  said 
W.  Stennett  or  the  plaintiff:  nevertheless,  the  defendants,  not  regarding  the 
statute  in  such  case  made  and  provided,  did  not  nor  would,  on  the  determinaUon 
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of  the  said  term  and  ftenaoej  of  and  in  tlie  aaidfirst^mentioiied  vndiyided  moietj 
of  tke  said  tenements  with  the  appurtenances  as-aforesaid,  deliver  the  possession 
of  the  said  first-mentioned  undivided  moietj  of  the  said  tenements  with  the 
appurtenances,  or  any  part  of  such  moietj,  to  the  pkintiff  or  to  the  said  W. 
Stennett,  or  anj  other  person  or  persons  for  or  on  behalf  of  him  the  plaintiff, 
aooording  to  the  said  notice  so  given,  and  the  said  demand  so  made  as  aforesaid, 
but  wholly  neglected  and  refused  so  to  do }  but  on  the  contrary  thereof,  the 
defendants  wilfolly  held  over  the  said  first-mentioned  undivided  moiety  of  the 
said  tenements  with  the  appurtenances  after  the  determination  of  the  said  term 
and  tenancy  of  the  said  defendants  in  the  said  first«mentioned  undivided  moiety 
of  and  in  the  said  tenements  with  the  appurtenances,  and  after  the  said  notice 
80  given  as  aforesaid,  and  the  said  demand  so  made  as  aforesaid,  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto;  during  all  which  time  the  defend- 
ants so  kept  the  plaintiff  out  of  the  possession  of  the  said  first-mentioned  undi- 
vided moiety  of  the  said  tenements  with  the  appurtenances,  and  every  part 
thereof,  the  plaintiff,  during  all  that  time,  being  entitled  to  the  possession  of 
the  said  first-mentioned  undivided  moiety  thereof,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  The  plaintiff  then  averred  that  the 
^5121  ^'^  first-mentioned  undivided  moiety  of  the  said  tenements  ^ith  the 
J  i^ipurtenanees,  during  the  said  time  of  holding  over  the  same  and  keep- 
ing the  plaintiff  out  of  the  possession  thereof  as  aforesaid,  was  of  great  yearly 
value,  to  wit,  of  the  yearly  value  of  1000/.;  and  by  reason  of  the  premises, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the  defendants 
became  liable  to  pay  to  the  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of 
1621/.  18s.  4^.,  being  at  the  rate  of  double  the  yearly  value  of  the  said  first- 
mentioned  undivided  moiety  of  the  said  tenements  with  the  appurtenances,  for 
so  long  time  as  the  same  was  so  detained  as  aforesaid ;  and  thereby,  and  by 
force  of  the  statute,  an  action  had  accrued  to  the  plaintiff,  to  demand  and  have 
of  and  from  the  defendants  the  said  sum  of  162ll.  18s.  4(1.,  parcel  of  the  sum 
demanded. 

The  second  count  alleged  that  the  defendants,  on  the  8d  of  December,  1883, 
and  from  thence  until  a  certain  day,  to  wit,  the  14th  day  of  December  in  the 
same  year,  held  and  enjoyed  one  undivided  moiety  of  the  said  tenements  with 
the  appurtenances,  as  tenants  thereof  to  the  plaintifb,  for  the  residue  and 
remainder  of  a  certain  tenancy  for  a  term  of  years  to  them  the  defendants 
theretofore,  to  wit,  on  the  12th  of  June,  1882,  granted,  the  reversion  of  the  one 
undivided  moiety  in  that  count  mentioned,  of  the  said  tenements  with  the 
appurtennnces,  during  all  that  time  belonging  to  the  plaintiff;  and  went  for 
(umble  value  up  to  the  time  of  the  action,  upon  a  determination  of  the  tenancy 
on  the  14th  of  December,  1888,  and  a  demand  of  possesion  on  the  16th. 

There  was  also  a  count  for  use  and  occupation  in  the  usual  form,  claiming  the 
sin|de  rent  for  six  months  from  the  before  mentioned  13th  of  December,  1838, 
to  Uie  13th  of  June,  1884. 

To  the  first  count  the  defendants  pleaded, 
*5181  ^^^in^i  ^^  ^07  ^^  ^^^  ^old  the  said  moiety  of  the  premises  as  ten- 
J  aots  thereof  to  the  plaintiff  for  the  term  or  time  in  that  count  men- 
tioned ;— -secondly,  that  the  reversion  of  and  in  the  said  moiety  of  the  premises 
did  not  bdong  to  ^e  plaintiff,  as  in  that  count  alleged ; — thirdly,  that  the  plain- 
tiff did  not  give  such  notice  in  writing  to  the  defendants,. or  thereby  demand  of 
and  reqoire  the  defendants  to  quit  and  deliver  up  the  possession  of  the  said 
moiety  of  the  premises  as  in  that  count  alleged;  and,  fourthly,  that  the  sup- 
posed term  and  tenancy  of  and  in  the  said  moiety  of  the  premises  was  not  ended 
or  determined,  as  in  tliat  count  alleged. 

To  the  second  count  the  defendants  pleaded,  first,  that  they  did  not  hold  the 
said  moiety  of  the  premises  as  tenants  thereof  to  the  plaintiff  for  the  residue  and 
lonainder  of  the  supposed  tenancy  and  term  of  years  in  that  count  mentioned ; 
-^•eecondly;  that  the  reverskm  of  and  in  the  said  moiety  of  the  prendses  did  not 
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belong  to  the  plaintiff^  as  in  that  count  alle^;  and,  thirdljj  tbat  the  sap* 
posed  tenancy  and  term  of  jeara  of  and  in  the  said  moiety  of  the  premises  was 
not  ended  or  determined  as  in  that  count  alleged.  And  as  to  the  third  count, 
the  defendants  pleaded  that  they  never  were  indebted  to  the  plaintiff^  as  in  that 
count  alleged.    Issue  was  joined  upon  all  the  pleas. 

At  the  trial  before  Tindai,  C.  J.  at  the  London  adjourned  sittings  after  Trin-> 
ity  term,  1835,  the  jury  found  the  single  yearly  value  of  the  entire  premises  to 
be  134ll.y  which  finding  as  to  the  value  i^fas  to  be  binding  on  the  parties ;  in 
other  respects,  the  jury,  by  leave  of  the  learned  judge  and  with  the  consent  of 
the  defendants,  found  a  verdict  pro  forma  for  the  plaintiff,  subject  to  the  opinion 
of  this  court  on  the  following  case : — 

*0n  the  12th  of  June,  1832,  the  premises  in  question,  consisting  of  pcij^ 
a  wharf  or  quay,  warehouses,  and  buildings,  called  Botolph  Wharf  or  '- 
Botolph  Quay,  and  situate  between  London  Bridge  and  the  Tower  of  London, 
then  belonging  to  his  majesty,  and  being  then  vested  in  the  Lords  Commission- 
ers of  his  majesty's  treasury,  in  trast  for  his  majesty,  or  in  the  secretary  for  the 
time  being  to  the  said  commissioners,  for  the  use  and  service  of  his  majesty's 
customs,  the  defendants  entered  into  the  following  agreement : — 

That  they  should  become  tenants  of  Botolph  Wharf  at  375/.  a  quarter,  the 
tenancy  to  commence  on  Thursday  the  14th  of  June,  they  paying  a  quarter's 
rent  on  that  day.  That  they  should  give  security,  to  be  approved  of  by  the 
commissioners  of  customs,  to  pay  one  quarter's  rent  in  advance  as  long  as  they 
should  continue  tenants.^  That  they  should  also  give  security  to  account  for 
and  pay  over  to  the  commissioners  of  customs,  for  the  benefit  of  the  assignees, 
such  sums  as  they  might  receive  for  rent  for  goods  prior  to  the  14th  of  June, 
immediately  upon  being  required  so  to  do. 

The  above  agreement  was  signed  by  W.  J.  Hall,  as  agent  for  and  on  behalf 
of  the  defendants,  and  by  J.  G.  Walford,  as  solicitor  for  the  commissioners  of 
customs  and  agent  for  and  on  behalf  of  their  secretary  for  the  time  being. 

On  the  13th  of  June,  1832,  the  defendants,  with  one  Lawrence  Thompson  as 
their  surety,  entered  into  a  bond  for  700/.  subject  to  the  following  conditions  : 

Whereas  the  above  bounden  W.  Hall  and  T.  S.  Hall  have  this  day  become 
tenants  to  Charles  Andrew  Scovell,  Esq.,  secretary  to  the  commissioners  of  cus- 
toms,  in  trust  for  his  majesty,  of  certain  premises  situate  in  Thames  street, 
called  and  known  by  the  name  of  Botolph  Wharf,  at  the  rent  of  375/.  a 
quarter;  and  whereas,  the  said  W.  Hall  and  T.  S.  Hall  have  this  day  paid  to 
the  *said  C.  A.  Scovell,  in  trust  for  his  majesty,  the  sum  of  375/.  for  the  pgi^ 
first  quarter's  rent,  and  have  agreed  to  pay  the  said  sum  of  875/.  on  ■■ 
or  before  the  first  day  of  every  quarter  during  which  they  hold  the  said 
premises ;  and  whereas  also  there  are  certain  sums  due  and  payable  for  ware- 
house rent  from  certain  parties  in  respect  of  goods  bonded  and  warehoused  at 
the  said  premises ;  now  the  condition  of  this  obligation  is  such,  that  if  the  said 
W.  Hall  and  T.  S.  Hall  shall  well  and  truly  pay  to  the  said  C.  A.  Scovell  or  his 
successors  the  said  sum  of  375/.  on  or  before  the  first  day  of  every  quarter 
which  they  hold  the  said  premises,  and  shall  at  all  times  well  and  truly  account 
to  the  said  C.  A.  Scovell  or  to  such  person  as  he  shall  appoint  for  that  purpose, 
for  all  sums  received  by  them  or  any  of  them,  due  and  payable  on  account  of 
warehouse  rent  as  aforesaid ;  and  shall  permit  and  suffer  the  said  C.  A.  Scovell, 
or  any  person  appointed  by  him,  to  inspect  all  books,  papers,  and  writings  in 
their  or  any  of  their  custody  relating  to  such  last-mentioned  sums;  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

By  indentures  of  lease  and  release  bearing  date  the  2d  and  3d  of  December, 
1833,  the  prendses  called  Botolph  Wharf  were  conveyed  by  the  lords  of  the 
treasuiY  and  the  commissioners  and  secretary  of  the  customs,  to  the  plaintiff 
and  to  his  partner  William  Stennett,  their  heirs  and  assigns,  to  the  uses  therein 
declared ;  viz.,  as  to  one  moiety,  to  such  uses  and  upon  such  trusts  as  the  plain- 
tiff  should  by  deed  or  deeds  direct,  limit  or  appqint;  and  in  default  thereof,  or 
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if  inoomplete,  to  ike  use  of  tbe  pUntiff  and  his  assiffiiB  for  life,  nmmmiat  io 
one  J.  K.  Kinsman,  his  ezeeuiors,  adminiatrators,  and  assigns  daring  the  li& 
of  the  plaintiff,  in  trust  for  the  plaintiff;  remainder  to  the  use  of  the  plaintiff, 
*5161  ^^^^  ^^^  asfflgns,  forever.  Similar  uses  were  limited  ^^^taxi  deelaied 
•I  as  to  the  other  moiety  in  favour  of  W.  Stennett. 

By  certain  indentures  of  lease,  i^pointment,  and  release,  bearing  date  respeet- 
ively  the  4th  and  5th  of  December,  1838,  the  plaintiff  and  W.  Stennett  did,  in 
oondderstion  of  18,000/.,  direct,  limit,  and  i^point,  that  from  and  immediately 
after  the  execution  thereof,  the  undivided  moiety  cf  each  of  them  in  the  above 
mentioned  measuages  and  premises  should  remain  and  be  to  the  use  of  Wynn 
Ellis,  Baq-y  his  heirs  and  assigns,  for  ever;  (subject  to  a  provbo  for  redemption 
therein-auer  contained  on  payment  of  the  sum  of  18,000/.,  with  interest,  on  the 
5th  of  June  then  next).  It  was  by  the  same  indenture  further  provided,  de- 
dared,  and  agreed,  that  the  said  W.  Sllis  should  not  be  entitied  to  call  in  the 
principal  money  by  him  advanced  upon  the  said  mortgage  before  the  5th  of 
Beoembw,  1840,  u  the  interest  payable  by  the  mortgagors  in  req)ect  of  such 
prindpal  money  was  in  the  meantime  regiuarly  paid  according  to  the  terms  of 
the  said  deed. 

In  the  said  deed  were  also  the  following  clauses  aat  proviaons : — That  if  the 
said  sum  of  18,000/.  or  the  interest  thereof,  or  any  part  thereof  respectively, 
should  not  be  paid  conformably  to  the  aforesaid  provisosor  agreemientB  for  pay- 
ment of  the  same,  and  the  true  intent  and  meaning  of  that  indenture,  then  and 
in  such  oaae  it  should  and  might  be  lawftd  for  the  said  W.  Ellis,  his  heirs  and 
assigns,  at  any  time  or  times  Siereafter,  into  or  upon  the  said  wharf,*quay,  and 
henditaments  thereby  appointed  and  released,  or  intended  so  to  be,  to  enter, 
and  the  same  from  time  to  time  peaceably  and  quietiy  to  have,  hold,  occupy, 
possess  and  enjoy,  and  receive  and  take  we  rents,  issues,  and  profits  thereof, 
without  anv  le^  suit,  trouble,  denial,  interruption,  or  disturbance  whatsoever  of 
*5171  ^  °^  ^  ^7  ^  Wilkinson  *and  W.  Stennett  respectively,  or 
•■  iheir  respective  heirs  or  assi^,  or  any  person  or  persons  whomsoever 
having  or  lawfully  or  eauitably  claiming^  or  who  should  or  might  have,  or 
lawfufiy  or  equitably  claim,  anv  estate,  right,  titie,  interest,  or  inherit- 
ance in,  to,  or  oat  of  the  said  wharf  or  quay  and  hereditaments  thereby  ap- 
pointed and  released,  or  intended  so  to  be,  or  any  part  or  parts  thereof:  and 
that,  free  and  clear,  &c. :  IVovided  always,  and  it  was  thereby  fturther  agreed 
and  declared  between  and  by  the  parties  to  the  said  indenture,  that  it  should 
and  mi^t  be  lawful  for  the  said  T#  Wilkinson  and  W.  Stennett  respectively, 
and  their  respective  heirs  and  assigns,  peaceably  and  quietiy  to  have,  hold,  oc- 


cupy, possess,  and  enjoy  the  said  whuf  or  quav  tod  hereditaments  thereby 
appointed  and  released,  or  intended  so  to  be,  with  tiieir  appurtenances,  and  to 
receive  and  take  the  rents,  issues,  and  profits  thereof,  and  of  every  part  thereof, 
for  their  respective  own  use,  until  defitult  should  be  made  in  payment  of  the 
sud  sum  of  18,000/.,  or  the  interest  thereof,  or  any  part  thereof  respectively, 
contrary  to  the  aforesaid  provisos  or  affreements  for  payment  of  the  same,  and 
the  true  intent  and  meaning  of  the  said  indenture,  without  any  let,  suiLtrouble, 
interruption  or  disturbance  whatsoever  of  or  from  or  by  the  said  W.  Ellis,  his 
hdra  or  assigns,  or  of  or  from  or  by  any  other  person  or  persons  whomsoever 
lawfully  or  equitably  chumsng  or  to  claim  by,  from,  or  unaer,  or  in  trust  for, 
him  or  them.'^ 

On  the  7th  of  December,  1888,  the  following  notice  from  the  Lords  of  the 
Treasury  and  of  the  Secretary  of  the  Customs,  and  signed  by  them  respectively, 
was  served  upon  the  defendants : — 

<' Gentleman^ — ^We  hereby  ^ve  you  notice  that  we  have  sold  and  conveyed 

an  thai  lenl  quay  or  wharf  railed  or  known  by  the  name  of  Botolph  Wharf, 

*5181  ^     *^^^  several  warehouses,  vaults,  cranes,  buildings,  and  appartenan- 

-*  ces  thereto  bekmring,  situate,  &c.,  now  in  your  occupation  at  the  rent 

of  875/L  per  quarter,  to  ^fiiomas  WiUdnsim  and  William  Stennet ;  and  we  here^ 
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by  direot  yoa  in  fntnie  to  pay  your  rent  to  those  gentleman^  and  to  consider 
tnem  in  eTenr  respeot  as  your  landloids/' 

Prior  to  tne  conyeyanoe,  mortgage  and  notice  above  stated,  and  while  the  ne- 
gotiation for  such  conveyanoe  was  proceeding,  namely,  on  the  12th  of  Sep- 
tember, 1833,  the  following  notice  was  served  upon  the  defendants  :— 

<<  Take  notice  that  yon  are  hereby  required  to  quit  on  the  15th  day  of  De- 
cember next  ensuing  the  date  hereof,  or  other  day  on  which  the  next  quarter  of 
your  tenancy  may  expire,  be  the  same  the  12th,  13th,  or  14th  of  next  Decem- 
ber, or  any  other  day,  the  peaceable  possession  of  all  that  legal  quay  or  wharf 
called  or  know  by  the  name  of  Botolph  Wharf,  with  the  warehouses,  vaults, 
buildings,  and  appurtenances  thereto  belonging,  situate,  &c.,  and  now  in  your 
tenancy  or  occupation. 

'^  J.  Ker,  Secretanr  to  the  commissioners  of  his  Majesty's  Customs,  on 
their  behalf  and  by  their  authority,  and  with  the  consent  of  the  per- 
sons to  whom  the  wharf  is  agreed  to  be  sold/' 

The  said  J.  Ker,  was  the  assistant  secretary  to  the  Commissioners  of  Cus- 
toms, and  acted  at  the  board  for  and  on  behalf  of  the  secretary  during  his  ab- 
sence. 

On  the  12ih  of  September,  1833,  an  order,  to  the  following  effect,  was  signed 
with  the  initials  of  Edward  Steward,  who  was  acting  chairman  of  the  Board  of 
Customs  at  that  time : — "  The  solicitor  having  laid  bafore  the  board  the  form  of 
a  notice  to  be  siven  ^pursuant  to  the  Treasury  order  of  the  11th  instant,  1-4151  g 
to  Messrs.  Hall  to  quit  Botolph  Wharf,  in  consequence  of  Mr.  Wilkin-  ^ 
son  having  agreed  to  purchase  the  same,  it  was  resolved.  That  the  form  of 
notice  is  approved,  and  the  assistant  secretary  is  hereby  authorised  to  sisn  and 
give  the  above  notice  to  quit  to  Messrs.  Hall,  of  which  the  solicitor  is  to  oe  ap- 
prised.'* 

The  notice  was  si^[ned  by  Mr.  Ker,  in  pursuance  of  that  order,  Mr.  Scovell, 
the  secretary,  not  bemg  then  present. 

On  the  16th  of  December,  1833,  the  following  demand  of  possession,  signed 
by  the  plaintiff,  the  said  William  Stennett,  and  Ellis,  their  mortgagee,  was 
served  upon  the  defendants : — 

<<  To  Messrs.  William  Hall  and  Thomas  Spencer  Hall,  or  whom  else  it  may 
concern. — ^Take  notice,  that  we  the  undersigned  W.  Ellis,  T.  Wilkinson,  and 
W.  Stennett,  hereby  demand  of  and  require  you  to  deliver  up  to  us,  or  to  some 
or  one  of  us,  the  immediate  and  peaceable  possession  of  all  that  quay  or  wharf 
called  or  known  by  the  name  of  Botolph  Wharf,  with  the  warehouses,  vaults, 
buildings,  and  appurtenances  thereto  belonging,  situate,  &c.,  pursuant  to  a  notice 
to  quit  the  same  premises  heretofore  served  upon  you,  bearing  date  the  12th  of 
September,  1833,  and  sig;ned  by  J.  Ker,  therein  described  as  Secretary  to  the 
Commissioners  of  His  S&jesty's  Customs,  on  behalf  of  the  said  Commissioners 
and  by  their  authority,  and  with  the  consent  of  the  persons  to  whom  the  said 
wharf,  was  agreed  to  be  sold.  And  take  notice,  that  in  case  of  your  neglect 
and  refusal  to  deliver  up  the  same  pursuant  to  this  notice,  we  shall  hold  yoa 
liable  to  pay  to  us,  or  to  some  or  one  of  us,  and  shall,  or  some  or  one  of  us  shall, 
proceed  to  recover  from  you  double  the  value  of  the  rent  of  the  said  premi- 
ses *for  such  time  as  you  shall  continue  to  hold  over  the  same  after  the  pit520 
date  and  delivery  of  this  present  notice  and  demand,  acoordinff  to  the  ^ 
terms  of  the  act  in  such  case  made  and  provided.  And  you  are  liereby  further 
required  to  take  notice,  that  this  present  notice  and  demand  of  possession  of  the 
aforesaid  premises  shall  not  operate  or  be  taken  or  considered,  and  that  the 
same  is  not  meant,  as  a  waiver  or  abandonment  of  a  certain  notice  to  quit  the 
above  mentioned  premises  heretofore  served  upon  you,  signed  by  us  the  under- 
signed, and  bearing  date  the  11th  of  December,  1833,  in  case  the  said  notice  so 
signed  by  John  Ker  and  served  upon  you  as  aforesaid  should  not  be  legally 
svm^oient  to  end  and  determine  your  tenancy  of  and  in  the  aforesaid  premises  on 
any  of  the  days  in  the  said  last  mentioned  notice  specified." 
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On  the  11th  of  December,  1888,  ihe  fdlowing  notice  to  quit,  mentioned  in 
the  foregoing  demand  of  possession  and  signed  by  the  same  parties,  had  been 
served  on  the  defendants : — '<  To  Messrs.  Wm.  Hall  and  T.  ».  Hall,  or  whom 
else  it  may  oonoem. — ^Take  notice  that  jon  are  hereby  required  to  quit  and  de- 
liver up  to  ns  the  nndersigned  W.  Ellis,  T.  Wilkinson,  and  W.  Stennett,  or 
either  of  ns,  on  the  14th  day  of  June  next,  the  peaceable  and  qniet  possession 
of  all  that  quay  or  wharf  called  or  known  by  the  name  of  Botolph  Wharf,  with 
the  warehouses,  yanlts,  buildings,  and  appurtenances  thereto  belonging,  situate, 
&c.,  and  now  in  your  tenancy  or  occupation,  provided  your  tenancy  thereof 
ori^nally  commenced  at  that  period  of  the  year,  or  otherwise  that  you  quit  and 
dehver  up  the  possession  of  the  said  premises  at  the  end  of  the  current  year  of 
your  tenancy  tnereof  which  shall  happen  next  after  the  end  of  half  a  year  from 
the  time  of  your  being  served  with  this  notice,  and  also,  provided  your  tenancy 
*5211  ^^  ^^^  ^^  ^^^  uoresaid  premises  shall  not  cease  and  ^determine  on  either 
•'  of  the  12th,  13th,  or  14th  days  of  the  present  month,  of  December,  by 
reaaon  and  in  consequence  or  under  or  by  virtue  of  a  certain  notice  to  quit  the 
same  premises  heretofore  served  upon  you,  bearing  date  the  12th  of  September, 
1833,  and  signed  by  John  Ker,  therein  described  as  Secretary  to  the  Commis- 
sioners of  his  Majesty's  customs,  on  behalf  of  the  said  Commissioners  and  by 
thmr  authority,  and  with  the  consent  of  the  persons  to  whom  the  said  wharf 
was  agreed  to  be  sold.  And  you  are  hereby  further  required  to  take  notice,  that 
we  do  hereby  expressly  declare  that  this  present  notice  shall  not  operate  or  be 
taken  or  considered,  and  that  the  same  is  not  meant,  as  a  waiver  or  abandon- 
ment  of  the  said  notice  so  signed  by  the  said  John  Ker  and  served  upon  you  as 
aforesaid,  in  case  that  notice  is  legally  sufficient  to  end  and  determine  your  ten- 
ancy of  and  in  the  aforesaid  premises  on  any  of  the  days  therein  specified. 
And  we  the  undersigned  W.  Ellis,  T.  Wilkinson,  and  W.  Stennett,  do  here- 
by reserve  to  ourselves,  and  any  or  either  of  us,  full  power  of  adoptiuff  and  act- 
ing upon  the  said  notice  so  already  served  upon  you  as  aforesaid,  and  of  hold- 
ing yon  liable  for  the  double  value  of  the  said  premises  in  case  you  shall  hold 
over  the  same,  or  any  part  thereof,  after  any  of  the  days  mentioned  in  the  notice 
so  served  upon  yon  as  aforesaid,  provided  your  tenancy  shall  be  thereby  deter- 
mined.'' 

The  defendants  did  not  quit  or  deliver  up  possession  of  the  premises,  or  any 
part  thereof,  at  the  expiration  of  either  of  the  notices  to  quit  above  set  forth ; 
and  on  the  1st  of  November,  1834,  an  action  of  ejectment  was  commenced  in 
the  name  of  John  Doe  on  the  three  several  demises  of  the  plaintiff,  W.  Stennett, 
and  W.  Ellis,  for  the  purpose  of  recovering  possession  of  the  premises.  That 
aetion  was  tried  on  the  23d  of  December,  1834,  when  the  defendants,  by  their 
*5221  ^^^^''^^^  ^consented  that  a  verdict  should  pass  for  the  plaintiff  in  that 
-'  aetion,  subject  to  a  judge's  order  that  execution  thereon  should  be  stayed 
for  five  weeks  from  that  day.  A  verdict  was  taken  for  the  plaintiff,  and  execu- 
tion stayed  acoordiuffly ;  and  judgment  in  the  said  action  of  ejectment  was  not 
n^ed  nntil  the  18ui  of  February,  1835.  Possession  of  the  premises  waa  ob- 
tained on  the  6th  of  April  following,  under  and  by  virtue  of  a  writ  of  possession 
iMoed  on  the  judgment.  In  the  interval  between  the  judgment  and  obtaining 
poasoBoion,  application  was  made  to  the  defendants  to  give  up  the  possession ; 
but  the  premises  being  used  for  the  purpose  of  bonding  eoods,  and  there  then 
being  upon  the  premises  many  bonded  goods,  upon  ^ich  duties  were  due 
and  payable  to  the  crown,  which  goods  eoSid  not  legally  be  removed  nntil  the 
d^tiee  had  been  paid,  and  the  j^ods  in  <|uestion  l^lon^^  to  many  different 
individimla,  the  defendants  did  not  give  up  immediate  possession  of  the  premises. 
They,  however,  tendered  possession  thereof  with  the  before-mentioned  goods 
thereon;  which  tender  was  objected  to,  and  possession  refused,  on  the  ffround 


that  the  aame  was  not  such  a  poasession  as  the  plaintiff  in  ejectment,  under  his 
writ  of  poaseBsioo,  was  entitied  to. 
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The  defendante  had  never  paid  any  rent  in  respeetof  the  said  premiaeBi  either 
to  the  plundff  or  to  his  partner,  W.  Stennett. 

The  defendants  objeeted  that  the  f  lidntiff  was  not  entitled  to  a  verdict  in  the 
jMresent  action  on  any  of  the  counts  in  the  declaration. 

The  objections  to  a  verdict  on  either  of  the  counts  for  double  value  were, 

First, — ^That  there  was  no  proof  of  any  such  tenancy  as  was  stated  in  the  first 
or  second  counts  of  the  declarationi  which  tenancy  the  defendants  having  put  in 
issue  by  their  pleas,  the  plainti£f  was  bound  to  establish. 

^Secondl^, — ^That  there  was  no  evidence  to  prove,  but,  on  theoontraiy,  r^Rog 
that  the  evidence,  and  partiouhuriy  the  deeds  of  the  2d  and  3d  of  Decern-  ■- 
ber,  1833,  and  of  the  4th  and  5th  of  December,  1833,  disproved  that  the  plain- 
tiff was  seised  of  the  reversion  at  the  time  and  in  manner  and  form  as  in  tho 
first  and  second  counts  alleged ;  which  allegation  the  defendants  having  tr»* 
versed,  the  plaintiff  was  bound  to  sustain. 

Thirdly, — ^That  the  tenancy  created  by  the  affreement  of  the  12ih  of  June, 
1832,  was  not  a  tenancy  for  any  term  of  life,  lives,  or  years,  within  the  mean- 
ins  of  4  Q.  2,  o.  28,  s.  1,  so  as  to  subject  the  defendants  to  an  action  for  double 
vuue,  if  in  other  respects  the  requisites  of  that  statute  had  been  complied  with* 

Fourthly,— That  the  tenancy  created  by  the  affreement  of  the  12th  of  June, 
1832,  was  not  so  put  an  end  to  as  to  entitle  the  pluntiff  to  sue  for  double  value, 
either  by  the  notice  to  quit  of  the  12th  of  September,  or  by  that  of  the  12th  of 
December,  1833 ;  becanse,  as  respects  the  notice  of  the  12th  of  September, 
there  was  no  proof  of  any  sufficient  authority  given  to  the  party  «rho  signed  the 
same;  and  the  notice,  if  given  by  the  authority  of  the  persons  then  entitled 
to  the  reversion,  would  not  entitle  a  party  to  whom  the  reveni<m  was  conveyed 
after  the  giving  the  notice,  and  whilst  it  was  running,  to  take  advantage  thereof 
in  order  to  sue  for  double  value.  And  with  respect  to  both  notices,  that  if 
either  of  them  determined  the  tenancv,  still  the  reversion  at  the  time  the  tenancy 
was  so  determined  was  not  in  the  plaintiff,  but  in  W.  Ellis,  who,  if  any  one, 
ouffht  to  have  sued. 

The  defendants  further  objected,  that,  if  liable  to  double  value  at  all,  they 
were  not  liable  for  any  time  after  the  day  of  the  demise  mentioned  in  the  decla- 
ration of  the  ejectment. 

As  to  the  count  for  use  and  occupation,  the  defendants  Objected,  that  r^MA 
the  plaintiff  could  not  recover,  inasmuch  as  before  the  15th  of  December,  *- 
183o,  the  reversion  of  the  premises  had  been  conveyed  to  Wynn  Ellis,  and  the 
defendants  were  liable  to  him,  and  not  to  the  plaintiff. 

The  questions  for  the  opinion  of  the  court  were, 

Whetner  the  four  objections  of  the  defendants  to  the  claim  for  double  value, 
and  the  objection  to  the  claim  for  use  and  occupation,  above  particularly  stated, 
or  any  of  them,  were  well  founded.  If  the  court  should  be  of  opinion  that, 
notwithstanding  the  objections  above  stated,  the  plaintiff  was  entitled  to  a  ver- 
dict on  either  or  both  of  the  counts  for  double  value,  then  a  verdict  was  to  be 
entered  on  either  or  both  counts  accordingly  for  a  sum  calculated  at  the  rate  of 
335^.  11<.  3d.  per  quarter  ^the  single  value),  from  such  a  period,  and  for  such 
1^  time,  as,  in  the  opinion  ot  the  court,  the  plaintiff  was  entitled  to. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover 
for  use  and  occupation,  that  a  verdict  was  to  be  entered  on  the  last  count  for 
such  a  sum  as  the  court  should  direct.  If  the  plaintiff  was  not  entitled  to  a 
verdict  on  any  of  the  counts  in  the  declaration,  a  nonsuit  was  to  be  entered.  If 
entitled  to  a  verdict  on  one  or  more,  but  not  on  the  whole  of  the  counts,  then  a 
verdict  was  to  be  entered  for  the  defendants  on  the  others,  or  other,  as  the  case 
miffht  be. 

Sir  F.  PMock^  for  the  phdntiff. 

As  to  the  first  and  third  objections,  the  defendants  were  tenants  for  years,  as 
stated  in  the  two  first  counts  of  the  declaration,  and  theref(»e  liable  upon  hold^ 
ing  over  to  be  sued  for  double  value.    Under  the  agreement  of  June  12, 1882, 
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di6j  were  either  tenants  from  year  to  year,  with  a  rent  payable  quarterly,  or 
tenaate  from  quarter  to  quarter.  Kow,  in  Legg  v.  Stradwiek,  2  Salk.  414, 
*5251  ^^  ^^  deoided  that  a  parol  demise  to  hold  from  year  to  year  is  a  lease 
J  for  two  years.  In  Timmine  v.  Bavlinson,  3  Burr.  1608,  it  was  held, 
that  a  tenant  for  a  year,  upon  parol  demise,  was  liable  to  double  rent  under  4 
G.  2,  0.  19,  for  not  deliTering  up  possession  after  notice  of  intention  to  do  so; 
and  lattlekm  lays  it  down,  sect  67,  '^  If  tenements  be  let  to  a  man  for  terme 
of  half  a  yeare,  or  for  a  quarter  of  a  yeare,  &c.  in  this  case,  if  the  lessee  commit 
waste^  the  lessor  shall  have  a  writ  of  waste  against  him,  and  the  writ  shall  say, 
Quod  tenet  an  terminum  annorum  ^'  upon  which  Lord  Coke  observes,  54,  b., 
"In  this  particular  case,  the  Statute  of  Glouc,  cap.  6,  which  giveth  the  action 
of  waste  against  the  lessee  for  life  or  years  (which  lay  not  against  them  at  the 
common  law),  speaketh  of  one  that  holdeth  for  terme  of  years  in  the  plural 
number ;  and  yet  here  it  appeareth,  by  the  authority  of  Littleton,  that  although 
it  be  a  penal  law,  whereby  treble  damages  and  the  place  wasted  shall  be 
rsooTered,  yet  a  tenant  for  half  a  year  being  within  the  same  mischief,  shall  be 
witibin  the  same  remedy,  though  it  be  out  of  the  letter  of  the  law;  for  Qui 
hsret  in  littera,  h»ret  in  cortice ;  which  is  an  excellent  example,  whereupon  in 
many  like  cases  a  man  may  settle  a  certain  judgment/' 

It  is  true  that,  in  Lloyd  v,  Rosbee,  2  Gampb.  454,  Lord  EUenborough  said, 
^  I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  portion  of  a  year,  may 
for  some  purposes  be  oonsidered  and  be  denominated  a  tenant  for  years ;  but 
this  is  a  p^al  statute,  and  is  to  be  construed  strictly.  I  cannot,  therefore,  in- 
elttde  a  tenant  from  week  to  week  in  the  description  of  tenants  for  life,  lives,  or 
years ;  and  I  do  not  remember  any  instance  of  a  tenant  for  a  less  time  than  a 
year  being  held  within  this  statute.'' 

*5261       ^^^  ^^^  decision  applied  only  to  a  tenancy  from  week  *to  week, 
J  which  does  not  affect  the  authority  of  Littleton,  as  to  a  tenancy  from 
quarter  to  quarter ;  and  in  Wilkinson  v.  CoUey,  5  Burr.  2694,  the  court  con- 
sidered this  statute  as  a  remedial  law  in  favour  of  landlords. 

As  to  the  seoond  and  hist  objections,  the  plaintiff  obtained  a  statutory  title  in 
fee  to  an  undivided  moietv  of  the  premises  by  the.conveyance  of  the  Lords  of  the 
Treasury,  pursuant  to  2  a  3  W.  4.  c.  66 ;  and  as  against  the  defendants,  he 
had,  even  after  the  mortgage  of  the  5th  and  6th  of  Dec.  1888,  a  sufficient  rever- 
sion to  satisfy  the  allegation  in  the  declaration.  For  by  the  deed  of  mortgage 
the  mortgagee  engaged  not  to  call  in  his  principal  till  1840,  if  the  interest  were 
duly  paid;  and  it  was  provided  that  the  plaintiff,  the  mortgagor,  his  heirs  and 
asBigna  should  peaceably  and  quietly  have,  hold,  occupy,  possess,  and  enjoy  the 
premises,  and  receive  and  take  the  rents,  issues,  and  profits  thereof  until 
de&olt  should  be  made  in  payment  of  principal  and  interest.  That  was  a 
neonveyance  to  the  mortgagor  till  1840,  subject  to  the  payment  of  interest :  if 
the  interest  were  paid  in  the  interval,  the  mortgagee  could  not  liave  recovered 
in  ejectment.  The  intention  of  the  parties  must  be  collected  from  a  compari- 
son of  the  whole  of  the  provisions  of  the  deed ;  Rogers  v.  Humphreys,  5  Nev. 
ft  Man.  611 ;  and  it  has  been  repeatedly  held,  that  a  covenant  or  promise  for 
enjoyment  of  possession  or  perception  of  profits  for  a  given  period,  amounts  to 
a  leue ;  Evans  v.  Thomas,  Oro.  Jac.  172 ;  Powseley  v,  Blackman,  Gro.  Jao. 
659;  Riohards  v.  Sely,  2  Mod.  80;  Jemmot  v.  Gooly,  1  Lev.  170. 

Aa  to  the  fourth  objection,  the  notice  of  the  12th  of  September,  on  the  part 
of  the  Commissioners  of  Oustoms  was  authorised  by  the  8  &  4  W.  4,  c.  61, 
*6271  *'  ^'  which  expressly  vested  the  property  in  the  secretary  of  the  *Com- 
^  missioners,  in  trust  for  his  Majesty,  for  the  use  of  the  Oustoms. 

And  with  respeet  to  the  fifth  objection,  Soulsby  v.  Neving,  9  East,  810, 
deeides  that  an  action  for  double  value  lies  after  a  recovery  in  ejectment. 

Bampoi,  Seijt.,  for  the  defendants.  The  defendants  were  not  tenants  for  years 
within  the  operation  of  4  G.  2,  c. 28.  They  were  tenants  only  by  the  quarter; 
aad  there  is  no  instance  in  which  a  quarterly  holding  has  been  held  within  the 
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provisions  of  that  statute :  Lloyd  v.  Bosbee.  Bat  if  they  are  tenants  for  years, 
the  plaintiff  shoald,  at  least,  have  declared  specially,  and  have  set  forth  the 
precise  description  of  the  defendants'  interest ;  for  although  in  the  section  re- 
ferred to,  Littleton  says  that  upon  a  letting  by  the  quarter  the  writ  of  waste 
against  the  lessee  shall  say  Qaod  tenet  ad  terminum  annomm,  yet  he  adds,  that 
the  lessor  ^<  shall  have  a  special  decUiration  upon  the  truth  of  the  matter/' 

And  the  notice  of  the  12th  of  September  was  insufficient,  as  given  by  a  per> 
son  who  had  no  authority.  By  8  &  4  W.  4,  c.  51,  s.  30,  it  is  enacted,  "  that 
all  manors,  messuages,  buildings,  lands,  tenements,  and  hereditaments,  whioh 
have  heretofore  been  purchased,  acquired,  or  taken  for  the  use  and  service  of 
His  Majesty's  Oustoms,  together  with  the  rights,  members,  easements,  and  ap- 
purtenances to  the  same  respectively  belonging  (other  than  and  except  suck 
messuages,  lands,  tenements,  and  hereditaments  as  may  be  of  copyhold,  tenure), 
be  and  become,  and  remain  and  continue,  vested  in  the  secretary  for  the  time 
being  to  the  Commissioners  of  His  Majesty's  Customs,  and  his  respective  suc- 
cessors as  secretaries  in  such  service,  according  to  the  respective  nature  and 
quality  of  the  said  manors,  messuages,  buildings,  lands,  tenements,  *and  r*52g 
hereditaments,  and  the  several  estates  and  interests  of  and  in  the  same  ^ 
respectively,  in  trust  for  His  Majesty,  his  heirs  and  successors,  for  the  use  and 
service  of  His  Majesty's  Customs  in  the  said  United  Kingdom." 

Scovell,  therefore,  the  secretary  of  the  Commissioners  of  Customs,  was  at  that 
time  the  landlord.  The  notice  ought  to  have  been  given  or  sanctioned  by  him  ; 
and  could  not  be  ratified  by  his  subsequent  assent,  or  the  assent  of  his  cestuiqne 
trusts,  the  Commissioners  :  Bight  v.  Cuthell,  5  East,  491. 

With  respect  to  the  count  for  use  and  occupation,  the  plaintiff  had  no  rever- 
sion ]  and  the  action  should  have  been  brought  in  the  name  of  W.  Ellis,  as 
trustee.  The  cestuique  trust  is  not  entitled  to  sue ;  Morgell  v.  Paul,  2  Mann. 
&  By.  803;  Cobb  v.  Carpenter,  2  Campb.  13,  note;  Lumley  v.  Hodgson,  16 
East,  99. 

The  plaintiff  had  no  reversion,  for  by  the  deed  of  the  4th  and  5th  of  Decem- 
ber, 1833,  the  mortgage  money  was  to  be  repaid  on  the  5th  of  June  1834 ;  and 
upon  nonpayment  by  that  day,  the  title  of  the  mortgagee  was  absolute.  The 
agreement  that  the  mortgagee  should  not  be  entitled  to  call  in  the  money  till 
1840,  was  a  mere  agreement  in  case  of  the  mortgagor,  whioh  perhaps  he  might 
have  pleaded  to  an  action  of  debt;  but  it  did  not  operate  as  a  revoc%t*oii  of  the 
conveyance  in  fee  to  the  mortgagee,  a  conveyance  which,  under  the  terms  of  the 
deed,  could  only  have  been  redeemed  by  the  payment  of  the  principal  on  or  be- 
fore the  5th  of  June  1834.  So  that  the  proviso  that  the  mortgagor  should  hold 
the  premises  in  the  interval  is  a  mere  license,  and  imparts  no  interest  to  the 
mortgagee.  In  Powseley  v.  Blackman,  Cro.  Jac.  659,  where  one,  by  indenture 
enrolled,  for  money,  bargained  and  sold  lands  to  one  and  his  heirs,  provided 
that,  if  the  bar^inor  for  five  years  paid  annually  10^.  to  the  ^bargainee  1-41529 
at  the  days  limited  in  the  deed,  and  at  the  end  of  the  said  five  years  ^ 
should  pay  240^.,  then  the  bargain  and  sale  to  be  void;  provided  also,  and  it 
was  fnrtner  covenanted  and  agreed  between  the  said  parties,  that  the  bargainee, 
his  heirs  and  assigns,  should  not  intermeddle  with  the  actual  possession  of  the 
premises,  or  the  perception  of  the  rents  and  profits,  till  de&ult  should  be  made 
in  the  payment  of  the  said  sums ; — ^that  was  held  to  be  no  lease  to  the  bargainor 
for  five  years,  but  only  in  the  nature  of  a  lease  at  will,  by  reason  of  the  negative 
words,  that  the  bargainee  should  not  intermeddle  with  the  rents  and  profits  for 
that  time,  and,  consequently,  so  long  was  to  leave  the  bargainor  in  possession 
as  he  was  before ;  which  shews  that  the  covenant  of  the  mortgagee,  not  to 
meddle  before  default,  does  not  confer  anv  greater  interest  than  an  estate  at  will. 
So  in  Evans  v,  Thomas,  Cro.  Jac.  172,  the  court  held  that  it  was  not  a  lease ; 
"for  the  intent  of  the  parties  was  to  make  assurance  of  the  inheritance  by  way 
of  mortgage,  which  was  but  a  covenant  that  he  should  enjoy  during  the  time  of 
the  mortgage,  and  not  to  make  a  lease;  for  if  a  fine  had  been  levied,  or  a  feofr 


529]  S  Bingham's  N.  C.  247 

ment  madOi  thai  had  not  beai  a  lease ;  and  the  oovenant  that  he  and  hb  heirs 
should  enjoy  it  until  the  end  of  thirteen  jean,  and  in  perpetnum  if  the  1002. 
were  not  paid,  shews  the  intent  that  it  should  not  be  a  lease,  but  merely  a 
covenant  for  the  quiet  enjoying :  and  the  ooyenant  that  he  should  not  make  any 
naste  doth  not  expound  it  otherwise,  but  was  to  the  intent,  that  he  being  but  a 
mortgagee,  should  not  commit  any  waste,  for  which  otherwise  there  was  not  any 
remedy.  In  Diake  v.  Munday,  Cro.  Car.  207,  the  covenant  that  the  party 
shoold  hold  and  enjoy  was  held  to  amount  to  a  lease;  but  in  that  case  there  was 
no  mortgage.  The  defendants,  therefore,  had  no  reversion ;  for  till  de&ult  a 
^5301  ^^^^Ef^^  *^^  ^^  ^^^'^  ^^"^  tenant  at  will  to  the  mortgagee ;  Smartle  v. 
^  Willums,  1  Salk.  245;  after  defiftult  he  is  a  mere  receiver,  and  his  pos- 
session is  the  possession  of  the  mortgagee;  Com.  Dig.  Estate,  H.  1;  Moss  v. 
GaUimore,  Dougl.  279;  Eeech  v.  Hall,  Dougl.  21;  Siroh  v.  Wright,  1  T.  B. 
378 ;  Thunder  v.  Belcher,  8  East,  449 ;  Pope  v.  Bigg9, 9  B.  &  C.  245 ;  Ex  parte 
Temple,  1  Glyn  &  Jam.  216. 

TufDAL,  C.  J.  This  is  an  action  of  debt,  in  which  the  plaintiff  seeks  in  his 
first  and  second  counts  to  recover  double  the  yearly  value  of  the  premises  in 
the  declaration  mentioned;  and  in  his  third,  a  sum  for  the  use  and  occupation 
of  the  same. 

In  the  first  count,  which  goes  for  double  value,  the  plaintiff  alleges  that  the 
defendants  held  an  undivided  moiety  of  the  premises  as  tenants  thereof  to  the 
plaintiff;  that  is  to  say,  as  tenants  thereof  for  a  term  of  years,  from  ^ear  to  year, 
for  so  long  a  time  as  the  plaintiff  and  defendants  should  respectively  please. 
And  in  the  second,  that  they  held  an  undivided  moiety  as  tenants  thereof  to  the 
plaintiff^  for  the  residue  and  remainder  of  a  certain  tenancy  for  a  term  of  years, 
to  the  defendants  granted  in  June,  1832,  the  reversion  of  the  undivided  moiety 
of  the  said  tenements,  during  all  that  time,  being  in  the  plaintiff;  contending, 
therefore,  that  the  agreement  of  June  12, 1832,  is  subject  to  the  construction 
he  has  put  upon  it.  The  defendants  have  pleaded  to  the  first  and  second  counts, 
first,  that  they  did  not  hold  for  the  term  or  time  in  those  counts  mentioned: 
and  the  question  is,  whether  the  allegation  of  tenancy,  as  laid  in  the  two  first 
eoonts,  has  been  made  out  in  evidence :  I  am  of  opinion  it  has  not.    Taking  it 


^^5311  ^°^  ^^  agreement  itself,  or  from  the  recital  in  the  bond  of  June,  18S2, 
-■  it  was  a  ^tenancy  at  so  much  a  quarter,  and  for  the  quarter  only.  I 
think,  t^refore,  that  the  allegation  on  the  first  count,  that  the  defendants  held 
the  premises  as  tenants  thereof  for  a  term  of  years,  from  year  to  year,  and  the 
allegation  on  the  second,  that  they  held  them  as  tenants  for  the  residue  of  a 
tenancy,  for  a  term  of  yean,  has  not  been  made  out.  Look  at  the  condition  of 
the  bond :  the  inducement  states  that  the  above  bounden  W.  Hall,  and  T.  S. 
Hall,  have  this  day  become  tenants  to  Charles  Andrew  Scovell,  Esq.,  secretary 
to  the  commissioners  of  customs,  in  trust  for  his  Majesty,  of  certain  premises 
called  and  known  by  the  name  of  Botolph  Wharf,  at  the  rent  of  875^.  a  quar- 
ter;  words  which  seem  to  cany  the  intention  of  the  parties  no  further  than  the 
rrter  for  which  the  375^.  rent  is  to  be  paid.  Look  again  at  the  situation  of 
narties,  which  rendered  it  improbable  the  premises  imould  be  demised  on  a 
yearly  holding,  the  lords  of  the  treasury  being  the  owners,  who  purchased  the 
property,  only  for  the  purpose  of  disposing  of  it  to  advantage :  and  how  much 
more  easily  would  tluit  oe  effected,  if  they  had  the  power  of  dismissing 
the  occupier  at  the  end  of  three  months.  But  it  does  not  rest  there;  for  the 
same  construction  has  been  put  on  those  deeds  by  the  conduct  of  parties  them- 
selves, the  lords  of  the  treasury  on  the  day  they  took  the  property,  naving  riven 
notice  to  the  defendants  to  auit  at  the  end  ox  a  quarter,  and  the  defenoants 
having  never  objected  to  such  notice.  The  two  first  counts  therefore  have  not 
been  proved :  it  becomes  necessary  to  decide  the  case  on  other  points;  and  I 
do  not  affirm  or  denv  that  the  statute  of  G.  2,  applies  to  a  holding  b^  the  quar- 
ter, because  the  authorities  on  that  head,  cannot  set  right  the  plaintiff's  decLi- 
xation. 
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I  now  come  to  the  last  oomti,  whiebisfor  use  and  ooeaiwtion.  Inaonach  as 
the  deliBiidantB  have  never  paid  rent  to  the  phdntiff^  nor  acknowledged  his  title 
by  any  act,  they  axe  not  estopped  in  a  court  of  law  to  *Bhew  that  the  peoQ 
plaintiff  had  no  title,  and  the  question  is  whether  that  objection  arises  ^ 
out  of  the  deed  of  1888.  It  appean  that  the  legal  estate  in  fee  was  in  the  plain- 
tiff on  the  8d  of  December,  and  that  it  yested  in  Wynn  Ellis  on  the  5th  by  a 
deed  of  mortgage.  The  e&ct  of  that  deed  was  to  yest  the  foe  in  Wynn  ialiB 
from  the  day  it  was  executed,  and  eyen  the  proviso  for  the  reoonyeyance  on 
payment  of  principal  and  interest  does  not  affect  his  legal  right  to  the  fee :  the 
ouestion  is  whether  a  subsequent  part  of  the  deed  does  not  operate  as  a  re- 
demise of  the  premises  to  the  mortgagor  for  a  term  of  seven  years :  and  we  think 
that  it  has  that  effect.  After  the  covenant  for  reconveyance,  comes  a  proviso 
that  the  mortgagee  will  not  call  in  his  principal  till  1840 :  then,  if  the  interest 
were  kept  down,  that  it  should  and  might  be  lawful  for  the  said  T.  Williams 
and  W.  Stennett  respectively,  and  their  respective  heirs  and  assigns,  peaceably 
and  quietly  to  have,  hold,  occupy,  possess,  and  ei^oy  the  said  wharf  or  quay 
and  hereditaments  uiereby  appointed  and  released,  or  intended  so  to  be,  witli 
their  appurtenances,  and  to  receive  and  take  the  rents,  issues,  and  profits  thereof, 
and  of  every  part  thereof,  for  their  respective  own  use. 

It  is  contended,  on  the  part  of  the  defendants,  that  such  power  is  only  vested 
in  the  mortgagor  on  the  payment  of  13,000^.  on  the  fifth  of  June,  1834 :  but 
the  proviso  for  payment  on  that  day  is  altered  by  the  mortgagee's  subsequent 
covenant  not  to  cul  in  the  money  all  1840,  and  the  powers  conferred  on  the 
mortgagor,  vest  in  him  a  leasehold  estate  for  seven  years.  Nor  would  this  be 
an  iiiguiy  to  the  mortgagee,  or  in  any  way  impair  his  security,  for  he  is  still 
empoweied,  if  the  interest  be  unpaid,  to  enter  on  the  premises  and  compel  pay- 
ment of  principal  and  interest.  The  instrument,  therefore,  foils  witnin  the 
principle  kid  aown  in  Bacon's  Abridgment,  tit.  Leases,  E.  (which  head  is  sup- 
posed to  be  the  production  of  Chief  Saron  Gilbert),  *''that  whatever  r«533 
words  are  sufficient  to  explain  the  intent  of  the  parties,  that  the  one  '• 
shall  divest  himself  of  the  possession,  and  the  otner  come  into  it  for  such  a 
determinate  time,  such  words,  whether  they  run  in  the  form  of  a  license,  cove- 
nant, or  agreement,  are  of  themselves  sufficient,  and  will,  in  construction  of  law, 
amount  to  a  lease  for  years  as  effectually  as  if  the  most  proper  and  pertinent 
words  had  been  made  uile  of  for  that  purpose."  Here,  there  was  an  estate  vested 
in  the  mortgagor  by  re-demise,  not  divested  at  the  time  of  the  action ;  and  the 
defendants  having  occupied  by  permission  of  the  plaintiff,  he  is  entitled  to  reoo- 
ver  on  the  third  count  m  the  dedaration. 

Pa&k,  J.,  concurred. 

OaselxSi  J.f  not  having  heard  the  argument,  forbore  to  express  any 
opinion. 

Yaughan,  J.  Looking  at  this  agreement,  I  can  see  nothing  in  it  that 
points  to  a  yearly  taking;  on  the  contraiy,  the  reservation  of  rent,  and  other 
stipulations,  plainly  shew  that  the  letting  was  by  the  quarter  only.  Whether 
such  a  holding  comes  within  the  enactment  of  G.  2,  is  a  grave  question,  which 
I  do  not  decide;  but  I  have  no  doubt  that  an  action  for  use  and  occupation  lies. 
The  deed  shews  a  studious  anxiety  to  give  a  legal  right  to  the  mortgag)r  to  hold 
the  premises  till  the  year  1840,  notwithstanding  the  conveyance  to  Wynn  Ellis 
in  fee.  In  modem  times  it  has  been  usual  to  insert  these  ^edal  provisos  in 
mortgage  deeds,  and  the  eflbct  of  them  is  to  give  the  mortgagor  complete  con- 
trol over  the  property  as  tenant  for  years,  to  the  mortgagee.  Then,  to  support 
the  action  for  use  and  occupation,  the  plaintiff  must  shew  an  occupation  by  the 
defendant;  the  value  of  the  premises;  *and  that  Uie  defendant  occupied  1-^504 
by  permission  of  the  plaintiff.  The  two  first  points  are  not  contested  *- 
here^  and  thb  last  must  be  implied  from  the  situation  and  conduct  of  these 
parties. 
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Judgment  for  plaintiff  on  tlie  third  county  for  defendants  on  the  first 
aM  seoond. 


KNIGHT  r.WOOKB.    Jan.  81. 

JoBtiflctttion  under  ft  right  of  way  to  cftrry  water  and  goods.  As  to  the  water, 
Terdict  for  defendant ;  to  the  goods,  Terdict  for  plaintiff. 

Held,  that  the  defendant  had  sabstantially  snoceeded,  and  was  entitled  to  the  general 
costs  in  the  cause. 

Held  also,  that  he  was  entitled  to  the  costs  of  a  witness  who  spoke  as  to  the  water,  not- 
withstanding he  spoke  also  as  to  the  goods. 

TRS8PA88  for  breakinff  q)en  the  plaintiff's  gate  and  passing  over  his  land. 

Pkas.     Firsts  not  goiltj. 

Seeondlj,  that  the  alleged  trespass  was  committed  nnder  a  right^  for  the 
plaintiff  as  an  inhabitant  of  Monmonth,  on  foot  and  with  horses,  to  pass  and 
repuB,  for  the  porpose  of  bringing  water  and  goods  from  the  river  Wye. 

Thia  right  the  plaintiff  trayers^,  and  the  jnry  found  that  the  defendant  had 
a  light  of  way  for  the  pnrpose  of  getting  water,  bnt  not  for  the  purpose  of  con* 
veying  goods  from  the  river  W^e. 

On  this  finding,  the  Oonrt  directed  the  verdict  to  be  entered  for  the  plaintiff 
on  the  alleged  riffht  of  bringing  goods  by  the  way  in  question,  for  the  defend- 
ant on  the  alleged  riffht  to  brine  water,  see  antd,  p.  8.    Whereupon, 

The  prothonotaiy  naving  decuned  to  allow  the  defendant  the  general  costs  in 
the  action,  or  the  coats  of  certain  witnesses  who  had  spoken  as  to  the  right  to 
*5351  ^^BKjp'^9  as  well  as  the  right  to  bring  water, 

'*       *  WhauHey  obtained  a  rule  nisi  for  a  review  of  the  taxation  of  costs. 

R,  Y.  Richards,  who  shewed  cause,  contended  that  the  defendant  having 
foiled  to  eetablish  his  right  to  the  extent  to  which  he  had  pleaded  it,  it  must  m 
taken  that  the  plaintiff  was  compelled  to  go  to  the  assizes  to  confine  the  claim 
within  its  just  limits ;  having  succeeded  in  that  respect,  he  had  substanlially 
saooeeded  in  the  cause,  and  was  entitled  to  the  general  costs.  In  Lardner  v, 
Diek,  2  Gr.  ft  Mee.  889,  it  was  held,  that  where  some  issues  were  found  for  the 
plaintiff  and  some  for  the  defendant,  the  latter  was  entitled  to  the  costs  of  the 
laroes  found  for  him,  but  not  to  the  eeneral  costs  of  the  cause,  or  to  the  ex- 
pensee  of  his  own  witnesses,  unless  their  evidence  related  exclusively  to  the 
issues  found  for  him. 

So  in  Richards  v.  Ciohen,  1  Dowl.  Pr.  0.  583,  it  was  held,  that  where  a 
plaintiff  snooeeded  on  one  of  several  issues,  and  the  defendant  succeeded  on  the 
others,  but  the  defendant's  witnesses  were  as  necessary  on  the  issues  found 
againat  him,  as  on  the  issues  found  for  him,  the  plaintiff  would  be  entitled  to 
the  costs  of  all  his  witnesses  upon  the  issue  found  for  him,  and  the  defendant  to 
none  of  his. 

Whaidey  in  support  of  the  rule.  The  defendant  here  has  substantially  suc- 
ceeded in  the  cause,  and  therefore  is  entitled  to  the  general  costs.  Without 
breaking  the  plaintiff's  jpte  he  could  not  approach  the  river;  and  as  he  had  a 
right  to  approach  the  nver,  it  was  immaterial  to  the  plaintiff,  whether  it  was 
*5361  ^^       pnrpose  of  conveying  goods,  or  conveying  water. 

^  *In  Lardner  v.  Dick  and  Ilicbards  v.  Cohen,  the  plaintiff  had  sub- 
stantiallv  succeeded  in  the  cause;  but  in  Frankum  v.  Lord  lulmouth,  4  Dowl. 
IV.  C.  o5,  where  in  an  action  on  the  case,  the  defendant  succeeded  on  one  of 
aeveral  isanee  which  went  to  the  foundation  of  the  plaintiff's  cause  of  action,  it 
was  held,  that  he  would  be  entitled  to  the  general  costs  of  the  cause,  although 
there  was  s  verdict  for  the  plaintiff  upon  the  plea  of  not  guilty,  without  damages ; 
and  Coleridge,  J.,  said,  8  Dowl.  Pr.  C.  687,  "The  hSacj  on  which  the  argu- 
ment for  the  plaintiff  b  founded,  is  the  calling  the  plea  of 'not  guilty'  the  gen- 
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end  iasue.  The  plea  b  only  a  short  mode  of  denjing  oertain  fiusts.  Pleaa  have 
here  been  found  in  favour  of  the  defendant^  on  which  depend  the  plaintiff's 
right  to  the  water,  as  it  is  claimed  by  him  in  his  declaration.  The  issnes  fonnd 
for  the  plaintiff  are  totally  unimportant,  as  he  has  fiedled  on  the  others.  Upon 
this  record  the  defendant  has  succeeded.  The  jury  have  found  against  the 
plaintiff  on  one  issue,  on  which  the  plaintiff  must  rely  in  order  to  be  entitled  to 
recover.  The  Master's  taxation,  therefore,  allowing  ^the  defendant  the  general 
costs  of  the  cause,  is,  in  my  opinion,  correct'^  And  in  Eades  v,  Everatt,  8 
Dowl.  Pr.  C.  687,  it  was  held,  that  the  expense  of  a  witness  called  bv  the  de- 
fendant, whose  evidence  was  substantially  directed  towards  the  issues  found  for 
the  defendant,  was  properly  allowed  to  the  defendant,  although  he  gave  some 
evidence  upon  the  other  issues. 

TiNDAL,  C.  J.  It  appears  to  me  that  under  the  pleas  on  this  record,  and 
the  finding  of  the  jury,  the  defendant  is  entitled  substantially  to  the  verdict ;  he 
is  the  person  in  whose  favour  the  jury  have  found  the  real  question  which  the 
parties  went  to  try.  This  *is  an  action  of  trespass  for  breaking  the  plain-  ^507^ 
tiff's  gate  and  passing  over  his  land;  the  defendant  pleads,  first,  not  <- 
guilty;  and  secondly,  a  right  of  way  to  carry  ^oods  and  water  from  the  river 
Wye;  by  the  plaintiff's  replication,  that  right  is  in  effect  severed  into  two  alle- 
gations: one  as  to  the  right  to  carry  goods;  the  other,  as  to  the  right  to  carry 
water. 

Now  if  the  defendant  were  unjustly  prevented  from  using  the  way  to  carry' 
water,  if  entitled  to  carry  water,  or  from  using  it  to  canv  goods,  if  entitled  to 
carry  goods,  he  is  the  person  who  substantially  succeeded  in  the  action,  and  ia 
entitled  to  the  ^neral  costs,  after  deducting  we  costs  of  the  pleas  which  have 
been  found  a^nst  him.  If  he  is  entitled  to  the  general  costs  of  the  action, 
then  he  is  entitled  to  the  costs  of  those  witnesses  who  were  called  to  establish 
the  successful  issue,  notwithstanding  they  have  given  some  evidence  on  another 
issue.  It  is  the  converse  of  the  case  of  Bicharcb  v.  Cohen,  where  the  plaintiff 
having  succeeded  on  the  substantial  issue  in  the  cause,  and  the  defendant's 
witnesses  being  as  necessary  for  him  on  that  issue,  as  on  an  issue  which  was 
found  for  him,  he  was  held  not  entitled  to  the  costs  of  any  of  the  witnesses. 
Here,  the  defendant  having  substantially  succeeded  in  the  cause,  he  is  entitled 
to  the  costs  of  the  witnesses  who  established  the  issue  in  his  fiivour,  notwith- 
standing they  spoke  incidentally  on  the  other  issues. 

Park,  J.,  concurred. 

Oabeleb,  J.  The  defendant  has  substantially  succeeded,  and  therefore  is 
entitled  to  the  general  costs  in  the  cause. 

^Yauqhan,  J.    The  breaking  down  the  gate  haying  been  justified  1^530 
by  the  finding  of  the  jury,  the  defendant  has  substan^ly  succeeded,  ^ 
and  the  rule  must  be  Absolute. 


DUNNAGE  V.  KEM6LE  and  Others.    Jan.  31. 

Trespass.    PleaSi  1.  Kot  guilty :  2.  Entry  to  make  a  distress  for  rent  arrear. 
Verdict  for  plaintiff,  with  a  furthing  damageSi  on  first  plea;  for  defendant  on  second. 
Held,  that  plaintiff  was  not  entitled  to  costs  without  a  certificate  fh>m  the  Judge  under 
22  k  23  Gar.  2,  c.  9. 

Trespass  for  breaking  and  entering  the  pluntiff 's  dwelling  house,  breaking 
open  the  doors,  damaging  the  locks,  and  seizing  and  taldng  the  goods  therein. 

Pleas.    1.  Not  multy. 

2.  Except  as  to  oreaking  open  the  doors  and  damaging  the  looks,  that  the 
plaintiff,  for  eighty-four  weeks  next  before  the  time  when,  &c.,  hold  the  house 
as  tenant  to  Eemble,  under  a  demise,  at  a  weekly  rent  of  4s.  Qd.^  and  the  rent 
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for  eidbij-fonr  weeks  bdn^  in  anreer,  the  defendants  entered  the  honse,  the 
outer  door  being  open^  to  distndn,  and  did  distrain  the  plaintiff's  goods  for  the 
rent  so  in  arrear. 

The  replication  joined  issue  on  the  first  plea,  and  to  the  second,  replied,  that 
the  outer  door  was  not  open,  and  that  the  defendants,  of  their  own  wrong  and 
witibont  the  cause  by  them  alleged,  committed  the  trespasses  mentioned  in  the 
declaration,  except  as  in  the  introductory  part  of  the  second  plea  was  excepted. 

A  verdict  was  found  for  the  defendants  on  the  second  plea,  and  for  the  plain- 
tiff on  the  first,  with  one  fiirthing  damages.  Whereupon  the  prothonotary  hay- 
ing refused  to  tax  the  plaintiff  his  costs, 

Andrews,  Seijt.,  in  Michaelmas  term,  obtained  a  rule  calling  on  the  defend- 
ants to  shew  cause  why  the  prothonotary  should  not  tax  the  plaintiff  his  costs. 
*5391  '^^  *Btatute  22  &  23  Car.  2,  c.  9,  provides  that  in  actions  of  trespass 
•>  wherein  the  judffe,  at  the  trial  of  the  cause,  shall  not  find  and  certify, 
nader  his  hand,  upon  the  back  of  the  record,  that  the  freehold  or  title  of  the 
land  mentioned  in  the  pUdntiff's  declaration  was  chiefly  in  question,  the  plain- 
tiff, in  case  the  jury  shall  find  the  damages  to  be  under  the  value  of  40s.  shall 
not  recover  or  obtain  any  more  costs  of  suit  than  the  damages  so  found  shall 
amount  to. 

But  when  it  appears,  from  the  pleadings,  that  the  freehold  cannot  come  in 
question,  that  statute  does  not  apply,  Hughes  v.  Hughes,  Cr.  M.  &  R.  663, 
nod  the  plaintiff  is  entitled  to  his  roll  coats,  whatever  may  be  the  amount  of 
the  verdict. 

Up<m  these  pleadings  it  appears  that  the  freehold  could  not  come  in  question; 
for  since  the  new  rule,  H.  T.  4  W.  4,  the  plea  of  not  guilty  only  puts  in  issue 
the  ftet  of  breaking  and  entering ;  and  the  special  plea  puts  in  issue  the  tenancy 
of  the  plaintiff  and  the  rent  allegiBd  to  be  due. 

The  plaintiff,  therefore,  is  entitled  to  his  full  costs,  on  the  express  anthori^ 
of  Hughes  V.  Hughes.  In  that  case,  it  was  held,  that  since  the  rules  of  H.  T. 
4  W.  4,  on  not  guilty  being  pleaded  in  trespass  qu.  cl.  freg.,  the  plaintiff  was 
entitled  to  full  costs,  although  he  obtained  less  than  40s.  damages,  and  the  Judse 
did  not  certify :  and  the  decision  is  confirmed  by  Smith  v.  Edwards,  4  Bom* 
P.  C.  621. 

A  rule  nisi  bavins  been  granted, 

Tal/ourdf  Seijt.  snewed  cause.  It  may  be  conceded,  that  if  it  appeared  from 
the  pleadings  in  this  cause  that  the  freehold  could  not  come  in  question,  the  case 
*5401  ^^^^  ^^^  ^^  within  the  operation  of  22  &  23  Gar.  2,  c.  9,  and  *the 
J  plaintiff  would  be  entitled  to  his  costs.  But  it  does  not  appear  that  the 
freehold  could  not  come  in  question.  For  notwithstanding  the  rule  of  H.  T.  4 
W.  4,  there  are  many  oases  in  which,  under  the  plea  of  not  guilty  in  trespass, 
the  freehold  may  stiU  come  in  question.  As  in  actions  against  justices  of  the 
peace,  where  they  are  enabled  by  statute  to  give  all  matters  in  evidence  under 
the  general  issue ;  in  actions  against  surveyors  under  highway  acts ;  in  actions 
against  commissioners  under  the  bankrupt  act }  and,  above  all,  by  statute  11  Q. 
2,  c.  19,  s.  21,  it  is  enacted,  that  in  all  actions  of  trespass  brought  against  any 
person  entitled  to  rents,  or  services  of  any  kind,  his  buliff  or  receiver,  or  other 
person,  relating  to  any  entry  by  virtue  of  this  act,  or  otherwise,  upon  the  pre- 
nMses,  chargeable  with  such  rents  or  services,  or  to  any  distress,  or  seisure,  sale, 
or  dii^KMal  of  anv  |Oods  or  chattels  thereupon,  the  defendants  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence.  Hughes  v,  Hughes,  there- 
lore,  proceeded  on  a  misi4>prehen8ion  that  the  freehold  could  not  come  in  ques- 
tion under  the  general  issue.  If  the  court  sees  that  it  might  come  in  question 
under  this  reooni,  they  will  not,  after  the  verdict  under  40s.,  allow  the  plaintiff 
his  costs  unless  the  Judge  certifies  that  it  did  come  in  question. 

Andrews  and  Bompas,  Seijt.,  relied  on  Hughes  v.  Hughes  as  confirmed  by 
Smith  v.  Edwards  and  Bone  v.  Daw,  5  Adol.  &  Ell.  711.         Our.  adv.  vult 

The  following  direction  was,  after  this  term^  given  to  the  prothonotary. 
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**  The  Ooort  1mt«  oonsidered  this  oase,  and  are  of  opinioii  that  the  phdntiff  b 
not  entitled  to  oostBy  without  *a  oertifioate  under  the  statate  Otf .  2,  and  riUKA-i 
therefore  the  rule  for  direoting  the  prothonoiary  to  tax  hia  eoets  must  be  ^ 
diaehargedi  bat  wi^oat  eoets.  Role  discharged. 


HOLLTDAT  v.  LAWES.    Jan.  81. 

1.  An  affidavit  to  hold  to  bail  need  not  shew  the  connection  between  the  deponent  and 
the  creditor. 

2.  The  objection,  that  a  second  arrest  for  the  same  canse  of  action  has  taken  place  with- 
out a  Judge's  order,  is  waived  hj  an  undertaking  to  put  in  bail. 

A  vnoT  of  capias^  under  which  the  defendant  had  been  arrested  on  the  19th 
of  Deeember,  at  the  suit  of  the  pIaanti£F,  for  119Z.,  having  been  set  aside  for 
irregukrity, 

Tne  defendant  was,  withont  any  judge's  order,  arrested  again  on  the  24th,  on 
the  following  affidavit : — 

^  William  James  Holliday,  of,  &o.,  soap  manafaotoreri  maketh  oath  and  saith, 
that  Thomas  Lawes  is  jnstly  and  truly  indebted  to  John  Holliday  in  119/.  and 
upwards,  for  money  paid  by  the  said  John  Holliday  for  the  use  of  the  said 
Thomas  Lawes  at  us  request    Whereupon 

A  summons  was  taken  out  before  a  judge  at  chambers,  for  the  plaintiff  to 
shew  cause  why  the  bail-bond  should  not  be  delivered  up  to  be  canoeUed,  on  the 
entry  of  a  common  appearance,  for  irregukrity.  The  learned  Judge  declined 
to  decide  on  the  irreguhirity  complained  of,  which  was  an  alleged  insufficiency 
of  the  affidavit ;  but,  with  the  exception  of  leave  to  declare  in  the  mean  time, 
ordered  all  proceedings  to  be  stayed  till  the  fifth  day  of  term,  in  order  to  a 
motion  in  court  ^  and  the  defendant's  attorney  undertook  to  put  in  bail. 

WUde,  Serjt.,  early  in  the  term  obtained  a  rule  nisi  to  set  aside  the  bail-bond 
for  irregularity,  on  the  ground,  first,  that  the  affidavit  to  hold  to  bail  did  not 
shew  that  the  deponent  luid  any  means  of  knowledge  as  to  the  existence  r«54o 
of  *the  debt,  or  identify  the  plaintiff  as  the  creditor  of  the  defendant;  I- 
and  secondly,  that  the  second  arrest  had  taken  place  without  a  judge's  order. 

Ateherley^  Seijt.,  shewed  cause.  It  is  sufficient  if  the  deponent,  in  the  affi- 
davit to  hold  to  bsil,  swears  positively  to  the  existence  of  the  debt ;  it  is  not 
necessary  that  he  should  disclose  on  the  affidavit  his  means  of  knowledge,  or 
particularly  identify  the  connection  between  the  parties.  King  v.  Turner,  1 
Ghitt.  Bep.  58,  Brown  v.  Davis,  1  Ohitt.  161,  Pieters  v.  Luyties,  1  Bos.  &  P. 
1,  Andrioni  v.  Morgan,  4  Taunt.  281,  Short  v.  Campbell,  8  Dowl.  Ft.  G.  487. 

As  to  the  last  objection,  a  judge's  order  is  only  necessary  for  a  second  arrest 
after  nonsuit,  non  pros,  or  discontinuance;  but  not  where  proceedings  have  been 
set  aside  by  a  judge  at  chambers. 

At  all  events  the  objection  was  waived  by  the  conversation  in  which  the  de- 
fendant's attorney  undertook  to  put  in  bail. 

WUdef  contrA.  The  deponent's  means  of  knowledge  ought  to  appear  on  the 
affidavit,  unless  the  debt  is  identified  by  some  writing,  or  the  plaintiff  resides 
abroad.  Pieters  v.  Luyties  was  an  action  on  a  written  obligation,  and  it  ap- 
peared on  the  affidavit  that  the  plaintiff  lived  at  Amsterdam ;  Andrioni  v,  Mor- 
gan was  an  action  on  a  bill  of  exchange  due  to  a  foreigner  resident  at  Dresden  ; 
and  in  Short  v.  Campbell,  the  deponent  was  waiter  at  an  hotel,  more  likely  than 
his  employer  to  know  the  existence  of  the  debt  to  which  he  had  deposed. 

As  to  the  second  objection,  the  setting  aside  the  proceedings  on  the  first 
arrest  was  a  discontinuance,  after  "hrhich  the  second  arrest  ought  not  to  r:|c54 o 
have  taken  pUu)e  withont  a  judge's  order :  and  the  defendant's  attorney's  *- 
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imdertekiDg  to  pat  in  bill  wm  no  waiyer  of  the  ol^eefiioii,  beeanae  the  objection 
was  not  laiaed  before  the  judge. 

TiNBAL,  €•  J.  As  to  the  iSret  point,  I  am  nnable  to  get  over  the  anthority 
of  King  V.  Turner,  where  the  question  waa  ezpresdj  raised;  and  that  ease 
stands  Sear  of  the  distinotion  wlueh  has  been  attempted  by  my  brother  Wilde. 
That  was  an  action  for  money  had  and  receiyed ;  the  affioayit  stated  that  the 
defendant  was  <<  justly  and  truly  indebted  to  John  King  in  a  oertain  sum  of 
money;''  so  that  the  connection  between  the  plaintiff  and  defendant,  and  the 
deponent's  means  of  knowing  the  existence  of  the  debt  did  not  appear :  the 
objection  was  made  on  the  piurt  of  the  defendant ;  but  Bayley,  J.  said,  <<  I  think 
this  affidayit  will  do :  there  am  many  cases  where  the  plaintiff  himself  cannot 
swear  to  the  debt,  for  a  yariety  of  reasons." 

The  other  oases  agree  in  substance  with  this ;  and  thoush  they  contain  the 
additional  circumstance  of  the  plaintiff's  residing  abroad,  I  am  not  enabled  to 
eagnit  that  into  the  decisions  with  such  certainty  as  to  say  that  King  v.  Tur« 
ner  is  oyerruled. 

As  to  the  second  objection,  without  laying  down  any  general  rule  as  to  the 
neeeasity  of  obtaining  a  judge's  ordw  for  a  second  arrest^  where  proceedings  haye 
been  set  aside  by  a  judge  at  chambers,  I  think  here,  that  the  .conyersation  of 
the  defendant's  attorney,  and  his  undertaking^  to  put  in  bail,  with  a  knowledge 
of  all  that  had  taken  place,  amounts  to  a  waiyer  of  the  objection. 

Pabk,  J.  My  opinion  as  to  the  suffideney  of  the  affidayit  has  been  the  other 
way ;  but  I  feel  myself  bound  by  the  decisions  and  yield  to  anthority,  though 
it  seems  to  me  not  consistent  with  good  sense. 

m^4A-t       *Upon  the  second  point  we  lay  down  no  general  rule,  because  we  think 
-'  the  objection  was  waiyed  hj  the  undertaking  of  the  attorn^. 

Oasbubb,  J.  I  haye  been  accustomed  to  think  that  the  connection  between 
the  deponent  and  the  creditor  ought  to  appear  on  the  affidayit;  but  it  is  too 
late  to  take  that  or  the  other  objetion,  after  an  undertaking  to  put  in  bail. 

Yaughan,  J.  concurred.  Rule  discharged. 


JAMES  y.  SALTEB  and  Another.    Nov.  12. 

Sinee  3  A  4  W.  4,  c  27,  a  distress  or  action  for  an  annaity  accming  by  will,  mnst  be 
retorted  to  within  twenty  yean  from  the  death  of  the  testator. 

Retire viH  of  chattels  distrained  in  a  dwellinff'house,  farm,  and  lands  in  the 
pariah  of  Uffimlme,  Deyon,  on  the  17th  of  March,  1886. 

The  defendants  by  their  ayowry  and  cognisance  alleged,  that  the  dwelling- 
dooae,  farm,  land,  and  nremises  in  which,  &c.  heretofore,  to  wit,  on  the  10th  of 
NoTcmbw,  1804,  were  the  freehold  premises  of  one  James  Salter,  since  deceased, 
lale  hiber  of  the  defendant  Salter,  and  continued  so  until,  and  at  the  time  of 
the  decease  of  the  said  J.  Salter;  that  the  takinff  of  the  said  goods  and  chat- 
tels as  in  the  declaration  mentioned,  was  done  unaer  and  in  pursuance  of  a  cer- 
tain power  contained  in  the  last  will  and  testament  of  the  said  J.  Saltee,  de- 
eeaaed,  bearing  date  the  8d  of  August  1800,  for  raising  and  paying  a  certain 
annni^,  jeailjr  rent,  or  sum  of  80X  giyen  and  bequeathed  in  and  by  the  said 
will  to  the  denndant  Salter,  and  charged  and  chargeable  on  the  said  freehold 
^KA^-t  premises  *of  J.  Salter  deceased;  and  because  the  sum  of  870/.  part 
^  of  the  said  annuity,  yearly  rent,  or  sum  of  SOL  accming  due  at  Ghrist- 
maa-day  last,  was  behind  and  unpaid  for  the  space  of  twenty  days  after  the 
said  Ghristmaa-day,  the  same  haying  been  lawfully  demanded,  and  not  paid,  the 
defendant  Salter,  m  his  own  riffht  ayowed,  and  the  other  defendant  as  bailiff 
to  the  defendant  SaltcTi  acknowledged  the  taking  the  said  goods  and  chattels  in 
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the  deolaration  mentioned,  to  satisfy  the  said  arrean,  aooording  to  the  purport, 
tenor,  and  effeet  of  the  said  will;  and  that,  the  defendants  were  ready  to  verify. 

The  plaintiff  pleaded  in  bar,  secondly,  that  the  said  distress  in  the  avowry 
and  cognisance  mentioned,  was  not  made  at  any  time  within  twenty  joars  next 
after  the  time  which  the  right  to  make  a  distress  for  the  arrears  of  the  said 
annuity,  yearly  rent,  or  sum  of  30/.  "first  accrued  to  the  defendant  Salter ;  and 
that  the  plaintiff  was  ready  to  verify.  Thirdly,  that  it  was  not  made  within  six 
years  after  the  said  arrears,  in  respect  of  the  said  annuity,  yearly  rent,  or  sum 
of  302.  first  became  due  3  concluding  with  a  verification. 

As  to  the  second  plea,  the  defendimts  replied,  that  so  far  as  the  same  related 
to  585/.,  part  of  the  money  in  the  avowry  and  cognisance  mentioned,  the  dis- 
tress was  made  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  a  distress  for  the  said  sum  of  585/.,  and  ever^  part  thereof,  being  the 
arrears  of  the  said  annuity,  yearly  rent,  or  sum  of  302L,  first  accrued  to  the 
defendant  Salter.  And  as  to  the  residue  of  the  second  plea  in  bar,  so  far  as  the 
same  related  to  the  residue  of  the  money  in  the  avowry  and  cognisance  men- 
tioned, the  defendants  relinquished  their  avowry  and  cognisance,  and  prayer  of 
judgment,  so  far  as  the  same  related  thereto.  And  to  the  third  plea,  the  defen- 
dants replied,  that  the  distress  was  made  within  six  years  next  after  the  r^^sa 
arrears  in  respect  *of  the  annuity,  yearly  rent,  or  sum  of  30/.  first  be-  ■- 
came  due. 

The  jury,  in  a  special  verdict,  set  out  the  will  of  James  Salter,  the  father  of 
the  defendant  Salter,  by  which  it  appeared,  that  he  had  charged  his  freehold 
property  with  the  annuity  set  forth  in  the  avowry ;  they  then  found  that  the 
said  J.  Salter,  the  fiither  of  the  defendant  Salter,  died  in  the  year  1804,  with- 
out  having  revoked  or  altered  his  said  will ;  that,  on  the  17th  of  March  1835, 
the  defendant  Salter,  and  the  other  defendant  Facey,  as  his  bailiff,  took  the 
ffoods  and  chattels  in  the  declaration  mentioned,  aa  for  and  in  the  name  of  a 
distress,  for  the  sum  of  870/.  for  twenty-nine  ^ears  arrears  of  the  said  annuity, 
or  yearly  rent,  or  sum  of  3021,  ending  at  Christmas  1834 ;  and  that  the  defen- 
dant Salter  never  received  any  part  of  the  said  annuity. 

The  case  was  argued  in  Michaelmas  term  by 

OrowdeTf  for  the  plaintiff.  The  avowant  is  barred  by  the  lapse  of  twenty 
years.  By  the  first  section  of  3  &  4  W.  4,  c.  27,  it  is  enacted  that  "  the  woM 
'  rent'  shall  extend  to  all  heriots,  and  all  services  and  suite  in  which  a  distress 
may  be  made,  and  to  all  annuities  and  periodical  sums  of  money  charged  upon, 
or  payable  out  of  any  land,  (except  moduses  or  compositions  belonging  to  a 
spiritual  or  eleemosynary  corporation  sole;^')  and  by  tne  second  it  is  enacted 
<'  that  after  the3lBt  day  of  December  1833,  no  person  shall  make  any  entry  or 
distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry  or  distress  or  to  bring 
such  action,  shall  have  first  accrued  to  some  person  through  whom  he  claims ; 
or  if  such  right  shall  not  have  accrued  to  any  person  through  whom  he  claims, 
then  within  twenty  years  next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to  *the  1-41547 
person  making  or  bringing  the  same.'^  If  that  service  had  stood  alone,  ^ 
the  avowant  £ui  been  unquestionably  barred ;  but  it  will  be  contended  that  that 
section  must  be  taken  in  conjunction  with  the  third,  which  enacts,  'Hhat  in  the 
construction  of  this  act,  the  right  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  such 
time  as  hereinafter  is  mentioned ;  that  is  to  say  :~^ 

1.  When  the  person  claiming  such  land  or  rent^  or  some  person  through  whom 
he  claims,  shall,  in  respect  of  the  estate  or  interest  cbdm^,  have  been  in  pos- 
session or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  anally 
while  entitled  thereto,  have  been  dispossessed,  or  have  discontinued  such  pos- 
session or  receipt, — ^then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
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time  of  Bach  dispossession  or  discontinuance  of  possession^  or  at  the  last  time 
at  which  any  pr^ts  or  rent  were  or  was  so  received. 

2.  And  when  the  person  claiming  such  land  or  rent,  shall  claim  the  estate  or 
interest  of  some  deceased  person  who  shall  have  continued  in  such  possession  or 
reoeipty  in  respect  of  the  same  estate  or  interest,  until  the  time  of  his  death, 
and  shall  have  been  the  last  person  entitled  to  such  estate  or  interest  who  shall 
haye  been  in  snch  possession  or  receipt, — then  such  right  shall  be  deemed  to  have 
first  accmed  at  the  time  of  snch  death ; 

8.  And  when  the  person  claiming  such  land  or  rent  shall  claim  in  respect  of 
an  estate  or  interest  in  possession,  granted,  appointed,  or  otherwise  assured  by 
any  instmment  (other  than  a  wiU)  to  him,  or  some  person  through  whom  he 
djoms,  by  a  person  being,  in  respect  of  the  same  estate  or  interest,  in  the  poB« 
session  or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent,  and 
no  person  entitled  under  such  instrument  shall  have  been  in  such  possession  or 
neoeipt, — ^then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  at 
*5481  ^^^^^  *^^  person  claiming  as  aforesaid,  or  the  person  through  whom  he 
J  claims,  became  entitled  to  such  possession  or  receipt  by  virtue  of  such 
instmment ; 

4.  And  when  the  estate  or  interest  claimed  shall  have  been  an  estate  or  interest 
m  reversion  or  remainder,  or  other  future  estate  or  interest,  and  no  person  shall 
have  obtained  the  possession  or  receipt  of  the  profits  of  such  land,  or  the  receipt 
of  such  rent,  in  respect  of  such  estate  or  interest, — then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  such  estate  or  interest  became 
aa  estate  or  interest  in  possession ; 

5.  Ajid  when  the  person  claiming  such  land  or  rent,  or  the  person  through 
whom  he  ch&ims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach 
of  condition, — then  such  right  shall  be  deemed  to  have  first  accrued  when  such 
fi^ifeitore  was  incurred  or  such  condition  was  broken.'^ 

It  will  be  said  that  the  third  clause  of  this  section  is  the  only  one  applicable 
to  the  present  case ;  and  that  dispositions  by  will  being  excluded  from  the  ope* 
ration  of  that  daxise,  this  case  does  not  fall  within  the  statute. 

Bat  first,  the  estate  or  interest  claimed  by  the  avowant  under  the  will,  was, 
at  the  time  of  the  execution  of  the  will,  a  niture  estate  or  interest :  it  became 
an  interest  in  possession  at  the  death  of  the  testator ;  and  therefore  falls  dis- 
tinctly within  the  fourth  clause  of  the  third  3ection,  and  must  be  deemed  to  have 
first  aocmed  at  the  death  of  the  testator. 

Secondly,  the  meaning  of  the  third  clause  is,  that  titles  resting  on  instruments 
other  than  wills,  shall  be  deemed  to  accrue  at  the  time  specified  by  the  instru- 
ment for  the  right  to  possession ;  titles  resting  on  wills,  at  the  death  of  the 
testator. 

Thirdly,  the  five  cases  enumerated  in  the  third  section  are  only  put  by  way  of 
instance,  or  as  removing  doubt  in  certain  questions  of  difficulty,  but  not  as  con- 
*^01  ^^°8  *^^^  operation  of  the  statute  to  those  five  instances :  it  never  could 
J  have  been  the  intention  of  the  legislature,  in  a  statute  passed  expressly 
for  the  purpose  of  relieving  estates  from  dormant  claims,  to  leave,  unprovided 
for,  the  large  class  of  cases  arising  out  of  wills. 

Lastly,  if  claims  by  will  be  excluded  from  the  operation  of  the  third  clause, 
there  is  nothing  in  that  clause,  to  prevent  the  provisions  of  the  second  section 
of  the  act  from  attaching  to  such  claims,  and  therefore  the  present  case  must  still 
be  deemed  to  Ml  within  the  general  words  of  the  second  section. 

And  this  view  of  the  statute  is  confirmed  by  the  40th  section,  which  provides 
tkat  money  charged  upon  land,  and  legacies,  shall  be  deemed  satisfied  at  the  end 
of  twenfy  years,  if  there  shall  be  no  interest  paid  or  acknowledgment  in  writing 
in  the  meantime. 

It  is  clear  from  that  section  that  the  legiskture  meant  to  apply  the  same  limi- 
tation to  claims  by  will,  as  to  claims  under  a  deed. 

At  all  eventS;  the  avowant  is  limited  to  a  claim  for  the  last  six  years ;  for  in 
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Paffet  V.  Foley,  2  New  Cases,  679,  it  was  decided  in  effect  that  the  42d  section 
of  8  &  4  W.  4,  0.  27,  bars  reoorery  for  more  than  six  years  nnless  the  rent  be 
leseryed  by  deed. 

BuU,  for  the  STOwant,  as  to  the  non-accmer  of  the  right  within  twenty  years, 
used  nearly  the  same  argument  as  on  a  former  occasion,  namely,  that  a  claim 
under  a  will  being  expr^sly  excepted  in  the  third  cUmse  of  the  third  section, 
was  a  casus  omissus  in  the  statute.     (See  2  New  Cases,  570.) 

As  to  the  argument  drawn  from  the  40th  section,  if  the  case  fell  within  the 
40th,  the  2d  section  must  be  abandoned.  But  it  did  not  fdl  within  the  40th ; 
for  that  applied  only  to  money  charged  on  land,  and  legacies. 

*With  respect  to  the  six  years'  limitation  he  contended  that  the  last  1^55/) 
plea  was  not  so  framed,  as  to  raise  the  question  under  the  42d  section.  '■ 
In  order  to  raise  that  question  the  plea  should  have  been  addressed  tb  all  the 
arrears  except  the  last  six  years,  and  not,  as  at  present,  to  all  the  arrears.  The 
plea  rather  went  to  bar  the  title  to  the  estate  in  the  annuity  than  the  claim  to 
the  arrears. 

Orowder,  in  reply.  The  plea  pursues  the  language  of  s.  42,  and  is  in  the 
ordinary  form  of  a  plea  of  the  statute  of  limitations.  Our,  adv,  vulL 

TiNDAL,  C.  J.  The  question  which  has  been  argued  before  us,  arises  upon 
a  special  verdict  found  on  the  second  and  last  issues  rused  between  the  parlies 
to  this  action :  the  second  issue  being  upon  the  question,  <^  whether  the  distress, 
so  far  as  relates  to  585/.,  part  of  the  money  in  tne  avowry  and  cognisance  men* 
tioned,  was  made  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  a  distress  for  the  said  sum  of  585/.,  and  every  part  thereof,  being  arrears 
of  the  said  annuitv,  yearly  rent,  or  sum  of  80/.,  first  accrued  to  the  defendant 
John  Salter }"  and  the  la^  issue  being  upon  the  question,  **  whether  the  distress 
in  the  avowry  and  cognisance  mentioned,  was  made  at  any  time  within  six  years 
next  after  the  arrears  in  respect  of  the  said  annuity,  yearly  rent,  or  sum  of  30/. 
first  became  due.''  Of  these  two  issues,  the  first  appears  to  us  to  be  the  princi- 
pal  and,  indeed,  the  only  important  one :  for  if  the  plaintiff  is  entitled  to  judg- 
ment in  his  fiivour  on  that  issue,  the  riffht  and  title  of  the  defendand  Salter  to 
the  annuity  is  altogether  barred  i  and  lie  cannot,  in  any  view  of  the  case,  be 
allowed  to  recover  we  arrears  for  the  last  cdx  years,  to  wmch  only  the  pleadings 
on  which  the  last  issue  is  raised  can  be  held  to  apply. 

*The  facts  which  are  found  by  the  special  venfict  on  the  two  issues,  r«55i 
are  few  and  simple : — ^That  John  Salter,  the  father  of  the  defendant  of  ^ 
that  name,  by  his  will  duly  made  and  published,  devised  the  property  therein 
mentioned  to  trustees,  to  the  intent  that  they  should,  out  of  the  rents  and  pro- 
fits, pay  to  John  Salter  the  defendant,  during  the  term  of  his  natural  life,  an 
annuity  or  clear  yearly  rent  of  30/.,  by  four  quarterly  payments,  to  commence 
on  the  first  quarterl  v  day  of  payment  aiter  his  decease ;  with  a  power  of  distress, 
if  the  annuity  should  be  in  arrear  for  twentv  days  next  after  any  quarterly  day 
of  payment.  That  the  testator  died  in  1804,  without  having  revoked  or  altered 
his  will;  and  that,  on  the  17th  of  March,  1835,  the  defendants  distrained  for 
870/.  for  twenty-nine  gears'  arrears  of  the  annuity  ending  at  Christmas,  1834. 
Upon  this  state  of  facts,  it  iu)pears  that  the  riffht  to  make  a  distress  for  the 
annuity,  first  accrued  to  John  Salter  the  son,  on  Uie  expiration  of  the  twenty 
days  next  after  the  first  quarterly  day  of  payment  subsequent  to  the  testator's 
death,  that  is,  at  the  veiy  latest,  some  time  in  April,  1805.  It  also  appears, 
that  so  far  as  there  is  any  allegation  on  the  record,  or  any  finding  by  the  jury, 
there  was  no  payment  or  receipt  of  the  annuity  by  the  defendant  StJter,  before 
the  distress  was  put  in  in  March,  1835 }  for  it  was  then  put  in  by  the  defend- 
ant for  the  whole  of  the  arrears  since  the  death  of  the  testator.  And,  although 
die  defendant  has  by  his  own  voluntary  act,  in  his  replication  to  the  plea  in  bur, 
abridged  the  amount  of  the  arrears  for  which  he  had  distrained  and  avowed, 
that  is,  from  twenty-nine  years  to  nineteen  years  and  a  half,  still  this  act  of  the 
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defendant  has  no  bearing  on  the  fact  appearing  from  the  reeord,  that  no  distress 
was  made  for  twenty-nine  years  after  the  right  to  distrain  first  accrued. 
*5521  ^^^  ^^^  reference  to  the  statate  8  &  4  W.  4.  c.  27^  *it  appears  to 
-'  have  provided  two  distinct  periods  of  limitation^  wiUiin  which  all  dk^ 
tresses  for  arrears  of  annuities  must  be  made,  the  two  periods  being  prescribed 
in  respect  of  claims  and  objects  in  their  own  nature  perfectly*  distinct.  The 
second  section  contemplates  and  provides  for  the  case,  where  the  right  or  title 
to  the  annuity  itself  is  disputed;  and  direotSi  ''that  no  person  shul  make  a 
distress  for  any  rent  but  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  distress  shall  have  first  accrued  to  the  person  making  the 
same."  The  forty-second  section  contemplates  and  provides  for  the  case,  where 
the  title  to  the  annuity  is  not  disputed,  but  the  distress  is  made  for  arrears  due ; 
and  for  that  purpose  directs,  "that  no  arrears  of  rent  shall  be  recovered  by  any 
distress,  but  within  six  years  next  after  the  same  respectively  shall  have  become 
doe.''  The  second  issue  arises  upon  a  plea  in  bar,  framed  upon  the  second 
section ;  the  last  issue  arises  upon  a  plea  in  bar  intended  to  be  framed,  though 
not  accurately  or  aptly  framed,  on  the  forty-second  section. 

Now  with  respect  to  the  second  issue,  it  is  manifest,  that  the  facts  found  in 
the  special  verdict  will  bring  the  case  precisely  within  the  provision  of  the 
second  section  of  the  act,  unless  that  section  is  to  be  governed  and  controlled, 
not  simply  explained  and  construed,  by  the  third ;  that  is,  unless  the  third  sec- 
tion does  in  terms,  exclude  from  the  operation  of  the  second,  the  claim  of  any 
person  whose  right  to  a  rent  is  derived  under  a  will,  by  reason  of  the  words 
^<  other  than  by  will''  which  are  found  in  the  third  section.  And  when  this 
case  was  originallv  before  the  Court  upon  a  motion  for  a  new  trial,  after  the 
rule  had  been  made  absolute  upon  a  ground  perfectly  distinct  from  that  which 
is  now  before  us,  an  opinion  was  expressed  bv  the  judges  then  in  Oourt,  that 
*55S1  ^^  present  case  was  ^excluded  from  the  operation  of  the  second  section 
-I  by  reason  of  its  not  being  comprehended  within  the  third ;  which  third 
section  appeared  to  us,  upon  a  more  hasty  view,  to  contain  an  enumeration  of 
instances  to  which  only  the  second  section  could  be  held  to  be  applicable.  For 
myself,  however,  I  am  ready  to  admit,  and  I  am  authorised  at  the  same  time  to 
say  the  same  for  my  three  brethren  who  were  then  in  Court,  that  the  further 
argument  which  we  have  heard  on  this  point,  when  brought  directly  before  us 
for  judgment  upon  the  record,  and  the  further  opportimity  for  consideration 
which  has  been  afforded  us,  has  induced  us  to  alter  Uie  opinion  we  then  form^, 
and  that  we  think  (in  which  my  brother  Yaughan  entirely  concurs  with  us), 
that  this  case  is  governed  by  the  second  section  of  the  statute,  which  under  the 
facts  found  in  ttie  special  verdict,  affords  a  bar  to  all  claim  and  title  to  the 
annuity. 

That  the  case  must  have  been  governed  by  the  second  section,  if  that  section 
had  stood  alone,  cannot  be  doubted ;  and,  upon  a  more  close  examination  of  the 
third  section,  the  object  and  intent  of  it  seem  to  us,  to  be  no  more  than  this :  to 
explain  and  ^ve  a  construction  to  the  enactment  contained  in  the  second  clause 
as  to  "  the  time  at  which  the  right  to  make  a  distress  for  any  rent  shall  be 
deemed  to  have  first  accrued,"  in  those  cases  only  in  which  doubt  or  difficulty 
might  occur;  leaving  every  case  which  plainly  falls  within  the  general  words  of 
the  second  section,  but  is  not  included  amongst  the  instances  given  by  the  third, 
to  be  governed  by  the  operation  of  the  second.  Many  reasons  concur  to  show 
that  such  must  be  the  just  construction  of  the  act.  In  the  first  place,  if  it  had 
been  intended  that  the  third  section  should  limit  the  application  of  the  second 
to  those  oases,  and  those  only,  which  are  enumerated  in  the  third,  it  might 
^5541  J^^^^y  ^^^®  ^^^  expected  that  words  would  *have  been  employed  to 
^  express  clearly  and  distinctly  such  an  intention.  But  in  this  section 
there  are  no  words  that  can  be  said  oirectly  to  exclude  aU  instances  except  those 
eniimerated  in  the  third  section.  Again,  if  the  words  ''granted  by  aov  instru- 
ment other  than  by  will"  were  to  be  held  to  prevent  the  application  ox  the  sta- 
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thereof  was  served  on  the  9th  of  July  last,  and  the  transoript  of  the  record  was 
carried  over  to  the  Exchequer  Chamber  on  the  2d  of  November. 

The  plaintiffs  gave  notice  of  taxing  the  costs  in  the  cause  for  the  7th  of  July 
last :  the  defendants  objected  before  the  prothonotarj  that  no  costs  should  be 
allowed ;  but  the  prothonotary  allowed  the  sum  of  127.  b».  for  the  costs  of  the 
cause,  264Z.  Is.  bd.  for  costs  of  the  rule  to  enter  up  judgment,  and  20L  13s.  4d. 
for  costs  of  the  plaintiff's  appearancCi  in  the  first  instance,  upon  the  defendants' 
application  for  leave  to  enter  a  suggestion  upon  the  roll.    (See  ante,  180.) 

The  defendants  thereupon,  took  out  a  summons  calling  upon  the  plaintiffs  to 
shew  cause  why  the  prothonotary  should  not  review  his  taxation;  but  the 
learned  Judge  (Gumey,  B.)  before  whom  the  summons  was  returnable,  declined 
making  any  order  upon  the  summons. 

On  the  Sd  day  of  Michaelmas  term, 

Wtlde^  Serjt.  obtained  a  rule,  calling  upon  the  plaintiffs  to  shew  cause  why 
the  judgment  signed  in  the  cause  should  not  be  set  aside  for  irregularity,  p^ggg 
or  ^amended  by  striking  out  so  much  thereof  as  related  to  the  award  of  ■- 
costs,  or  why  the  taxation  of  costs  should  not  be  reviewed,  proceedings  upon 
the  judgment,  and  the  writ  of  error  brought  thereon,  being  staved. 

This  rule  was  obtained  upon  the  grounds,  that  the  sixty-third  section  of  9 
G.  4,  c.  22,  enacts  "  that  it  shall  and  mav  be  lawful  for  the  party  or  parties  en« 
titled  to  such  costs  and  expenses,  (specified  in  the  speaker's  certificate,)  or  for 
his,  her,  or  their  executors  or  administrators,  to  demand  the  whole  amount 
thereof,  so  certified  as  above,  from  any  one  or  more  of  the  persons  respectively, 
who  are  hereinbefore  made  liable  to  the  payment  thereof,  in  the  several  cases 
hereinbefore  mentioned,  and  in  case  of  nonpayment  thereof,  to  recover  the 
same  by  action  of  debt  in  any  of  hb  majesty's  courts  of  record  at  Westminster ; 
in  which  action  it  shall  be  sufficient  for  the  plaintiff  or  plaintiffs  to  declare  that 
the  defendant  or  defendants  is  or  are  indebted  to  him  or  them  in  the  sum  to 
which  the  costs  and  expenses  ascertained  in  manner  aforesaid,  shall  amount,  by 
virtue  of  this  act;  and  the  certificate  of  such  amount  so  signed,  as  aforesaid,  by 
the  speaker,  shall  have  the  force  and  effect  of  a  warrant  to  confess  judgment ; 
and  the  court  in  which  such  action  shall  be  commenced  shall,  upon  motion,  and 
on  the  production  of  such  certificate,  enter  up  judgment  in  favour  of  the  plain- 
tiff or  plaintiffs  named  in  such  certificate,  for  the  mm  mecified  therein  to  be  due 
from  the  defendant  or  defendants  in  such  action,  in  Itke  manner  as  if  the  tatd 
defendant  or  defendants  had  tfoned  d  warrant  to  confest  judgment  in  the  said 
action  to  that  amount : — that  this  section  only  authorised  the  plaintiff  to  enter 
up  judgment  for  the  amount  specified  in  the  speaker's  certificate,  and  not  for 
that  amount  and  costs : — that  a  warrant  of  attorney  to  enter  up  judgment  for 
a  given  sum,  does  not  authorise  a  judgment  for  that  sum  and  costs : — ^that  r#ea/\ 
*every  warrant  by  which  it  is  intended  to  give  costs,  specifies  them  in  *- 
addition  to  the  principal  debt . — and  that  a  warrant  of  attorney  is  generally  the 
result  of  a  proposed  agreement,  which  the  plaintiff  may  either  adopt,  or  proceed 
with  his  action ;  bat  if  he  adopts  the  agreement  he  is  bound  by  the  terms  of  it* 
Here,  the  plaintiffs  must  be  deemed  to  have  elected  to  take  the  speaker's  certifi- 
cate as  conclusive  with  respect  to  the  amount  due ;  they  have  thereby  avoided  the 
expense  and  risk  of  a  trial;  and  on  that  account  the  legislature  probably  consi- 
dered the  amount  in  the  certificate  sufficient,  without  the.  addition  of  costs. 

As  to  the  costs  of  appearing  to  shew  cause  in  the  first  instance  against  the 
application  for  a  suggestion,  no  costs  are  ever  allowed  in  such  a  case :  Weldron 
V.  Norris,  2  W.  Bl.  769. 

Talfourdf  Seijt.,  BiUy  and  AusHn^  shewed  cause. 

Primft  fSacie,  a  plaintiff  is  entitled  to  costs  wherever  he  is  entitled  to  damages : 
in  actions  of  debt  he  is  entitled  to  damages  for  the  detention  of  the  debt,  and 
therefore  to  costs  under  the  statute  of  Gloucester ;  Ty te  v,  Glode,  7  T.  R.  267  ; 
though  the  debt  accrues  by  virtue  of  a  statute  subsequent  to  the  statute  of  Glouces- 
ter; Mayorof  Plymouth  v.Werring,WilleS|  440.  A  penalty  given  by  a  statute  vests 
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a  debt  in  the  party  entitled  to  it;  and  according  to  Lord  Tenterden  in  tlie  Col- 
lege of  Phjsioians  v,  Harrison,  9  B.  &  C.  524,  ^<  where  a  right  is  vested  in  a 
particular  person  or  corporation  the  withholding  of  that  right,  and  thereby  com- 
pelling the  party  to  sue  for  it,  is  an  injury  for  wiiich  damages  may  be  recovered ; 
and  if  damages  may  be  recovered,  then  costs  will  follow/'  Here,  under  s.  58, 
of  9  O.  4,  0.  22,  costs  are  given  to  the  petitioners  where  the  opposition  to  a  pe- 
*5611  ^^^°  ^  frivolous  and  vexatious ;  and  *by  s.  60,  the  spc^er's  certificate 
-'  is  to  be  conclusive  as  to  the  amount.  Those  sections,  therefore,  vest  a 
debt  in  the  plaintiffs,  for  the  detention  of  which  they  are  entitled  to  damages 
and  costs,  unless  there  be  something  in  the  statute  to  prevent  it.  In  order  to 
asoertun  that  point,  the  reason  for  passing  the  act,  and  the  intention  of  the 
legislature  in  passing  it,  must  be  considered  in  conjunction  with  the  language 
employed. 

The  reason  for  passing  the  act  was,  to  enable  parties  litigant  before  the  House 
of  Commons  to  obtain  the  cost  of  their  proceedings ;  and  the  intention  of  the 
l^slature  in  s.  63,  was  to  provide  a  summary  remedy  for  the  recovery  of  such 
costs.  The  reason  of  the  act,  therefore,  applies  as  much  to  the  expenses  of  a  rule 
to  obtun  judgment  for  such  costs,  as  to  the  expenses  of  an  action  of  debt  for 
the  same  purpose.  Now  before  the  passing  of  53  G.  3,  c.  71,  s.  13,  from  which 
the  68d  section  of  9  G.  4,  c.  22,  is  borrowed,  the  remedy  for  costs  incurred  in 
Parliament  was,  under  28  G.  3,  c.  52,  s.  23,  by  action  of  debt,  in  which  no  wager 
of  law,  nor  more  than  one  imparlance  was  to  be  allowed,  and  the  party  in  whose 
fiKvour  judgment  should  be  given  in  such  action  was  to  recover  his  costs.  The 
53  G.  3,  c.  71,  and  9  G.  4,  c.  22,  by  substituting  the  summary  remedy  of  en- 
tering judgment  on  the  speaker's  certificate,  for  &e  action  of  debt  under  28  G. 
3,  c.  52,  have  repealed  that  mode  of  proceeding ;  but  there  are  no  words  in  9 
G.  4,  c.  22,  to  disentitle  a  party  to  those  cost«,  to  ^ve  him  which  was  the  reason 
for  passing  the  28  G.  3,  o.  52,  s.  23. 

The  9  G.  4,  c.  22,  which  is  imperative,  gives  the  successful  party  a  right  to 
demand  from  the  party  liable,  the  amount  of  the  costs  certified  by  the  speaker, 
and  in  case  of  non-payment,  an  action  of  debt  for  the  amount;  in  which  action, 
'Hhe  certificate  of  such  amount  so  signed  as  aforesaid  by  the  speaker,  shall  have 
*5621  ^^^  ^^'^  ^^^  effect  of  a  warrant  to  confess  judgment ;  and  the  court  in 
-*  "hrhich  such  action  shall  be  commenced,  shall,  upon  motion,  and  upon 
the  production  of  such  certificate,  enter  up  judgment  in  favour  of  the  plaintiff 
named  in  such  certificate,  for  the  sum  specified  therein  to  be  due  from  the  de- 
fendant in  such  action," — ^that  is  the  debt, — "  in  like  manner  as  if  the  said 
defendant  had  signed  a  warrant  to  confess  judgment  in  the  said  action  to  that 
amount/'  To  what  amount  ?  the  amount  of  the  debt  for  which  the  action  is 
brought.  If  so,  the  plaintiff  is  in  the  same  position  as  if  he  had  brought  an 
action  on  a  bond  for  a  given  amount.  The  judgment  is  to  have  the  force  and 
eiSsct  of  a  warrant  to  confess  judgment;  that  is,  of  a  warrant  in  ordinary  ca^es ; 
and  in  ordinary  cases  the  force  and  effect  of  a  warrant  to  confess  judgment  for 
a  debt,  is  to  carry  costs.  This  being  a  remedial  statute,  the  court  will  endeavour 
to  advance  the  remedy.  Now  in  employing  the  word  warrant,  the  ledslature 
meant  merely  to  indicate  the  nature  of  the  proceeding,  not  the  particular  form 
of  warrant  to  be  pursued.  Suppose  the  statute  had  directed  the  court  to  draw 
up  the  warrant,  the  court  would  have  adopted  the  ordinary  form,  just  aa  a  court 
of  equity  in  enforcing  an  agreement  for  a  lease  directs  the  lease  to  be  drawn 
with  the  usual  covenants.  The  statute  has  merely  employed  this  form  of  words 
to  describe  the  mode  in  which  judgment  is  to  be  entered :  no  warrant  is  actually 
executed.  Tindal,  C.  J.  said,  (ante,  182,)  '<  we  must  consider  the  speaker's  cer- 
tificate as  of  a  binding  force  equal  to  a  warrant  of  attorney,  to  enter  judgment 
for  the  same  amount."  That  is,  the  speaker's  certificate  is  mere  evidence  of 
the  amount  of  a  debt :  if  so,  the  court  pursues  the  intention  of  the  legishture 
by  direetinff  judgment  to  be  entered  in  the  same  way  as  upon  an  ordinary  war- 
rant to  confess  a  debt  on  bond.   The  fiillacy  of  the  argument  for  the  defendanta 
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oonsiBts  in  aasumiiig  the  existence  of  an  kctnal  warrant  in  whicli  *there  r^c^go 
is  no  mention  of  costs.     [Tindal,  C.  J.     Suppose,  when  the  parties  are  ■- 
about  to  proceed  to  trial,  the  plaintiff  consents  to  take  a  warrant  to  enter  judg- 
ment for  a  certain  amount.]    There,  by  agreement  the  plaintiff  consents  to  re- 
nounce his  costs :  here,  there  is  no  consent  and  no  warrant. 

It  has  been  argued  that  an  intention  on  the  part  of  the  legislature  to  mve 
costs  in  an  action  and  after  verdict,  is  compatible  with  an  intention  to  rerose 
them  where  the  pa^y  has  the  benefit  of  a  summary  proceeding ;  and  the  argu- 
ment might  be  of  weight  if  the  party  had  an  option  as  to  which  course  he  should 
pursue^  but  the  28  G.  3,  o.  52,  which  gave  an  action,  is  repealed 3  the  58  Gr.  3, 
c.  71,  s.  13,  also  ^ve  an  action;  but  the  9  Gr.  4,  c.  29,  is  imperative  on  the 
party  to  proceed  m  the  summary  way.  And  if  the  party  ought  to  have  the 
costs  of  the  longer  mode  of  proceeding,  fao  good  reason  can  be  assigned  why  he 
should  not  have  them  on  the  summary  remedy.  If  it  were  otherwise,  the  wit- 
nesses and  officers  who  are  entitled  to  their  costs  in  the  same  way  might  be 
without  remedy ;  for  the  costs  of  moving  to  enter  up  judgment,  if  the  motion 
were  opposed,  would  generally  exceed  the  expenses  of  any  single  witness :  for 
this  reason  when  a  statute  gives  a  penalty  the  party  is  also  entitled  to  his  costs; 
EuUock  on  Costs,  16.  North  v.  Wingate,  Cro.  Car.  559.  In  Magrane  v. 
White,  8  B.  &  C.  412,  the  costs  of  the  witnesses  were  56/.,  the  costs  of  obtain- 
ing the  rule  17/.  10«. :  and  the  entry  of  judgment  upon  the  record  is  as  follows : 
^-^'And  hereupon  the  said  plaintiff  prays  judgment,  and  his  damages  so 
acknowledged,  together  with  his  costs  and  charges  by  him  about  his  suit  in  this 
behalf  expended,  to  be  adjudged  to  him,  &o, ;  therefore  it  is  considered  that  the 
said  pifldntiff  do  recover  against  the  said  defendant  his  ^damages  afore-  ^5^^ 
said  of  56/.  14«.  8c/.  in  form  aforesaid  acknowledged,  and  also  17/.  10«.  ^ 
for  his  said  costs  and  charges  by  the  said  court  of  our  said  lord  the  king  now 
here  adjudged  to  the  said  plaintiff,  and  with  his  assent;  which  said  damages, 
costs  and  charges,  in  the  wnole  amount  to  74/.  4s.  8c/. ;  and  the  said  defen&nt 
in  mercy,"  &c. 

In  Gumey  v.  Gordon,  9  Bingh.  87,  the  judgment  b  as  follows : — "Therefore 
it  is  considered  that  the  said  plaintiffs  do  recover  against  the  said  defendant  the 
9aid  sum  of  1260/.  10s.  8e/.,  and  also  24/.  10s.  8c/.  for  their  damages  which  they 
have  sustained,  as  well  by  occasion  of  the  detaining  the  said  residue  of  the  said 
debt,  as  for  their  costs  and  charges  by  them  about  their  suit  in  this  behalf  ex- 
pended, by  the  court  of  our  lord  the  king  now  here  adjudged  to  the  said  plain- 
tiffs and  with  their  assent ;  and  the  said  defendant  in  mercy,"  &c. 

It  is  true  that  the  rule  nisi  in  that  case  prayed  for  costs;  but  these  being 
costs  before  judgment  are  costs  in  the  cause  and  abide  the  event  when  the  rule 
is  silent  as  to  costs.     Bullock,  p.  625. 

As  to  the  costs  of  appearing  to  shew  cause  in  the  first  instance  against  the 
rule  for  entering  a  suggestion,  if  the  appearance  were  such,  it  may  be  conceded 
that  the  party  appearing  is  not  entitled  to  claim  them.  But  the  application 
was  first  made  on  a  Saturday ;  at  the  suggestion  of  the  chief  justice,  it  stood 
over  till  Monday,  and  then  the  plaintiffs  appeared. 

(The  statutes  6  G.  4,  0.  128,  s.  1.  2,  and  7  &  8  G.  4,  c.  74,  were  referred  to 
as  m  pari  materia  with  9  G.  4,  c.  22.) 

WUde,  Serjt,  Sir  W.  FoUett,  and  R,  F.  Richards,  in  support  of  the  rule. 
It  is  doubtful  whether  the  enactment  in  9  G.  4,  c.  22,  as  to  costs,  is  remedial 
or  *penal ;  but  even  if  it  be  remedial,  the  language  of  the  sixty-third  r^g^a 
section,  admits  of  no  doubt :  it  gives  a  statutory  authority  to  the  plain-  ^ 
tiff  to  enter  judgment  as  on  a  warrant  of  attorney  for  a  given  sum, — not  for  a 
given  sum  and  costs; — the  plaintiff's  rule  prays  only  to  enter  the  judgment 
for  the  given  sum ;  and  regardless  of  the  statute  or  of  their  own  rule,  they  have 
entered  judgment  for  that  sum  and  costs.  There  is  no  authority  for  saying 
that  the  remedy  by  action  for  parliamentary  costs  under  28  G.  3,  c.  52,  is  re- 
pealed by  the  enactment  of  a  subsequent  and  more  summary  remedy :  a  remedy 
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once  jriven  is  not  npealed  withont  express  words.  Therefore  in  Sharpe  v.  War- 
ren, 6  Price,  131,  an  act  of  parliament  giving  a  summary  remedy,  though  in 
terms  apparently  prescribing  such  rem^y,  was  held  cumulative,  and  not  as 
taking  away  a  previous  right  to  sue  by  action  at  law. 

The  words  shall  and  may  in  the  sixty-third  section,  referring  to  a  private 
right,  are  not  imperative,  as  they  would  be  if  they  related  to  a  public  right. 
Bex  V.  Commissioners  of  Flockwold  Inclosure,  2  Chitt.  251.  The  legislature, 
therefore,  conferred  on  the  successful  party  a  neat  boon  in  giving  him  the  sum- 
mary remedy  instead  of  the  more  doubtful  and  expensive  course  by  action,  and, 
in  return,  might  reasonably  propose  to  spare  the  defendant  a  portion  of  the 
costs. 

As  to  the  ordinary  form  of  a  warrant  of  attorney,  when  such  a  warrant,  or  a 
cognovit,  is  given  for  a  particular  sum,  the  plaintiff  is  not  entitled  to  costs  unless 
the  words  '^  casts  o/suir  are  added.  The  plaintiffs  cannot  be  in  a  better  situa- 
tion than  if  the  ddendants  had  signed  a  warrant  of  attorney  for  the  sum  in  the 
Speaker's  certificate,  without  any  mention  of  costs.  In  Maerane  v.  White  it 
does  not  appear  that  the  question  of  costs  was  discussed ;  and  Qumev  v,  Gordon 
^5661  ^  decided  that  ^the  action  lay  against  one  petitioner.  If  the  statute 
-'  does  not  give  the  costs  the  plaintiffs  cannot  have  them.  Thus,  under  8 
&  9  W.  8,  c.  11,  s.  3,  which  gives  the  plaintiff  costs  in  certain  cases,  in  actions 
for  treble  value  of  tithes,  it  was  held  that  the  plaintiff  was  only  entitled  to  such 
costs  after  plea  pleaded,  or  demurrer  joined.    jQale  v.  Hodgetts,  1  Bingh.  182. 

Our,  adv.  vuU. 

TiNDAL,  C.  J.  The  rule  in  this  case  calls  upon  the  pliuntiffs  to  shew  cause 
why  the  judgments  entered  up  by  them  should  not  be  set  aside  for  irregularity; 
or  why  it  should  not  be  amended  by  striking  out  so  much  thereof  as  relates  to 
the  award  of  costs ;  or  why  the  prothonotary  should  not  review  his  taxation  of 
the  costs  in  the  cause,  and  the  judgment  be  reduced  in  regard  to  the  costs  to 
such  amount  as  should  be  allowed  in  such  review.  And  upon  shewing  cause 
before  us,  the  argument  on  both  sides  has  been  principallv  confined  to  the  ques- 
tion, in  &ct  the  real  question  between  the  parties,  whether  the  plaintiffis  who 
have  signed  their  judgment  in  an  action  of  debt  under  the  sixty-third  section  of 
the  9  G.  4,  c.  22,  are  entitled  to  siffu  judgment  for  costs  in  such  action,  or  are 
limited  simply  to  the  amount  of  the  sum  mentioned  in  the  Spier's  certifi- 
cate. 

The  sixty-third  section  of  the  last  mentioned  statute,  is  borrowed  from  the 
thirteenth  section  of  the  58  G.  8,  c.  71,  with  which  it  agrees  in  substance; 
before  which  last-mentioned  statute,  the  remedy  for  costs  and  expenses  certified 
by  the  Speaker,  was  governed  by  the  twentv-third  section  of  28  G.  3,  c.  52, 
and  directed  to  be  by  action  of  debt  in  any  of  his  Majesty's  courts  of  record  at 
Westminster ;  in  which  action  it  was  provided  that  it  should  be  sufficient  for 
*h&71  ^^^  p^intiff  to  ^declare,  that  the  defendant  was  indebted  to  him  (in  the 
-'  sum  to  which  the  costs  and  expenses  ascertained  in  manner  aforesaid 
shonld  amount)  by  virtue  of  that  act :  and  it  was  provided  that  the  certificate  of 
the  Speaker  under  his  signature  of  the  amount  of  such  costs  and  expenses, 
together  with  an  examined  copy  of  the  entries  of  the  journals  of  the  house  of 
the  resolution  of  the  select  committee,  should  be  deemed  full  and  sufficient  evi- 
dence in  support  of  such  action  of  debt.  And  an  express  provision  follows, 
that  no  wager  of  law,  or  more  than  one  imparlance  should  be  allowed,  ^'  and 
that  the  party  in  whose  favour  judgment  should  be  given  in  any  such  action, 
should  recover  his  costs." 

It  is  obvious,  therefore,  that  a  trial  of  the  action  of  debt  by  a  junr,  was  con- 
templated by  the  legislature,  for  provision  is  made  to  take  away  the  trial  by 
wager  of  law ;  and  although  a  form  of  declaration  is  ^ven  by  the  statute,  so  as 
to  relieve  the  plaintiff  from  all  difficulty  in  that  particular,  yet  under  the  gene- 
ral issue  of  nil  debet,  or  by  means  of  special  pleadings,  very  great  impediments 
might  have  been  thrown  in  the  way  of  tho  plaintiff's  recovery,  and  pomts  raised 
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as  to  the  regalarity  or  Icmlit  j  of  the  prooeedings  in  pariiament|  either  by  the  pro- 
duction of  evidence  before  the  jarjy  or  by  means  of  bilk  of  exceptions  or  by 
pleading  to  the  dedamtion.  It  is  further  obviouSy  that  the  legislature  thought 
It  necessary  to  provide  for  costs  by  a  special  enactment,  and  that  the  enactment 
is  80  framed  as  not  only  to  give  costs  to  the  plaintiffis;  but  to  the  defendant  also, 
in  case  the  plaintiff  fiuled  in  recovering  his  debt. 

The  statutes,  therefore,  of  the  53  O.  3,  and  9  G.  4,  introduced  an  entirely 
new  remedy,  and  conferred  a  new  and  very  great  benefit  on  the  plaintiff.  For 
after  these  statutes,  the  defendant's  plea  was  taken  from  him ;  he  could  neither 
have  any  trial  of  the  fact  before  *a  jury,  nor  raise  any  point  of  law  upon  ri^^ag 
the  record.  The  certificate  of  the  amount  of  costs  and  expenses  by  the  ^ 
Speaker  is  directed  to  have  the  force  and  effect  of  a  warrant  to  confess  judgment ; 
and  the  Oourt  is  directed  upon  motion,  and  on  the  production  of  such  certificate 
to  enter  up  judgment  in  favour  of  the  plaintiff  named  in  such  certificate  for  the 
sum  specified  therein  to  be  due  from  the  defendant;  '<  in  like  manner  as  if  the 
defendant  had  signed  a  warrant  to  confess  judgment  in  the  said  action  to  that 
amount.'^ 

If  the  question,  therefore,  had  rested  merely  on  this  comparison  between  the 
new  and  the  former  provision,  the  inference  would  appear  to  us  to  be  strong 
that,  under  the  latter,  there  was  no  intention  in  the  legislature  to  allow  costs 
to  the  plaintiff  upon  his  iudgment.  The  costs  in  all  cases  under  the  new  pro- 
vision, would  be  small  when  compared  with  those  upon  a  trial  before  a  jurv : 
in  all  ordinary  cases,  very  trifling  indeed.  And  when  it  is  observed,  that  by  the 
first  statute,  the  costs  are  expressly  given  to  the  party  who  succeeded  in  obtaining 
the  judgment,  which  might  be  either  the  plaintiff  or  the  defendant;  and  that  by 
the  present  statute,  the  judgment,  if  entered  up,  can  only  be  entered  up  for  one 
])arty,  viz.  the  plaintiff,  and  the  statute  omits  any  mention  whatever  of  costs, 
we  think  it  a  reasonable  inference,  that  under  the  new  mode  of  recovering  the 
amount,  it  was  intended  the  plaintiff  should  forego  his  claim  to  costs,  as  the  price 
for  the' greater  facility  and  certainty  of  obtaining  his  demand ;  and  we  think,  even 
if  such  inference  is  not  to  be  drawn,  the  silence  of  the  new  statute  as  to  costs  makes 
that  subject  a  casus  omissus,  and  that  we  have  no  authority  to  supply  it. 

But  on  another  and  perfectly  distinct  ground,  we  think  we  have  no  power  to 
give  judgment  for  costs.  This  is  a  statutory  power  given  to  the  Court  to  enter 
^up  a  judgment,  and  the  terms  of  such  power  must  be  strictly  followed,  r^cgn 
The  certificate  by  the  Speaker  is  declared  to  <<have  the  force  and  effect  ■- 
of  a  warrant  to  confess  judgment,  and  the  Court  is  directed  to  enter  up  judgment 
in  favour  of  the  plaintiff,"  for  the  sum  specified  therein  to  be  due  from  the  de- 
fendant." This  gives  an  authority  expressly  to  enter  up  judgment  for  the  very 
sum  mentioned  as  the  amount  of  the  debt,  and  no  more.  But  the  clause  directs 
the  judgment  to  be  entered  up  '<  in  like  manner  as  if  the  defendants  had  signed 
a  warrant  to  confess  judgment  in  the  said  action  to  that  amount."  Now  the 
statute  cannot  be  more  safely  construed  than  by  considering  what  would  be 
the  course  of  proceeding,  if  the  defendant  had  actually  signed  a  formal  warrant 
of  attorney  to  confess  judgment  in  the  action  to  the  amount  of  the  sum  men- 
tioned in  the  Speaker's  certificate,  and  the  plaintiff,  had  entered  up  his  judgment 
under  such  warrant  of  attorney.  In  that  case,  it  is  the  well  known  course  of 
practice  of  the  Courts,  that  the  warrant  of  attorney  being  silent  as  to  costs,  the 
judgment  would  have  been  entered  up  for  the  sum  specif  as  the  debt,  and  for 
no  more. 

It  has  been  urged  in  the  course  of  argument  that  it  would  be  unjust  that  the 
plaintiff  should  suffer  by  a  vexatious  and  expensive  opposition  to  his  entering 
up  judgment.  But  in  answer  to  this,  it  should  be  recollected,  that  there  is 
nothiuff  in  the  statute  which  deprives  the  Court  of  its  inherent  authority  to  fix 
the  defendant  with  the  payment  of  coats  on  a  vexatious  opposition  to  a  rule  for 
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entering  up  the  jadgmeni;  each  ooete  however^  not  formtng  part  of  the  judg- 
ment itself,  but  being  one  of  the  terms  on  which  the  mle  is  made  absolute. 

We  think  therefore,  that  so  mnoh  of  the  nde  which  has  been  obtained  mnst 
be  made  absolute,  as  relates  to  the  amending  of  the  jud^ent  by  striking  out 
the  award  of  costo,  and  the  residue  of  the  rule  must  be  discharged. 

Bule  absolute  accordingly. 


*670]      CORNISH  and  SIEVIER  v.  KEENE  and  Another.    Jan.  80. 

A  patent  was  taken  out  "  for  an  improvement  or  improvements  in  the  making  or  manu- 
facturing of  elastic  goods  or  fabrics  applicable  to  various  useful  purposes,"  and  the 
patentee  in  his  specification,  which  was  enrolled  in  Julj,  1833,  described  his  invention 
in  general  terms  to  be  designed  for  the  production  of  an  elastic  web-cloth  or  other 
aaanufactured  fabric,  for  bandages,  and  for  such  articles  of  dress  as  the  same  might  be 
applicable  to :  he  then  described  more  particularlj  three  distinct  objects  which  he  pro- 
posed : 

The  third  object  proposed  by  the  patentee,  was,  "  to  produce  cloth  from  cotton,  flax,  or 
other  suitable  material,  not  capable  of  felting,  in  which  shall  be  interwoven  elastic 
cords  or  strands  of  Indian  rubber  coated  or  wound  round  with  filamentous  material," 
he  afterwards  described  the  mode  of  effecting  the  third  object  to  be,  "by  introducing 
into  the  fabric  threads  or  strands  of  Indian  rubber  which  have  been  previously  covered 
by  winding  filaments  tightly  round  them,  through  the  agency  of  an  ordinary  covering 
machine  or  otherwise ;  these  strands  of  Indian  rubber  being  applied  as  warp  or  weft, 
or  as  both,  according  to  the  direction  of  the  elasticity  required :  That  by  thus  combining 
the  strands  of  Indian  rubber  with  yams  of  cotton,  flax,  or  other*  non-elastic  material, 
he  was  enabled  to  produce  a  cloth  which  should  oiTord  any  degree  of  elastic  pressure, 
according  to  the  proportion  of  the  elastic  and  non-elastic  material :"  he  added,  <*  that 
the  strands  of  Indian  rubber  were,  in  the  first  instance,  stretched  to  their  utmost  ten- 
sion, and  rendered  non-elastic,  as  described  in  a  former  specification  to  another  patent; 
and  being  in  that  state  introduced  in  the  fabric,  they  acquired  their  elasticity  by  the 
application  of  heat  alter  the  fabric  was  made :"  Held,  that  this  invention  was  properly 
the  subject-matter  of  a  patent,  and  that  it  was  sufBlciently  described  as  above. 

Ths  declaration,  after  stating  that  the  plaintiff,  Robert  William  Sicvier,  be- 
fore and  at  the  time  of  making  the  letters  patent  thereinafter  mentioned,  was 
the  trae  and  first  inventor  of  a  certain  improvement  or  improvements  in  the 
making  or  manufaotnring  of  elastic  goods  or  fabrics  applicable  to  various  useful 
parposes,  and  mentioned  in  the  letters  patent  thereinaiSfter  in  part  set  forth,  set 
o«t  the  letters  patent;  and  then  after  alleging  that  Sievier  assigned  an  undivi- 
ed  moiety  of  the  interest  in  the  invention  to  Cornish,  averred,  that  Sievier 
always  from  the  time  of  the  ^nting  the  said  letters  patent  as  aforesaid,  down 
to  and  at  the  time  of  the  makmg  the  assignment  of  the  said  part,  share,  or  in- 
terest therein  to  Cornish,  did,  and  they  the  plaintiffs  Cornish  and  Sievier 
*5711  ^^^^^''^^  ^^  always  by  themselves  *and  their  servants  and  agents  in 
J  that  behalf,  made  and  exercised,  and  vended  the  said  invention,  to  their 
great  advantage  and  profit  respeotivelv ;  yet  the  defendants  well  knowing  the 
premises,  but  contriving  and  wrongfully  and  injuriously  intending  to  injure  the 
plaintiffs,  and  to  depnve  them  of  the  said  profits,  benefits,  and  advantages, 
wbieh  they  might  and  otherwise  would  have  derived  and  acquired  from  the 
making,  using,  exercising,  and  vending  of  the  said  invention,  after  the  making 
of  the  said  letters  patent,  and  after  the  said  assignment  by  B.  W.  Sievier  of 
the  said  part,  share,  or  interest  therein,  to  T.  Cornish  as  aforesaid,  and  after  the 
plaintiib  so  became  interested  therein  as  aforesaid,  and  within  the  term  of  years 
in  the  letters  natent  mentioned,  to  wit,  on  the  1st  of  April,  1884,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of  this  suit,  with- 
in that  part  of  the  United  Eangdom  of  Great  Britain  and  Ireland  called  Eng- 
land, our  lord  the  King's  dominion  of  Wales,  and  the  town  of  Berwick-upon- 
Tweed,  unlawfully,  and  unjustly,  and  without  the  license^  consent,  or  agreement 
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of  the  plaintiffs  or  either  of  them,  in  writing  under  their  or  either  of  their  hands 
and  seals,  or  otherwise  howsoever  for  that  purpose  had  and  ohtuned,  and  against 
the  will  of  the  plaintiffs,  and  each  of  them,  did  make,  use  and  pat  in  practice 
the  said  invention,  and  divers  parts  of  the  same,  and  did  also  on  the  several  days 
and  times  aforesaid,  counterfeit,  imitate,  and  resemble  the  said  invention,  and  on 
the  several  days  and  times  aforesaid,  did  also  make,  and  cause  and  procure  to  be 
made  divers  additions  to,  and  divers  substractions  from,  the  said  invention, 
whereby  they  pretended  to  be  the  inventors  or  devisors  thereof;  and  on  the 
several  days  and  times  aforesaid,  did  vend  and  sell,  and  caused  and  procured 
to  be  vended  and  sold,  divers,  large  miantities,  to  wit,  fifty  thousand  pieces, 
and  one  million  yards  of  certain  elastic  ^goods  and  fabrics,  manufactured  r*5<72 
according  to  and  by  means  of  the  said  invention ;  and  divers  large  quanti-  *- 
ties  of  e&stic  goods  and  fabrics,  to  wit,  fifty  thousand  pieces  of  elastic  goods,  and 
one  million  yards  of  a  fabric  in  imitation  of  certain  elastic  goods  and  fabrics 
manufactured  by  the  plaintiffs,  by  themselves,  their  servants,  and  others  em- 
ployed by  them,  by  means  of  the  said  invention ;  in  breach  of  the  said  letters 
patent,  and  against  the  privilege  so  mnted  to  the  plaintiff  B.  W.  Sievier,  and 
tiis  assigns  as  aforesaid ;  whereby  the  plaintiffs  had  been  and  were  greatly  in- 
jured, and  deprived  of  a  great  part  of  the  profits  and  advantages  which  they 
might  and  otherwise  would  have  derived  andaccquired  from  the  said  invention; 
to  the  damage  of  the  plaintiffs  of  3000^. 

The  defendants  pleaded,  first,  not  guilty;  secondly,  that  the  plaintiff  R.  W. 
Sievier  was  not,  before  and  at  the  time  of  the  making  of  the  said  letters  patent, 
the  true  and  first  inventor  of  any  improvement  or  improvements  in  the  making 
or  manufacturing  of  elastic  goods  or  fabrics,  applicable  to  various  useful  pur- 
poses, in  manner  and  form  as  the  plaintiflb  luui  in  the  declaration  in  that  behalf 
alleged;  and  of  that,  the  defendants  put  themselves  upon  the  country.  Thirdly, 
that  the  said  alleged  invention  or  discovery  in  the  said  letters  patent  and  instru- 
ment in  writing  mentioned  described  and  ascertained,  was  not,  before  and  at  the 
time  of  the  muring  of  the  said  letters  patent,  a  new  invention  as  to  the  public 
use  and  exercise  thereof  in  that  part  of  the  United  Kingdom  of  Great  ]3ritain 
and  Ireland  called  England,  Wales,  or  Berwick-upon-Tweed;  nor  was  the  same 
invented  or  found  out  by  the  said  B.  W.  Sievier;  by  reason  whereof  the  said 
letters  patent  were  wholly  void;  and  that,  the  defendants  were  ready  to  verify. 
Fourthly,  that  the  invention  was  not  an  improvement  in  the  making  or  manu- 
facturing of  elastic  goods  or  fabrics  applicable  to  various  useful  ^purposes ;  p^'t^ 
and  of  that,  the  defendants  put  themselves  upon  the  countrv ;  and,  ^ 
lastly,  that  the  said  plaintiff  B.  W.  Sievier  did  not  particularly  describe  and 
ascertain  the  nature  of  his  alleged  invention,  and  in  wnat  manner  the  same  was 
to  be  performed,  by  any  instrument  in  writing,  in  manner  and  form  as  the  plun- 
tiffs  had  in  their  declaration  in  that  behalf  tdleged ;  and  of  that  the  defendants 
also  put  themselves  upon  the  country. 

Issue  being  joined  on  these  pleas,  the  plaintiff  at  the  trial  before  Tindal,  G. 
J.,  and  a  special  jury  of  Middlesex,  gave  in  evidence  the  following  specification 
of  the  invention  of  Sievier,  sealed  on  the  17th  of  January,  1833,  and  enrolled 
in  the  month  of  July  following : — 

<'  My  invention  of  an  improvement  or  improvements  in  the  making  or  manu- 
facturing of  elastic  goods  or  fabrics,  applicable  to  various  useful  purposes,  is 
desired  for  the  pr^uction  of  an  elastic  webb,  cloth,  or  other  manufactured 
fabric  for  bandages,  and  for  such  articles  of  dress  as  the  same  may  be  applica- 
ble to. 

"  The  first  object  which  I  propose,  is  to  manufacture  an  article  by  the  ordi- 
nary knitting  frame,  or  similar  kind  of  machinerv,  in  which  cords  or  strands  of 
Indian  rubber  shall  be  introduced  between  the  loops  or  stiches  of  the  fabric, 
for  the  purpose  of  forming  elastic  cords  or  bands  round  the  margins  or  other 
parts  of  stockings,  socks,  gloves,  night-caps,  drawers,  and  various  other  articles 
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of  oloiiuiiff.  The  seoond  object,  is  to  manu&ctare  in  the  ordinal^  loom  an 
elastic  wodlen  cloth,  by  the  introduotion  of  cords  or  strands  of  Indian  rubber 
among  Uie  longitadinal  threads  or  yams  which  constitute  the  chain  or  warp, 
■od  fuso  amonff  the  transverse  threads  or  yams  which  constitute  the  weft  or 
ahooti  and  which  cloth  shaU  be  capable  of  beine  afterwards  felted  and  dressed 
with  a  nap.  The  third  object  is  to  produce  cloth  from  cotton,  flax,  or  other 
suitable  material  not  capable  of  felting,  in  which  shall  be  interwoven  elastis  cords 
*CTiii  or  strands  of  ^Indian  rubber,  coated  or  wound  with  a  filamentous  ma- 
^^*3   terial." 

After  describinff  the  manner  in  which  the  first  and  second  objects  were 
attained,  the  specification  proceeded  with  reference  to  the  third,  as  follows : — 
'^  In  manufacturing  an  elastic  cloth  from  cottons,  flax,  or  other  material  which 
is  not  intended  to  be  milled  or  felted,  I  introduce  into  the  fabric  threads  or 
strands  of  Indian  rubber,  which  have  been  previously  covered  by  winding  fila- 
ments tightly  round  them  through  the  agency  of  an  ordinary  covering  machine, 
or  otherwise ;  these  strands  of  Indian  rubber  being  applied  as  warp  or  weft,  or 
as  both,  according  to  the  direction  of  the  elasticity  required.  By  thus  combin- 
ing the  strands  of  Indian  rubber  with  yams  of  cotton,  flax,  or  ower  non-elastic 
material,  I  am  enabled  to  produce  a  cloth  which  shall  afford  any  required  degree 
of  elastic  pressure,  according  to  the  proportions  of  the  elastic  and  non-elastic 
material. 

It  remains  only  to  add,  that  the  strands  of  Indian  robber  are,  in  the  first  in- 
stance, stretched  to  their  utmost  tension,  and  rendered  non-elastic,  as  described 
in  my  former  specification ;  and  being  in  that  state  introduced  in  the  fabric, 
they  acquire  their  elasticity  by  the  application  of  heat  after  the  fabric  is  made. 

Lastly,  as  my  invention  consists  solely  in  the  employment  of  strands  of  Indian 
rubber  in  connection  with  yams,  in  the  way  described  for  manufacturing  elastic 
goods  or  fabrics,  I  have  not  deemed  it  necessary  to  describe  any  particular  kind 
of  machinery  for  carrying  the  same  into  e£fect^  as  such  machinery  is  well  known 
and  forms  no  part  of  my  invention.'^ 

With  respect  to  the  first  and  second  objects  of  the  patent,  there  was  little  or 
BO  contest  The  plaintiffs'  witnesses  deposed  that  Sievier^s  invention  had,  as  to 
*5751  ^^^^^  objects,  effected  an  improvement  not  in  public  use^before;  and  the 
^  defendants  called  no  witnesses  to  contradict  this. 

With  respect  to  the  third  object,  scientific  witnesses  called  by  the  plaintiffs, 
proved  that  Sievier's  invention  had  effected  an  improvement  on  any  manufac- 
ture of  the  sort  known  before:  that  the  article  produced  was  lighter,  more 
porous,  and  yielded  more  than  any  that  had  preceded  it  3  it  adapted  itself  more 
easily  to  the  human  frame,  and  was  considerably  cheaper :  medical  witnesses 
also  proved  that  for  these  reasons  it  was  a  great  improvement  for  use  in  surgical 
cases.  Then,  persons  conversant  with  the  trade,  deposed  that  there  were  not 
above  six  or  seven  manufacturers  of  similar  articles  in  London ;  that  previously 
to  the  date  of  the  plaintiff's  patent,  the  witnesses  had  never  seen  such  an  article 
as  his  in  the  market;  and  that  it  was  extensively  sold  in  March  and  April,  1833. 
A  witness,  who  had  lived  as  a  servant  with  the  defendants  from  October,  1832, 
to  April,  1833,  proved  that  during  that  period  they  had  never  manufactured  the 
article. 

The  defendants'  witnesses  on  the  other  hand  spoke  very  lightly  of  the  merits 
of  the  article.  One  of  them  said  he  thought  it  a  production  likely  to  bring  a 
former  article  made  entirely  of  elastic  threads,  into  contempt :  another  said  it 
was  not  so  good,  because,  though  cheaper,  it  was  heavier:  others  said  they  had 
made  it  at  one  time,  but  soon  relinquished  it,  and  went  back  to  the  article  made 
entirely  of  elastic  threads. 

To  disprove  the  novelty  of  the  invention,  the  defendants  called  various  wit- 
nesses, who  said  thev  had  made  this  article  and  dealt  with  it  in  trade  before  the 
date  of  the  plaintiff  s  patent,  and  also  that  the  defendants  themselves  had  made 
it  a  year  before.    They  also  put  in  a  former  patent  of  Sievier's  and  one  of 
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Thomas  Hancock,  which,  as  they  msbtod,  comprehended  the  present  niTention. 
Those  patents  were  as  follows  :— 

^Sievier's — sealed  Ist  of  December,  1831.  Enrolled,  Jane,  1882.  r^^-ja 
"  This  invention  consists  in  the  application  or  employment  of  filaments,  ■- 
threads,  or  strands  of  caontchoac  or  Indian  rabber,  to  or  for  the  making,  mann- 
factnring,  or  constmcting,  of  elastic  cables,  ropes,  whale  fishing  and  other  Ihies, 
lathe  and  rigger  bands,  baes  and  pnrses;  such  filaments,  threads,  or  strands  of 
caoatchonc  or  Indian  raU>er,  being  preTionsIj  platted  over  or  covered  with 
hemp,  flaZ|  silk  wool,  cotton,  catgnt,  Indian  grass,  strips  of  leather,  or  other  fit 
and  proper  materials;  part  of  wmch  articles  when  so  mannfiictored,  are  appli- 
cable to  various  other  pnrpoees. 

"  As  filaments  or  threads  of  Indian  mbber,  covered  with  cotton,  mik,  and 
other  materials,  are  now  commonly  naed  in  the  mannfiu^ture  of  many  articles 
where  elasticity  is  required,  and  as  such  filaments  or  threads  are  covered  with 
different  materials  by  various  kinds  of  machines  applicable  to  the  purpose,  it  is 
not  neoessaiy  for  me  to  describe  any  particular  machineiy  by  which  the  fila- 
ments, threads,  <»'  strands  of  Indian  rubber,  required  for  the  dcfierent  articles  to 
be  manufactured  in  my  improved  manner  are  to  be'  platted,  intermixed,  or 
covered  with  the  materials.  I  therefore  shall  only  state  generally,  that  the  fila- 
ments, threads,  or  strands  of  caoutchouc,  are  prepued  by  cutting  them  from  any 
convenient  sixed  or  shaped  piece  of  Indian  rubber  into  long  strips,  which  are 
afterwards  stretched  to  their  utmost  tension,  and  wound  upon  drums,  reels,  or 
bobbins,  ready  to  be  platted  over  or  covered  by,  or  interwoven  with,  the  various 
material  before-mentioned." 

After  describing  the  mode  of  applying  the  invention  in  the  manufacture  of 
cables,  &c.,  the  specification  proceeded, — 

'*  My  improved  bags  and  purses  are  composed  of  knitting  or  network,  made 
of  strands  or  cords  of  the  fikments  prepared  as  above  described,  and  which  are 
capable  of  ^being  made  into  purses  or  bags  by  hand ;  or  the  filaments,  r^gyj 
strands,  or  cords,  prepared  as  above  describecl,  may  be  knitted,  netted,  I- 
or  platted  into  nurses  or  bags,  by  machinery  or  by  hand.  As  there  are  so  many 
descriptions  of  nags  to  which  these  improvements  in  the  construction  may  to 
applicable,  it  is  not  necessary  to  state  further,  than  that  in  any  case  where  elas- 
ticity may  be  required,  the  bag  or  purse  may  be  made  wholly  of  the  above  ma- 
terials, or  only  parts  used ;  for  instance,  in  making  carpet  travelling-bags,  I 
should  only  form  the  ends  or  edges  of  the  bags  of  the  elastic  material,  covered, 
when  stretched  to  its  utmost  extension,  with  leather,  or  other  suitable  substance, 
which  will  be  capable  on  collapsing,  of  drawing  up  the  leather,  or  other  cover- 
ing, into  puckers  or  gathers,  so  as  to  allow  of  the  bag  enkrging  very  consider- 
abnr,  when  any  extra  quantity  of  articles  are  put  into  it." — 

Hancock's, — sealed  and  enrolled  8th  of  August,  1820. 

«« Invention  of  an  application  of  a  certain  material  to  various  articles  of  dress 
and  other  articles,  that  the  same  may  be  rendered  more  elastic. 

<<The  material  I  use  is  caoutchouc ;  I  cut  it  into  slips  of  a  convenient  length 
and  thickness,  according  to  the  purpose  for  which  it  is  to  be  used,  and  the 
degree  of  elasticity  necessary.  If  the  quality  of  the  caoutchouc  is  not  the  best, 
or  the  spring  is  not  required  to  be  very  substantial,  I  prepare  these  slips  by 
putting  them  into  hot  water,  and  steeping  them  awhile  to  prevent  their  cracking 
on  the  edges :  when  the  substance  of  the  spring  is  required  to  be  more  consider- 
able, or  the  qualitv  of  the  caoutchouc  better,  i  use  it  without  such  preparation. 
I  apply  the  caoutchouc  spring  to  gloves  in  the  followine  manner: — A  case  or 
uipe  of  leather,  linen,  or  cotton,  or  other  similar  material,  is  made  as  long  as  it 
iti  uooeaaarv  the  spring  should  stretch;  the  spring  is  then  fastened  at  the  extre- 
luitiea  of  the  pipe  or  case,  by  sewing  or  otherwise,  *in  such  a  manner  r^gyg 
9^  that  the  pipe  may  contract  and  gather  un  very  considerably.  The  ^ 
CiMo  or  pine  is  then  fixed  in  the  wrist  of  the  glove  so  as  to  contract  the  glove  to 
the  ^ao  or  the  wrist, — care  being  taken  not  to  make  the  spring  so  strong  but' 
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that  the  (^ove  will  easily  draw  oyer  the  hand.  The  case  or  pipe  may  be  made 
in  the  glove  itself,  and  the  spring  be  introduoed  in  the  manner  I  have  described. 
Attention  most  be  paid  in  fastening  the  caontchouo  that  it  is  not  pierced  any 
where  between  the  extremities  by  the  needle,  otheiwise  it  will  be  liable  to  tear 
and  break.  In  a  similar  manner  I  apply  the  oaoatchonc  spring  to  any  other 
artiole  of  dress  where  elasticity  is  desirable  at  any  particular  part.  I  apply  the 
eaotttchouc  springs  to  waistcoats  and  waistbands,  to  make  them  contract  and  sit 
close  to  the  bo<hr;  to  coat  sleeve  linings,  to  draw  them  closer  round  the  waist; 
to  the  mouth  of  pockets,  to  prevent  their  contents  from  falling  out  when  in  an 
inverted  position,  and  prevent  their  being  easily  picked ;  to  trowsers  and  to 
gaiter  straps  to  enable  them  to  lengthen  and  shorten  to  the  bend  of  the  knees 
and  ankle  joints ;  to  braces,  instead  of  wire  and  other  springs,  as  now  com- 
monly used;  to  stockings  to  prevent  their  slipping  down  the  leg;  to  garters;  to 
shirt  wrists ;  to  the  knees  of  drawers  and  breeches ;  to  wigs,  false  curls,  and 
fironts,  to  keep  tight  on  the  head;  to  pocket-books  and  purses,  instead  of  the 
strap  and  loon,  and  wire  springs ;  to  riding  belts ;  to  stays,  and  such  part  of  the 
apparel  and  areas  of  women  as  require  to  be  kept  close  to  the  person,  and  yet 
to  be  elastic;  as  fastenings  to  boots,  shoes,  clogs,  and  pattens,  when  the  object 
is  to  take  them  off  and  on  without  any  difficulty,  unlacing,  or  tying :  I  apply 
caontchoQC  to  the  soles  of  boots,  shoes,  and  dogs,,  by  makmg  either  the  whole 
sole  of  caoutchouc,  or  the  inner  or  outer  sole  only,  or  by  fastening  a  piece  of 
caoutchouo  between  the  soles ;  and,  in  either  case,  boots,  shoes,  and  clogs  are 
^791  *^^^^^^^  ™o^^  elastic  to  the  foot.  I  apply  the  caoutchouc  springs  to 
-'  sti&ers  for  neckcloths.  I  use  caoutchouc  in  springs  to  render  them 
elaatio  to  the  foot,  by  forming  a  piece  to  the  bottom  of  the  stirrup,  which  I 
£fi8ten  in  by  having  holes  druled  in  the  stirrup  and  sewine  in  the  caoutchouo 
with  wax-threiul  or  wire,  or  by  rivetting  or  screwing  it  on  with  iron. 

"  In  this  specification  I  do  not  insist  upon  any  particular  mode  of  applying 
or  fastening  oaoutchouo  to  the  various  articles  described,  as  that  may  be  varied 
as  convenience  may  require;  my  object  being  to  produce  and  apply  a  better  kind 
of  spring  than  any  now  in  use  for  the  purposes  aoove  mentioned." 

TumAhf  C.  J.,  left  it  to  the  jury  to  say  whether  the  plaintiffs'  invention  was 
an  improvement ;  and  whether  it  was  in  public  use  and  operation  at  the  time  the 
letters  patent  were  granted. 

A  verdict  was  found  for  the  plaintiffs,  with  leave  for  the  defendants  to  move 
to  set  it  aside  upon  any  objections  arising  out  of  the  specifications,  or  former 
patents. 

In  Hilary  term,  1836,  Sir  F.  Pollock  moved  to  enter  a  nonsuit  on  the  ground 
that  the  invention  for  which  the  patent  had  been  taken  out,  was  not  the  subject 
of  a  patent,  or  at  all  events  was  not  shewn  to  be  so  in  the  specification.  It  was 
not  the  subject  of  a  patent,  because  the  plaintiff  only  proposed  to  make  a  cloth 
that  should  have  a  pakicular  kind  of  thread  in  it ;  a  mere  combination  of  objects 
known  before ;  Saunders  v.  Aston,  3  B.  &  Adol.  881 ;  and  the  specification 
was  iDSufBcient,  because  instead  of  explaining  the  process,  it  merely  stated  that 
the  patentee  introduced  this  thread. 

*5801  '^  °^^  ^'^  ^^  ^^  moved  for  on  the  ground  that  *the  verdict  was 
-I  against  the  evidence,  particularly  with  regard  to  the  effect  of  the  former 
patents;  and  that  since  the  trial  the  defendants  had  discovered  that  a  patent  had 
been  taken  oat  by  one  Desgrand  in  November,  1832,  for  the  same  objects  as  the 
plaintiflb'.    Desgnind's  patent  was  enrolled  in  May,  1833. 

It  was  eagmtei  that  there  had  been  a  misdirection  in  the  omission  to  explain 
to  the  jury  that  a  previous  public  use  of  the  article  in  question  would  avoid  the 
plaintiff's  patent,  although  such  public  use  had  not  been  general ;  and  Webster 
V,  Utber,  Godson,  64,  sup.,  was  referred  to,  in  opposition  to  Lewis  v.  Marling, 
10  B.  A  C.  22,  and  Jimes  v.  Pearce,  Gk)dson,  65,  sup.,  which  had  been  cited  on 
that  head  fi»r  the  plaintiffk  It  turned  out,  however,  that  the  jurv  had  been 
expressly  direeted  to  consider  whether  there  had  been  a  public  use  of  the  article 
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before  the  plaintiff's  patent ;  and  a  rule  nisi  for  a  new  trial  was  granted  on  the 
other  ground  only. 

Sir  •/.  Camjpbellf  A.  G.,  WSde  and  StepJten,  Seijta.,  and  Sindmarsh  shewed 
cause. 

The  first  objeotion  resolves  itself  into  two  heads ;  first,  in  effect,  whether  this 
.  was  a  new  manufacture ;  secondly,  whether  it  is  sufficiently  described  in  the  plain- 
tiff's specification.  That  it  was  a  manufacture  will  not  be  disputed  :  the  jury, 
the  most  appropriate  tribunal,  have,  by  their  verdict,  decided  that  it  was  new  ; 
and  the  description  in  the  specification  is  perfectly  intelligible.  But  the  objec- 
tion as  to  the  sufficiency  of  the  specification  cannot  be  raised  on  these  pleadings  i 
the  last  plea,  the  only  one  that  applies  to  the  question,  alleges  merely  that  tho 
plaintiffs  did  not  describe  the  nature  of  the  invention  by  any  instrument  in 
writing ;  not,  '''that  they  did  not  sufficiently  describe  it.  iFnder  such  a  r^coi 
plea  it  is  only  competent  to  the  defendants  to  shew  there  was  no  specifi-  L  «^^^ 
cation ;  in  like  manner  as  under  a  plea  of  no  award  or  no  memorial,  the  party 
pleading  is  confined  to  the  non-ezistence  of  the  award  or  memorial,  and  is  not 
allowed  to  give  evidence  of  its  insufficiency.  In  Berosne  t;.  Fairie,  2  C.  M.  & 
B.  476,  5  Tyrh.  893,  1  Gale,  109,  the  Court  doubted  whether  the  insuffi- 
ciency  of  the  specification  could  be  objected  under  a  plea  precisely  the  same  as 
the  present.  But  in  Praed  v.  Duchess  of  Cumberland,  4  T.  B.  586,  to  debt  on 
an  annuity  bond,  the  defendant  pleaded  that  no  such  memorial  of  the  annuity 
as  is  required  by  law  was  enrolled ;  and  upon  the  plaintiff  setting  forth  the  me- 
morial, a  rejoinder  that  the  memorial  did  not  truly  set  forth  the  consideration, 
was  held  a  departure  from  tho  plea.  The  pleas  in  Simmons  v.  Hunt,  1  Marsh. 
155,  and  Flight  v.  Buckeridge,  3  Bing.  215,  shew  that  the  decision  in  Praed  v. 
Duchess  of  Cumberland,  is  still  acted  on.  In  Morgan  v.  Man,  1  Sid.  180,  and 
Roberts  v.  Marriett,  2  Wm.  Saund.  188,  the  same  principle  was  applied  to  a 
plea  of  no  award ;  and  though  the  contrary  was  hela  with  respect  to  that  plea 
in  Fisher  v.  Pimbly,  11  East,  188,  which  it  is  difficult  to  reconcile  with  the 
other  cases,  yet  the  decision  a«  to  the  plea  of  no  memorial  has  never  been  over- 
ruled. 

With  respect  to  the  finding  of  the  juiy,  as  there  was  evidence  on  both  sides, 
the  Court  will  not  interfere;  and  according  to  the  principle  laid  down  in  Lewis 
V.  Mariing,  Jones  v.  Pearce,  and  DoUond's  case.  Godson,  55,  it  is  entirely  a 
question  for  the  jury,  whether  the  invention  has  been  in  public  use  and  opera- 
tion before  the  date  of  the  patent.  In  Webster  v.  Uther,  the  defence  did  not 
turn  "^on  the  question  of  previous  publication,  but  on  the  fact  that  the  pttcoo 
plaintiff  had  learned  the  invention  from  the  defendant.  L 

The  subsequent  discovery  of  Desgrand's  patent  is  no  ground  for  a  new  trial, 
since  the  plaintiff's  articles  were  in  full  sale  in  March  and  April,  1833,  and 
Desgrand's  patent  was  not  enrolled  till  May. 

Sir  F.  Pollock,  OremoeU  and  Knowles  in  support  of  the  rule.  The  plaintiff's 
invention  consists  only  in  combining  two  things,  neither  of  which  are  new,  the 
thread  of  caoutchouc,  with  the  linen  or  cotton  thread.  Such  a  combination 
cannot  be  the  subject  of  a  patent,  as  was  distinctly  laid  down  in  Sautiders  v.  Aston, 
3  B.  &  Adol.  881,  where  a  patent  wa«  taken  out  for  improvements  in  making 
buttons  :  the  specification  stated  the  improvement  to  consist  in  the  substitution 
of  a  flexible  material  for  metal  shanks,  and  it  described  the  mode  in  which  that 
material  might  be  fixed  to  the  intended  button,  and  made  to  project  from  it  in 
the  necessary  condition  for  use,  by  the  help,  among  other  things,  of  a  metal  collet 
or  ring  with  teeth.  Neither  the  construction  of  the  button,  nor  the  application 
of  a  fiexible  shank,  was  new  :  the  use  of  the  toothed  ring,  as  described  in  the 
specification,  was  so,  but  that  was  not  stated  to  be  the  subject  matter  of  the 
invention;  and  it  appeared  by  the  specification  that  the  effect  produced  by  it 
might  be  brought  aoout  in  other  modes,  which  the  plaintiff  had  also  used.  It 
was  held  that  Uie  patent  was  not  maintainable,  since  the  invention  consisted  only 
in  combining  two  Uiings  which  were  not  new,  and  the  use  of  the  toothed  ring  in 
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forming  the  flexible  shank,  though  new,  was  not  the  object  of  the  invention,  but 
(mly  a  mode,  among  others  which  were  already  known,  of  carrying  it  into  effect. 
*5831  ^'^^  ^^^  ^^^  ^principle  is  laid  down  in  Branton  v.  Hawkes,  4  B.  &  Aid. 
-*  541.  As  to  the  third  obiect  therefore  the  plaintiff's  patent  is  clearly 
▼Old;  and  if  it  be  void  for  one  of  several  objects  it  is  void  for  the  whole.  Bay- 
ley,  J.,  says  in  Branton  v,  Hawkes,  "  If  a  patent  is  taken  out  for  many  dif- 
ferent things,  the  entire  discovery  of  all  those  things  is  the  consideration  upon 
which  the  king  is  induced  to  make  the  grant.  That  consideration  is  entire,  and 
if  it  &ils  in  any  part  it  fails  in  toto.  Upon  an  application  for  a  patent,  although 
the  thiuff  may  be  new  in  every  particular,  it  is  in  the  judgment  of  the  crown, 
whether  it  will  or  will  not,  as  matter  of  favour,  make  the  erant  to  the  person  who 
has  made  the  discovery.  And  when  an  application  is  made  for  a  patent  for  three 
different  things,  it  may  be  considered  by  the  persons  who  are  to  advise  the  crown 
as  to  the  propriety  of  the  grant,  that  the  discovery  of  the  three  things  together, 
may  form  the  proper  subject  for  a  patent,  although  each  per  se,  would  not  in- 
duce them  to  recommend  the  grant.  It  seems  to  me,  therefore  that  if  any  part 
of  the  consideration  fails,  the  patent  is  void  in  toto.'' 

The  specification,  therefore,  oeing  whoUy  void,  the  defendants  are  entitled  to 
a  nonsuit : 

And  the  objection  may  properly  be  taken  under  the  fifth  plea ;  for  that  plea 
18  not  that  there  was  no  specification,  but  that  the  plaintiff  has  not  described  the 
nature  of  his  invention  by  any  instrument  in  writing ;  so  that  Praed  v.  The 
Boehess  of  Cumberland,  and  the  subsequent  cases  as  to  pleas  of  no  award  or  no 
memarial,  do  not  apply.  But  Dudlow  v.  Watchom,  16  East,  39,  is  an  autho- 
rity in  fiivour  of  the  plea :  for  there,  bail  sued  in  scire  facias  upon  their  recog- 
nisance, having  pleaded  that  no  ca.  sa.  was  duljt/  sued  returned  and  filed  against 
*&^1  the  principal  according  to  the  custom  and  practice  of  the  Court ;  to  which 
-*  the  ^plaintiff  in  reply  shewed  a  writ  of  ca.  sa.  issued  into  Middlesex;  it 
was  held  no  departure  for  the  defendants  to  rejoin  that  the  venue  in  the  action 
against  the  principal  was  in  London ;  for  that  sustained  the  plea.  And  the 
same  principle  was  pursued  with  respect  to  the  course  of  pleading  on  the  sta- 
tute of  frauds  in  Lysaght  v.  Walker,  5  Bligh,  N.  S.  1 ;  8  Tyrwh.  234. 

Then,  with  respect  to  the  prior  publication  of  this  invention,  in  Lewis  v.  Marl- 
ing the  only  previous  publication  was  a  sight  of  the  model;  and  in  Jones  v. 
Pearee  and  I>Dllond's  case,  the  use  of  the  machinery  by  a  sinsle  individual. 
Here,  there  are  two  former  patents  for  a  similar  invention ;  and,  according  to 
tiie  evidence  for  the  defendant,  the  article  had  been  sold  repeatedly  in  the  mar- 
ket before  the  date  of  the  plaintiffs'  right :  that  fact  is  not  answered  by  the  cir- 
enmatance  that  the  plaintiffs'  witnesses  had  not  heard  of  such  sale :  upon  this 
head  therefore  the  verdict  is  clearly  contrary  to  the  evidence. 

Cur,  adv,  vulL 
TiNPAL,  C.  JI  The  discussion  on  this  case,  arises  on  a  motion  to  the  Court 
to  set  aside  a  verdict  obtained  by  the  plaintiffs,  as  assiffuees  of  the  original 
patentee,  in  an  aotion  for  the  infringement  of  a  patent,  and  to  grant  a  new  trial 
upon  three  grounds;  first,  that  in  point  of  law  the  invention,  for  which  the 
patent  was  taken  out,  was  not  the  subject  matter  of  a  patent ;  secondly,  that 
the  verdict  was  aminst  the  evidence  given  at  the  trial ;  and  thirdly,  upon  facta 
diflcloaed  in  an  affidavit. 

The  patent  in  question,  which  bore  date  the  17th  of  January,  1833,  was  *^  for 
*S8S1  *^  improvement  or  improvements  in  the  making  or  manufacturing  of 
•I  elastic  goods  *or  fabrics,  applicable  to  various  useful  purposes,"  and  the 
patentee  in  his  specification,  which  was  enrolled  in  July,  1888,  described  his 
mvention  in  general  terms  to  be  designed  for  the  production  of  an  elastic  web- 
eli»th  or  other  mannfkctnred  fabric,  for  bandages,  and  for  such  articles  of  dress 
as  the  same  mieht  be  ap^lieable  to.  And  then  described  more  particularly  the 
three  distinet  oDJeots  which  the  patentee  proposed. 
At  the  trial  of  the  cause  it  was  admitted  on  the  part  of  the  defendants,  that 
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the  principal  ground  on  which  the  patent  was  sought  to  be  impeached;  was  with 
reference  to  the  third  objecjby  described  in  the  specification ;  and  the  whole  of 
the  evidence  produced  by  the  defendants,  and  the  main  part  of  the  argument 
before  us,  applies  itself  to  that  obiect  alone. 

The  third  object  proposed  by  the  patentee,  was  "to  produce  cloth  from  cot- 
ton, flax,  or  other  suitable  material,  not  capable  of  felting,  in  which  shall  be 
interwoven  elastic  cords  or  strands  of  Indian  rubber,  coated  or  wound  round 
with  filamentous  material.'^  The  patentee  afterwards  describes  the  mode  of 
effecting  the  third  object  to  be,  by  introducing  into  the  fabric  threads  or  strands 
of  Indian  rubber,  which  have  been  previou»y  covered  by  winding  filaments 
tiffhtly  round  them,  through  the  agency  of  an  ordinary  covering  machine  or 
otherwise :  these  strands  of  Indian  rubber,  being  applied  as  warp  or  weft,  or  as 
both,  according  to  the  direction  of  the  elasticity  required.  That  by  thus  com- 
bining the  strands  of  Indian  rubber  with  yams  of  cotton,  flax,  or  other  non* 
elastic  material,  the  patentee  was  enabled  to  produce  a  cloth  which  should  afford 
any  degree  of  elastic  pressure,  according  to  the  proportions  of  the  elastic  and 
non-clastic  material."  The  patentee  added,  "  that  the  strands  of  Indian  rubber 
were,  in  the  first  instance,  stretched  to  their  utmost  tension  and  rendered  non- 
elastic,  as  described  in  a  former  specification  *to  another  patent :  and  p^og 
being  in  that  state  introduced  ifi  the  fabric,  they  acquire  their  elasticity  ^ 
by  the  application  of  heat  after  the  fabric  is  made.'' 

Now  the  first  objection  made  to  the  patent  so  described,  is,  that  the  invention 
is  not  the  subject  matter  of  a  patent.  That  it  is  neither  a  new  manu&cture, 
nor  an  improvement  of  any  old  manufacture ;  but  is  merely  the  application  of  a 
known  material,  in  a  known  manner,  to  a  purpose  known  before. 

The  question  therefore,  as  to  this  point  is,  does  it  come  under  the  description 
of  *^  any  manner  of  new  manufacture''  which  are  the  terms  emploved  in  the 
statute  of  James?  That  it  is  a  manufacture,  can  admit  of  no  doubt ^  it  is  a 
vendible  article  produced  by  the  art  and  hand  of  man ;  and  of  all  the  mstances 
that  would  occur  to  the  mind  when  inquiring  into  the  meaning  of  the  terms 
employed  in  the  statute,  perhaps  the  very  readiest,  would  be  that  of  some  fabric 
or  texture  of  cloth.  Whether  it  is  new  or  not,  or  whether  it  is  an  improvement 
of  an  old  manufacture,  was  one  of  the  questions  for  the  jury  upon  the  evidence 
before  them ;  but  that  it  came  within  the  description  of  a  manufacture,  and  so 
far  is  an  invention  which  may  be  protected  by  a  patent,  we  feel  no  doubt  what- 
ever. The  materials  indeed  are  old  and  have  been  used  before ;  but  the  combi- 
nation is  alleged  to  be,  and  if  the  jury  are  right  in  their  finding,  is  new,  and  the 
result  or  production  is  equally  do.  The  use  of  elastic  threads  or  strands  of  In- 
dian rubber  previously  covered  by  filaments  wound  round  them,  was  known 
before;  the  use  of  yams  of  cotton  or  other  non-elastic  material  was  also  known 
before ;  but  the  placmg  them  alternately  side  by  side  together  as  a  warp,  and 
combining  them  oy  the  means  of  a  weft  when  in  extreme  tension  and  deprived 
of  their  elasticity,  appears  to  be  new ;  and  the  result,  namely,  a  cloth,  in  c^c^q't 
which  the  ^non-elastic  threads  form  a  limit,  up  to  which  the  elastic  ^ 
threads  may  be  stretched,  but  beyond  which  they  cannot,  and,  therefore,  cannot 
easily  be  broken,  appears  a  production  altogether  new.  It  is  a  manufacture, 
at  once  ingenious  and  simple.  It  is  a  web  combining  the  two  qualities  of  great 
elasticity,  and  a  limit  thereto. 

The  second  objection  to  the  verdict  is,  that  it  is  against  the  evidence.  The 
only  issue  to  which  this  objection  has  applied  itself  in  the  course  of  the  argu- 
ment, is  the  issue,  whether  the  invention  was  new  as  to  the  public  use  thereof  in 
England.  Now  the  evidence  at  the  trial  which  applied  itself  to  this  question, 
consisted  of  two  perfectly  distinct  heads  or  classes;  the  documentary  evidence 
of  former  patents  and  specifications,  and  the  parol  testimony  of  the  witnesses. 
It  was  urged  that  the  present  invention  was,  in  the  whole,  or  a  material  part  of 
it,  already  known  to  the  publio,  by  the  specifioation  to  the  patent  obtained  by 
Hancock  which  was  enrolled  in  August^  1820|  and  the  specification  to  the  for- 
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mer  patent  enrolled  by  Sievier  in  Jane,  1882.  A3  to  Hancock's  patent,  it  is 
manifest  that  if  it  applied  at  all  to  the  invention  for  which  the  patent  now  under 
discoasion  was  taken  out,  it  applied  only  to  the  first  object  stated  in  the  specifi- 
cation, all  eontention  as  to  which  object  was  given  up  at  the  trial.  Bat  the 
deseriptioB  in  Hancock's  patent  shews  a  material  distinction  between  his  dis- 
covery and  that  of  Sievier.  Hancock's  patent  was  taken  out  for  a  discovery 
^  of  the  application  of  a  certain  material  to  certain  articles  of  dress  by  means  of 
which  the  same  may  be  rendered  more  elastic;"  and  the  mode  by  which  this 
was  efiected;  is  described  in  the  specificaticm  to  be  that  '<  or  applying  strips  of 
Indian  rabber  into  cases  or  pipes  formed  in  the  article  after  it  was  complete." 
The  first  object  of  Sievier's  patent,  is  that  of  introducing  cords  or  strands  of 
^5881  '^^'^  rubber  ^between  the  loops  or  stitches  of  the  fabric,  so  as  to  form 
•I  a  oonatitaent  part  of  the  fabric  itself.  And  as  to  the  former  patent  of 
Sievier,  it  was  a  patent  taken  out  for  the  making  of  cables,  ropes,  whale  fishing 
and  other  lines,  lathe  and  rigging  bands,  bags  and  purses,  of  filaments  or 
threads  of  Indian  rabber  covered  with  cotton  or  other  materials;  the  bands  and 
bags  were  to  be  knitted,  not  woven :  and  there  was  no  attempt  to  miz  with 
them  any  non-elastic  material  to  strengthen  them,  or  to  form  a  limit  to  their 
elasticity,  or  for  any  other  purpose.  These  patents,  therefore  do  not  by  any 
means,  as  it  appears  to  us,  impeach  the  novelty  of  the  present  invention. 

Ab  to  the  evidence  of  the  various  witnesses  brought  forward  on  each  side  at 
the  trial,  it  must  be  admitted  that  there  was  evidence  on  both  sides.  The  ques* 
tion  raised  for  the  jury  was  this :— Whether  the  various  instances  brought  for- 
ward by  the  defendants,  amounted  to  proof  that  before  or  at  the  time  of  taking 
out  the  patent,  the  manufacture  was  in  public  use  in  England,  or  whether  it  feu 
short  of  that  point,  and  proved  only  that  experiments  hM  been  made  in  various 
quarters,  and  had  been  sSfberwards  abandoned.  This  question  is  from  its  nature 
one  of  considerable  delicacy ;  a  slight  alteration  in  the  efiect  of  the  evidence  will 
establish  either  the  one  proposition  or  the  other,  and  the  onl^  proper  mode  of 
deciding  it,  is  by  leaving  it  to  the  jury.  On  the  present  occasion  they  heard  the 
evidence  patiently,  and  appeared  to  apply  it  with  intelligence;  and,  we  can  see 
no  reason  to  be  dissatisfied  with  the  conclusion  at  which  they  arrived. 

With  respect  to  the  third  ground  upon  which  the  rule  to  shew  cause  was  ob- 
t^ned  in  this  case,  viz.,  that  since  the  trial  the  defendant  has  discovered  a  patent 
taken  ont  by  one  Desgrand,  the  patent  beins  sealed  in  November,  1832, — with- 
*5891  ^^^  entering  into  the  question  ^wheUier  the  invention  for  which  the  pa- 
•<  tent  in  dispute  was  taken  out,  was  or  was  not  described  in  the  specifica- 
tioii  of  Demand,  we  think  it  sufficient,  to  observe,  that  this  specification  was 
not  enroUea  till  May,  1838,  whereas  the  article  made  under  the  plaintiff's  pa- 
tent was  publicly  made  and  sold  upon  the  London  market,  to  a  very  lar^  ex- 
teat  in  March  and  April  of  the  same  year.  And  although  the  specification  of 
Sievier's  patent  was  not  enrolled  till  «fuly,  1833,  we  think  the  mere  fact  of  the 
enrolment  of  Desgrand's  specification  after  the  plaintiff's  patent  was  sealed,  and 
hia  discovery  known  upon  the  market,  does  not  of  itself,  alone,  afford  any  proof 
whatever  of  the  want  of  novelty  in  the  manufacture  made  under  the  plaintiff's 
patent. 

We  therefore  think  there  is  no  ground  for  disturbing  the  verdict,  and  that 
the  rule  for  a  new  trial  must  be  Discharged. 


The  Governor  and  Company  of  the  Bank  of  ENGLAND  v.  ANDERSON  and 

Others. 

Under  3  4  4  W.  4,  c.  98,  it  is  not  permissible  to  a  London  joint  stock  banking  company 
oondstiag  of  laore  than  six  persons,  to  accept  a  coitomer'i  bill  at  less  than  six  months' 
date. 
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The  following  case  was  sent  by  the  Master  of  the  Bolls  fat  the  opinion  of  the 
Gourt  of  Common  Pleas  :— 

The  London  and  Westminster  Bank  is  a  eopartnership  consisting  of  more 
than  six  persons,  united  in  covenants,  carrying  on  in  London,  all  such  parts  of 
the  business  of  banking  as  are  usually  carried  on  by  London  prirate  bankers. 
Mr.  George  Alfred  Muskett  is  a  proprietor  of  shares  in  the  said  London  and 
Westminster  Bank,  and  became  such,  by  a  purchase  of  shares  from  a  former 
shareholder.  Mr.  George  ^Alfred  Muskett  carries  on  business  as  a  pircnn 
banker  at  Saint  Alban's,  which  is  a  town  within  sixty-five  miles  of  Lon-  ^ 
don,  in  the  county  of  Hertford,  on  his  own  sole  account,  and  is  registered  at 
the  Stamp  Office,  as  the  sole  person  interested  in  such  bank,  under  the  style 
and  firm  of  the  Bank  of  St.  Alban's.  The  said  George  Alfred  Muskett  keeps  a 
banking  account  with  the  London  and  Westminster  Bank,  and  the  London  and 
Westminster  Bank  act  as  the  London  agents  of  the  said  George  Alfred  Mus- 
kett, and  receive  and  collect  for  him  his  London  moneys ;  place  the  same,  when 
received,  to  his  credit ;  and  hold  the  same  at  his  disposal,  as  London  Imnkers 
usually  do  for  their  customers.  The  bank  of  Saint  Alban's  has  not  any  con- 
nection whatever  with  the  London  and  Westminster  Bank,  except  that  the  Lon- 
don and  Westminster  Bank  act  as  the  London  agents  of  the  Saint  Alfoan's  Bank. 
On  the  21st  of  Februarv  1835,  one  W.  J.  Robertson  applied  at  the  office  of  the 
said  bank  of  Saint  Alban's,  for  a  bill  of  exchange  on  London,  for  252. ;  and 
paid  Henry  Edwards,  the  clerk  of  the  said  George  Alfred  Muskett,  the  sum  of 
25/.  for  the  same ;  and  thereupon,  the  said  George  Alfred  Muskett,  by  the  said 
Henry  Edwards,  his  clerk,  drew  upon  the  said  London  and  Westminster  Bank, 
a  bill  of  exchange,  and  delivered  the  same  to  the  said  W.  J.  Robertson.  The 
following  is  a  copy  of  the  said  bill  :— 

<<  No.  383.  Bank  of  Saint  Alban's  post  bill  21st  of  February  1835.  To  the 
London  and  Westminster  Bank,  Throgmorton  street.  Twenty-one  days  after 
date,  pay  to  the  order  of  W.  J.  Robertson,  Esquire,  the  sum  of  25/.,  and  place 
the  same  to  account. 

**  For  the  Bank  of  Saint  Alban's. 
<<25/.  <<  Henry  Edwards. 

"Ent.  H.  E." 
*The  said  sum  of  25/.  was  received  by  the  said  (}eorge  Alfred  Muskett,  r^Ko\ 
on  his  own  sole  account,  and  for  his  own  use  and  advantage.  '- 

The  London  and  Westminster  Bank  did  not  pav,  or  compound  for  the  stamp 
duty  on  such  bill,  but  the  stamp  duty  on  such  bill  was  paid,  or  compounded  for, 
by  the  said  George  Alfred  Muskett. 

The  said  bill  was,  on  the  28th  of  February,  1835,  presented  to  the  said  Lon- 
don and  Westminster  Bank,  for  acceptance,  and  the  same  was  accepted  by  order 
of  the  directors  thereof,  as  follows : — 
"  Accepted, 
^' At  88,  Throgmorton  Street,  per  procuration  of  the  trustees 
of  the  London  and  Westminster  Bank, 

<<  J.  W.  Gilbarty  Manager." 

At  the  date  of  the  presentment  of  the  said  bill,  for  acceptance,  the  said  Lon- 
don and  Westminster  Bank,  had,  as  such  London  bankers  of  the  said  Qwrgfi 
Alfred  Muskett,  as  aforesaid,  moneys  in  their  hands  to  an  amount,  exceeding 
25/.,  and  the  said  bill  was  accepted  for  and  on  account  of  the  said  London  and 
Westminster  Bank. 

The  question  for  the  opinion  of  the  court  was : — 

Whetner  the  acceptance  by  the  said  London  and  Westminster  Bank,  of  the 
said  bill,  was  lawful ;  having  regard  to  the  proceedings  of  the  act  8  &  4  W.  4, 
a  98 ;  and  other  acts  passed,  and  now  in  force,  respecting  the  Bank  of  Eng- 
land. 
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The  case  was  argoed  in  MichaeliiiaB  tenu  last  by 

Matde^  for  the  plaintifb. 

The  qaestion  is,  whether  a  number  of  persona  greater  than  six,  carrying  on 
business  as  bankers  in  partnership  and  within  sixty-five  miles  of  London,  may 
*5921  ^^^^^y  *^^<^oep^  against  money  owing  by  them,  as  bankers,  to  their 
-I  customers,  a  bul  of  exchange,  at  less  than  six  months. 

On  the  part  of  the  Bank  of  Englimd  it  is  submitted  that  such  an  acceptance 
is  a  direct  yiolation  of  the  priTileee  of  exclusive  banking  conferred  by  statute 
on  the  Bank  of  England.  By  8  £  4  W.  4,  c.  98,  s.  8,  it  is  enacted,  <<  that  any 
body  corporate,  or  society,  or  oompanv,  or  partnership,  althonsh  consisting  of 
more  than  six  persons,  may  carry  on  the  trade  or  busmess.  of  banking  in  Lon- 
don, or  within  sixty-five  miles  thereof,  provided  that  such  body  politic,  or  cor- 
porate, or  company,  or  partnership,  do  not  borrow,  use,  or  take  up  in  England 
any  sum  or  sums  of  money  on  their  bills  or  notes  payable  on  demand,  or  at  any 
less  time  than  six  months  from  the  borrowing  thereof;''  and  the  fourteenth 
section  provides; — <<That  all  the  powers,  authorities,  franchises,  privileges,  and 
advantages  given  or  recognised  by  the  recited  act  of  the  89  &  40  O.  o,  as  be- 
lon^ng  to,  or  enjoyed  by  the  Governor  and  Company  of  the  Btaik  of  England, 
or  by  any  subsequent  act,  or  acts  of  parliament  shall  be,  and  the  same  are  hereby 
declared  to  be  in  full  force,  and  continued  by  this  act,  except  so  far  as  ibe  same 
are  altered  by  this  acf  In  the  89  &  40  Q.  8,  c.  28,  s.  16,  in  order  to  prevent 
any  doubts  arising  concerning  the  privilege  or  power  given  by  former  acts  of 
parliament  to  the  siud  Governor  and  company,  of  exclusive  banking,  and  also, 
in  regard  to  the  creating  any  other  bank  or  hanks  by  parliament,  or  restraining 
other  persons  from  banking,  during  the  continuance  of  the  privilege  granted  to 
the  Governor  and  company  of  the  Bank  of  England,  **  it  is  further  enacted  and 
dechired,  that  it  is  the  true  intent  and  meaning  of  this  act,  that  no  o^er  bank 
shall  be  erected,  established,  or  allowed  by  parliament,  and  that  it  shall  not  be 
*5931  ^^^^  ^^^  ^^J  ^^y  politic  or  corporate  ^whatsoever,  erected,  or  to  be 
-■  erected,  or  for  anv  other  persons  united,  or  to  be  united  in  covenants  or 
partnership,  exceeding  the  number  of  six  persons,  to  borrow,  owe,  or  take  up 
any  sum  or  sums  of  money  on  their  bills,  or  notes  payable  on  demand,  or  at 
any  less  time  than  six  months  from  the  borrowing  thereof 

These  words,  therefore,  supposing  no  reason  be  shown  to  the  oontraiy,  ought 
to  be  tak^  in  the  sense  in  which  they  will  operate  as  a  privilege  of  exclusive 
banking,  because  they  are  the  words  by  which  thelegisUture  protects  that  which 
it  calls,  <<  the  privilege  of  exclusive  banking.'^  The  first  section  of  8  ft  4  W. 
4,  c.  98,  shews  that  these  privileges  were  granted  to  the  Btmk  of  England  for  a 
verv  large  consideration;  namely, ''  that  from  and  aflter  the  first  day  of  August 
1834,  the  said  Governor  and  Company,  in  consideration  of  the  privileges  of 
exclusive  banking  given  by  this  act,  slmll,  during  the  continuance  of  suon  pri- 
vileges, but  no  longer,  deduct  from  the  sums  now  payable  to  the  said  Governor 
and  Company  for  we  charges  of  management  of  tne  public  unredeemed  debt, 
the  annufd  sum  of  120,000^.,  anv  thin^  in  any  act,  or  acts  of  parliament,  or 
agreement  to  the  contrary  notwithstandmg.'^  And  the  history  of  the  acts  of 
parliament  relating  to  the  Bank  of  England,  is  confirmatory  of  this  chum  of 
exclusive  privilege. 

The  first  act  referring  to  the  bank  of  Enghmd,  is  the  6  W.  ft  M.  o.  20,  passed 
in  the  year  1694.  The  object  of  that  act  was  to  grant  certain  duties  to  the 
Grown,  and  also  to  enable  the  public  to  raise  the  sum  of  1,500,000/.,  towards 
carrying  on  the  war  with  France ;  and  the  20th  section  enacts  ^*  that  it  shall, 
and  may  be  lawful  to  and  for  their  majesties,  by  letters  patent  under  the  great 
^5941  '"^^  ^'  England,  to  limit,  direct,  and  appoint  how,  and  in  what  man- 
^^J  ner  and  proportions,  and  under  *what  rules,  and  direotions,  the  sum  of 
1,200,000/.,  part  of  the  said  sum  of  1,600.0002.,  and  the  said  yearly  sum  of 
100,000/  f  pcfft  of  the  said  yearly  sum  of  140,000/.,  and  every,  or  any  part,  or 


276       Bank  of  England  t;*  Anderson.    H.  T.  1837.     [594 

proportion  thereof  may  be  assignable,  or  transferable,  assigned,  or  transferred 
to  snch  person  or  persons  only  as  shall  freely  and  Toluntarily  accept  of  the 
same,  and  not  otherwise ;  and  to  incorporate  all  and  every  such  subscribers  and 
oontribntors,  the  heirs,  successors,  or  assisns,  to  be  one  body  corporate  and 
politic,  by  the  name  of  <  The  Goyemor  and  Company  of  the  Bank  of  England :' 
and  by  the  same  name  of  '  The  Oovemor  and  Company  of  the  Bank  of  Eng- 
land' to  have  perpetual  snccession,  and  a  common  seal,  and  that  they  and  their 
successors,  by  the  name  aforesaid,  shall  be  able,  and  capable  in  law,  to  have, 
purchase,  receive,  possess,  enjoy,  and  retain  to  them  and  their  successors,  lands, 
rents,  tenements,  and  hereditaments,  of  what  kind,  nature,  or  quality  soever ; 
and  also  to  sell,  graiit,  demise,  alien,  or  dispose  of  the  same ;  and  by  the  same 
name,  to  sue,  and  implead,  and  be  sued,  and  impleaded,  answer,  and  be  answered, 
in  courts  of  record,  or  any  other  place  whatsoever,  and  to  do  and  execute  all 
and  singular  other  matters  and  things,"  &o.  Section  26,  provides  <<That  the 
corporation,  so  to  be  made,  shall  not  borrow,  or  eive  security  by  bill,  bond,  cove* 
nant,  or  agreement,  under  their  common  seal,  tor  any  more,  further,  or  other 
sum,  or  sums  of  money  exceeding,  in  the  whole,  the  sum  of  1,200,000^/'  The 
29th  section  provides  ''that  all  and  every  bill,  or  bills  obligatory,  and  of  credit 
under  the  seal  of  the  said  corporation  made,  or  given  to  aoy  person  or  persons, 
shall  and  may,  by  indorsement  thereon,  under  the  hand  of  such  person,  be 
transferred,  and  the  person  to  whom  they  are  transferred  may  sue  in  his  own 
name." 

That  act  does  not  say  any  thing  about  an  exclusive  ^privilecpe :  but,  r^KQ^ 
probably,  those  who  gave  so  large  a  sum  of  money,  expected  that  they  L 
should,  in  substance  and  effect,  by  virtue  of  that  charter,  have  an  exclusive 
privilege.  Veiy  soon  afterwards  the  7  &  8  W.  8,  c.  91,  enabled  the  govern- 
ment to  grant  a  charter  to  a  corporation,  to  be  called  the  ''  National  Land 
Bank ;"  a  bank  similar,  in  effect,  to  the  Bank  of  England.  That  act  provi- 
ded, that,  unless  the  sum  of  money  therein  specified  should  be  subscribed  by  a 
oertain  day,  there  should  be  no  such  corporation.  The  money  was  not  sub- 
scribed by  that  day,  and,  therefore  the  design  was  never  carried  into  execution. 
But  the  8  ft  9  W.  8,  c.  20,  the  title  of  which  is,  «  An  Act  for  making  good 
the  deficiencies  of  several  funds  herein  mentioned,  and  for  enlarging  the  capi- 
tal stock  of  the  Bank  of  England,  and  for  raising  the  public  credit," — after 
reciting  the  7  ft  8  W.  8,  c.  81,  provides,  in  the  28th  section,  "  that  during  the 
oontinuance  of  the  corporation  of  the  Governor  and  Company  of  the  Bank  of 
England,  no  oAer  haul:,  or  any  other  corporation,  society,  fellowship,  company, 
or  constitution  in  the  nature  of  a  bank,  shall  be  created  or  established,  permit- 
ted, suffered,  countenanced,  or  allowed  by  act  of  parliament,  within  this  king- 
dom." And  these  words,  which,  with  some  slight  variation,  are  to  be  found  in 
all  the  subseanent  statutes,  are  an  engagement  on  the  part  of  parliament,  but 
no  other  bank  shall  be  allowed  to  interfere  with  the  privileges  of  the  Bank  of 
Exigland. 

The  8  ft  4  Ann,  c.  9,  then  put  promissory  notes  on  the  footing  of  inland 
bills  of  exchange ;  and  that  statute  having  passed,  the  6  Ann.  c.  22,  sect.  9.— 
after  reisiting  that  "  whereas,  by  an  act  of  parliament  made  in  the  eighth  year 
of  the  reign  of  his  late  Majesty  King  William  of  glorious  memory,  entitled  'An 
act  for  making  good  the  deficiencies  of  several  funds  therein  mentioned,  and  for 
enlarging  the  capital  stock  of  the  *Bank  of  England,  and  for  raising  the  r^cgog 
public  o^it,  it  IS,  amongst  other  things,  enacted  that,  during  the  con-  I- 
tinuanoe  of  the  corporation  of  the  Governor  and  ComjMiny  of  the  B»nk  of  Eng- 
land, no  other  bank  or  any  other  corporation,  society,  fellowship,  company,  or 
oenstitution  in  the  nature  of  a  bank,  shall  be  erected,  or  established,  permitted, 
suffered,  countenanced,  or  allowed  by  act  of  parliament,  within  the  kingdom,  as 
in  and  by  the  said  act,  more  at  large  may  appear ;  nevertheless,  since  the  pass- 
ing of  the  said  aot^  some  corporations,  by  colour  of  the  charters  to  them  granted 
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and  oiher  great  iraml)ers  of  persons,  by  pretenoe  of  deeds,  or  oovenants  nniied 
together,  have  presumed  to  borrow  great  snms  of  money,  and  therewith,  eon* 
trary  to  the  intent  of  the  said  act,  do  deal  as  a  bank,  to  the  apparent  danger  of 
the  established  credit  of  the  kingdom,"*-enact8,  for  preventing  of  snoh  practice 
in  time  to  come,  and  the  mischiefs  thence  to  arise,  that  from  and  after  the  29th 
day  of  September,  1708,  dnring  the  continuance  of  the  Governor  and  Company 
of  the  Bank  of  England, -<<  it  shall  not  be  lawfol  for  any  body  politic,  or  corpo- 
rate whatsoever,  erected,  or  to  be  erected,  other  than  the  said  Oovemor  and 
Company  of  the  Bank  of  England,  or  lor  other  persons  whatsoever  united,  or  to 
be  united,  in  covenants  or  partnership,  exceeding  the  number  of  six  persons,  in 
that  part  of  Oreat  Britain  called  EngUind,  to  borrow,  owe,  or  take  up  any  sum 
or  sums  of  money,  on  their  bills  or  notes  payable  at  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  thereof/' 

It  is  clear,  therefore,  that  the  statute  8  &  9  W.  8,  c.  20.  was  intended  to  con- 
fer some  exclusive  privilege ;  and  that  expectation  of  tne  legislature  having 
been  disappointed,  they  threw  in  the  way  of  persons  carrying  On  the  banking 
business,  the  impediment  which  prohibits  any  Dody  of  persons,  or  oorporationsj 
^5971  ^^  ^^^  ^^^  six  '^  to  borrow,  *owe,  or  take  up  any  sum  or  sums  of 
J  money  on  their  bills  or  notes  payable  on  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  thereof;''  and  by  the  prohibition  conferred 
an  exclusive  character  on  the  Bank. 

Accordingly,  by  the  15  0.  2,  c.  13,  s.  5,  "  to  prevent  any  doubts  which  may 
arise  concerning  the  privilege  or  power  given  by  former  acts  of  parliament  to 
the  said  Governor  and  Company,  of  exclusive  banking ;  and  also  in  regard  to 
the  erecting  any  other  bank,  or  banks  by  parliament,  or  restraining  other  per- 
sons from  banking,  during  the  continuance  of  the  said  privile^  granted  to  the 
Governor  and  Companv  of  the  Bank  of  England  as  before  recited,  it  is  further 
enacted  and  declare  that  it  is  the  true  intent  and  meaning  of  this  act,  that  no 
other  bank  shall  be  erected,  established,  or  allowed  by  paruament ;  and  that  it 
shall  not  be  lawful  for  any  body  politic  or  corporate  whatsoever,  erected  or  to 
be  erected,  or  for  any  other  {arsons  whatsoever  united  or  to  be  united  in  cove- 
nants or  partnership  exceeding  the  number  of  six  persons,  in  that  part  of  Great 
Britain  caHled  England,  to  borrow,  owe,  or  take  up  any  sum  or  sums  of  money 
on  their  bills  or  notes  payable  on  demand  or  at  any  less  time  than  six  months 
from  the  borrowing  thereof,  during  the  continuance  of  such  privilege  to  the  said 
Governor  and  Company,  who  are  hereby  declared  to  be  and  remain  a  corpora- 
tion, with  the  privilege  of  exclusive  banking  as  before  recited,  subject  to  r^ 
demption  on  the  terms  and  conditions  before  mentioned."  The  privilege  is 
ealled,  in  the  act,  the  privilege  of  exclusive  banking;  and  it  is  mentioned  in 
addition  that  the  thing  intended  to  be  prohibited,  is  the  erecting  any  other 
bank  or  banks  by  parliament. 

The  intermediate  acts  are  all  referred  to  in  the  preamble  to  the  89  &  40  G. 
3.  They  all  speak  of  the  privilege  of  exclusive  banking;  and  in  89  &  40  G.  8, 
"^5981  *^'  ^'  ^^^  words  of  6  Ann.  c.  22,  are  found  again  repeated. 

^  The  power  and  privilege  of  the  Bank  of  England  was  modified  by 
7  G.  4,  c.  46,  which,  after  reciting  the  39  ft  40  G.  8,  and  the  consent  of  the 
Oovemor  and  Company  to  relinquish  so  much  of  their  exclusive  privilege,  as 
**  prohibits  any  body  politic  or  corporate,  or  any  number  of  persons  exceeding 
six,  in  England,  acting  in  co-partnership,  from  borrowing,  owing,  or  taking  up 
any  sum  or  sums  of  money  on  their  bills,  or  notes  payable  on  demand,  or  at  any 
less  time  than  six  months  from  the  borrowing  thereof;  provided  that  such  body 
politic,  or  corporate,  or  persons  united  in  covenants  or  partnership  exceeding 
the  number  of  six  persons  in  each  co-partnership,  shall  have  the  whole  of  their 
banking  establishments,  and  carry  on  their  business  as  bankers,  at  any  place  or 
places  in  EngUind,  exceeding  the  distance  of  sixty-five  miles  from  London ;  and 
that  all  the  individuals  composing  such  corporations,  or  co-partnerships,  carry- 
ing on  such  business  shall  be  liable,"  &c.  enacts,  that  ^'it  shall  be  lawful  for 
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any  bodies  politic,  or  corporate  erected  for  the  parposes  of  banking,  or,  for  any 
namber  of  persons  nnitea  in  covenants  or  co-partnership,  although  snoh  persons 
so  nnited  or  carrying  on  bosiness  tc^ther,  shall  consist  of  more  than  six  in 
namber,  to  carry  on  the  trade,  or  business  of  bankers  in  Endand,  in  like  man- 
ner as  co-partnerships  of  bankers  consisting  of  not  more  than  six  persons  in 
namber,  may  lawfolly  do :  and  for  sach  homes  politic  or  corporate,  or  such  per- 
sons so  united,  as  aforesaid,  to  make  and  issue  their  bills  or  notes  at  any  place 
or  places  in  England,  exceeding  the  distance  of  sixty-five  miles  from  London, 
payable  on  demand,  or  otherwise,  at  some  place  or  places  specified  upon  such 
bills  or  notes,  exceeding  the  distance  of  sixty-five  miles  frofn  London,  and  not 
elsewhere ;  and  to  borrow,  owe,  or  *take  up  any  sum  or  sums  of  money  r  4^599 
on  their  bills  and  notes  so  made  and  issued,  as  aforesaid,  provided  they  ^ 
have  not  a  house  of  business,  or  establishment  as  bankers  in  London,  or  at  any 
place  or  places  not  exceeding  the  distance  of  sixty-five  miles  from  London ;  and 
that  every  member  of  any  such  corporation,  or  co-partnership,  shall  be  liable  to, 
and  responsible  for  the  due  payment  of  all  bills  and  notes,  which  shall  be  issued, 
and  for  all  sums  of  money  which  shall  be  borrowed,  owed  or  taken  up  by  the 
corporation,  or  co-partnerdiip,  of  which  such  person  shall  be  a  member/' 

This  act  left  the  law  within  the  radius  of  sixty-five  miles  of  London,  as 
before. 

Before  this  act  of  parliament,  the  circulation,  at  a  considerable  distance  from 
London,  consisted  very  much  of  the  notes  of  private  bankers ;  and  this  experi- 
ment, probably,  was  thought  safe  at  a  distance  from  London,  for  it  was  only 
substituting  the  notes  of  larger  for  the  notes  of  smaller  private  partnerships. 

Upon  the  construction  of  these  statutes,  the  case  of  Broughton  v.  The  Man* 
Chester  Water  Works  Company,  3  B.  &  Aid.  1,  is  expressly  in  point  for  the 
plaintiffit.  That  was  an  action  brought  against  the  company  of  proprietors  of 
the  Manchester  and  Salford  Water  Works,  upon  a  bill  of  exchange  for  200/., 
accepted  by  the  defendanta,  and  pavable  in  three  months  from  the  date. 
There  was  a  general  demurrer  to  the  declaration,  and  the  plaintiff  joined  in  de- 
murrer. One  point  taken,  which  was  not  decided,  was,  whether  the  corpora- 
tion could  make  a  promissory  note;  another  point,  was,  that  this  acceptance  was 
contrary  to  the  privilege  of  the  Bank  of  England.  Abbott,  C.  J.,  says,  '<It  is 
not  necessary  for  me  to  enter  into  the  general  question  whether  an  action  of 
assumpsit  *will,  in  any  case,  lie  against  a  body  corporate ;  for  I  am  of  r^ccQA 
opinion  that  this  case  falls  within  the  provisions  of  the  several  acts  of  *- 
parliament  made  for  the  protection  of  the  Bank  of  Engknd.  The  statute,  by 
which  the  bank  was  established  as  a  company,  contains  a  provision,  '  that  it 
shall  not  be  lawful  for  any  body  corporate  to  borrow,  owe,  or  take  up  auy  sum 
of  money  on  their  bUls  or  notes  payable  at  demand,  or  at  any  less  time  than 
six  months  from  the  borrowing ;'  that  clause  has  been  incorporated  into  all  the 
subsequent  acts  relating  to  the  Bank  of  England.  It  seems  to  me,  that  by  the 
fair  interpretation  of  that  statute,  the  words  'owe  on  a  bill  of  exchange'  are  ap- 
plicable to  those  who  are  liable  as  acceptors,  for  such  persons  are  debtors  on  the 
Dill.  Ldl  the  case  of  the  bankruptcy,  the  holder  of  the  bill  proves  the  amount 
as  a  debt  under  the  commission,  and  makes  an  affidavit  that  the  bankrupt  is 
indebted  upon  the  bill,  namely,  that  he  owes  the  money  upon  the  bill.  It 
seems  to  me,  that  we  should  be  defeating  the  object  of  the  statutes,  if  we  were  to 
hold  that  the  Manchester  Water  Works  Company  could  bind  themselves  by  the 
drawing  of  bills  of  exchange,  or  by  the  issuing  of  promissory  notes.  This  case 
is  very  distinguishable  from  Wigan  v.  Fowler,  1  Stark.  N.  P.  C.  459 :  there  it 
did  not  appear  on  the  face  of  ^e  instrument,  that  the  security  was  made  by 
more  than  six  persons :  here  it  appears  that  the  bill  was  accepted  by  a  corpora* 
tion ;  we  are  bound,  therefore,  to  give  effect  to  the  prohibition  in  the  act  of 
parliament;  and  to  say,  that  the  defendants,  as  a  corporation,  are  not  entitled 
to  draw  or  accept  bills  of  exchange  of  this  description. '^ 
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Bayley,  J.,  mjB,  ^This  case  seems  to  me  to  be  clearly  vithin  the  ptohibi- 
tion  of  ^e  several  acts  passed  for  the  protection  of  the  Bank  of  England.'' 
*6011       ^^^'^  Holroyd  J.  and  Best  J.  expressed  the  same  opinion. 

^  That  ease  as  well  as  Wigan  v.  Fowler  are  not  so  strong  in  favour  of  the 
plaintiffs  as  Uie  present ;  for  they  were  not  cases  in  which  the  Bank  of  Eng- 
land were  complaining  of  any  violation  of  their  privileges,  but  actions  brought 
by  third  persons  on  a  bill,  and  defended  on  the  ground  Uiat  the  bill  was  made  in 
violation  of  the  privilege  of  the  Bank  of  EngUnd. 

There  is  no  case  in  which  the  bank  itself  nas  been  under  the  necessity  of  in- 
terfering. 

The  substance  of  the  privilege  is  this :  that  there  shall  not  be  a  bank  of  issue 
of  any  thing  which  is  a  substitute  for  money,  and  to  circulate  as  such;  during 
the  continuance  of  the  Bank  of  England. 

The  defendants,  however,  will  say  that  Broughton  v.  The  Manchester  Water 
Works  Company,  and  the  understanding  of  the  mercantile  and  legal  world,  have 
proceeded  on  an  entire  mistake  of  the  construction  of  this  privilege.  They  will 
contend,  first,  that  in  the  language  of  8  &  4  W.  4,  and  of  the  former  acts,  <^  bills 
and  notes ;  means  bilk  under  teal,  and  notes ;  and  does  not  comprehend  bills  of 
exchange.  Secondly,  that,  supposing  bills  of  exchange  to  be  intended,  parties  are 
only  prohibited  from  horrowingy  &c.  on  their  bills  of  exchange,  and  that  the 
acceptance  of  the  defendants  is  not  a  borrowing.  Lastly,  that  at  all  events  is 
is  not  a  borrowing  on  the  bill  of  the  defendants :  the  bill  being  the  instrument 
of  the  drawer,  and  not  of  the  acceptor. 

Now  the  word  biU  is  one  of  the  most  general  that  can  be  used,  wherever  it  is 
not  confined  by  other  terms.  A  bill  in  parliament,  a  bill  in  chancery:  In  every 
kind  of  business  the  word  biU  occurs  as  representing  any  writing.  A  bill  of  lad- 
ing; a  bill  of  parcels ;  a  play  biU;  a  bill  of  fare ;  a  bill  of  divorcement,  and  so 
*6021  ^^'  ^^  ^^®  statute  it  may  comprehend  a  bill  under  seal ;  but  *to  con- 
J  fine  it  to  that  would  be  absurd.  ^<  Bills  or  notes  payable  on  demand" 
must  mean  bills  which  have  some  analogy  to  those  notes.  Here  the  analogy 
was  forced  on  the  legislature  in  compliance  with  the  understandins  of  mankind 
to  pat  bills  of  exchange  on  the  footing  of  notes  payable  on  demand. 

Where  bills  under  seal  are  meant,  they  are  described  as  bills  under  seal. 
As  in  the  5  W.  &  M.  c.  20,  s.  29,  which  provides,  <<  that  the  corporation  to  be 
made  shall  not  borrow,  or  give  security  by  bill,  bond,  covenant,  or  agreement 
under  their  common  seal  for  more  than  the  whole  1,200,000.'^  Section  29,—* 
'<that  all  and  every  bill  or  bills  obligatory,  and  of  credit,  under  the  seal  of  the 
said  corporation,  made  or  given  to  any  person  or  persons,  shall  and  may  pass  by 
indorsement." 

In  the  same  way,  in  the  8  ft  9  W.  8,  o.  20,  s.  30,  there  is  a  restriction  of  the 
company  borrowing,  by  bills  under  seal,  more  than  the  whole  amount  of  the 
capital  advanced. 

In  that  act,  too,  when  bills  not  under  seal  are  intended,  the  legislature  speaks 
of  bills  and  notes.  By  sect.  21,  and  28,  those  who  subscribed  to  the  new 
amount  of  capital,  were  to  pay  up  four-fifths  in  tallies,  and  one  fifth  in  bank 
biiia  or  notes. 

The  object  of  conferring  the  exclusive  privilege,  must  have  been  to  restrain 
the  iasuing  of  negotiable  instrumentF,  not,  of  instruments  that  were  not  nego- 
tiable. Bat  a  bill  under  seal  was  not  in  banks  other  than  the  Bank  of  Eng- 
land a  negotiable  instrument.  And  if  a  bill  under  seal  and  a  promissory  note 
were  alone  prohibited,  one  instrument  negotiable  would  be  prohibited,  and  one 
not  negotiable  I  while  a  third,  negotiable,  namelv,  a  bill  of  exchange,  would  be 
laRoable  at  pleasure.  Such  an  enactment  would  defeat  the  object  of  the  legis- 
^031  ^°'^*  ^^^  ^^  ^^^  ^  ^*  ^f  *^'  ^^>  ^^  ^B  ^\biii  that  the  legislature  un- 
-'  deretood  the  word  bill$  as  meaning  bills  of  exchange,  because  it  is  said, 
**  that  nothing  in  this  act  contained  shall  extend,  or  be  construed  to  extend,  to 
enable  or  authorise  any  such  corporation  or  co-partnership  exceeding  the  num- 
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ber  of  six  persons,  so  oanying  on  the  trade  or  bnmBees  of  bankers,  as  aforesaidi 
either  by  any  member  of,  or  persons  belonging  to,  any  sneh  corporation  or  eo<- 
partnership,  or  by  any  a^nt  or  agents,  or  any  other  person  or  persons,  on  be- 
half of  any  snch  corporation  or  co-partnership,  to  issne  or  reissue  in  London,  or 
at  any  pkce  or  places,  not  exceeding  the  distance  of  sixty-five  miles  from  Loa* 
don,  any  MU  or  note  of  snch  corporation  or  co-partnership,  which  shall  be  pay- 
able to  bearer  on  demand;  or  any  bank  post  bill;  nor  to  draw  npon  sDy  part- 
ner or  agent,  or  other  person  or  persons  who  may  be  resident  in  London,  or  al 
any  pkce  or  places,  not  exceeding  the  distance  of  sixty-five  miles  from  London, 
any  bill  of  exchange  which  shall  be  payable  on  demand,  or  which  shall  be  for  a 
less  amount  than  50^.  Provided  also,  that  it  shall  be  lawful,  notwithstanding 
any  thing  herein,  or  in  the  said  recited  act  contained,  for  any  snch  corporation 
or  co-partnership,  to  draw  any  biU  of  exchange  for  any  sum  of  money  amount- 
ing to  the  sum  of  50/.  or  upwards,  payable  either  in  London  or  elsewhere,  at 
any  period  after  date,  or  after  sight.''  That  is  a  clear  legislative  declaration, 
that  the  word  bill  in  a  former  part  of  the  section,  comprehends  bills  of  exchange. 
Again,  by  sect.  8,  it  is  enacted,  <^  that  nothing  in  this  act  contained  shall  ex* 
tend,  or  be  construed  to  extend,  to  enable  or  authorise  any  such  corporation  or 
co-partnership  exceeding  the  number  of  six  persons,  so  carrying  on  the  trade  or 
business  of  bankers  in  England,  as  aforesaid,  or  any  member,  agent,  or  agents, 
of  any  such  corporation  or  co-partnership,  to  borrow,  owe,  or  take  *up  r^gnj 
in  London,  or  at  any  place  or  places,  not  exceeding  the  distance  of  sixty-  I- 
five  miles  from  London,  any  sum  or  sums  of  money  on  any  bill  or  promiasory 
note  of  any  such  corporation  or  co-partnership,  payable  on  demand,  or  at  any 
less  time  than  six  months  from  the  borrowing  thereof;  nor  to  make  or  issue  any 
bill  or  bills  of  exchange,  or  promissary  note  or  notes  of  such  corporation  or  co- 
partnership, contrary  to  the  provisions  of  the  said  recited  act  of  the  89  &  40  Or. 
S."  What  provision  is  there  in  the  89  &  40  O.  8,  contrary  to  which  bills  of 
exchange  might  be  issued  ?  None  but  the  provision  that  banks  shall  not  be  at 
liberty  to  take  up  money  on  their  bills  and  notes.  It  is  clear,  therefore,  that 
bills,  and  bills  of  exchange,  refer  to  the  same  thing. 

Then,  as  a  further  proof  that  such  is  the  true  construction,  it  is  '^  provided 
also,  that  nothing  herein  contained  shall  extend,  or  be  construed  to  extend,  to 
prevent  any  such  corporation  or  co^)artner8hip,  by  any  agent,  or  person  author* 
ised  by  them,  from  discounting  in  London  or  elsewhere,  any  bill  or  bills  of  ea»- 
change,  not  drawn  by  or  upon  such  corporation  or  co-partnership."  These 
words  also  shew  that  a  bill  drawn  upon  a  partnership  is  a  bill  not  intended  to 
be  authorised. 

The  nineteenth  section  which  imposes  a  penalty  on  parties  issuing  a  bill  of  a 
corporation  is  as  follows : — "  That  if  any  such  corporation  or  co-partnership, 
exceeding  the  number  of  six  persons,  so  carrying  on  the  trade  or  business  of 
bankers,  as  aforesaid,  shidl,  either  by  any  member  of,  or  person  belonging  to, 
any  such  corporation  or  co-partnership,  or  by  any  agent  or  agents,  or  any  other 
person  or  persons,  on  behalf  of  any  such  corporation  or  co-partnership,  issue  or 
re-issue  in  London,  or  at  any  place  or  places,  not  exceeding  the  distance  of  sixty* 
five  miles  from  London,  any  bill  or  note  of  such  corporation  or  co-partnerahip, 
which  shall  be  ^payable  on  demand ;  or  shall  draw  upon  any  partner  or  rn^Qc 
agent,  or  other  peraon  or  persons  who  may  be  resident  in  London,  or  at  L 
any  pbice  or  places,  not  exceeding  the  distance  of  sixty-five  miles  from  London, 
any  bill  of  exchange  which  shall  be  payable  on  demand,  or  which  shall  be  for  a 
less  amount  than  50/. ;  or  if  any  such  corporation  or  co-partnership,  exceeding  the 
number  of  six  persons,  so  carrying  on  the  trade  or  business  of  bankera  in  £ng* 
land,  as  aforesaid,  or  any  member,  agent  or  agents  of  any  such  corporation  or 
co-partnership,  shall  borrow,  owe,  or  take  up  in  London,  or  at  any  place  or 
places,  not  exceeding  the  distance  of  sixty-five  miles  from  London,  any  sum  or 
sums  of  money  on  any  bill  or  promissory  notes  of  any  such  corporation  or  co^^ 
partnenhip  payable  on  demand,  or  at  any  less  time  than  six  months  from  the 
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bonowing  iheteoi;  or.  ahall  make,  or  iasae  any  bill  or  hUh  of  exchange,  or  pro- 
missory note  or  notes  of  such  corporation  or  co-partnership;  contrary  to  thQ 
provisicNds  of  the  said  recited  act  of  the  39  &  40  Ot.  3,  save,  as  provided  by  this 
act,  snoh  corporation  or  co-partnership  so  offending,  or  on  whose  account  or 
behalf  any  such  offence  as  aforesaid  shall  be  committed,  shall  for  every  such 
offence,  forfeit  the  sum  of  50/. :" — ^treating  bills  and  bills  of  exchange  as  synon- 
ymoQSy  and  speaking  of  the  bills  mentioned  in  the  39  &  40  G.  8,  as  bills  of 
exchange. 

The  second  objection  is,  that  the  transaction  which  took  place  was  not  such  a 
borrowing  as  is  prohibited  by|the  words  of  the  act  of  parliament.  But  in  Wigan 
V,  Fowler  Lord  Ellenborongh  said  there  was  a  borrowing  on  the  bill,  inasmuch 
as  money  might  be  recovered  on  it ;  and  this  mode  of  borrowing  was  held  to  be 
clearly  a  violation  of  the  privileges  of  the  Bank  of  England,  in  Broughton  v. 
The  Manchester  Water  Works  Company.  In  Perring  v,  Dunston,  Ry.  &  Moo. 
^061  ^^^'  ^  ^^^^^  ^^^  several  ^promissory  note  appeared  to  be  signed  by  seven 

-*  persons  besides  the  defendant,  and  was  for  1000/.,  payable  at  three  months 
to  plaintifib^  or  order.  It  was  objected  that  the  note  was  void,  being,  on  the 
face  of  it,  an  infringement  of  the  privilege  granted  to  the  Bank  of  England  ; 
and  Best,  C.  J.  said,  that  if  this  note  had  been  by  a  banking  company,  it  would 
have  been  a  violation  of  the  privileges  of  the  Bank  of  England;  but  as  it  did 
not  appear  that  the  note  was  by  persons  united  in  partnership,  and  the  act  does 
not  prohibit  persons  joining  as  sureties,  for  instance,  from  giving  such  a  note, 
the  plaintiff  was  allowed  to  recover.  But  in  ex  parte  Randleson,  Mont.  &  M'  Arth. 
86,  where  an  agent  of  and  partner  in  the  Leith  banking  company  opened  an 
office  at  Carlisle,  and  circulated  there,  promissory  notes,  drawn  bvthe  company's 
cashier  in  Scotland,  and  made  payable  to  the  bearer  on  demand,  at  the  compa* 
ny^B  office  in  Leith,  it  was  held,  that  this  was  in  violation  of  the  statutes  passed 
for  the  protection  of  the  Bank  of  England,  and  that  a  debt,  founded  on  notes  so 
issued,  oonld  not  be  proved  under  a  commission  of  bankrupt.  In  that  case  the 
notes  were  promissonr  notes  payable  on  demand,  and  there  was  no  borrowing. 
Then,  Stark  v.  The  Highgate  Archway  Company,  5  Taunt,  792,  is  an  express 
decision  of  this  court,  upon  deliberation,  that  a  promissory  note  made  by  a  cor- 
poration is  within  the  prohibition,  although  there  be  no  borrowing,  and  although 
the  instrument  be  not  under  seal.  That  was  an  action  upon  a  promissory  note 
for  10,000/.  made  for  the  accommodation  of  the  payee.  The  company  had,  for 
certain  purposes,  a  power  to  bind  themselves  by  promissory  notes,  and  the  de- 
fendants offered  to  prove  that  the  note  was  not  made  for  the  limited  purposes 
authorised  by  the  act  incorporating  the  company.  The  only  way  in  which  that 
MQYi  ovi<1adob  would  *be  material  was,  that  if  the  note  was  not  within  the 

-'  power  given  by  the  company,  it  fell  within  the  prohibition  of  the  bank 
aet.  The  court  held  that  the  evidence  was  material,  and  granted  a  new  trial, 
thereby  pronouncing  that  such  a  promissory  note,  though  given  without  any 
borrowing,  was  witmn  the  prohibition  of  the  bank  act.  That  prohibition  was 
meant  to  be  substantial  and  effective.  If,  in  order  to  bring  the  liability  of  a 
partnership  or  corporation  upon  a  bill  or  note,  within  the  prohibitory  clause  of 
the  bank  act,  it  be  necessary  that  a  person  should  lend  sovereigns  to  the  party 
who  issues  the  bill,  it  is  obvious  that  the  prohibition  would  be  nugatory.  The 
ordinary  way  in  which  bankers  have  issued  their  notes,  has  been  something 
which  has  been,  in  substance,  a  borrowing  within  the  act  of  prliament ;  but 
which,  in  form,  is  rather  a  lending  by  the  banker ;  the  reasonaole  construction, 
therefore  is-^that,  wherever  there  is  an  owing,  there  is  a  borrowing  within  the 
meaning  of  the  act^  These  particular  words  were  used,  and  not  the  words  make 
or  tune,  because,  it  was  not  the  making,  or  even  the  issuing,  but  it  was  the 
liability  upon  the  notes  that  would  interfere  with  the  privileges  of  the  Bank  of 
England.  The  object,  evidently  was,  that  during  the  privilege  of  the  Bank  of 
£ngUind  t)iere  should  not  be  paper  circulating  m  the  nature  of  money,  upon 
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whicb  the  credit  of  more  than  six  persons  united  in  partnership  shovld  be 
pledged. 

Look  at  the  relation  between  the  holder  of  a  bill  of  ezohange,  and  the  persoa 
liable  upon  it.  As  soon  as  the  holder  is  entitled  to  claim  upon  a  bill  or  note, 
there  is  a  debt  due  to  him,  which  debt  he  forbears.  The  money  is  owing  to 
him.  Suppose  the  debt  of  one  holder  should  begin  by  lending  money  to  the 
corporation,  and  the  debt  of  another  by  selling  goods,  and  the  debt  of  another 
by  selling  bills  of  exchange ;  what  assignable  difference  is  there  between  their 
legal  rights  upon  the  ^partnership?  And  if  there  is  none,  it  is  to  be  r^^Ao 
Buppos^  that  the  legislature,  in  passing  this  act,  conferring  real  and  not  *- 
illusory  prinleges  upon  the  bank,  intended  to  make  a  difference  between  two 
cases  in  which  the  rights  of  the  parties  are  the  same. 

Some  light  may  be  thrown  upon  the  subject  by  other  acts  of  parliament.  It 
is  difficult  to  say  what,  in  strictness,  a  borrowing  is ;  but,  at  any  rate,  we  may 
say,  that  lend  and  borrow  are  terms ^that  are  correlatiTe,  and  that  wherever  one 
man  lends,  another  man  borrows.  Then  if  we  can  shew  in  what  sense  the  word 
loan,  or  lending,  is  used,  we  shall  see  in  what  sense  the  word  borrowing  is  used 
in  law. 

Now,  the  12  Ann.  st.  2,  c.  16,  in  making  void  securities  and  contracts  which 
are  tainted  with  usury,  employs  no  other  word  than  the  word  loan*  So  that, 
wherever  there  may  be  usury  within  that  statute,  there  is  a  loan ;  and  wherever 
there  is  a  loan,  there  is  a  borrowing.  K  upon  the  bill  of  ezchanee  in  question, 
more  than  five  per  cent,  discount  had  been  received,  that  would  have  been  usu- 
rious.    And  if  usurious,  there  was  a  loan. 

But  there  was  here,  in  strictness,  a  borrowing;  a  lending  upon  this  bill  of 
exchange ;  and  an  owing  upon  it.  Although,  in  common  parlance,  the  money 
which  is  brought  by  their  customers  is  said  to  be  deposited  with  bankers,  it  is^ 
in  fact,  so  much  money  owing  by  the  bankers. 

In  Sims  v.  Bond,  5  B.  &  Add.  389,  Lord  Denman,  G.  J.  says,  **  Sums  which 
are  paid  to  the  credit  of  a  customer  with  a  banker,  though  usually  called  depo- 
sits, are,  in  truth,  loans  by  the  customer  to  the  banker/'  he  refers  to  Carr  t;. 
Carr,  Meriv.  541,  n.,  and  Devaynes  v.  Noble,  Id.  568;  and  then  says,  "and 
the  ^plaintiffs,  who  seek  to  recover  the  balance  of  such  an  account,  must  r#gQQ 
prove  that  the  loang  were  made  by  them."  At  the  time,  therefore,  that  ■• 
Mr.  Muskott  paid  money  into  the  hands  of  the  London  and  Westminster  bank, 
he  lent  money  to  the  London  and  Westminster  bank,  and  they  owed  money  to 
him.  At  that  time,  however,  they  did  not  owe  it  to  him  upon  any  instrument; 
they  simply  owed  and  were  liable  to  pay  it  to  him.  He  draws  a  bill  of  exchange 
upon  them  payable  at  twenty-one  days,  and  they  accept  it.  As  soon  as  they 
have  accepted,  according  to  the  foregoinff  decisions,  they  owe  the  money  upon 
the  bill  of  exchange,  and  they  have  a  right  to  retain  the  money  till  the  mata« 
rity  of  the  bill  of  exchanse.  And  the  recent  acts  of  parliament  must  be  pre- 
sumed to  have  been  passed  in  contemplation  of  the  existence  of  the  law,  as  it 
had  been  ruled  and  decided  by  the  Courts.  If  it  had  been  meant  by  any  sub« 
sequent  statute  to  over-rule  the  case  of  Brouffhton  v.  The  Manchester  Water 
Works  Company,  there  would  have  been  some  clause  shewing  that  such  waa  the 
intention  of  the  legislature. 

As  to  the  objection  that  the  bill  is  not  the  defendants'  bill,— in  the  case  of 
Broughton  v.  The  Manchester  Water  Works  Company,  it  was  decided  that  the 
person  who  owes  the  money  on  the  bill  is  the  acceptor.  The  acceptor  is  the 
person  who  is  originally  and  primarily  liable ;  he  is  liable  at  all  events ;  other 
persons  are  liable  only  on  certain  conditions,  namely,  on  condition  of  the  acceptor 
not  paying,  and  notice  beiuff  given  in  a  reasonable  time.  The  accepted  bill, 
therefore,  is  essentially  his  bill. 

Sir  John  Campbell,  Attorney-General,  for  the  defendants.  If  the  Court 
should  hold  that  this  transaction  is  Ulegal,  any  partnership  for  banking,  or  not 
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*6101  ^^  bvfildiigy  which  may  aooept  a  bill  of  exchange  in  disdiarge  *of  a 
-*  prior  debl;  is  guilty  of  an  infraction  of  the  statute,  and  may  he  prose- 
cuted ;  and  the  acceptance  which  is  issued  by  a  drawer  or  holder  of  that  bill  of 
exehangBi  is  Toid  in  the  hands  of  the  drawer  and  payee,  or  any  person  who  has 
notice  that  there  are  more  tiian  six  persons  npon  whom  the  bill  is  drawn. 

The  case,  therefore,  is  of  no  common  importance.  Here,  a  partnership  oon- 
dsting  of  more  than  six  persons  are  the  agents  of  Mr.  Mnskett,  in  collecting 
money  for  him,  and  in  keeping  the  money,  until  he  gives  them  an  order  to  pay 
it  for  his  own  purposes.  By  a  bill  of  exchange,  he  orders  that  twenty-one  days 
afier  the  date  of  that  instrument,  they  shall  pay  25/.  of  his  money  to  a  person 
of  the  name  of  Bobertson.  It  is  clear  that  they  might  kwfully  pay  that  bill 
of  exchange,  if  they  never  accepted  it  It  is  clear  uiat  they  might  pay  upon 
Mr.  Muskett's  cheque,  or  order;  but  it  is  insisted,  that  they  may  not  accept 
the  bill  that  he  has  drawn  upon  them,  payable  at  twenty-one  days.  The  defend- 
ants, however,  ccmtend  that  they  were  at  liberty  to  obey  the  orders  of  Mr. 
Mudcett  with  respect  to  the  disposition  of  his  effects  in  their  hands,  and  that  it 
is  wholly  immaterial  whether  the  order  which  he  gives  for  that  purpose  is  in 
the  form  of  a  cheque  or  in  the  form  of  a  bill  of  exchange. 

The  transaction  in  question,  was  only  incidental  to  the  business  carried  on  by 
the  defendants,  as  a  bank  of  deposit ;  the  law  allows  a  bank  of  deposit,  whether 
within  sixty-five  miles  of  London,  or  beyond;  and  all  that  is  incidental  to  the 
carrying  on  the  business  of  a  bank  of  deposit  has  never  been  prohibited. 

There  would  be  a  great  difficulty,  if  not  impossibility  of  carrying  on  the  bu- 
sineas  of  a  bank  of  deposit,  if  such  a  transaction  as  this  were  not  legal. 

The  private  banking  companies,  as  now  established,  in  the  city  of  London, 
are  banks  of  deposit;  and,  as  banks  of  deposit,  constantly  do  that,  which  it  is 
^^  ^  ^  now  ^proposed  to  declare  to  be  illegal  on  the  part  of  the  London  and 
^^^J  Westminster  bank. 

If  the  defendants  had  been  issuing  paper  into  the  market,  and  had  circulated 
negotiable  securities  which  could  be  considered  as  coming  in  place  of  the  Bank 
of  England  notes,  to  form  a  material  part  of  the  circulating  medium  of  the 
country,  then  they  would  have  been  a  Dank  of  issue,  and  thel^ank  of  England 
wonld  have  had  a  right  to  complain :  but  they  have  simply  promised  that  they 
would  pay  a  sum  of  money  in  their  hands,  according  to  the  order  of  the  owner 
of  ihe  money :  it  is  merely  as  incident  to  their  character  of  agents  as  to  that 
sum  of  money,  and  holding  it  at  the  disposition  of  their  customer,  that  they 
have  entered  into  this  engagement :  that,  is  not  forbidden  by  any  act  of  parlia- 
ment, or  by  the  common  law.  The  common  law  knows  no  distinction  for  this 
pnrpoee,  between  a  partnership  of  six,  and  a  partnership  of  any  greater  number. 
It  is  a  transaction  in  the  common  course  of  commercial  business;  and  the  onus 
Use  upon  those  who  would  impeach  the  legality  of  the  transaction,  to  shew,  by 
elnr  and  unequivocal  enactments,  that  it  is  forbidden. 

The  Bank  Acts,  like  all  acts  of  parliament  which  seek  to  restrain  what  would 
be  otherwise  lawful,  are  to  be  strictly  construed.  If  thb  is  illesal,  the  defend- 
ants are  liable  to  an  indictment,  and  the  Court  will  consider  whether,  if  there 
had  been  an  indictment  against  them  for  '<  borrowing,  owing,  or  taking  up  any 
sum  of  money,"  in  the  words  of  the  act  of  parliament,  on  their  bill,  at  a  less 
time  than  six  months  from  the  borrowing  thereof,  it  would  be  supported  by  the 
&et8  stated  in  this  special  case. 

The  onus  being  upon  the  Bank  of  England,  they  rest  their  case  upon  the  3d 
and  4th  W.  4,  c.  98.  There  are  two  sections  in  this  act  of  parliament,  for  pro- 
*6121  *^^^°S  ^®  pririleges  of  the  Bank  of  England.  By  sect.  2,  it  *is  en- 
J  acted :  ''  That,  during  the  continuance  of  the  said  privilege,  no  body 
politic,  or  corporate,  and  no  society,  or  company,  or  persons  unitMl,  or  to  be 
united  in  covenants  or  partnerships,  exceeding  six  persons,  shall  make,  or  issue, 
in  London,  or  within  sixty-five  mues  thereof,  any  bUl  of  exchange,  or  promissory 
note,  or  engagement  for  the  payment  of  money  on  demand^  or  upon  which  any 
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peiBon  holding  the  same  may  obtain  payment  on  demand.'^  7%at  sectioin  is  not 
violated.  It  would  have  been  a  difierent  thing  to  have  said,  that  no  eompany, 
consisting  of  more  than  six  persons,  shall  make,  or  issue,  or  ctccqfif  in  London, 
any  bill  of  exchange  not  payable  within  less  than  six  months  from  the  dale 
thereof;  which  toauld  have  been  said,  if  such  had  been  the  intention. 

But  the  third  section  declares,  that  <<  the  intention  of  this  act  is,  that  the 
Governor  and  Company  of  the  Bank  of  England  should,  during  tiie  period, 
stated  in  the  act  (subject,  nevertheless,  to  such  redemption,  aa  is  described  in 
this  act),  continue  to  hold,  and  enjoy  all  the  exclusive  privileges  of  banking, 
given  by  the  said  recited  act  of  the  thirty-ninth  and  fortieth  vears  of  the  reign 
of  his  Majesty  King  George  III.  aforesaid,  as  regulated  by  the  said  recited  act 
of  the  seventh  year  of  the  reign  of  his  late  Majesty  Kinff  George  IV.;  or  any 
prior,  or  subsequent  act  or  acts  of  parliament }  but  no  other,  or  further  exdn- 
sive  privilege  of  bankine.''  And  by  the  fifteenth  section  of  the  39  &  40  G.  3, 
to  prevent  any  doubts  wat  might  arise  concerning  the  privilege  or  power  given 
by  former  acts  of  parliament  to  the  said  (Jovemor  and  Company,  of  exclusive 
banking,  and  also  in  regard  to  the  erecting  any  other  bank,  or  banks  by  parlia- 
ment, or  restraining  other  persons  from  banking,  during  the  continuanee  of  the 
said  privilege  granted  to  the  Governor  and  Company  of  the  Bank  of  England, 
as  therein  before  cited,  it  was  enacted  *and  declared,  that  it  was  the  true  r^cgi  o 
intent  and  meaning  of  the  same  act,  that  no  other  bank  should  be  erected,  *- 
established,  or  allowed  by  parliament ;  and  ^at  it  should  not  be  lawful  for  any 
body  politic  or  corporate  whatsoever,  erected,  or  to  be  erected,  or  for  any  other 
persons  united  or  to  be  united  in  oovenanto  or  partnerships,  exceeding  the  nnm* 
ber  of  six  persons,  in  that  part  of  Great  Britain  called  England,  to  barrow,  owe, 
or  take  up  any  ium  or  sums  of  monejf  on  (heir  hiUs,  or  notes  payable  ai  demand ^ 
or  at  any  leu  time  than  six  months  from  the  borrowing  thereof,  during  the  con- 
tinuance of  such  said  privilege  to  the  (Governor  and  Company.  It  is  te  these 
words,  therefore,  that  the  plaiutiffis  are  confined.  They  must  shew  that  the 
transaction  in  question,  is  a  <<  borrowing,  owinff,  or  taking  up  a  sum  of  money,'' 
by  the  defendants,  on  their  bill,  payable  at  a  less  time  than  six  months  from 
the  borrowing  thereof. 

To  put  a  just  construction  upon  this  act  of  parliament,  it  will  be  material  to 
trace  the  history  of  that  clause.  The  same  interpretation  is  to  be  put  upon  it 
in  the  39  &  40  G.  8,  an4  in  the  3  &  4  W.  4,  as  would  have  be^  put  upon  it  in 
the  6  Anne,  c.  22,  where  it  first  appeared. 

In  the  act  of  parliament  which  established  the  Bank  of  England,  tiie  5  &  6 
W.  &  M.  0.  20,  there  is  no  exclusive  privilege.  The  adventurers,  at  that  time, 
thought  that  they  wanted  no  monopoly ;  and  they  never  have  obtained,  what 
may  be  called  a  strict  monopoly.  They  have  only,  frt>m  time  to  time,  gnarded 
against  partioukr  evils  and  inconveniences,  as  those  evils  and  inconveniences 
arose. 

After  the  5  ft  6  W.  &  M.,  the  act  of  parliament  was  passed  for  establishing  a 
Land  Bank.  That  bank  was  not  established,  because  a  sufficient  sum  of  money 
was  not  subscribed  for  the  purpose;  but  the  proprietors  of  *the  Bank  of  pgij 
EngUmd  were  alarmed  by  an  act  of  parliament  having  actually  passed  >- 
both  houses  of  the  legislature,  and  received  the  royal  assent,  by  which  such  a 
rival  bank  was  to  be  established,  and,  therefore,  when  the  8  ft  9  W.  3,  was  to 
be  passed,  they  took  care  to  guard  a^inst  such  a  danger  in  future,  and  to  bar* 
gain,  that  no  other  bank  should  be  established  by  the  authority  of  parliament 
With  that  privilege,  they  were  then  contented,  and  they  thonffht  that  they  could, 
without  difficulty,  enter  into  competition  with  any  body  of  persons,  however 
numerous  or  wealthy,  that  had  not  any  privilege  by  act  of  parliament. 

Another  evil  then  arose.  A  bank  called  the  Million  Bank,  and  another 
bank,  called  the  Mining  Bank,  borrowed  large  sums  of  money  upon  their  bills 
under  seal;  and  then,  by  the  ninth  section  of  6  Anne,  c.  2^,  the  words  were 
first  introduced  which  are  now  relied  upon. 
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The  pminble  of  thai  ninth  seotion  recites  that  '^  Whereas,  by  an  aet  of  par- 
liament  made  in  the  ^hth  year  of  the  rei^  of  his  late  Majesty  King  William, 
of  glorious  memory,  it  is  amongst  other  things  enacted,  that,  daring  the  contin- 
uance of  the  corporation  of  the  (Jovemor  and  Company  of  the  Bank  of  Eng- 
land, no  other  buik,  or  any  other  corporation,  society,  fellowship,  company,  or 
constitution  in  the  nature  of  a  bank,  shall  be  erected,  or  established,  permitted, 
suffered,  counteiuuDced,  or  allowed  by  act  of  parliament,  within  the  kingdom,  as 
in  and  by  the  said  act,  more  at  large  may  appear;  nevertheless,  since  the  pass- 
ing of  the  said  act'' — Here  is  the  mischief  that  was  to  be  redressed, — '^  Some 
corporations,  by  colour  of  the  charter  to  them  granted,  and  other  great  numbers 
of  penmns,  by  pretence  of  deeds  or  coTcnanta  united  together,  have  presumed" 
^-not  to  accept  bills  of  exchange  drawn  upon  them  by  those  whose  money  they 
"^151  ^PP^^  ^  ^^  ^^  ^^  hands,  but,  <<  have  presumed  to  borrow  great  ^sums 
^  of  money,  and  therewith,  contrary  to  the  intent  of  the  said  act,  do  deal 
as  a  bank,  to  the  i^iparait  danger  of  the  established  credit  of  the  kingdom }" — 
No  donbt  it  mi^t  endanger  the  established  credit  of  the  kingdom,  if  they  bor- 
rowed Jain^  sums  of  mon^  which  were  not  to  be  paid  until  the  securities  which 
they  gave  beoaine  due,  and  which  were  to  be  introduced  into  general  circula- 
tion :  but,  it  is  not  asserted,  or  hinted  at,  that  the  credit  of  the  country  could 
be  impaired  by  bankers  who  had  collected  sums  of  money  for  their  customers, 
and  who  held  those  sums  at  the  disposition  of  their  customers,  agreeing  to  pay 
them  to  the  order  of  thw  customers,  whether  that  order  was  contained  in  a 
eheque  payable  on  demand,  or,  whether  it  was  payable  a  certain  number  of 
days  after  date  by  a  bill  of  exchange :  the  mischief  was  the  borrowing ;  and  then 
the  issoin^  of  this  paper  for  the  Mrrowed  money :  therefore,  the  enactment  is, 
— <<Tbat  it  siiall  not  be  lawful  for  any  body  poHtie  or  corporate  whatsoever, 
erected,  or  to  be  erected,  other  than  the  said  Governor  and  Company  of  the 
Bank  of  England,  or  for  other  persons  whatsoever  united,  or  to  be  united  in 
covenants  or  partnership,  exoeedung  the  number  of  six  persons,  in  that  part  of 
Oreat  Britain  called  Enghind,  to  borrow,  owe,  or  take  up  any  sum  or  sums  of 
monev  on  their  bills,  or  notes  payable  at  demand,  or  at  any  less  time  than  six 
months  from  the  borrowing  thereof/'  The  transaction  that  was  here  struck  at 
was  the  coming  with  a  sum  of  money  to  persons  who  were  presuming  to  act  as 
a  blank,  and  exdianginff  that  sum  of  money  for  the  bills  or  notes  that  were 
israed  by  that  bank.  The  bank  was  supposed  to  issue  those  instruments  in  con- 
nderaUon  of  the  sums  that  they  borrowed ;  and,  thereby,  to  become  a  bank  of 
taia-y  isBOC :  ss  thc  Million  Bank,  and  the  Mining  Bank,  unquestionably  were. 
^  It  was  to  put  down  those  banks  ^of  issue,  that  this  clause  was  intro- 
dooed  into  the  6th  of  Anne.  Borrowing  money,  and  issuing  bills  or  notes,  is 
what  the  Bank  of  England  itself  did,  and  what  it  is  now  supposed  to  do ;  or  it 
b  supposed,  that,  as  often  as  a  5^.  note  is  issued,  a  sum  is  received  which  that 
note  represents.  The  Bank  of  England  is  a  bank  of  issue,  and  it  was  to  prevent 
any  bank  of  issue,  consisting  of  more  than  six  persons,  that  this  clause  was  in- 
troduced. There  was  no  intention  to  interfere  with  the  trade  carried  on  in  Lon- 
don, of  more  than  six  persons  receiving  and  collecting  the  moneys  of  those  who 
mieht  employ  them,  keepinff  it  at  their  pleasure,  and  paying  it  by  their  order. 

This  enactment  is  next  found  in  the  7th  of  Anne  without  recital.  But 
although  it  was  reckoned  unnecessary  again  to  recite  what  the  mischief  was,  the 
same  meaning  must  be  given  to  the  enactment  in  the  7th  of  Anne,  that  it  had 
received  in  the  6th  of  Anne,  where  the  recital  is  introduced. 

It  is  material  to  bear  in  miifd,  that  by  the  26th  sect,  of  the  6  W.  &  M.,  which 
established  the  Bank  of  England,  they  were  allowed  to  '<  borrow,  or  give  secu- 
rity by  bill,  covenant,  or  agreement  under  their  common  seal,  for  any  sum  or 
BOOM  of  money  not  exceeding  in  the  whole  the  sum  of  1,200,000/. }  and  by  the 
8  &  9  W.  3.  a  farther  sum :  that  is,  to  borrow  on  the  credit  of  their  capital.  It 
vas  done  ihiis: — ^Individuab  paid  a  certain  sum  of  money,  and  received  these 
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bilb,  by  way  of  aecarity^  for  the  sum  of  money  bo  advanced.  The  object  of  the 
6  Anne  was  to  prevent  other  bankers  from  doing  that  which  the  Bank  of  Eng- 
land were  aathoriaed  to  do  by  the  &  &  6  W.  &  M.,  and  by  the  8  &9  W.  3. 

After  the  6  Anne  and  the  7  Anne,  the  3  Or.  1,  c.  8,  intitaled,  ''An  act  for 
redeeming  several  funds  of  the  (Governor  and  Gompimy  of  the  Bank  of  Eng- 
land, pursuant  *to  former  provisoes  of  redemption,  and  for  securing  to  picgi  •▼ 
them  several  new  funds  and  allowances  redeemable  by  parliament,  and  ^ 
for  obliging  them  to  advance  further  sums,  not  exceeding  2,600,000/.,  at  ii've 
per  cent,''  repeats  in  sect.  44,  the  restrictions  of  the  6  Anne. 

The  15  G.  2,  first  introduces  the  clause  in  the  form  in  which  it  is  repeated 
in  the  4  G.  8,  the  21  G.  3,  and  in  the  29  &  80  G.  3.  ''  And  to  prevent  any 
doubts  that  may  arise  concerning  the  privilege  or  power  given  by  former  aets  of 
parliament  to  the  said  governor  and  company  of  exclusive  banking;  and  also  in 
regard  to  the  erecting  any  other  bank,  or  banks  by  parliament,  or  restraining 
other  persons  from  banking,  during  the  continuance  of  the  said  privilege  granted 
to  the  Governor  and  Company  of  the  Bank  of  England,  as  before  recited,  it  is 
hereby  further  enacted,  and  declared,  that  it  is  the  true  intent  and  meaning  of 
this  act,  that  no  other  bank  to  be  erected  by  parliament,  shall  borrow,  owe," 
&o. — as  in  the  statute  of  the  6  Anne. 

It  is  clear,  therefore,  that  the  third  section  of  the  3  &  4  W.  4,  now  confines 
the  Bank  of  England  to  these  words  which  were  introduced  in  the  6th  Anne. 
Then,  did  the  legislature,  in  introducing  these  words  into  the  6  Anne,  mean  to 
prevent  the  acceptance  of  bills  of  exchange  by  more  than  mz  persons,  for  ante* 
cedent  debts  f  No  general  monopoly  is  siven  to  the  bank ;  but  a  specific  thing 
is  forbidden,  and,  unless  this  be  that  which  is  forbidden,  the  plaintiff  have  no 
ease.  It  would  be  strange,  however,  if  the  words  so  introduced  in  the  rei^  of 
Queen  Anne,  could  at  all  have  applied  to  such  a  case  as  the  present ;  for,  it  ap- 
pears, from  Uie  history  of  the  statutes,  that  it  was  only  as  an  evil  was  felt,  that 
the  legisUture  intended  to  interpose  any  restriction  upon  the  common  law  rights 
of  the  subject  in  carrying  on  banking  concerns.  And  there  is  no  reason  tooon* 
jecture  that  any  evil  had  been  felt  from  such  a  source.  *There  was  a  pfiio 
rivalry  between  the  Bank  of  England  and  other  banking  establishments,  ^ 
with  reference  to  the  borrowing  of  money,  and  the  issuing  of  notes ;  they  were 
afraid  of  that  rivalry,  and  they,  therefore,  induced  the  legislature  to  pass  a  law, 
which  freed  them  from  it.  But  they  never,  as  far  as  appears,  or  can  reasonably 
be  conjectured,  had,  at  that  time,  accepted  bills  of  exchange,  or  apprehended 
that  that  would  become  a  branch  of  business ;  and,  therefore,  they  never  called 
upon  the  legislature  to  forbid  such  a  practice. 

They  issued  either  sealed  bills,  or  promissory  notes,  in  the  form  of  sealed 
bills.  The  instruments  were  both  in  words,  nearly  the  same,  but  the  one  was 
sealed,  and  the  other  was  not.  Till  the  8  &  4  Anne,  a  bill  that  was  not  sealed 
was  as  little  negotiable  as  a  bill  that  was  sealed ;  and  a  bill  that  was  sealed  was 
a  better  security  than  a  bill  that  was  not  sealed,  because  the  latter  was  not  an 
instrument  which  imported  consideration,  such  as  the  law  would  allow  an  action 
to  be  maintained  upon.  Those  sealed  bills  were  the  o(mimon  circulating  medium 
of  the  country.  After  the  8  &  4  Anne,  notes  not  sealed,  had  an  advantage,  and 
were  negotiable.  But  India  bonds,  which  were  bills,  were  not  negotiable,  so  as 
to  give  an  action  by  the  indorsee,  till  within  a  recent  period.  Yet  they  passed 
reiraily  before  they  were  transferable  in  point  of  law. 

The  words  in  the  statute  of  Anne,  therefore,  are  wholly  insufficient  for  the 
purpose  to  which  it  is  sought  to  apply  them;  and  neither  that  statute,  nor  any 
of  the  subsequent  statutes,  make  any  distinction  between  commercial  partnerships 
and  banking  partnerships.  If  the  defendants,  carrying  on  the  business  of  bank- 
ing,  are  foroidden  to  accept  a  bill  for  an  existing  debt,  any  commercial  com* 
pany,  any  mining  company,  or  any  number  of  persons  who  may  be  in  partner* 
ship  for  any  purpose,  are  equally  forbidden.  If  it  be  said  that  ^restrio-  pMig 
tion  applies  to  a  bankmg  partnership,  but  that  it  does  not  apply  to  a  L^^^ 
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mere  oommereud  partDenhip,  some  criterioQ  shoald  be  offered  to  distingaiish  be* 
tireeii  the  two.  Now,  aa  far  as  banks  of  deposit  are  conoemed,  there  is  not  a 
West  India  honaei  or  an  East  India  house,  in  the  dtv  of  L(mdon,  that  do  not 
act  as  banks  of  deposit  That  is  not  their  ezclnsive  business.  It  is  the  exclu- 
sive business  of  the  London  and  Westminster  Bank.  But,  although  it  be  not 
the  exclusive  business  of  the  East  and  West  India  houses,  it  is  a  part  of  their 
business,  and  quoad  hoc  they  a^e  bankers.  They  receive  money  for  their  cor- 
zespondents  or  customers :  the  customer  draws  upon  the  commercial  house,  and 
the  commercial  house  honours  a  cheque,  or  accepts  and  honours  a  bill  of  ex- 
change, and  the  customers  have,  quoad  hoc,  that  commercial  house  as  their 
bankers.  The  Court,  therefore,  cannot  draw  a  distinction  between  a  banking 
company,  and  a  commercial  company :  and  there  being  no  distinction  in  the 
statute  between  banking  partneiships,  and  other  partnerships,  both  are  at  lib- 
erty to  do  that  which  the  defendants  have  done, — to  accept  a  bill  in  discharge 
of  an  antecedent  debt.  A  partnership  consisting  of  more  than  six  persons,  may 
accept  a  bill  for  soods  sold  and  delivered.  But  if,  according  to  the  plaintiff's 
reasoning  upon  the  statutes  of  usury,  there  would  in  that  case  be  an  owing  pro- 
hibited bv  the  Bank  Acts,  this  consequence  would  follow,  that  the  acceptance 
of  a  bill  for  goods  sold  and  delivered,  would  be  a  direct  violation  of  the  act  of 

Cliament.  If  a  mining  company,  consisting  of  more  than  six  persons,  have 
I  materials  delivered  to  them  lor  carrying  on  their  concern,  and  give  a  bill 
for  the  amount  payable  at  less  than  six  months,  they  infringe  the  statute;  be^ 
eanae,  according  to  the  pUunUff 's  argument,  as  they  owe,  there  is  a  loan,  and 
*fi201  ^^®^  mere  is  a  loan,  there  is  a  borrowing ;  *and,  therefore,  an  accept- 
•I  ance  given  for  jroods  sold  and  delivered,  would  create  a  borrowing  upon 
the  bill  of  exchange.  That  would  lead  the  Court  to  overturn  the  case  of  Perring 
V.  Dnnston  and  of  Magor  v.  Hammond,  cited  in  argument  by  Bayley,  J.  in 
Harvey  v.  Kay,  9  B.  &  C.  363.  All  the  judges,  in  the  case  of  Magor  v.  Ham- 
mond, thought  that  this  act  of  parliament  did  not  apply  to  prevent  a  compauy, 
however  numerous,  from  paying  their  debt  by  an  acceptance,  whatever  might  be 
the  date  of  that  acceptance. 

First  then,  this  prohibition  in  the  6th  Anne,  against  borrowing  or  owing  on 
bills  or  notes,  does  not  apply  to  a  bill  of  exchange,  but  only  to  bUis  under  secU. 
Bills  of  exchange  were  not  within  the  evil,  and  are  not  within  the  enactment. 
At  the  time  of  the  6  Anne,  there  were  promissory  notes  issued,  some  under 
seal,  and  some  not  under  seal.  Those  under  seal  were  called  bills.  Those  not 
under  seal  were  called  notes.  But,  it  is  to  instruments  of  the  nature  of  promis- 
sory notes,  that  this  enactment  is  confined.  A  bill  of  exchaufle,  at  that  time, 
was  not  called  a  bill,  any  more  than  a  bill  of  lading,  a  bill  of  mre,  or  a  tailor's 
bill,  was  called  a  bill.  When  either  lawyers  or  merchants,  talked  at  that  time 
of  n  bill,  it  was  presumed  to  be  a  security  for  money.  Whenever  a  bill  of  ex- 
change was  meant,  the  words  *^  of  exchange''  were  added,  just  as  much  as  in  a 
bill  of  lading,  the  words,  '<  of  lading."  Li  the  first  Bank  Act,  hUl  is  used  in 
the  sense  in  which  it  is  used  in  the  statute  of  Anne :  section  26,  says,  '<  The 
said  corporation  shall  not  borrow  or  give  security  by  bill,  bond,  covenant,  or 
agreement,  under  their  common  seal."  There,  biU  means,  not  bills  of  exchange, 
b^t  sincle  bill  under  seal.  Band  means  a  bond  under  penalty.  Catenant 
^211  '^^'^^  '^  instrument  under  seal.  And,  then  is  added  <' agreement 
J  under  their  common  seal.'f  But,  in  the  twenty-eighth  section  of  that 
staftnte,  where  it  was  intended  to  speak  of  bills  of  exchange,  the  language  em- 
ployed is,-!— That  nothing;  herein  contained,  shall  in  any  wise  be  construed  to 
Binder  the  said  corporation  ^m  dealing  in  biUs  of  exchange. 

In  all  the  old  books  which  give  a  dSnition  of  legal  terms,  it  will  be  found 
thai  in  the  times  in  which  this  stotute  was  passed,  biUf  used  b^  itself  as  a  secu- 
rity Sot  money,  does  not  mean  *^  bill  of  exchange,"  but  a  promissory  note  under 
seiu,  or  what  is  called  a  single  bill.  Jacob  says,  '<  We  are  now  to  see  the  sense 
in  which  it  is  said  among  merchantSi  as  a  secnrity  for  mon^.    ^  Bill'  is  also  a 
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common  enmigemeiit  for  money,  given  by  one  man  to  another;  and  is  aomethnes 
with  a  penalty;  called  penal  bill,  and  sometimes,  withoat  a  penalty,  though  the 
latter  is  most  frequently  used.  By  a  bill,  we  ordinarily  understand  a  single 
bond  without  a  condition.  It  was  formerly  all  one  with  an  obligation,  save 
only  its  being  called  a  bill  when  in  English,  and  an  obligation  when  in  Latin. 
A  bill,  has  been  defined,  to  be  a' writing  wherein  one  man  is  bound  to  another, 
to  pay  a  sum  of  money  on  a  day  that  is  future,  or  presently  on  demandy  accord- 
ing to  the  agreement  of  the  parties  at  the  time  it  is  entered  into,  and  the  deal* 
ings  between  them. — A  bill  obligatory  written  in  a  party's  hand  and  seal  to  it, 
is  good.  A  man  says,  by  his  deed,  memorandum,  that  <  I,  A.  B.,  have  received 
of  C.  D.  the  sum  of  20/.  which  I  promise  to  pay  to  £.  F.  In  witness  whereof, 
I  have  hereunto  set  my  seal,'  &c.  Or,  if  the  bill  be  '  I  shall  pay  to  C.  D.  In 
witness,'  &c.  and  be  sealed ;  or,  if  it  runs  as  follows,  '  I  owe  to  C.  D.  20Z.  to  be 
naid  him  again ;'  or,  '  I,  A.  B.  do  bind  myself  to  0.  D.  that  he  shall  receive 
20/.'  &c.,  all  these  are  said  to  be  obligatoiy."  Then,  he  ^ves  the  form  of 
*such  a  bill: — ^Enow  all  men  by  these  presents,  that  I,  A.  B.,  of,  &c.,  naoo 
do  owe,  and  am  indebted  to  C.  D.,  of,  &o.,  the  sum  of  50/.  of  lawful  ^ 
money  of  Great  Britain,  which  I  promise  to  pay  unto  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns,  at  and  upon  the  1st  dav  of  October  neit  en- 
suing the  date  of  these  presents.  In  witness  whereof,  I  have  hereunto  set  mj 
hand  and  seal,  the day  of ,  in  the  year  of  our  Lord  176 1.'  He  after- 
wards goes  on  to  biUs  of  exchange,  and  gives  a  definition  of  them. 

A  hilly  therefore,  standing  by  itself,  in  legal  language,  at  that  time,  did  not 
mean  a  bill  of  exchange;  but  a  single  bill  under  seal,  or,  a  bill  in  the  nature  of  a 
promissoiy  note.  Thus  in  Capp  v.  Lancaster,  Oro.  Eliz.  548,  ''Debt  upon  a 
Dill  of  70/.,  to  be  paid  upon  demand,  and,  forasmuch  as  the  plaintiff  did  not 
shew  an  actual  demand,  Williams,  for  the  defendant,  demurred."  This  clearly 
was  an  action  of  debt,  brought  upon  a  single  bill  under  seal,  and  it  is  described 
as  debt  upon  a  bill.  When  a  bill  of  exchange  was  meant,  an  addition  followed 
the  word  biU,  to  denote  what  the  nature  of  the  security  was. 

The  object  of  the  prohibitory  enactment  appears,  not  only  in  the  introductory 
preamble  of  the  6th  of  Anne,  but  in  Anderson's  History  of  Commerce,  vol.  ii. 

t.  606.  It  is  there  said,  speaking  of  the  Bank  of  Enffknd : — "  Thev  have, 
itherto,  contented  themselves  with  banking  only,  including  therein,  the  deal- 
ing in  bullion  of  gold  and  silver,  the  discounting  of  bills  of  exchange,  the  ad« 
vancing  of  money  to  the  public  on  the  credit  of  acts  of  parliament,  and  the  cir- 
culating of  their  own  sealed  bills,  which  bore  interest,  though  since  laid  aside ; 
and  of  their  cash  notes  on  demand,  bearing  no  interest;  as,  also,  the  circulating 
of  exchequer  ^bills  for  the  government,  on  a  stated  allowance.  In  all  rmQ2S 
which  this  happy  corporation  has  proved  extremely  advantageous  to  the  >- 
nation,  and  has  preserved  its  integrity,  and,  as  far  as  was  possible,  its  credit, 
even  in  very  perilous  times,  down  to  our  own  days,  which  has,  indeed,  been 
chiefly  owin^  to  their  members'  great  care,  in  selecting  for  their  governors  and 
directors  on^  gentlemen  of  known  abilities  and  integrity,  as  well  as  of  for- 
tune." 

At  page  631,  the  author  says: — ''During  the  reooinage  of  our  silver,  saya 
Dr.  D' Avenant,  in  the  second  part  of  his  discourses  on  the  public  revenues  and 
trade  of  Engknd,  p.  161,  all  great  dealings  were  transacted  by  tallies,  bank  bills, 
and  goldsmiths'  notes  Paper  credit  did  not  only  supply  the  place  of  running 
cash,  but  greatly  multiplied  the  kingdom's  stock.  For  tallies  and  bank  bills  did, 
to  many  uses,  serve  as  weU,  and,  to  some,  bettor  than  gold  and  silver.  And  this 
artificial  wealth,  which  necessity  had  introduced,  did  xn^ke  us  less  feel  the  want 
of  that  real  treasure  which  the  war,  and  our  losses  at  sea,  had  drawn  out  of  the 
nation."  Then,  the  circulation  consisted  of  bank  bills,  tallies,  and  goldsmiths* 
notes.  And  these  bills  were  certainly  not  bills  of  exchange ;  they  were  bills 
that,  by  the  statute  of  5  W.  &  M.,  the  bank  was  authorised  to  issue. 
In  the  3d  volume  of  the  same  work,  p,  22,  it  is  atoted,  <<  In  this  year,  1704, 
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Qaeen  Anne  granted  a  charter  of  incorporation  to  a  great  number  of  noblemen 
and  gentlemen  of  distinction,  and  eminent  citizens  of  London.    The  preamble 
of  this  charter,  declares  it  to  be  at  the  humble  request  of  Thomas,  Duke  of 
Leeds,  Pawlet,  Earl  of  Bolingbroke,  Francis,  Lord  Guildford,  Sir  Thomas  and 
Sir  Humphry  Mackworth,  for  the  working  and  managing  of  mines  and  minerals, 
^*241  ^^^  smeltiuff,  refining,  and  manufacturing  the  same,  and  '''they  to  be  for- 
-l  ever  one  body  politic,  by  the  name  of  the  Oovemorand  Company  of  the 
Mine  Adventurers  of  England.    The  Duke  of  Leeds  to  be  governor  for  life,  and 
to  elect  a  deputy  governor  and  twelve  directors,  at  their  general  courts,  who  are, 
also,  empowered  to  make  bye  laws,  &c.,  as  customair  in  other  royal  charters. 
Hereupon,  in.  the  same  year,  Sir  Humphrey  Mackworth  and  William  Waller,  who 
had  before  purchased  several  leases  for  terms  of  years,  of  certain  mines  in  different 
parts  of  Wales,  did  now  convey  them  to  this  new  corporation,  on  certain  condi- 
tions mentioned  in  that  conveyance.     This  company  (principally,  if  not  solely, 
under  Sir  Humphry  Mackworth's  direction,  who  was  elected  deputy  governor 
for  life)  went  on  in  a  prosperous  manner,  adding  so  many  new  shares  as  made 
the  whole  number  of  shares  amount  to  6012 ;  and  purchasing  fresh  mines,  as 
well  as  raimng  vast  quantities  of  lead  and  copper,  and  of  litharge,  from  which 
they  made  a  great  deal  of  red  lead ;  and  from  the  lead,  they  extracted  conside- 
rable quantities  of  silver,  and  they  issued  cash  notes,  which  they  caused,  for 
some  time  to  be  circulated  throughout  a  ^reat  part  of  Wales.     They,  also, 
erected  themselves  into  a  money  bank,  and  curculated  their  sealed  bills  and  cash 
notes,  for  some  time,  in  London,  till  restrained  by  a  clause  in  an  act  of  parlia- 
ment, in  the  year  1708,  in  favour  of  the  Bank  of  England,  elsewhere  mentioned." 
The  act  in  1708,  was  the  6th  of  Queen  Anne,  the  act  in  which  this  prohibition 
was  introduced.     <'  Sir  Humphrey  Mackworth  went  on  imposing  on  the  proprie- 
tors, for  five  years  from  the  date  of  the  charter,  by  false  and  sham  calculations 
of  their  profits,  by  purchasing  lead  and  litharge  from  other  people's  mines  and 
declaring  them  to  be  digged  from  the  company's  mines :  buying,  also,  the  silver 
extracted  from  other  men's  lead,  and  gettmg  it  to  be  coined  in  the  king's  mint, 
*fi'2')1   '^  <^ining  from  the  company's  mines ;  whilst,  at  '*'the  same  time,  he  is  not 
J   able  to  go  on,  without  fresh  artifices,  and  calls  on  the  proprietors  now  to 
pay  the  vant  expense  of  workmen,  &c.,  whose  wages  were  sufficient  to  run  in 
arrear ;  and  his  schemes  being  too  extensive  for  the  company's  abilities,  he  was 
obliged  to  stop  payment  of  their  sealed  bills  and  cash  notes,  being,  by  such  wild 
management  run  greatly  in  debt;  whilst,  at  the  same  time,  he  is  erecting  of 
charity  schools  in  Wales,  with  the  company's  money,  for  the  drawing  in  of  well- 
meaning  people :  all  which  brought  on  a  parliamentary  inquiry,  as  will  be  seen 
under  the  year  1710."    Then,  after  describing  the  manner  in  which  this  mining 
company  had  conducted  themselves  in  a  variety  of  other  matters,  he  says,  <'  By 
a  statute  of  the  6th  of  Queen  Anne,  a  22,  for  continuing  several  duties  therein 
mentioned,  upon  coffee,  &c.,  and  for  securing  the  credit  of  the  Bank  of  England, 
ftc.y  it  was,  amongst  many  other  points,  enacted,  that,  during  the  continuance  of 
the  Governor  and  Company  of  the  Bank  of  England,  it  shall  not  be  lawful  for  any 
body  politic,  erected,  or  to  be  erected,  other  than  the  said  Qovemor  and  Company 
of  the  Bank  of  England,  or  for  other  persons,  whatsoever,  united  or  to  be  united 
in  covenants,  or  partnerships,  exceeding  the  number  of  six  persons,  in  that  part 
of  Great  Britain  called  England,  to  borrow,  owe,  or  take  up  any  sum  or  sums 
of  money  on  their  bills  or  notes,  payable  at  demand,  or  at  any  less  time  than 
six  months,  from  the  borrowing  thereof.    The  reason  herein  assigned  for  this 
enacting  clause  was,  that  some  corporations,  notwithstanding  the  law  of  the  8th 
year  of  King  William  III.,  c.  20,  by  colour  of  their  charters,  and  other  great 
number  of  persons,  by  pretence  of  deeds  or  covenants  united  together,  had  pre- 
sumed to  borrow  great  sums  of  money,  and,  therewith,  to  deal  as  a  bank,  to  the 
apparent  danger  of  the  established  credit  of  the  kingdom.     Tki$  dawe  toas 
*6261  P^^*^J^^y  aimed  at  the  mine  adventure  ^company^  who,  contrary  to  late, 
J  had  $ei  vp  hanking,  amd  tuned  eosA  notes,  a$  toe  hate  already  reiatecL** 
Vol.  XXXn,— 19 
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Sir  J.  GampbeU  here  proposed  to  read  as  a  matter  of  history,  tending  to  ex- 
plain the  intention  of  the  l^islatore  in  passing  the  statute  6  Anne,  extracts 
from  a  printed  book  in  the  Bodleian  library,  bearing  date  1706,  and  professing 
to  contain  an  account  of  the  roles  and  regulations  of  the  mining  company  re- 
ferred to  in  Anderson's  History  of  Commerce;  and  a  document  from  the  Roll's 
chapel,  enrolled  there  as  a  deed  of  partnership  of  the  Million  Bank  in  1698. 

jkaide  objected  to  the  reading  these  documents,  as  bringing  before  the  Court 
a  matter  of  fact  not  stated  in  the  case,  and  about  which  there  might  be  dispute. 
Such  a  course  would  be  fraught  with  inconvenience. 

Sir  J,  CampbdL  If  a  passage  might  be  read  from  a  history  of  that  period 
by  way  of  offering  information  for  the  consideration  of  the  Court,  the  defend- 
ants might  with  equal  propriety  produce  the  materials  from  which  that  history 
must  be  supposed  to  have  been  framed;  namely,  the  documentary  evidence  of 
contemporary  transactions. 

[TiNDAL,  C.  J.  We  have  heard  what  has  been  stated  by  the  Attorney-Gen- 
eral, and  I  thinky  simply  upon  the  score  of  the  inconvenience  of  that  course,  we 
cannot  receive  these  documents.  That  which  is  submitted  for  our  considera- 
tion is  not  a  matter  of  general  history  and  notoriety,  but  it  is  a  single  insulated 
fact.  The  inconvenience  is,  that  we  cannot  receive  this  without  receiving  facts 
•upon  the  other  side,  which  may  be  in  our  judgment  sufficient  either  to  contro- 
vert the  result  of  these,  or  at  least  proper  to  be  brought  forward,  before  we  form 
our  judgment.  I  think,  upon  that  '''ground,  we  cannot  receive  them,  r^cgn** 
It  is  the  first  time  that  such  an  application  has  been  made,  and  we  feel  ^ 
it  our  duty  to  hold,  that  our  consuleration  must  be  confined  to  the  particnlar 
facts  stated  in  the  case.] 

Then,  from  acts  of  parliament,  it  appears  that  the  course  of  proceeding,  in 
the  latter  end  of  the  reign  of  William  the  Third,  and  in  the  beginning  of  the 
reign  of  Anne,  in  such  transactions  as  were  intended  to  be  prohibited  by  the 
6  Anne,  was  the  borrowing  money,  and  issuing  either  sealed  bills  or  promissory 
notes,  which  became  part  of  the  circulating  medium  of  the  country.  The  gov- 
ernment itself  dealt  at  that  time,  as  it  docs  now,  by  means  of  exchequer  bills. 
Some  were  under  seal ;  some  not.  Those  that  were  under  seal  were  what  were 
then  called  bills,  which  have  gone  into  desuetude :  those  that  were  not  under 
seal  were  promissory  notes.  Bills  of  exchange  were  never  then  given  for  the 
sums  that  were  borrowed,  were  never  substituted  for  cash,  or  considered  as  part 
of  the  circulating  medium  of  the  country.  A  person  put  down  a  certain  sum  of 
money,  and  received  his  exchequer  bill.  The  government  borrowed  upon  this 
bill.  It  borrowed,  took  up,  and  owed  upon  its  bill.  The  Bank  of  England,  in 
the  same  manner,  issued  bills  under  seal,  and  notes  not  under  seal.  It  received 
loans  upon  the  security  of  those  instruments.  Upon  such  bills  or  notes,  it  bor- 
rowed, took  up,  and  owed.  The  object  was  to  prevent  other  banks  that  were 
not  privileged,  from  borrowing,  taking  up,  and  owing  in  this  manner,  as  the 
government  did,  and  as  the  Bank  of  England  did.  But  the  transaction  now  in 
question,  is  of  a  totally  different  nature,  and  is  not  prohibited  by  the  enactment 
in  6  Anne. 

The  mode  of  dealing  that  prevailed  then,  appears  by  the  7  &  8  W.  3,  c.  31, 
by  which  it  is  enacted, — <'That  it  shall  be  lawful  for  His  Majesty,  or  his  offi- 
cers in  the  "''receipt  of  excheauer,  by  His  Majesty's  command  and  appoi  nt-  r^^no 
ment,  from  time  to  time,  to  borrow,  or  take  into  the  said  receipt,  any  sum  ^ 
or  sums  of  money  whatsoever,  from  any  person  or  persons,  natives  or  foreigners, 
bodies  poHtie  or  corporate,  that  shall  bis  willing  to  lend  or  advance  the  same, 
either  upon  the  credit  of  repayment  by  orders  to  bs  registered  and  paid  in  course, 
with  interest  after  the  rate  of  IL  per  cent,  per  annum,  or  upon  the  credit  of  bill^, 
to  be  made  payable  on  demand,  with  interest,  not  exceeding  the  rate  of  %d.  per 
diem.  And  in  all  cases  where  any  sum  or  sums  of  money  shall  be  advanced  at 
the  said  reoeipt  upon  the  credit  of  bills  to  be  made  payable  upon  demand,  as 
aforesaid;  the  person  or  persons  so  advancing  or  paying  any  such  sum  or  sums 
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of  money  shall  immediately  have  a  bill  or  bills  delivered  to  him,  for  so  much  as 
the  principal  money  so  advanced  or  paid  shall  amount  unto;  which  bill  or  bills 
shall  he  payable  at  demand,  and  shall  contain  therein  an  allowance  of  interest." 

In  this  same  act,  section  82,  the  form  of  bill  is  given,  ''The  Governor  and 
Company  of  the  National  Land  Bank,  do  hereby  charge  the  lands  entered  Libro 

A.,  No.  I,  with  payment  of 1,  to  A.  B.  &o.,  for  payment  whereof  they 

oblige  themselves  and  their  successors  by  these  presents,  which  said  biU  shall 
effectoally  charge  the  lands."  Then  by  section  36,  it  is  provided,  ''  that  all  or 
any  bills  to  be  given  out  by  the  said  corporation,  under  their  common  seal, 
pajable  to  any  certain  person  or  the  bearer,  shall  entitle  the  bearer  thereof, 
whether  he  or  she  be  native,  or  foreigner,  to  an  action  of  debt  against  the  said 
corporation,  for  the  recovery  of  moneys  due  thereon." 

The  same  mode  was  to  be  adopted  by  the  Bank  of  England  under  the  5  &  6 
W.  &  M.,  by  which  the  bank  was  first  established,  and  the  8  &  9  W.  4,  which 
aathorised  the  borrowing  of  a  further  sum. 

*6291  *^y  *^®  ^^  '^°°'  ®'  ^^»  ®'  ^^>  *^®  Governor  and  Company  of  the 
-'  Bank  of  England  may  ''contract  and  agree,  in  such  manner  as  they  shall 
think  fit,  with  any  persons,  natives  or  foreigners,  bodies  politic  or  corporate 
(with  whose  abilities  they  shall  be  well  satisfied),  for  and  concerning  the  fum- 
iahing  of  moneys,  from  time  to  time,  by  such  persons,  or  corporations,  to  the 
said  governor  and  company."  There  is  a  further  power  to  oorrow;  and,  by 
section  17,  it  is  declared,  "  that  such  contracts  in  writing  made,  be  made  with- 
out being  stamped,  &c.,  and  the  said  Governor  and  Company  of  the  Bank  of 
England,  and  their  successors,  have  hereby  power  from  time  to  time  to  issue 
oat  bank  bills  under  their  common  seal,  not  exceeding,  in  principal,  the  amount 
of  the  sums  of  money  which  shall  be  called  in  by  them,  or  paid  from  time  to 
time,  upon  such  contracts  or  agreements  as  aforesaid,  over  and  above  the  sum 
which  they  have  already  liberty  to  issue  in  such  bank  bill  or  biUs,  by  any  for- 
mer act  or  acts  of  parliament  in  that  behalf,  any  law  or  statute  whatsoever  to 
the  contrary  notwithstanding." 

Those  sections  shew  the  mode  of  dealing  which  prevailed  with  regard  to  the 
borrowing  of  money,  and  the  giving  of  bills. 

The  9  &  10  W.  8,  contains  the  definition  of  a  bank  bill.  It  says,  that  bills 
tmder  the  seal  of  the  (Governor  and  Company  of  the  Bank  of  England,  called 
^nk  biili,  are  to  be  received  in  payment  of  certain  taxes.  Bills  of  exchange 
never  have  been  called  bank  bills. 

Then,  the  11  G^  1,  c.  9,  intituled,  "  An  act  for  continuing  the  several  annu- 
ities of  88,751?.  7«.  low.  and  100,000/.  to  the  Bank  of  England,"  sect.  6,— 
&^  recitiqg  that  ''of  late  divers  frauds  and  deceits  have  been  put  upon  the 
aid  Governor  and  Company  of  the  Bank  of  England,  and  other  persons,  by  the 
altering,  forging,  and  counterfeiting  of  the  bank  bills  and  bank  notes  of  the 
*6301  ^^^  governor  and  company,  and  by  the  erasing  and  ^altering  the  said 
^  bills  and  notes,  and  the  endorsements  thereupon,  and  by  the  tendering  in 
pajment,  uttering,  vending,  exchanging,  and  barter  of  such  altered,  forged, 
counterfeited,  and  erased  bills  and  notes,  and  the  endorsements  thereupon,  to 
the  prejudice  of  public  credit,  and  to  the  great  hurt  and  diminution  of  trade 
and  commerce," — enacts,  "that  if  any  person  shall  alter,  forge,  or  counterfeit 
>ny  bank  bill  or  bank  note,  made  or  given  out  for  the  payment  of  any  sum  of 
money  by  or  for  the  said  governor  and  company,  or  any  bank  note  of  any  sort 
whatsoever,  or  shall  erase  or  alter  any  such  bill  or  note,  or  any  such  endorse- 
meut  thereupon,  or  shall  tender  in  payment,  utter,  vend,  exchange,  or  barter,  any 
Boeh  altered,  forged,  or  counterfeited  bill  or  note,  or  any  eras^  or  altered  bill 
or  note,  or  the  endorsements  thereupon,  or  demand  to  have  the  same  exchanged 
for  ready  money  by  the  said  governor  and  company  or  their  successors,  or  any 
other  person  or  persons,  (knowing  such  bill  or  note,  or  the  endorsements  there- 
npon,  80  tendered  or  demanded  to  be  exchanged,  vended,  or  bartered,  to  be 
altered,  forged,  counterfeited;  or  erased),  and  with  intention  to  defraud  the  said 
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governor  and  company,  or  their  saccessors,  or  any  other  person  or  persons,  body 
politic  or  corporate/'  he  shall  be  deemed  guilty  of  felony. 

It  is  clear  that  bills  of  exchange  are  not  within  the  scope  of  that  act  of  par- 
liament. The  forgery  of  bills  oi  exchange  was  not  at  that  time  a  felony,  nor 
until  the  reign  of  George  the  Second.  That  act,  therefore,  shews  that  the  Gov- 
ernor and  Company  of  the  Bank  of  England  felt  no  anxiety  about  bills  of  ex- 
change, but  that  the  securities  about  which  they  were  anxious,  were  those  bills 
under  seal,  and  promissory  notes  not  under  seal,  the  forgery  of  which  was  made 
a  felony. 

Reliance  has  been  placed  on  the  7  G.  4,  c.  46,  ss.  3,  and  19.  By  sect.  8, 
provision  is  made  with  respect  to  *those  who  are  privileged  to  carry  on  r^e^^oi 
the  business  of  issuing  paper  more  than  sixty-five  miles  from  London.  ^ 
They  are  ''  not  to  borrow,  owe,  or  take  up  in  London,  or  at  any  place  or  places 
not  exceeding  the  distance  of  sixty-five  miles  from  Loudon,  any  sum  or  sums  of 
money  on  any  bill  or  promissorv  note  of  any  such  corporation  or  co-partnership, 
payable  on  demand,  or  at  any  less  time  than  six  months  from  the  borrowing 
thereof."  Those  are  the  words  of  the  statute  of  Anne ;  but  then  the  section 
goes  on — "  nor  to  make  or  issue  any  bill  or  bills  of  exchange,  or  promissory 
note  or  notes  of  such  corporation  or  co-partnership,  contrary  to  the  provisions 
of  the  said  recited  act." 

But  if  such  a  making  was  not  contrary  to  the  provisions  of  the  statute  of 
Anne,  the  introduction  of  these  words,  whatever  the  purpose  was  for  which  they 
were  introduced,  cannot  extend  the  provisions  of  that  statute  ;  for  the  7  G.  4, 
was  not  intended  to  extend,  but  to  restrain  the  privileges  of  the  Bank  of  Eng- 
land. 

However,  the  third  section  of  3  &  4  W.  4,  removes  all  doubt,  and  shews  that 
the  true  meaning  of  the  39  &  40  G.  3,  and  of  the  preceding  statutes  is,  that  any 
persons  may  carry  on  any  banking  transactions,  so  that  they  do  not  borrow,  take 
up,  or  owe  upon  their  bills  or  notes  payable  at  demand,  or  at  less  time  than  six 
months  from  the  borrowing  thereof.  So  that  if  the  6  of  Anne  applies  only  to 
bilb  under  seal  and  promissory  notes,  the  words  in  the  7  G.  4,  cannot  give  it 
any  extension. 

But,  secondly,  supposing  the  word  bills  in  the  statute  of  Anne  to  include 
bilb  of  exchange,  still  there  has  been  no  borrowing  by  the  defendants  within 
the  prohibition  of  that  act.  Upon  notes  payable  on  demand,  the  mere  owir^g 
may  be  within  the  prohibition ;  but  upon  bills  payable  after  date,  there  must  be 
a  borrowing.  An  Irish  Act  of  the  21  &  22  G.  3,  intituled  '<  An  Act  for 
^establishing  a  Bank,  by  the  name  of  the  Governors  and  Company  of  tmqo 
the  Bank  of  Ireland,"  throws  a  light  on  this  question.  It  recites  that  it  ^ 
will  tend  to  the  advancement  of  public  credit  in  this  kingdom,  and  to  the  ex- 
tension of  its  trade  and  commerce,  if  a  bank,  with  public  security,  shall  be 
established  there ;  and  therefore  it  enacts  that  subscriptions  to  the  amount  of 
600,000^.  are  to  be  raised  according  to  the  mode  in  which  the  Bank  of  England 
was  established.  If  the  company  borrow  or  ffive  security  by  bill  or  note  for 
more  than  this  amount,  the  subscribers  are  to  be  personally  answerable.  Then 
it  is  enacted, ''  that  from  and  after  the  passing  of  this  act,  it  shall  not  be  lawful 
for  any  body  politic  or  corporate,  erected  or  to  be  erected,  other  than  the  corpo- 
ration hereby  intended  to  be  created  and  erected  into  a  national  bank,  or  for 
any  other  persons  whatsoever,  united  or  to  be  united  in  covenants  or  partnership, 
exceeding  the  number  of  six  persons,  to  borrow,  owe,  or  take  up  any  sum  or 
sums  of  money  on  their  bills  or  notes  payable  on  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  thereof;" — the  same  as  in  the  6  Anne ; 
bat  there  is  something  added  which  illustrates  the  meaning  of  the  legislature  ;-^ 
under  a  penalty  or  forfeiture  by  such  persons,  bodies  politic  or  corporate,  of 
treble  the  sum  or  sums  of  money  so  to  be  borrowed  or  taken  upon  such  bill  or 
bills,  note  or  notes ;  one  moiety  thereof  to  be  paid  to  the  informer^  and  the  other 
to  the  use  of  His  Majesty." 
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There  is  to  be  a  forfeiture  of  treble  the  sum  borrowed,  not  treble  the  sam 
specified  on  the  face  of  the  bill.  If  there  were  an  indictment  for  an  infraction 
of  the  6  Anne,  it  mast  be  alleged  that  the  secnrity  of  the  bill  or  note  was  at  a  less 
date  than  six  months  from  the  borrowing  thereof;  that  is^  from  the  borrowing 
of  the  sam  of  money  in  exchange  for  which  it  is  given :  and  to  support  such  an 
^goQ,  indictment,  the  proof  of  a  borrowing  *would  be  indispensable.  So,  if 
-I  there  were  a  qui  tarn  action  brought  upon  the  Irish  statute,  it  would  be 
necessary  to  allege  that  the  bill  or  the  promissory  note  was  given  for  a  certain 
sum,  add  that  a  certain  sum  was  borrowed.  Such  an  action  would  not  be 
supported  by  merely  putting  in  the  bill  of  exchange ;  because  the  bill  of  ex- 
change would  only  shew  what  sum  was  to  be  paid,  and  the  sum  that  was  to  be 
paid  might  be  totally  different  from  the  sum  that  was  borrowed." 

Bat  there  was  no  borrowing  between  Mr.  Muskett  and  the  London  and  West- 
minister Bank.  Sims  v.  Bond  only  decides  that  a  banker  is  not  a  bailee.  The 
same  had  been  decided  in  Devaynes  v.  Noble,  and  in  other  cases.  The  contract 
into  which  he  enters  is  not  that  he  will  return  the  same  specific  gold,  or  the  same 
bank  notes  which  he  receives  from  his  customers,  but  that  he  will  return  to 
them  an  equal  amount.  Therefore,  it  *is  a  contract,  strictly  speaking,  of  lend- 
ing, because  wherever  a  party  is  at  liberty  to  make  use  of  the  cash  that  is  de- 
posited, that  is  a  loan  and  not  a  bailment.  But  among  merchants,  it  is 
never  understood  that  the  banker  borrows  money  from  his  customer  who  keeps 
an  account  with  him.  In  the  common  sense  of  mankind,  according  to  which  it 
must  be  supposed  that  the  legislature  speaks,  making  a  deposit  is  one  thiuff,  bor- 
rowing is  another.  If  I  give  a  sum  of  money  to  my  banker,  and  agree  that  he 
shall  keep  it  for  a  certain  time,  and  pay  me  interest  upon  it,  that  will  be  lend- 
ing my  money ;  but  if  I  merely  deposit  the  money  with  him  for  safe  custody, 
so  that  at  every  moment  it  shall  be  at  my  call  that  is  not  a  borrowing  in  the 
meaning  of  any  commercial  man,  and  it  is  not  a  borrowing  within  the  meaning 
of  the  legislature.  Can  it  be  said  that  the  Bank  of  England,  who  carry  on 
bosiness  as  private  bankers  to  a  very  considerable  extent,  are  borrowers  of  money  ? 
*6341  '^^^^  would  be  ^contrary  to  the  act  of  parliament,  for  the  extent  to  which 
'■   they  are  allowed  to  borrow  money  is  limited. 

The  statute  3  &  4  W.  4,  s.  8,  requires — "That  an  account  of  the  amount  o  f 
ballion  and  securities  in  the  Bank  of  England,  belonging  to  the  said  governor 
aud  company,  and  of  notes  in  circulation  and  of  deposits  in  the  said  Bank,  shall 
be  transmitted  weekly  to  the  Chancellor  of  the  Exchequer  for  the  time  being, 
tod  snch  accounts  shall  be  consolidated  at  the  end  of  every  month ;  and  an 
average  state  of  the  Bank  accounts  of  the  preceding  three  months,  made  from 
saeh  consolidated  accounts  as  aforesaid,  shall  be  published  every  month  in  the 
next  succeeding  London  Gazette."  The  words  are  <<  Deposits  in  the  said 
Bank,"  not  the  money  harrowed  by  the  bank  of  England.  But  according 
to  the  argument  for  the  plaintiffs,  they  ought  not  to  say  so  many  millions  of 
money  deposited  with,  but  so  many  millions  of  monev  borrowed  by  us. 

It  is  impossible,  therefore,  that  the  original  deposit  in  this  case  can  be  con- 
sidered a  borrowing.  Can  it  be  said  that  there  was  a  borrowing  upon  the  ac- 
ceptance ?  It  is  said,  when  a  banker,  who  has  money  of  his  customer's  in  his 
hands,  accepts  a  bill  and  undertakes  to  pay  it,  that  he  borrows  the  money  ?  Is 
a  promise  to  pay  a  borrowing  ?  From  the  time  that  the  acceptance  is  given,  the 
money,  which  before  was  demandable  by  the  customer  at  his  pleasure,  is  subject 
to  the  lien  of  the  drawee  who  has  accepted  the  bill  of  the  customer ;  and  he 
hts  a  right  to  retain  the  money  in  his  hands  as  a  security  for  the  amount  of  the 
bill  that  he  has  promised  to  pay.  Just  as  if,  instead  of  being  in  cash  at  the 
time  that  the  bill  is  presented  for  payment,  he  has  in  his  hands  exchequer  bills, 
or  securities  might  be  demanded  by  the  customer  at  any  time  before  the  banker 
*S351  ^^  accepted  ;  *but  after  the  acceptance,  the  banker  has  a  lien  upon  the 
•I  securities  for  his  own  indemnity.  The  plaintiffs,  therefore,  will  b«  driven 
to  contend  that  borrowing  means  merely  owing }  that  the  prohibition  extends 
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wbereyer  there  is  a  debt  of  an j  description ;  and  that  any  forbearance,  in  re- 
spect of  an  existing  debt,  woald  be  a  sufficient  borrowing.  That  would  prevent 
the  payment  of  any  antecedent  debt  by  a  bill  of  exchange  accepted  by  more 
than  six  persons.  It  would  prevent  a  mining  company,  or  any  joint  stock  com- 
pany, from  paying  a  debt  for  goods  sold  and  delivered  by  an  acceptance  at  less 
than  six  months. 

It  is  true  that  under  the  Statute  of  Usury,  every  forbearance  is  considered 
as  a  fresh  loan  ;  and  every  debt  is  to  be  considered  a  borrowing.  But  that  is 
because  such  transactions  are  within  the  scope  of  that  act  of  parliament,  and  are 
specifically  met  by  the  language  which  the  legislature  has  employed. 

Therefore,  no  analogy  can  be  drawn  from  the  construction  that  has  been  put 
upon  that  statute. 

But  suppose  a  case  where  no  debt  exists :  suppose  an  acceptance  without 
valuably  consideration :  is  such  a  transaction  rendered  illegal  by  the  ninth  sec- 
tion of  the  6th  of  Anne  ?  If  no  consideration  passes  between  payee  and  drawer, 
or  between  drawer  and  acceptor,  will  it  be  said  that  the  drawing  and  accepting 
of  such  a  bill  would  be  an  indictable  offence  within  the  meaning  of  that  statute? 
Would  it  be  contrary  to  the  Irish  act  of  parliament,  which  says  that  there  shall 
be  a  forfeiture  of  treble  the  sum  of  money  that  is  borrowed,  when  there  is  no 
money  borrowed,  and  when  there  is  no  pecuniary  transaction  between  the  par- 
ties? 

Thirdly,  even  if  this  be  a  hiU  within  the  meaning  of  the  6th  of  Anne,  and  if 
it  constitutes  a  borrowing,  still  these  defendants  have  not  borrowed  on  their  bill, 
within  *the  meaning  of  that  enactment.  The  bill  must  be  considered  as  r^c^^oA 
issued  by  the  drawer :  it  is  not  issued  by  the  acceptor.  In  declaring  ^ 
upon  a  bill,  in  the  language  of  lawyers  it  is  said,  that  "  drawer  has  made  his 
certain  bill  of  exchange."  In  what  sense  can  it  be  said  that  this  bill  is  the  bill 
of  the  acceptor  ? 

The  class  of  persons  who  are  aimed  at  by  the  6th  of  Anne,  are  those  who  are 
issuers  of  the  paper  into  the  market.  Now,  in  no  sense,  can  it  be  said,  that  an 
acceptor  or  endorser  issues  paper  into  the  market.  But  suppose  the  case  of  a 
parol  acceptance,  which  may  still  be  of  foreign  bills  of  exchange,  and  which 
might  be  of  all  inland  bills,  until  Serjeant  Onslow's  Act.  Can  it  be  said  that 
the  drawee  having  by  parol  promised  to  pay  the  bill,  and  thereby  become  the 
acceptor,  has  borrowed,  taken  up,  and  owes  money  upon  his  bill,  which  bill, 
perhaps,  he  never  saw,  and  which  bill  it  is  not  likely  he  should  see,  till  the  day 
that  it  becomes  due  ?  It  is  impossible  to  make  a  distinction  for  this  purpose 
between  a  parol  acceptance  and  a  written  acceptance ;  for  the  contract  of  the 
drawee,  when  he  has,  by  parol,  agreed  to  accept,  is  precisely  the  same  as  if  he 
had  actually  accepted. 

Suppose  an  acceptance  for  honour,  or  a  conditional  acceptance.  Can  it  be 
said  that  a  partnership  consisting  of  more  than  six  persons,  if  they  accept  a  bill 
for  honour,  are  to  be  considered  as  borrowing,  owing,  or  taking  up,  within  the 
meaning  of  this  act  of  parliament  ? 

Again,  the  7th  of  George  lY.  allows  partnerships  more  than  sixty-five  miles 
from  London,  to  be  established  as  banks  of  issue,  under  certain  conditions. 
Among  other  conditions,  it  is  provided  that  they  shall  make  a  return  according 
to  schedule  A.  Section  4,  which  refers  to  that  schedule,  enacts  that,  before  any 
such  corporation,  exceeding  the  number  of  six  persons,  shall  begin  to  issue  any 
bills  or  notes,  or  borrow,  or  *owe,  or  take  up  any  money  on  their  bills  or  r^goy 
notes,  an  account  or  return  shall  be  made  out  according  to  the  form  in  ^ 
the  schedule  marked  A.  But  the  schedule  docs  not  apply  to  a  partnership 
that  merely  accepts  bills  in  satisfaction  of  an  antecedent  debt.  In  this  schedule, 
there  are  to  be  returned  the  name  and  places  of  the  bank  or  banks  established 
by  such  corporation  or  co-partnership,  and  the  names  of  the  several  towns,  and 
places,  where  the  bUk  or  notes  of  the  said  banking  corporation  or  co-partnership 
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are  to  he  tsiuedf  by  the  said  oorporati4»i  or  co-partnership,  or  their  agent  or 
agents,  as  the  same  respectively  appear  in  the  book»  of  the  said  corporation. 

Can  it  be  said  that  snch  a  bank  would  be  liable  to  penalties,  (hj  the  nine- 
teenth section  of  the  act  there  are  high  penalties  imposed,)  if,  without  sending 
in  such  an  account^  they  were  merely  to  accept  a  bill  for  an  antecedent  debt, 
either  to  a  person  who  kept  an  account  with  them,  or  to  a  tradesman  who  had 
famished  them  with  goods  for  the  purpose  of  carrying  on  their  business  ?  The 
requiring  a  retnm  of  the  towns  and  places  where  the  bills  and  notes  of  the  said 
company  or  partnership  are  to  he  iuuedj  clearly  contemplates  the  issuing  of  pro- 
missory notes  and  bills  of  exchange  by  a  drawer,  and  cannot  apply  to  a  case 
where  a  partnership,  consisting  of  more  than  six  persons,  merely  accepts  a  bill 
of  exchange  to  discharge  an  antecedent  debt. 

Then,  there  is  the  difficulty  as  to  the  date  from  which  the  six  months  shall 
begin  to  run.  If  the  operation  of  the  statute  be  coofined  to  the  maker  of  a 
promissory  note,  or  to  the  drawer  of  a  bill  of  exchange,  the  date  of  the  bill  is  to 
them  the  time  when  it  is  deemed  to  be  issued.  But  in  the  case  of  an  acceptance, 
from  what  time  are  the  six  months  to  run  ?  A  bill  drawn  at  six  months  would 
be  legal  upon  the  face  of  it ;  and  if  it  were  presented  to  the  drawee  the  day  the 
*6H81  ^  ^  drawn,  *the  acceptance  would  be  legal.  But  suppose  it  drawn  at 
^  six  months,  presented  to  the  drawee  three  days  after,  and  then  accepted, 
— ^what  is  the  consequence  ?  The  bill  in  its  concoction  was  at  six  months,  but 
the  bill  had  not  six  months  to  run  from  the  time  of  the  acceptance.  If  that  be 
unlawful,  a  bill  at  tweWe  months  may  be  rendered  unlawful,  if  it  be  accepted 
by  the  drawer  within  six  months :  that  would  lead  to  great  inconvenience,  for  by 
our  English  practice  the  date  of  the  acceptance  never  appears  upon  the  bill,  and 
the  holder  of  the  bill  knows  not  when  it  was  accepted.  In  every  case,  that 
would  raise  the  question  of  knowledge  or  no  knowledge,  and  subject  the  party 
holding  the  bill  to  have  his  security  defeated,  by  evidence  on  the  part  of  the 
acceptor  of  the  bill,  that  the  holder  knew  that  it  had  been  accepted  within  six 
months.  That  would  be  a  great  clog  upon  the  circulation.  But  if  an  accept- 
ance three  days  before  the  bill  became  due,  would  be  legal,  the  statute  would 
be  evaded :  it  would  be  easy  to  have  the  bill  ante-dated,  or  the  bill  at  a  long 
date,  and  the  acceptance  a  short  time  before  the  bill  became  due. 

In  construing  a  penal  statute,  those  who  would  enforce  it  should  state  the 
exact  deaeription  of  instruments  which  they  say  come  within  this  scope  of  the 
enactment ;  and  if  the  pUiintifls  cannot  point  out  what  acceptances  are  legal  and 
what  are  illegal,  the  acceptor  of  a  bill  of  exchange  cannot  within  this  enactment 
be  considered  as  taking  up  or  borrowing  money  upon  that  bill.  It  is  not  hU 
bill,  within  the  meaning  of  that  act.  The  usage  of  the  East  India  Company 
supports  this  view  of  the  subject.  By  9  &  10  W.  3,  c.  44,  s.  75,  it  is  enacted, 
'^  that  it  shall  not  be  lawful  for  the  said  corporation,"  that  is,  the  East  India 
Company,  "  to  borrow,  owe,  or  give  security  for  any  other  or  greater  sum  or 
sums  of  money  than  such  as  shall  be  really  and  bonft  fide  expended  and  laid  out 
,cgoQi  ^^  ^^^  ^^^  ^^^  buying  of  goods ;" — ^*all  which  sum  or  sums  of  money 
-^  so  to  be  borrowed  for  the  purpose  aforesaid,  shall  be  borrowed  only  on 
their  common  seal,  and  shall  not  be  made  payable,  or  bonft  fide  agreed  to  be  paid, 
at  any  time  less  than  six  months  from  the  time  of  the  borrowing  thereof." 
There  is  a  similar  enactment  in  7  0. 1. 

Now,  notwithstanding  the  general  prohibition  in  the  statute  of  Anne,  and, 
notwithstanding  those  particular  prohibitions,  it  is  well  known  that  the  East 
India  Company  draw  and  accept  bills  at  a  shorter  date  than  six  months.  That 
appears  from  the  case  of  Murray  v.  The  East  India  Company,  5  B.  &  Aid.  204. 
There,  the  bills  which  were  accepted  by  the  East  India  Company,  and  upon 
which  the  action  was  brought,  were  at  ninety  days.  But  it  never  was  thought 
of  in  that  case,  although  it  was  a  case  of  great  hardship  against  the  East  Ipdia 
Company,  because  they  were  made  to  pay  the  debt  twice  over^  that  the  accept- 
ances were  illegal  under  the  6th  of  Anne. 
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The  deoifiions  upon  this  sabjecfc  are  oonindiotory ;— hib  maoh  in  the  defend* 
ants'  favour  as  against  them ; — and  have  not  proceeded  upon  a  very  elaborate 
view  of  the  different  acts  of  parliament  upon  which  the  legality  of  the  transao- 
tion  depends.  Broughton  v.  The  Manchester  Water  Works  and  Slark  v.  The 
Hi^hgate  Archway  Company  have  been  overruled,  and  neither  of  them  can  be 
mamtained  to  the  extent  to  which  it  was  carried. 

In  Ex  parte  Randleson,  there  were  promissory  notes  payable  on  demand, 
exactly  according  to  the  form  of  the  Bank  of  England }  they  were  fabricated 
at  Leith  in  Scotland,  and  then  a  partnership  of  more  than  six  persons  at  Car- 
lisle issued  them :  such  notes  were  clearly  notes  within  the  meaning  of  the  6th 
of  Anne,  and  those  who  *issued  them  did  borrow  and  take  up  and  owe  rn^oAQ 
upon  their  notes  payable  upon  demand.  ^ 

Wigan  V.  Fowler,  as  far  as  it  goes,  is  an  authority  in  the  defendants'  favour } 
for  it  was  not  held  that  the  security  was  invalid. 

Broughton  v.  The  Manchester  Water  Works  Company  was  an  action  of 
assumpsit  on  a  bill  of  exchange  against  a  corporation,  which  corporation  was 
not  for  commercial  purposes,  and  had  neither  expressly  nor  impliedly  a  power 
to  become  party  to  a  promissory  note  or  bill  of  exchange,  and  therefore  such 
promissory  note  or  bill  of  exchange  was  void.    That  was  the  sround  which  was 
mainly  relied  upon  by  the  defendants.     The  Court,  however,  did  take  the  other 
point,  and  did  rely  upon  it,  but  the  mistake  into  which  I^rd  Tenterden  fell, 
shews,  that  at  that  time  he  was  only  imperfectly  aware  of  the  provisions  of  the 
Bank  acts :  he  says,  <'  It  is  not  necessary  for  me  to  enter  into  the  general  ques- 
tion, whether  an  action  of  assumpsit  will,  in  any  case,  lie  against  a  body  corpo- 
rate ;  for  I  am  of  opinion  that  this  oase  falls  within  the  provisions  of  the  seve- 
ral acts  of  parliament,  made  for  the  protection  of  the  Bank  of  England.     The 
statute,  by  which  the  bank  was  established  as  a  company,  contains  a  provision — *' 
etc.     Now  that  statute  does  not  contain  any  such  provision,  nor  does  the  statute 
of  the  8  &  9  W.  3 ;  and  there  is  no  such  provision  introduced  till  the  6th  of 
Anne.     And  it  was  material  that  he  should  have  been  apprised  of  that  fact, 
because  he  seems  to  have  thought  that  the  Bank  of  England,  in  its  original 
formation,  was  fenced  round  with  these  securities ;  and  that  ^he  object  of  the 
legislature  was,  at  its  commencement,  to  five  it  a  complete  monopoly;  whereas, 
neither  in  the  first  nor  the  second  act  is  there  any  such  clause;  and  m  the  third 
act  it  is  only  introduced  for  the  purpose  of  meeting  a  particular  grievance.    He 
goes  on  to  say,  "  that  clause  has  been  '^'incorporated  into  all  the  subse-  r*^^^ 
quent  acts  relating  to  the  Bank  of  England.     It  seems  to  me  that  by  ^ 
the  fair  interpretation  of  that  statute,  the  words  'owe  on  a  bill  of  exchange,' " 
etc.     Now,  there  are  no  such  words  in  the  statute  as '  owe  on  a  bill  of  exchange ;' 
the  words  are  'owe  on  their  bill  or  note.'     Bayley,  J.  says,  '^The  object  of  the 
legislature  was  not  to  prevent  other  corporatious  from  borrowing  money  on  pro- 
missory notes  or  bills  of  exchange,  but  only  to  prevent  them  taking  up  money 
on  bills  or  notes  of  such  a  description  as  might  come  in  competition  with  those 
of  the  Bank  of  England.     That  corporation  issues  notes  payable  on  demand, 
and  discounts  bills  at  short  dates.     The  accepting  of  bills,  or  the  issuing  of 
promissory  notes  payable  at  such  short  dates  by  other  corporations,  would  in- 
fringe upon  the  exclusive  privileges  given  to  the  Bank  of  England  by  the  legis- 
lature."    Now,  the  Bank  of  England  has  no  exclusive  privilege  with  regard  to 
discounting  bills.     But  it  would  have  been  fruitless  to  have  brought  a  writ  of 
error,  because  the  first  ground  of  objection  never  could  be  surmounted. 

In  Slark  v.  The  Highgate  Archway  Company,  nothing  was  determined,  and 
the  present  question  does  not  appear  to  have  been  discussed. 

In  Perring  v.  Dunston,  it  was  objected  that  the  note  was  void,  being  upon 
the  face  of  it  an  infringement  of  a  privilege  given  to  the  Bank  of  England. 
But  Best,  C.  J.  says,  "  I  agree  with  the  opiuion  given  by  my  Lord  EUenbo- 
rough  in  Wigan  v.  Fowler,  and  I  think,  that  taking  all  the  Bank  Acts  together, 
the  object  of  the  legislature  was  to  give  protection  against  rival  bankers  only. 
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It  does  not  appear  that  this  note  has  any  relation  to  persons  in  partnership  for 
the  purposes  of  banking.  The  case  of  Broughton  v.  The  Manchester  Water 
*6421  ^^''^^  &^^  ^P^^  ^^®  ^^^  ^^  ^^®  defendants  being  a  corporation.  '^'I 
^  think  the  note  valid."  And  the  plaintiff  recovered  a  verdict,  which  was 
not  disturbed. 

Perring  v.  Dnnston  came  afterwards  before  the  Court  of  Common  Pleas;  and 
what  had  been  laid  down  at  Nisi  Prius  was  confirmed  hj  the  authority  of  this 
Court.  This,  therefore,  is  an  express  overruling  of  Broughton  v.  The  Man- 
chester Water  Works  Company. 

In  Harvey  v.  Kay,  9  B.  &  C.  356, — ^upon  counsel  arguing,  that,  "  besides 
the  bill  being  accepted  by  more  than  six  persons,  it  is,  at  all  events,  void  by 
the  several  acts  made  for  the  protection  of  the  Bank  of  England,"  and  referring 
to  Broughton  v.  The  Manchester  Water  Works  Company, — Bayley,  J.  says, 
''In  Magor  v,  Hammond,  all  the  judges  were  of  opinion,  that  those  acts  did 
not  prevent  more  than  six  persons  from  paying  their  debts  by  their  acceptance, 
but  merely  prevented  more  than  six  persons  carrying  on  a  banking  concern." 

That  case  was  fully  argued,  but  there  was  no  decision,  and  it  nas  not  been 
reported. 

The  special  verdict,  however,  sets  out  bills  of  exchange,  which  were  payable 
at  two  months  after  date,  and  drawn  by  the  Cornwall  and  Devonshire  Mining 
Company.  And  the  jury  found,  that  more  than  six  persons  acted  as  share- 
holders and  directors  of  the  said  projected  company  at  the  time  the  said  bills 
of  exchange  were  drawn  and  accepted,  and  that  the  plaintiffs  had  notice  thereof 
when  the/  became  the  holders. 

This  was  decided  in  the  year  1829.  And  the  legislature  must  be  presumed 
to  have  passed  the  8  &  4  W.  4,  with  notice  of  that  judicial  declaration. 

Dickinson  v.  Valpy,  10  B.  k  C.  128,  was  a  question  of  partnership;  but  this 
question  was  agirated,  and  the  Court  gave  an  opinion  upon  it.  According  to 
the  short-hand  writer's  notes  of  what  took  place,  confirmed  by  the  recollection 
*6431  *^^  ^^^  counsel  in  the  cause,  the  chief  question  was,  whether  Mr.  Valpy 
^  was  to  be  considered  a  partner,  and  liable  to  be  sued  as  such.  The  action 
was  by  the  plaintiff  as  indorsee  of  the  following  instrument: — ''Two  months 
after  date,  pay  to  the  order  of  Mr.  Thomas  Teague  800/.  value  received  as 
advised.  For  the  Cornwall  and  Devonshire  Mining  Company,  Bowland  Wilks." 
There  was  a  verdict  for  the  plaintiff.  Sir  James  Scarlett,  who  moved  for  a  new 
trial,  objected,  among  other  things,  that  there  was  a  greater  number  of  persons 
belonging  to  this  company  than  six — they  would  therefore  come  under  the 
Bank  Act. 

Upon  shewing  cause,  C.  F.  Williams,  for  the  plaintiff,  said,  "  I  arrive  at  the 
fourth  objection  of  Sir  James  Scarlett,  which  is  that  we  could  not  recover  on 
this  bill,  it  being  a  violation  of  the  Bank  Act.  I  understood  that  in  Harvey  v. 
Kay,  in  this  very  concern.  Lord  Tenterden  had  suggested  that  all  the  Judges 
were  of  opinion,  that  this  did  not  come  within  the  Bank  Act."  Lord  Tenter- 
den.— "  A  bill  of  exchange  in  payment  of  a  debt,  cannot  be  said  to  be  so." 
C.  F.  Williams. — "  If  I  am  right  in  supposing  that  Lord  Tenterden  has  delivered 
the  opinion  of  the  Court,  I  shall  not  touch  on  that."  Bayley,  J. — '<  Otherwise 
any  mercantile  partnership,  consisting  of  more  than  a  limited  number  of  persons, 
cannot  issue  a  bill  of  exchange."  C.  P.  Williams. — "  That  being  the  case," — 
Then  Lord  Tenterden  interrupted  him  by  saying, — "  That  will  not  be  further 
pressed." — Bayley,  J. — That  is  assumed  in  the  last  Bank  Act,  7  G.  4,  c.  42." 
Sir  J.  Scarlett. — *'  I  feel  that  so  strongly,  that  I  should  be  very  loath  to  press 
CD  that.  I  do  not  understand  any  of  the  decisions  to  counteract  what  Lord  Ten- 
tenden  now  states."  Parke,  J. — "  The  prohibition  applies  only  to  banking  com- 
panies." 

*6441       ^^^^  ^^  ^1  ^^6  authorities  that  bear  upon  the  ^question  ;  the  deci- 
^   sions  are  not  satisfactory,  either  on  the  one  side  or  the  other ;  the  point 
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has  never  been  solemnlj  raised,  and  solemnlj  decided;  bat  the  weight  of  these 
aathorities  is  in  the  defendants'  favoor. 

Maule  in  reply. 

The  principle  upon  which  alone  this  case  can  be  decided  in  favour  of  the  Lon- 
don and  Westminster  bank,  is  a  principle  which  will  be  destructive  of  the  public 
credit,  and  of  the  exclusive  privileges  of  the  Bank  of  England ,  a  privilege  gran- 
ted, as  appears  by  the  recital  of  the  act  of  parliament,  for  the  maintenance  of 
public  credit,  and,  according  to  Anderson,  extremely  beneficial  to  commerce, 
and  to  the  public  credit  of  the  nation.  If  the  transaction  in  queetion  be  pro- 
nounced lawful,  it  would  let  in  an  inundationof  paper  money,  without  any  limit. 
That  would  be  the  very  mischief  intended  to  be  prevented,  if  it  were  intended  to 
give  any  privilege,  or  any  right  of  exclusion  to  the  Bank  of  England. 

The  Bank  Acts  have  been  acted  upon  ever  since  the  6th  of  Anne,  in  the 
sense  for  which  the  plaintiff  contend. 

The  distinction  between  banks  of  issue  and  the  banks  of  deposit  is  not  a  dis- 
tinction taken  in  the  words  of  the  act.  Those  are  not  terms  which  it  would  be 
convenient  for  the  legislature  to  use.  The  statute  points  out  something  distinct 
and  tangible  which  it  prohibits  parties  from  doing;  in  order  to  protect  the  Bank 
of  England,  it  gives  the  Bank  a  monopoly,  even  as  a  bank  of  deposit,  so  far  as 
the  prohibition  to  other  parties  to  make  negotiable  securities  at  the  d^te  of  less 
than  six  months  may  have  that  efifect. 

It  is  said  that  what  the  London  and  Westminster  bank  is  now  doing,  is  not  a 
thing  which  the  Bank  of  England  is  in  the  habit  of  doin^ ;  and,  therefore,  it  is 
no  interference  with  the  privileges  of  the  Bank  of  Enmnd.  *But  it  r^tgig 
does  not  at  all  follow,  that  the  privileges  of  the  Bank  o?  England  may  ^ 
not  be  infringed  by  things  that  are  not  done  precisely  according  to  the  forms 
which  the  Bank  of  England  has  prescribed  to  itself.  The  substance  of  the  pro- 
hibition is,  that  the  credit  of  more  than  six  persons  shall  not  be  pledged  upon 
an  instrument,  either  legally  or  practically  negotiable  at  a  less  date  than  six 
months. 

With  respect  to  the  authorities,  the  verdict  in  Perring  v,  Dunston  was  not 
disturbed,  because  it  was  taken  for  the  plaintiff  by  consent  for  the  defendant's 
share  of  the  debt,  which  was  only  one  seventh.  And  as  a  Nisi  Prius  case  it 
cannot  affect  the  authority  of  Broughton  v.  The  Manchester  Waterworks  Com- 
pany, decided  on  demurrer.  The  mistake  imputed  to  Lord  Tenterden  in  the  re- 
port of  that  case,  b  probably  an  error  of  the  reporters. 

In  Magor  y.  Hammond  there  was  no  decision,  but  a  mere  intimation  of  opin- 
ion ;  and  in  Dickinson  v.  Valpy  Sir  James  Scarlett  would  not  press  a  point  upon 
which  a  question  might  be  raised,  when  he  had  a  clear  case  upon  other  grounds. 
Having  an  answer  which  went  to  the  merits  of  the  transaction,  namely,  that  the 
defendant  was  sought  to  be  bound  by  the  acts  of  a  person  whom  he  had  never 
authorized,  he  did  not  rely  upon  the  Bank  Acts  in  a  point  where  some  decisions 
had  been  against  him. 

In  Slark  c.  The  Highgate  Archway  Company,  the  Court,  in  holding  the  re- 
jected evidence  material,  affirmed  the  legal  proposition  that  the  promissory  note, 
if  made  for  the  accommodation  of  the  payee,  would  be  a  violation  of  the  privileges 
of  the  Bank  of  England.  And  where  the  court,  after  an  argument,  decides  upon 
granting  a  new  trial  upon  the  ground  of  the  rejection  of  evidence,  that  is  a 
solemn  adjudication  of  every  legal  point  necessary  to  establish  the  validity  of 
the  evidence.  *As  to  the  practice  of  East  and  West  India  houses,  they  r^QAa 
never  consist  of  more  than  six  partners.  If  an  East  or  West  India  house  ^ 
consisted  of  more  than  six  partners,  it  could  not  accept  bills  of  exchange  drawn 
at  less  than  six  months. 

Then  if  the  word  bills  in  the  statute  of  Anne  is  confined  to  bills  under  seal, 
of  what  use  would  be  the  privilege  of  issuing  notes  under  seal,  pavable  on  de- 
mand, if  all  persons  were  allowed  to  issue  notes  payable  on  demand  not  under 
seal? 
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And  no  decisive  anthoiitj  has  been  oited  to  shew  that  single  bills  at  the  time 
of  the  statute  of  Anne  meant,  ezclosivelj,  promissory  note?  oiider  seal.:  Jaoob's 
apprehension  is,  that  a  bill  comprehended  all  sorts  of  engagements  for  money, 
and  that  a  bill  and  note  were  thines  equivalent.  Comyns,  in  his  Digest,  tit. 
Merchant,  F.  1,  says,  <<  Payment  by  a  merchant  shall  be  made  in  money  or  by 
bill :''  what  does  that  import  ?  That  a  bill  is  any  written  engagement  used  for 
making  mercantile  payments.  Then,  in  F.  2,  '<  Payment  by  bill  is  by  bill  of 
debt,  bill  of  credit,  or  bill  of  exchange.'' — "  A  bill  of  debt,  or  bill  obligatory, 
is,  when  a  merchant  by  his  writing  acknowledges  himself  in  debt,  in  such  and 
such  a  sum  to  be  paid  at  such  a  day,  and  subscribes  it  at  a  day  and  place  cer- 
tain ;  but  the  time  and  place  certain,  like  an  attestation,  is  not  the  essence  of  the 
matter."  — "  Sometimes  a  seal  is  put  to  it." — "  But  such  bills  binds  by  the  custom 
of  merchants,  without  seal,  witness,  or  delivery."  This  is  cited  from  Malyne,  a 
high  authority  upon  mercantile  matters. 

These  authorities  dispose  of  the  argument,  that  the  term  ^tVZs  includes  nothing 
bat  bills  under  seal  in  common  parlance ;  and  there  is  no  ground  for  saying,  that 
the  Bank  of  England  instruments  were  bills  under  seal  only.  It  is  evident  from 
Anderson,  as  far  as  that  authority  is  to  be  relied  upon,  that  bilk  undersea!  soon 
"^6471  ^^^  *^^  desuetude.  By  sections  21,  and  23,  of  8  &  9  W.  3,  c.  20,  it 
-'  is  provided,  that  four>fifths  of  the  additional  capital  to  be  advanced  by 
the  persons  to  be  incorported,  shall  be  paid  in  tallies,  and  the  other  fifth  in  bank 
bills  or  bank  notes,  which  have  so  much  money  bonft  fide  resting  due  thereupon : 
not  speaking  of  the  bills  as  bills  under  seal.  From  the  case  of  Rex  v.  Bigg,  8 
P.  Wms.  419,  it  is  clear  that  bank  bills  were  not  under  seal. 

No  authority  has  been  adduced  for  the  assertion  that  the  issuing  of  the  bills 
and  the  advance  of  the  money  was  always  simultaneous,  or  that  the  bank  deals 
with  its  notes  as  the  government  does  with  exchequer  bills — that  is,  that  the 
party  brings  the  money  and  gets  the  note. 

Nor  is  that  the  only  way  in  which  the  government  issues  exchequer  bills : 
the  government  has  an  account  with  the  bank;  it  is  generally  in  debt  to  the 
bank :  the  government  hands  the  exchequer  bills  over  to  the  bank ;  the  bank 
pats  them  to  the  credit  of  the  government,  and  sells  them  at  its  own  conveni- 
ence. They  are  issued  to  the  bank  in  payment  of  former  advances;  and  they 
are  issued  by  the  bank,  by  a  broker  going  into  the  market,  and  buying  them  of 
the  bank  or  of  some  other  person,  at  a  certain  discount  or  premium. 

Then,  the  act  to  establish  the  Bank  of  Ireland,  the  21  &  22  a.  8,  s.  14,  is 
framed  precisely  in  the  words  conferring  the  privilege  on  the  English  bank. 
For  what  purpose?  Clearly  to  bestow  upon  the  Bank  of  Ireland  the  protection 
which  at  this  day  shall  be  effectual  against  the  competition  of  joint  stock  banks. 
Not  a  protection  against  bills  under  seal,  which  have  been  obsolete  for  a 
oentory. 

The  argument,  that  in  order  to  bring  the  party  within  the  prohibition,  there 
*ft481  ™^^^  ^  ^  lending  of  the  sum  of  money  at  the  time  of  the  making  of  the 
^  note,  or  before,  *would  effect  a  virtual  repeal  of  the  statute  of  Anne  and 
the  subsequept  statutes. 

The  words  borrow,  owe,  or  take  up,  constitute,  and  alone  constitute,  the  pri- 
vilege of  the  bank  of  England ;  and  having  such  an  object,  they  must  be  con- 
atrued  so  as  to  carry  it  into  effect. 

In  order  to  shew  that  the  borrowing  was  the  thing  prohibited,  the  preamble 
of  the  statute  of  Anne  is  relied  on,  which  recites  the  borrowing  as  that  which 
produced  the  mischief;  but  it  is  an  unsound  principle  of  construction  so  to  nar, 
row  the  remedy.  The  prohibition  in  the  enacting  part  is  of  borrowing,  owing- 
or  taking  up :  these  words  do  not  refer  merely  to  the  borrowing  mentioned  in 
the  first  part  of  the  preamble,  but  to  the  dealing  as  a  bank;  and  that  is  what  is 
intended  to  be  restrained.  With  respect  to  notes  payable  upon  demand)  it  is 
admitted,  on  the  part  of  the  defendants,  there  need  not  be  a  borrowing;  it  is 
Bofficient  if  there  be  an  owing.    According  to  that  argument;  there  are  two 
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classes  of  instruments  in  this  prohibition,  with  two  rales  of  prohibition  appli- 
cable to  them ;  the  effect  of  which  would  be  to  make  the  word  owe  apply  to 
notes  payable  on  demand  only.  But  the  words  can  be  read  in  no  other  gram- 
matical way  than  this — they  shall  not  borrow,  owe,  or  take  up  on  their  bills  or 
notes  payable  at  demand,  or  at  less  than  six  months; — ^taking  the  whole  of  the 
verbs  to  apply  to  the  whole  of  the  substantives.  The  word  awe  is  not  an  im- 
material word; — it  is  to  have  some  meaning;  and  what  is  to  be  gathered  from 
the  intention  of  the  legislature  shews  that  the  object  is  to  prevent  naper  money 
being  put  into  circulation.  The  only  difficulty  is  as  to  the  word  borrowing. 
But*  whenever  money  is  owed  upon  the  security  of  a  bill  or  note,  there  has  been 
also  within  the  meaning  of  this  act  a  borrowing. 

Sims  V.  Bond  shews  that  where  in  common  parlance  *the  money  of  a  tihraq 
customer  is  in  the  hands  of  a  bank,  or  is  deposited  as  it  is  termed,  the  ^ 
customer  has  really  lent  the  bank  so  much  money. 

The  common  banker's  passbook  has  debtor  on  one  side,  and  creditor  on  the 
other. 

As  to  the  3  &  4  W.  4,  c.  98^  s.  8,  which  requires  a  return  of  the  notes  in 
circulation,  the  deposits,  and  the  bullion, — the  only  object  of  that  act  is,  that 
the  bank  shall  give  an  account  of  what  they  are  liable  for,  and  what  assets  they 
have  to  discharge  those  liabilities.  Bankers  always  speak  of  deposits,  notes, 
and  bills;  they  do  not  like  to  isay,  they  have  borrowed. 

It  is  said  if  the  Bank  of  England  be  deemed  to  borrow  money  from  persons 
who  keep  accounts  with  them,  they  are  violating  the  statute  which  prohibits  them 
from  raising  more  than  a  certain  amount.  But,  the  debt  upon  notes  is  not  the 
matter  to  which  the  restrictive  enactments  apply. 

Several  suppositions  have  been  put :  as  of  an  acceptance  without  value.  As 
soon  as  the  instrument  came  into  the  hands  of  a  person  entitled  to  claim  pay- 
ment, there  would  be  an  owing  upon  it;  there  would  have  been  value  received 
upon  it.  The  7  G.  4,  c.  46,  was  passed  to  relax  the  prohibition  in  39  &  40  G. 
3,  to  borrow,  owe,  or  take  up;  in  relaxing  that  prohibition  it  says,  you  must 
give  in  a  schedule  of  all  the  notes  you  issue.  As  soon  as  a  note  is  issued,  there- 
fore, there  is,  according  to  the  understanding  of  the  legislature,  in  7  G.  4,  a 
borrowing  and  owing  within  the  sense  of  the  39  &  40  G.  3. 

As  to  the  argument  that  the  bill  is  not  the  bill  of  the  acceptor, — the  acceptor 
is  the  person  who  has  the  funds  which  are  intended  to  pay  the  bill;  he  either 
has  them,  or  he  has  some  motive  sufficient  to  induce  him  to  put  himself  into  a 
situation  to  acknowledge  he  has  them.  Nobody  else  is  answerable,  absolutely, 
to  pay  the  bill. 

♦With  respect  to  the  case  of  a  parol  acceptance,  if  there  were  a  parol  r^g^Q 
acceptance  by  more  than  seven,  and  if  against  the  party  suing,  it  was  l 
shewn  there  were  more  than  seven,  it  would  fall  within  the  mischief  sought  to 
be  remedied  by  the  act,  so  as  to  avoid  the  instrument. 

In  the  case  put,  of  an  acceptance  for  honour,  the  acceptor  ought  to  be  more 
especially  deemed  the  person  whose  bill  it  is. 

Then,  as  to  the  time  of  the  borrowing: — Suppose  a  bill,  "Pay  to  my  order, 
seven  months  after  date,"  is  directed  to  the  London  and  Westminster  bank,  and 
six  months  and  three  weeks  after  the  time  of  the  issuing  it  is  presented  for  ac- 
ceptance, and  accepted;  this  borrowing  runs  from  the  time  of  the  acceptance; 
and  as  to  any  hardship  that  would  follow  from  the  date  of  the  acceptance  never 
appearing,  the  bill  would  not,  as  alleged,  be  void  in  the  hands  of  a  bonft  fido 
holder. 

The  acceptances  by  the  East  India  Company  have  no  bearing  on  this  case. 
The  East  India  Company  was  created  by  the  9  &  10  W.  3,  c.  44,  for  the  pur- 
pose of  trade,  by  the  authority  of  parliament,  and  probably  would  have,  as  inci- 
dental to  that,  the  power  of  accepting  or  drawing  bills.  The  act,  which  is  prior 
to  the  6th  of  Anne,  confers  upon  the  East  India  Company  certain  rights  not 
meant  to  be  taken  away  by  the  6th  of  Anne.    The  company  certainly  accept 
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bills  at  less  than  six  months'  date,  bat  the  company  is  not  likely  to  interfere 
irith  the  Bank  of  England.  Cur,  adv.  mUt. 

TiNDALy  C.  J.     The  case  which  has  been  sent  to  ns  by  the  Master  of  the 

BollS|  involves^  in  its  determination,  results  of  such  general  importance,  that 

^of^ii   we  have  thought  it  right,  not  merely  to  certify  our  opinions  to  his  honour 

-I  in  the  ordinary  way,  but  to  state  publicly  the  grounds  and  reasons  on 

which  such  opinion  has  been  formed. 

The  question  is,  whether  a  co-partnership,  consisting  of  more  than  six  per- 
sons, and  carrying  on  the  trade  or  business  of  bankers  within  the  distance  of 
sixty-five  miles  from  Londan,  can,  by  law,  in  the  coarse  of  such  trade  or  busi- 
ness as  bankers,  accept  a  bill  of  exchange,  payable  at  less  than  six  months  from 
the  time  of  the  giving  of  such  acceptance.  And  we  are  of  opinion,  regard 
being  had  to  the  various  statutes  which  relate  to  the  Bank  of  England,  that 
8uch  an  acceptance  is  not  a  lawful  acceptance. 

In  thus  stating  the  question,  we  purposely  insert,  as  one  of  its  terms,  that 
the  acceptance  is  given  in  the  course  of  the  defendants'  trade  or  business  of 
bankers;  first,  because  such  appears  to  us  to  be  the  necessary  character  of  the 
transaction  described  in  the  case ;  and,  secondly,  because  we  are  unwilling  to 
embarass  the  general  question  with  the  consideration  of  one  of  much  less  im- 
portance, viz.  whether  an  acceptance  given  by  more  than  six  persons  in  part- 
nership, but  not  as  bankers,  or  by  more  than  six  persons  in  partnership  as 
bankers,  but  given  in  payment  of  their  private  debt,  as  for  goods  sold,  or  sala- 
ries of  clerks,  or  rent,  or  the  like,  would  or  would  not  fall  within  the  restriction 
to  which  we  shall  afterwards  more  particularly  advert,  and  which  we  consider, 
under  the  several  statutes,  to  be  still  in  force. 

The  question  above  stated  depends,  for  its  answer,  upon  the  construction  to 
be  pnt  upon  the  statute  3  &  4  W.  4,  c.  98,  the  statute  which  is  at  present  in 
force  and  operation;  and  the  particular  clause  of  the  statute  which  bears  upon 
it  is  section  the  third,  by  which  it  is  enacted,  *^  that  any  body  politic  or  corpo- 
rate, or  society,  or  company,  or  partnership,  although  consisting  of  more  than 
^^a-t  six  persons,  may  carry  on  the  trade  or  business  ^of  banking  in  London, 
-I  or  within  sixty-five  miles  thereof:  provided  that  such  body  politic  or 
corporate,  or  society,  or  company,  or  partnership,  do  not  borrow,  owe,  or  take 
up  in  England  any  sum  or  sums  of  money  on  their  bills  or  notes,  payable  on 
demand,  or  at  any  less  time  than  six  months  from  the  borrowing  thereof." 
These  prohibiting  words  are  found  originally  in  the  ninth  section  of  the  statute 
6  Ann.  c.  22,  by  which  statute  any  direct  restriction  was  for  the  first  time  im- 
posed upon  the  rights  of  the  public  in  favour  of  the  bank  of  England.  And, 
in  order  to  determine  the  proper  construction  which  is  to  be  put  on  the  words 
employed  by  the  legislature  in  the  statute  of  his  present  Majesty,  it  will  be 
advisable  to  ascertain,  in  the  first  place,  the  intention  of  the  legislature  when 
the  same  restriction  was  originally  imposed ;  and  afterwards  to  consider  whether 
any  of  the  subsequent  statutes,  passed  from  time  to  time  for  the  renewal  or 
confirmation  of  the  privileges  of  the  Bank  of  England,  either  throw  any  light 
npon  the  original  intention  of  the  legislature  as  to  the  extent  of  the  restriction, 
or  have  by  their  own  operation  enlarged  such  extent. 

The  Bank  of  England  was  first  established  by  the  6  &  6  W.  &  M.  o.  20, 
which  by  sect.  19,  gave  power  to  their  majesties,  by  letters  patent,  to  incorpo- 
rate the  subscribers  and  contributors  to  the  sum  of  money  therein  mentioned, 
by  the  name  of  the  (Governor  and  Company  of  the  Bank  of  England.  By  two 
Bobsequent  sections,  the  26th  and  27th,  the  corporation  is  prohibited  from  buy- 
ing or  selling  any  goods,  wares,  or  merchandizes,  but  not  from  dealing  in  bills 
of  exchange,  or  in  buying  or  selling  ballion,  gold  or  silver,  or  goods  deposited 
with  them.  This  statute,  however,  does  not  confer  any  exclusive  privilege 
whatever  on  the  bank  beyond  that  given  by  the  28th  section,  namely,  that  of 
^a^M-i  making  their  bills  obligatory  and  of  credit,  under  the  ^seal  of  the  cor- 
^^J  poration,  transferable,  toties  quoties^  by  indorsement^  under  the  hand 
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of  the  holder;  and  allowing  the  assignee  to  sue  upon  the  same  in  his  own  name ; 
bat  the  statute  itself  is  altogether  silent  as  to  the  intention  of  the  legislature, 
whether  the  bank,  thereby  empowered  to  be  created,  should  be  a  bank  of  circu- 
lation and  issue,  or  merely  a  bank  of  deposit.  Under  the  powers  of  this  statute 
the  Grovemor  and  Company  of  the  Bank  of  England  were  shortly  afterwards 
made  a  body  corporate  by  royal  charter ;  and  by  the  statute  8  &  9  W.  8,  c.  20, 
which  is  the  next  in  succession  relating  to  the  Bank,  the  stock  of  the  company 
is  allowed  to  be  augmented  and  increased ;  and  the  first  direct  privilege  is  con- 
ferred upon  the  company,  by  enacting  in  sect.  28,  that  during  tne  continuance 
of  the  corporation,  "  no  other  bank,  or  any  other  corporation,  society,  fellow- 
ship, company,  or  constitution  in  the  nature  of  a  bank,  shall  be  erected  or 
established,  permitted,  suffered,  countenanced,  or  allowed  by  act  of  parliament, 
within  this  kingdom ;''  which  words  are  explained  by  the  later  statute  15  G.  2, 
c.  13,  s.  5,  to  intend  '*  that  no  other  bank  shall  be  erected,  established,  or 
allowed  by  parliament."  From  this  time  no  extention  whatever  of  the  privi- 
leges of  the  bank  took  place  until  the  passing  of  the  statute  6  Ann.  c.  22, 
above  referred  to ;  when,  in  an  act  of  parliament,  the  title  to  which  embraces 
a  variety  of  subjects  of  legislation,  having  no  relation  to  each  other,  and  states, 
amongst  the  rest,  that  of  *'  An  Act  for  securing  the  credit  of  the  Bank  of 
England,''  the  prohibition  abov^  referred  to,  upon  the  proper  construction  of 
which  the  present  inquiry  mainly  turns,  is  first  created  by  the  legislature.  In 
the  interval,  however,  between  the  incorporation  of  the  Bank  of  England  and 
the  statute  of  Anne,  that  is,  between  the  years  1694  and  1707,  it  is  certain 
that  the  bank  had  begun,  and  continued,  to  act  as  a  bank  of  circulation  and 
issue,  *and  probably  to  a  very  considerable  extent.  This  appears  evi-  r»gc « 
dent,  as  well  from  the  language  of  the  recital  in  the  thirty-sixth  section  ^ 
of  the  Stat.  8  &9  W.  8,  c.  20,  aoove  referred  to, as  from  the  enacting  words  of  that 
section.  The  thirty-sixth  section  recites  "  that  divers  frauds  and  cheats  had 
been  put  upon  the  Governor  and  Company  of  the  Bank  of  England,  by  the 
altering,  forging,  and  counterfeiting  of  the  bank  bills  and  bank  notes  of  the 
said  Gk)vcmor  and  Company,  and  by  the  raising  and  altering  indorsements 
theifeupon,  to  the  great  decay  of  credit ;"  after  which  the  clause  then  proceeds, 
**  that  for  redressing  the  same  for  the  future,  it  is  enacted  that,  that  the  forging 
and  counterfeiting  the  common  seal  of  the  Corporation  of  the  Governor  and 
Company,  or  of  any  sealed  bank  bill  made  or  given  out  in  the  name  of  the  said 
Governor  and  Company,  for  the  pavment  of  any  sum  of  money,  or  of  any  bank 
note  of  any  sort  whatsoever,  signed  for  the  said  Governor  and  Company  of  the 
Bank  of  England,  or  the  altering  or  raising  any  indorsement,  on  any  bank  bill 
or  note  of  any  sort,  shall  be,  and  is  hereby  adjudged  to  be,  felony  without  bene- 
fit of  clergy."  This  clause  infers  an  inference  which  seems  undeniable ;  namely, 
that  in  1697,  when  that  statute  was  passed,  the  Bank  of  England  was  in  the 
habit  of  issuing  bank  bills  sealed,  and  bank  notes  signed,  so  largely,  that  the 
protection  of  such  bills  and  notes  from  forgery  was  essential  to  the  preservation 
and  security  of  the  public  credit 

In  this  state  of  things  the  statute  of  Anne  was  passed.  The  clause  in  ques- 
tion begins  by  reciting  the  enactments  of  the  before  mentioned  statute  8  &  9 
W.  8,  c.  20,  by  which  it  was  provided,  that  during  the  continuance  of  the  cor- 
poration of  the  Governor  and  Company  of  the  Bank  of  England,  no  other  bank, 
or  any  other  corporation,  society,  fellowship,  company,  or  constitution,  in  the 
nature  of  a  bank,  shall  be  erected  or  established,  ^permitted,  suffered,  r^c^e 
countenanced,  or  allowed  by  act  of  parliament,  within  the  kingdom,  ^ 
nevertheless,  that  since  the  passage  of  the  said  act  some  corporations,  by  colour 
of  the  charters  to  them  granted,  and  other  great  numbers  of  persons,  by  pre- 
tence of  deeds  or  covenants  united  together,  have  presumed  to  borrow  great 
sums  of  money,  and  therewith,  contrary  to  the  intent  of  the  said  act,  do  deal  us 
a  bank,  to  the  apparent  danger  of  the  established  credit  of  the  kingdom  ;  and 
after  this  recital;  the  statute  proceeds  to  provide  the  remedy  in  the  terms  follow- 
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ing,  viz.,  that  it  shall  not  be  lawful  for  any  body  politic  or  corporate  whatsoever, 
erected  or  to  be  erected,  other  than  the  said  Uovernor  and  Conipanj  of  the 
Bank  of  England,  or  for  other  persons  whatsoever,  nnited  or  to  be  united  in 
covenants  or  partnership  exceeding  the  number  of  six  persons,  in  that  part  of 
Qre&i  Britain  called  England,  to  borrow,  owe,  or  take  up  any  sum  or  sums  of 
money  on  their  bills  or  notes,  payable  at  demand,  or  at  any  less  time  than  six 
months  from  the  borrowing  thereof." 

The  great  grievance,  therefore  to  which  the  statute  of  Anne  intended  to 
apply  a  remedy,  was  that  of  other  corporations  and  large  number  of  persons, 
united  in  partnership  contrary  to  the  intent  of  the  statute  of  W.  3,  '^  presum- 
ing to  deal  as  a  bank ;"  that  is,  as  a  bank  of  circulation  and  issue ;  for  merely 
dealing  as  a  bank  of  deposit,  could  scarcely  ^*  affect  the  credit  of  the  Bank  of 
England,"  the  securing  of  which  credit  is  the  object  mentioned  in  the  title  of 
the  act ;  still  less  could  it  operate  "  to  the  danger  of  the  established  credit  of 
the  kingdom,"  which  is  the  effect  of  such  dealing  as  described  in  the  recital  to 
the  said  section. 

Such  then  being  the  grievance  felt  and  described  in  the  statute,  the  remedy 
which  the  legislature  would,  a  priori,  be  expected  to  apply,  is  some  remedy  co- 
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extensive  with  the  mischief  itself ;  some  enactment,  *which  if  it  did 


not  in  terms  prevent  persons  united  in  a  co-pamership  of  more  than  a 
given  number  from  "  dealing  as  a  bank  of  circulation"  altogether,  would  at  least 
impose  such  restraints  and  regulations  upon  the  mode  of  dealing  as  a  bank,  as 
would  prevent  them  from  coming  into  competition  with  the  dealing  of  the 
Bank  of  England,  by  laying  a  sufficient  check  upon  the  issue  of  negotiable 
bills  or  notes,  having  the  security  of  a  large  body  of  co-partners,  and  made 
payable  on  demand,  or  at  a  very  short  time  after  their  issue.  Whatever  was 
the  extent  of  the  restriction  thus  originally  imposed  by  the  statute  of  Anne,  it  ^ 
18  found  to  be  repeated  in*  all  the  subsequent  statutes  passed  from  time  to  time 
for  the  renewal  or  confirmation  of  the  privileges  of  the  Bank  of  England ;  if 
not  in  words  precisely  the  same  to  the  very  letter,  yet  in  words  bearing  precisely 
the  same  meaning;  and  it  is  for  the  last  time  inserted  in  the  statute  above  re- 
ferred to,  the  3  &4  W.  4,  c.  98,  as  the  proviso  or  condition,  upon  the  observ- 
ance of  which  ''  any  society  or  partnership,  although  consisting  of  more  than 
six  persons  might  carry  on  the  trade  or  business  of  banking  in  London,  or 
within  sixty-five  miles  thereof."  And  the  question  immediately  before  us  is, 
whether  this  restriction  is  framed  in  such  terms  as  to  comprise  within  its  limits 
and  extent  the  transaction  stated  in  the  case  ? 

Upon  the  part  of  the  defendants  it  is  contended,  that  the  facts  stated  in  the 
case  do  not  bring  the  transaction  within  the  restriction  of  the  statutes.  And, 
as  the  three  principal  objections  which  have  been  urged,  are  grounded  upon  the 
language  used  in  the  statute  of  Anne,  we  will  consider  them  in  their  order. — 

In  the  first  place,  it  is  objected,  that  the  statute  of  Anne,  using  the  term 
"  bills"  simply  and  without  any  addition,  must  be  construed  to  intend  "  bills 
sealed  or  obligatory,"  or,  as  they  are  commonly  termed,  single  bills ;  and  that 
♦fto"!  ^^  reference  to  the  two  former  *acts  passed  in  the  preceding  reign  for 
-*  the  establishment  of  the  bank  of  England,  bills  of  exchange  cannot  be 
included  within  the  word  bills,  without  any  addition.  In  the  second  place,  it 
is  objected  that  no  case  can  fall  within  the  meaning  of  the  restriction,  un- 
less where  the  transaction  is  such  as  to  import  "  a  borrowing"  on  the  part  of 
the  co-pamership;  which,  as  it  is  argued,  cannot  be  said  to  exist  on  the  present 
occasion.  And,  thirdly  it  is  objected,  that  even  if  the  defendapts  can  be  held 
to  have  "  borrowed"  by  accepting  the  bill,  yet  that  they  have  not  borrowed 
**  on  their  bill,"  which  is  required  bv  the  statute. 

With  respect  to  each  of  these  objections,  it  may  be  advisable,  in  order  to 
discover  the  views  of  the  legislature,  to  consider,  first,  the  statute  of  Anne, 
taken  by  itself,  and  next,  some  of  the  subsequent  acts  passed  in  pari  materiA, 
in  order  to  &cover  whether  they  throw  any  light  upon  the  language  originally 
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employed  in  ibe  first  statute^  or  make  any  legislatiye  alteration  therein  by  sab- 
seqnent  enactment. 

And  with  respect  to  the  first  objection,  we  think  there  must  be  considerable 
doubt  as  to  the  soundness  of  the  construction  contended  for  by  the  defendants, 
where  it  is  observed,  that  the  statute  of  Anne  is  not  speaking  in  the  clause 
under  consideration,  of  bills  or  notes  of  the  governor  and  company  of  the  Bank 
of  England,  but  of  bills  or  notes  of  any  other  bodies  politic  or  corporate,  and  of 
persons  united  in  co-partnership  to  a  greater  number  than  six.  It  is  therefore 
no  necessary  inference,  that  by  '^  bills''  the  statute  meant  such  bills  only  as  the 
Bank  of  England  were  in  the  habit  of  issuing;  but  all  other  bills  might  equally 
be  included.  But  again,  the  restriction  relates  to  bills  of  persons  in  co-partner- 
ship; but  as  such  persons  can  have  no  common  seal,  it  would  seem,  to  say  the 
least  *of  it,  very  improbable,  that  the  statute  could  have  intended  bills  r^eggo 
sealed  with  the  several  seals  of  a  co-partnership,  consistinff  of  persons  ^ 
exceeding  the  number  of  six  to  an  indefinite  extent;  sealed  bills  by  an  indefinite 
number  of  private  partners,  never  bavins  been  heard  of  in  the  course  of  trade, 
certainly  never  as  a  medium  of  circulation ;  the  very  necessity  of  proof  of  so 
many  separate  sealings,  (the  law  of  England  not  allowing  any  one  partner  to 
seal  for  others  under  an  implied  authority)  rendering  the  recovery  on  such  in- 
struments almost  impracticable.  Again,  neither  the  bills  sealed  by  other  bodies  cor- 
porate or  by  co-partners  were  negotiable  instruments; — not  being  transferable 
by  indorsement  under  the  hand  of  the  holder; — the  power  given  for  transferring 
such  sealed  bills  by  indorsement  beiuff  limited  by  the  statute  to  the  case  of 
sealed  bills  of  the  Bank  of  England.  To  construe  the  restriction,  therefore,  as 
limited  to  scaled  bills  of  co-partners,  would  be  to  legislate  against  a  danger 
which  could  not  by  possibility  exist.  Again,  the  manifest  object  of  the  restric- 
tion was,  to  prevent  the  circuktion  of  negotiable  paper  of  whatever  description 
it  might  be,  which  might  come  into  competition  with  circulating  paper  of  the 
Bank  of  England.  To  prohibit,  therefore,  the  issue  of  such  bills  only  as  cor- 
responded in  precise  form  with  those  adopted  by  the  bank,  and  to  permit  the 
issue  of  bills  of  any  other  form,  would  have  fallen  short  altogether  of  the  object 
professed  by  the  restriction :  it  would  have  conferred  no  advantage  whatever  on 
the  bank,  nor  any  security  to  public  credit  We  therefore  think,  looking  at  the 
statute  of  Anne  alone,  the  sounder  construction  is,  that  in  using  the  general 
expression,  **  bills  or  notes,"  it  was  the  object  of  the  legislature  to  comprise 
within  the  restriction  all  negotiable  instruments  which  could  fall,  in  common 
understanding,  at  that  time,  within  either  of  those  denominations.  *And  r^eggq 
again,  when  it  is  further  considered,  that  within  three  years  before  the  ^ 
lassing  of  the  statute  of  Anne,  promissory  notes  and  inland  bills  of  exchange 
lad  been  put  by  the  legislature  upon  the  same  footing,  we  think  the  expression 
of  bills  and  notes  may  with  more  propriety  of  construction  be  held  to  comprise 
bills  of  exchange,  than  be  confined  to  bills  under  seal. 

But  in  order  to  arrive  at  the  meaning  of  the  prohibition  in  the  present  statute 

g~  &  4  W.  4),  which  is  borrowed  from  the  statute  6  Anne,  the  acts  passed  by 
e  legislature  in  pari  materi&,  between  the  two,  may  be  referred  to  with  gratt 
advantage.  The  question  is,  whether  the  expression  '^  bills  or  notes,"  found  in 
both  those  acts,  is  confined  to  bills  sealed  and  promissory  notes.  The  affirmative 
of  that  proposition  is  contended  for  by  the  defendants,  on  the  ground  of  the  lan- 
guage employed  by  the  legislature  in  the  two  earliest  bank  acts :  do  the  subse- 
quent acts  bear  out  or  impugn  that  construction  ?  The  statute,  which  appears 
to  us  to  throw  the  greatest  light  on  the  question,  is  the  15  G.  2,  c.  13.  The 
fifth  section  of  that  act,  which  recites  that  it  is  passed  **  to  prevent  any  doubts 
that  may  arise  concerning  the  privilege  or  power  siven  by  former  acts  to  the 
governor  and  company  of  exclusive  banking,  and  also  in  regard  to  the  ereeting 
any  other  bank  or  banks  by  parliament,  or  restraining  other  persons  from  bank- 
ing during  the  continuance  of  the  said  privilege,"  then  proceeds  to  declare  that 
it  IS  the  true  intent  and  meaning  of  this  act,  ''that  no  other  bank  shall  be 
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erected,  esiablislied;  or  allowed  by  parliament;  and  that  it  shall  not  be  lawful 
for  any  body  politic  &c."  to  borrow,  owe,  or  take  up  any  sum  or  sums  of  money 
on  "  their  bills  or  notes''  payable,  &c.  as  stated  in  the  statute  of  Anne.  Now, 
in  the  twelfth  section  of  the  very  same  statute,  the  word  bill  requires  manifestly 
t^f^ofi-i  the  construction  of  a  bill  not  under  the  seal  of  the  company,  but  an  ordi- 
■■  nary  *bill  of  exchange.  It  is  an  enactment,  that  "if  any  officer  or  ser- 
Tant  of  the  company,  intrusted  with  any  note,  bill,  dividend  warrants,  bond, 
deed,  or  any  security,  money  or  other  effects  belonging  to  the  said  company, 
shaU  embezzle  any  such  note,  bill,  dividend  warrant,  bond,  deed,  &c.,"  such 
person  shall  be  guilty  of  felony.  It  appears  to  us  that  the  words  note  and  bill, 
when  occurring  without  any  addition  in  the  twelfth  section,  must  be  held  to 
mean  not  bills  sealed  only,  but  bills  of  exchange,  and  if  so,  the  same  expression 
'bills  or  notes"  occurring  in  the  fifth  section,  which  is  expressly  stated  to  have 
been  passed  to  prevent  any  doubts  as  to  the  privileges  given  by  former  acts, 
must  receive  the  same  construction. 

The  statute  next  in  order  of  time  to  which  reference  may  be  made  for  the 
parpose  before  adverted  to,  is  that  of  7  O.  4,  c.  46. 

By  that  statute  it  is  recited  that  the  Bank  of  England  had  consented  to  re- 
linquish so  much  of  their  exclusive  privilege  of  banking  as  prohibits  more  than 
six  persons  in  England  acting  in  co-partnership,  from  borrowing,  owing,  &c.,  at 
a  greater  distance  than  sixty-five  miles  from  London,  upon  certain  conditions 
therein  specified.    One  of  these  conditions  is  stated  in  sect.  3,  to  be  this, — that 
such  co-partnerships  do  not  borrow,  owe,  or  take  up  in  London,  or  within  sixty- 
five  miles  thereof,  an  v  sum  of  money  on  any  bill  or  promissory  note  of  any  such 
co-partnership  payable  on  demand,  or  at  any  less  time  than  six  months  from 
the  borrowing  thereof,  "nor  make  or  issue  any  bill  or  bills  of  exchange  or  pro- 
missory note  of  such  co-partnership,  contrary  to  the  provisions  of  tne  recited 
act  of  the  39  &  40  O.  3.''   These  last  words  plainly  shew  that  bills  of  exchange 
are  within  some  of  the  provisions  of  39  &  40  G.  3.    But  upon  reference  to  that 
^^i-t  statute,  no  words  are  found  to  comprehend  them,  except  the  expression 
■I  80  often  adverted  *to,  "bills  or  notes."     The  very  same  section  further 
provides,  that  it  shall  not  extend  to  prevent  such  co-partnership,  (that  is,  a  co- 
partnership carrying  on  their  business  as  bankers  beyond  sixty-five  miles  from 
London,)  by  any  agent,  from  discounting  in  London,  "  any  bill  of  exchange  not 
drawn  by  or  upon  such  co-partnership,  or  by  or  upon  any  person  in  their  behalf." 
Now  the  manifest  object  of  the  introduction  of  this  nesative  was  to  let  it  appear 
clearly  to  the  world,  that  the  circulation  in  London  of  bills  of  exchange  at  short 
dates,  upon  the  credit  of  such  country  co-partnerships,  either  as  drawers  or  ac- 
ceptors, was  excluded  from  the  benefit  of  the  proviso.     And  the  anxiety  upon 
this  subject  is  further  manifested  by  the  provision  contained  in  the  second  sec- 
tion, that  such  country  co-partnerships  shall  not  draw  upon  any  person  resident 
in  London,  any  bill  of  exchange  which  shall  be  payable  on  demand,  or  for  less 
than  50^   With  such  an  object  in  view  it  can  scarcely  be  conceived  to  be  within 
the  intention  of  the  legislature,  that  a  bill  of  exchange  at  twenty-one  days  for 
2511,  (as  is  the  present  case,  or  as  it  might  be  at  three  days  for  5^.,  for  the  argu- 
ment is  precisely  the  same),  might  be  accepted  by  a  banking  co-partnership  in 
London  and  circulated  in  London,  upon  tneir  credit,  without  any  violation  of 
the  prohibition  in  the  same  statute  to  owe  money  on  such  bill. 

lastly,  to  take  into  consideration  the  recent  statute  3  &  4  W.  4 :  the  third 
section  of  that  statute,  after  reciting  the  intenaon  of  the  act  to  be,  that  the 
OoTemor  and  Company  of  the  Bank  of  England,  should,  dnring  the  period 
Btated  in  that  act  (subject,  nevertheless,  to  such  redemption  as  was  described 
therein,)  continue  to  hold  and  enjoy  all  the  exclusive  privileges  of  banking  given 
bj  the  said  recited  act  of  the  39  &  40  Geo.  8,  as  regulated  by  the  said  recited 
act  of  the  7  0. 4,  or  any  prior  or  subsequent  act  or  acts  of  parliament,  but  no 
^0621  *^^^®'  ^'  further  exclusive  privilege  of  banking,  and  that  doubts  had 
•*  arisen  as  to  the  construction  of  the  said  acts,  and  as  to  the  extent  of  such 
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exclusive  privilege,  and  it  was  expedient  that  the  same  should  be  removed,  it 
was,  therefore,  declared  and  enacted,  that  any  body  politic  or  corporate,  or 
society,  or  company,  or  partnership,  although  consisting  of  more  than  six  per- 
sons, might  carry  on  the  trade  or  business  of  banking  in  London,  or  within 
sixty-five  miles  thereof,  "provided  that  such  body  politic,  &c.  do  not  borrow, 
owe,  or  take  up  in  England,  any  sum  or  sums  of  money  on  their  bills  or  notes, 
payable  on  demand,  or  at  any  less  time  than  six  months  from  the  borrowing 
thereof/' 

Here  is  a  modem  act  of  parliament  in  which  the  expression  of  "  bills  or  notes" 
is  found  to  occur.  Suppose  this  statute  had  stood  alone,  could  any  one  at  this 
time  of  dav,  hesitate  in  construing  it  to  intend,  "  bills  of  exchange  and  promis- 
sory notes?"  And  when  we  find  the  expression  in  the  section  which  recites, 
that  doubts  had  arisen  as  to  the  construction  of  the  former  acts,  and  as  to  the 
extent  of  the  exclusive  privilege,  we  think  it  amounts  to  a  legislative  declara- 
tion, that  the  words  in  the  former  statutes  are  to  be  construed  in  the  sense, 
which  the  same  words  import  at  the  time  when  the  new  statute  speaks. 

But  the  second  objection  grounded  upon  the  words  of  the  ori^nal  statute ; 
and  upon  which  the  principsui  reliance  appears  to  have  been  placed  in  the  course 
of  the  argument,  is,  that  the  transaction  stated  in  the  case,  cannot  be  held  to 
be  "a  borrowing ;"  that  the  acceptance  by  a  banker  of  a  bill  drawn  upon  him 
bv  his  customer  at  a  distant  day,  for  the  payment  of  his,  the  customer's  money, 
placed  in  the  banker's  hands,  is  no  loan  to  the  banker,  and,  consequently  no  bor- 
rowing by  him ;  but  merely  a  mode  of  pavment  to  the  customer  of  what  is  his 
own.  But  it  appears  to  us,  in  the  first  ^iace,  that  the  acceptance  of  the  pKggo 
bill  under  the  circumstances  stated  in  the  case,  is  to  be  considered  as  a  L 
borrowing  in  point  of  law.  By  taking  the  acceptance,  the  customer  consents 
that  his  money  shall  remain  in  his  banker's  hands  until  the  bill  becomes  due ; 
he  has  no  power  or  right,  after  receiving  the  acceptance,  to  change  his  mind, 
cancel  the  acceptance,  and  compel  the  banker  to  pay  his  money  on  demand. 
The  drawing  and  accepting  the  bill  forms  a  contract  between  the  drawer  and 
acceptor,  which  can  only  be  rescinded  by  the  mutual  consent  of  both :  for  what 
would  be  the  condition  of  the  banker,  who  may  have  lent  the  money  of  his  cus- 
tomer on  the  faith  of  the  forbearance  given,  if  the  law  were  otherwise  ?  The 
relative  position,  therefore,  of  the  customer  and  the  banker,  seem  undistinguish- 
able  as  to  its  legal  consequences,  in  any  material  respect  from  that  of  lender  and 
borrower. 

But  "  borroV  is  not  the  only  word  employed  by  the  statute.  The  words 
used  are  "provided  they  do  not  borrow,  owe,  or  take  up."  Now  we  consider 
these  latter  words  as  put  in  apposition  with  the  word  borrow,  for  the  purpose 
of  expounding  the  meaning  in  which  the  legislature  intended  to  employ  the  first 
term.  For  if  "  owe  and  tSke  up,"  had  been  used  in  a  sense  essentially  different 
from  "  borrow,"  the  frame  of  the  proviso  must  be  held  to  be  incomplete.  There 
is,  upon  that  supposition,  no  length  of  time  expressed  in  the  statute,  from  "  the 
owing  or  taking  up,"  short  of  which  time  the  bill  or  note  .cannot  legally  be 
drawn.  For  the  proviso  prohibits  such  bills  or  notes  only  as  are  payable  on 
demand,  or  at  a  less  time  than  six  months,  "  from  the  borrowing  thereof." 
The  meaning  of  the  term  "  borrow"  must  therefore  be  taken  to  have  been  con- 
sidered by  the  legislature  as  substantially  the  same  as  that  of  the  terms  '^  owe 
or  take  up,"  with  which  it  k  put  in  juxtaposition.  And  that  the  transaction 
amounts  to  "  an  '^^owing"  or  money  by  the  banker  to  his  customer,  can  r^cgg^ 
admit  of  no  doubt.  C^^o^ 

Whenever  the  drawee  of  a  bill  of  exchange  accepts  it,  he  becomes  a  debtor 
to  the  holder  of  the  bill  to  the  amount  of  the  sum  specified  in  the  bill,  and  the 
holder  gives  credit  to  the  acceptor  to  that  amount  until  the  maturity  of  the  f>ill. 
The  relation  of  debtor  and  croditor  thus  created  by  acceptance  of  the  bill,  ap- 
pears to  be  considered  by  the  legislature  as  equivalent  to  an  actual  borrowing 
of  the  money  owed  on  the  one  hand,  and  credited  on  the  other.    That  such  was 
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the  opinion  of  the  Court  of  King's  Bench,  appears  from  the  case  of  Brooghton 
V,  Manchester  Water  Works  Oompanj,  which  was  much  referred  in  the  course 
of  the  argument;  in  giying  judgment  on  which  case,  each  of  the  learned  judges 
states  in  effect,  <<  that  the  acceptance  made  the  company  debtors,  and  to  owe 
npon  their  bills." 

It  was  objected  in  the  third  place^  that  even  if  there  was  a  borrowing  by  the 
defendants,  yet  they  have  not  borrowed  <'  on  their  bills,'^  and  that  the  statute 
prohibits  only  a  borrowing  on  their  <<  bills  or  notes."  But  we  are  of  opinion 
that,  if  the  bankers  are  to  be  held  borrowers,  and  tlie  acceptance  of  the  bill 
drawn  upon  them  is  the  security  they  give  for  the  debt,  they  do  in  common 
parlance,  borrow  on  their  bills,  when  they  borrow  on  their  acceptances.  The 
aooeptor  is  as  much  a  par^  to  the  bill  aa  the  drawer :  indeed  he  is  the  person 
primarily  liable  on  the  bill  as  soon  aa  he  becomes  a  party  to  it,  by  giving  his 
acceptance.  But  after  all,  the  expression  both  in  the  statute  of  Anne  and  the 
subsequent  acts,  of  "  their  bills  or  notes,"  may  only  have  been  used  to  distin- 
guish them  from  the  bills  or  notes  of  the  Bank  of  England.  And  if  the  inter- 
pretation of  the  statute  could  be  held  otherwise,  what  an  easy  mode  would  be 
opened  for  evading  the  prohibition  of  the  statute  ? 

,^|w.e<|  It  was  insisted  upon  in  the  course  of  the  argument,  ^hat  the  holding  the 
^^^•1  acceptance  stated  in  the  case  to  be  illegal,  would  invalidate  the  security 
of  all  transactions  in  bills  of  exchange,  where  the  acceptors  conmsted  of  a  part- 
nership of  more  than  six  prsons ;  for  that  no  man  could  tell,  bv  looking  at  the 
bill,  at  what  period  the  time  of  borrowing  took  place,  or  whether  the  bill  had 
six  months  to  run  from  such  time  or  not.  The  first  answer  to  this  objection 
is,  that  the  difficulty  does  not  occur  in  the  present,  or  in  any,  case,  where  the 
bill  is  drawn  at  less  than  six  months  from  its  date;  for,  in  such  case,  every  per- 
80D  must  know  that  the  bill  had  been  accepted  within  six  months  from  the 
borrowing.  Secondly,  that  although  a  bill  should  be  drawn  at  a  longer  period 
than  six  months,  and  accepted  witmn  six  months,  next  before  the  time  of  its 
mstority,  the  transaction  would  be  a  violation  of  the  provisions  of  the  statute, 
and  all  persons  who  were  privy  to  it  would  be  prevented  from  enforcing  the 
aeoq»tance;  still  such  violation  of  the  prohibition  of  the  statute  would  not 
a&ct  a  bon&  fide  holder  without  notice.  K  bills  of  exchange  so  accepted, 
ettmot  lawfully  be  issued,  the  danger  of  their  bemg  employed  as  circulating 
paper  cannot  be  great :  but,  on  the  other  hand,  if  buls  at  very  short  dates  may 
be  lawfully  accepted,  it  is  obvious  that  a  paper  circulation  might  be  created  by 
aoeh  bills,  almost  equivalent  to  a  circulation  of  promissory  notes  payable  on 
demand. 

Notwithstanding,  therefore,  the  objections  which  have  been  urged  on  the  part  of 
the  defendants  to  the  construction  of  the  clauses  above  adverted  to,  we  are  of  opinion 
that  the  acceptance  stated  in  the  case  falls  within  the  prohibition  contained  in 
the  statnte  of  William  4.  And  we  feel  no  doubt  that  it  foils  within  the  mischief 
which  the  statute  of  Anne,  and  all  the  subsequent  acts,  intended  to  provide  against, 
moAff}  ^^7  ^h^  permitting  any  other  body  corporate,  or  any  partnership,  '*'con- 
-'  sisting  of  a  laree  number  of  persons,  to  enter  into  competition  with  the 
Bank  of  England  by  the  issue  of  notes  or  bills,  either  payable  on  demand  or  at 
ahort  periods  from  uieir  issue. 

This  construction  of  the  prohibitory  clause  gives  a  real  benefit  and  protection 
to  the  Bank  of  England :  and  that  something  real  and  substantial  was  intended 
to  be  given  by  the  Icffislature,  on  the  one  hand,  and  was,  on  the  other  hand, 
thought  and  l>elieved  by  the  Bank  of  England  to  be  given  to  them,  is  evident 
firofn  the  constant  repetition  in  all  subsequent  acts,  in  the  same  words,  of  the 
identical  provision  contained  in  the  staiute  of  Anne;  for  if  not  a  real  privilege, 
wlnr  was  it  continued  to  be  inserted  ? 

The  construction  contended  for  by  the  defendants,  that  it  must  be  confined 
to  bills  under  the  seab  of  the  co-partners,  gives  in  reality  no  benefit  or  protec- 
tion at  ihe  present  period^  if  it  ever  could  £ive  given  any. 
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But  it  is  not  only  to  be  considered^  that  such  was  the  sense  in  which  parlia- 
ment and  the  Bank  of  England,  who  may  be  considered  as  the  contracting  par- 
ties, understood  the  provisioUi  but  such  also  has  been  the  genend  understanding 
of  ally  at  the  time  the  first  act  passed,  and  from  thence  to  the  statute  of  W.  4. 
For  no  instance  can  be  pointed  out,  until  the  present,  in  which  a  banking  co- 
partnership consisting  of  more  than  six  in  number,  have  been  found,  in  the  course 
of  their  dealine  as  bimkers,  to  accept  bills  of  exchange,  payable  at  a  less  interval 
than  six  mont£s  from  their  acceptance.  And  if  no  other  argument  was  brouj;ht 
forward,  we  attribute  great  weight  to  the  maxim  of  law,  contemporanea  expositio 
fortissima  est  in  lege. 

Upon  the  whole,  therefore,  we  shall  certify  to  the  Master  of  the  Bolls,  the 
opinion  of  the  Judges  who  heard  the  argument  to  the  effect  above  stated. 

'^'The  following  certificate  was  afterwards  sent : —  r*667 

We  have  heara  this  case  argued,  by  counsel,  and  are  of  opinion  that  ^ 
the  acceptance  by  the  London  and  Westminster  Bank,  of  the  bill  mentioned  in 
the  case,  was  not  lawful,  regard  being  had  to  the  provisions  of  the  act  3  &  4  W. 
4,  c.  98,  and  the  other  acts  passed  and  now  in  force  respecting  the  Bank  of 
England. 

N.  C.  TiNDAL. 

8.  Gasslkx. 
J.  Yauqhan. 

J.  B.  BOSANQUST. 


END  OF  HILABT  TSRM. 
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Soon  after  Htkny  term  (24th  of  February)^  Thomas  OoUmanj  Esquire,  one 
of  His  Majest/s  counsel,  was  called  to  the  degree  of  the  coif,  and  gave  rings 
with  the  following  motto : — **  Jus  suam  cutque :"  On  the  same  day  he  was 
appointed  one  of  we  Judges  of  the  Court  of  Common  Pleas  (in  the  room  of  Mr. 
Justice  Gasdee,  who  had  resigned) ;  and  shortly  afterwards  His  Majesty  con- 
ferred upon  him  the  honour  of  knighthood. 

Also  on  the  same  day  the  following  gentlemen  were  appointed  His  Majesty's 
counsel  learned  in  the  law  :— 

Francis  Netoman  Rogers^  of  the  Inner  TempUf  Esquire;  Biggs  Andrews  of 
iM  Middle  Temple,  Esquire ;  George  ChUtan  and  John  Bwins,  of  thelnner  Tern- 
fde  Esquires ;  and  Richard  Budden  Crowderj  of  Lincoln* s  Inn,  Esquire. 

Shomy  after,  John  Jervis,  of  the  Middle  Temple,  Esquire,  received  a  patent 
of  precedence,  which  authorised  him  to  take  rank  before  Francis  Whiiemarshj 
of  Gray's  Inn,  Esquire,  and  Charles  I^^rUm  Cooper,  of  Lincoln's  Inn,  Esquire, 
who  had  also  been  appointed  His  Majesty's  counsel  learned  in  the  law. 
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The  JndgeS;  who  sat  in  Banc  during  this  Term^  were— 

TiNDAL,  C.  J.  BOSANQUKFy  J. 

Park,  J.  OoLTifAN,  J. 


*669]  ♦BOWMAN  V.  WILLIS.    April  IS. 

In  an  action  agiunst  defendant  for  the  value  of  a  hone  bequeathed  to  him  by  A.,  A/s 
executor  and  residnary  legatee  was  held  a  competent  witness  to  prove  that  the  pro« 
pertj  in  the  horse  was  in  the  plaintiff  at  the  time  of  A.'s  decease. 

Assumpsit  for  money  had  and  received. 

Plea,  non  assampeit. 

At  the  trial  before  Tindal,  C.  J.|  it  appeared  that  the  defendant,  aa  legatee 
of  Dr.  Willb's  horses,  sold  at  Tattersal's  a  horse  which  had  been  in  the  doctor's 
possession  abont  seventeen  months  prior  to  his  decease.  The  pUintiff,  a  "horse 
dealer,  who  had  fnmished  the  doctor  with  the  horse,  asserted  that  it  had  only 
mffTM  ^Q  <^^^  ^P  *^^  trial;  and  therefore,  now  sought  to  recover  from  the 
•I   defendant  102/.,  the  amount  obtained  by  him  from  Tattersal. 

Mr.  Curtis,  the  doctor's  executor  and  residuary  legatee,  was  called  to  prove 
the  pUintiff's  case  by  evidence  of  admissions  niadel>y  Dr.  Willis  in  his  life- 
time. 

The  witness  was  objected  to  on  the  ground  that  he  had  a  direct  interest  in 
the  event  of  the  suit;  but  being  admitted,  and  a  verdict  having  been  found  for 
the  plaintiff, 

Tai/ourd,  Seijt.,  moved  for  a  new  trial,  on  the  ground  that  his  testimony 
had  been  improperly  received.  If  a  verdict  had  been  found  for  the  defendant, 
the  witness  would  have  had  to  account  to  the  doctor's  estate  for  the  amount  rc- 
eeived  from  Tattersal:  a  verdict  for  the  plamtiff  on  the  other  hand,  would  dis- 
charge the  estate.    The  case,  therefore,  fell  within  the  principle  of  Smith  v. 
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Prager,  7  T.  R.  60.  [Bosanquxt,  J.  To  give  effect  to  the  objection,  tlie  in- 
terest of  the  witness  onght  to  be  certain.  Tindal,  C.  J.  There  is  no  imme- 
diate benefit  resnlting  to  the  witness  from  the  termination  of  the  suit  one  way 
or  the  other :  it  is  only  on  the  sapposition  that  a  subsequent  action  ma^  be 
broueht  for  the  price,  and  that  his  defence  would  be  the  recovery  in  this  action, 
that  his  interest  arises.  It  seems  to  me  to  be  precisely  the  case  contemplated 
by  the  late  statute,  which  renders  a  witness  competent,  notwithstanding  the 
effect  of  the  verdict  and  judgment.]  The  verdict  and  judgment  would  avail  the 
witness,  not  so  much  as  a  verdict  and  judgment,  as  satisfaction  for  a  demand  to 
which  he  would  be  otherwise  liable.  The  legislature  could  never  have  meant 
that  the  witness  should  be  rendered  competent  by  an  indorsement  upon  the  re- 
cord in  all  cases  where  the  verdict  and  judgment  in  the  particular  action  would 
be  evidence  for  or  against  him. 

'^^NDAL,  C.  J.  There  may  be  cases  in  which  a  witness  may  have  picgyi 
a  direct  interest  independently  of  the  effect  of  the  verdict  in  the  cause.  ■- 
Thus,  a  tenant  cannot  be  called  in  an  ejectment  for  the  purpose  of  establishing 
his  lessor's  title,  because  he  has  a  direct  interest  to  secure  his  own  possession 
under  the  lease.  But  the  3  &  4  W.  4,  c.  49,  s.  26,  provides,  that,  if  any  wit- 
ness be  objected  to  as  incompetent,  on  the  ground  that  the  verdict  or  judgment 
in  the  action  in  which  it  shall  be  proposed  to  examine  him  would  be  adm^ble 
in  evidence  for  or  against  him,  such  witness  shall,  nevertheless,  be  examined; 
but  in  that  case  a  verdict  or  judgment  in  that  action  in  favour  of  the  party  in 
whose  behalf  he  shall  have  been  examined,  shall  not  be  admissible  in  evidence 
for  him,  or  any  one  claiming  under  him;  nor  shall  a  verdict  or  judgment  against 
the  party  on  whose  behalf  he  shall  have  been  examined,  be  admissible  in  evi- 
dence against  him,  or  any  one  claiming  under  him.  The  twenty-seventh  sec- 
tion directs  that  the  name  of  every  witness  so  objected  to  shall,  at  the  trial,  bo 
indorsed  on  the  record  or  document  on  which  the  trial  shall  be  had,  together 
with  the  name  of  the  party  on  whose  behalf  he  shall  be  examined,  by  some  offi- 
cer of  the  Court,  at  the  request  of  either  party,  and  shall  be  afterwards  entered 
on  the  record  of  the  judgment;  and  such  indorsement  or  entry  shall  be  sufficient 
evidence  that  such  witness  was  examined,  in  any  subsequent  proceeding  in  which 
the  verdict  or  judgment  shall  be  offered  in  evidence.  And  I  cannot  perceive  in 
this  case  how,  if  me  course  pointed  out  by  this  statute  had  been  pursued,  the 
situation  or  interest  of  the  witness  could  be  at  all  bettered  by  the  plaintiff's  re- 
covering in  this  action.  Bcue  refused. 


♦WRENCH  t^.  LOKD.    AprUW.  [*672 

The  following  resolatioii  was  adopted  by  a  Testiy,  and  entered  in  the  vestiy  book,  touch* 
ing  the  rents  of  land  which  had  been  derised  to  the  parish  for  the  repairs  of  the 
church : — 

*'  The  undersigned  consent  to  the  liquidation  of  the  debt  due  to  Dr.  Wrench,  amonnUng 
to  532.  *I8.  to  be  charged  upon  the  income  of  the  church  land;  Bl.  Ha,  to  be  collected  by 
a  church  rate ;  amounting  in  the  whole  to  Sll.  15«. ;  such  money  so  to  be  paid  from  the 
rents  of  the  church  land,  after  discharging  the  bills  now  outstanding,  and  such  repairs 
of  the  church  as  may  be  ordered  by  the  archdeacon  for  the  time  being,  during  the 
progress  of  the  aboTC-mentioned  liquidation :" 

Held,  that,  at  all  events,  without  a  stamp,  the  entry  conveyed  no  interest  to  the  rector. 

The  plaintiff,  rector  of  a  parish  in  Kent,  having  at  the  request  of  his  parish- 
ioners, expended  a  considerable  snm  on  the  repairs  of  the  parish  church,  the 
vestry  came  to  a  resolution  that  he  should  be  repaid  out  of  the  rent  of  some 
land  devised  to  the  parish,  some  centuries  ago,  for  the  repairs  of  the  church. 

This  resolution  was  entered  in  the  vestry  book  as  follows, — ^'The  undersigned 
consent  to  the  liquidation  of  the  debt  due  to  Dr.  Wrench,  amounting  to  53^.  7t; 
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to  be  charged  upon  the  income  of  the  chmch  land;  82.  Ss.^  to  be  ooUeoted  by  a 
church  rate ;  amounting^  in  the  whole,  to  617.  15«. ;  such  money  so  to  be  paid 
from  the  rents  of  the  church  land,  after  discharging  the  bills  outstanding,  and 
such  repairs  of  the  church  as  may  be  ordered  by  the  archdeacon,  for  the  time 
being,  during  the  progress  of  the  above-mentioned  liquidation :"— and  the  plain- 
tiff now  sought  in  an  action  for  money  had  and  received,  to  recover  from  the 
charcbwardens  of  the  ensuing  year  the  rents  of  the  estate. 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  Maidstone  assises,  it  was  objected 
that  by  stat.  59  G.  3,  c.  12,  ss.  17,  8,  9, 10,  12, 13,  this  property  was  vested 
in  the  churchwardens ;  that  thev  had  no  power  to  mortgage  it;  that  if  thev  had, 
the  entry  in  the  vestry  book  dia  not  amount  to  a  mortgage  or  charge;  ana  that, 
if  it  did,  it  was  illegal  as  being  retrospective. 

^731       ^^  ^^^  ^^  object^  that  if  the  entry  could  operate  as  a  charge,  it 
-'  ought  to  have  been  stamped. 

The  plaintiff  having  been  nonsuited, 

Wilde,  Serjt.,  moved  to  set  aside  the  nonsuit,  but  did  not  advert  to  the  ob- 
jection which  had  been  taken  as  to  the  want  of  a  stamp ;  whereupon, 

Tindal,  C.  J.,  said :  The  motion  has  been  made  on  the  sinsle  objection  that 
the  churchwardens  had  no  authority  to  mortgage  lands  devised  to  the  parish  for 
the  purpose  of  repairing  the  church.  It  is  unnecessary,  however,  to  consider 
that  question,  for  the  fint  objection,  taken  at  the  trial,  was,  that  if  the  consent 
in  the  vestry  book  amounted  to  any  thing,  it  was  a  ohaxge  on  land,  and,  as  such, 
inadmissible  in  evidence  for  want  of  a  stamp. 

Therefore,  even  assuming  that  the  churchwardens  have  power  to  charge  the 
land,  this  did  not  amount  to  a  charge,  or  mortgage,  for  want  of  the  appropriate 
stamp.  It  was  no  more  than  a  consent  on  the  part  of  the  churchwaixlens,  for 
the  time  being,  and  not  binding  on  their  successors. 

BosANQUST,  J.,  and  Yatjqhan,  J.,  concurred. 

CoLTMAN,  J.  The  defendants  can  only  be  charged,  in  this  action,  as  bailiffs, 
receiving  rent  on  the  plaintiff's  account ;  but  that  thev  could  not  do  without 
some  conveyance;  and  this  unstamped  entry  has  no  such  operation. 

Bule  refused. 


*«74]  ERNEST  v.  BROWN.    AprH  18. 

An  admission  in  a  bill  of  particulan,  of  money  received  on  account,  will  not  avail  defend- 
ant without  a  plea  of  payment 

Bkrt  for  goods  sold  and  delivered. 
Bill  of  particulars : — 

"For  a  cart  sold £50 

Deduct  the  sum  paid  by  Mr.  Brown,  •         •        -  1  18 

8  r 

Flea,  Nunquam  indebitatus  beyond  3^.  7s.  and  that  sum  paid  into  Court. 

At  the  trial  before  Tindal,  C.  J.,  the  defendant  proposed  to  prove  that  the 
JL  13«.  had  been  paid  towards  the  price  of  the  cart,  but  the  Chief  Justice  held, 
that  there  being  no  plea  of  payment,  such  proof  waa  not  admissible,  and  a  ver- 
dict was  found  for  the  plaintiffi,  with  nominal  damages. 

R.  Alexander,  now  moved  to  set  aside  this  verdict,  on  the  ground  that  the 
receipt  of  the  IL  13«.  being  admitted  in  the  particular,  that  sum  must  be  con- 
sidered as  struck  out  of  the  plaintiff's  demand,  and  therefore  a  plea  on  the  sub- 
ject was  unnecessary.  In  Shirley  v.  Jacobs,  2  New  Cases,  88,  evidence  of  pay- 
ment waa  admitted  in  reduction  of  damages.    But  in  Coates  v,  Stevens,  2  Cr.  "' 
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k  B.  118y  wbere  it  appeared  by  the  partloulars  delivered  that  the  action  was 
brought  for  80/.,  the  Dalanoe  of  an  account  of  40/.,  Parke,  B.,  said  :  '<  You  had 
no  necessity  to  plead  the  payment  of  the  sum  of  10/.,  as  that  was  admitted  by 
the  particulars. ' 

TiNDAL,  C.  J.    That  was  an  action  of  assumpsit;  this  is  debt ;  and  you  plead 
that  you  were  never  indebted.     *Tbe  admission  on  the  bill  of  particulars  r^gye 
is  no  more  than  evidence  of  payment,  and  there  is  no  plea  under  which   I- 
Buch  evidence  can  be  received.  Bule  refused. 


TTLEB  V.  CAMPBELL.    April  18. 

Affidavit  to  hold  to  bail  for  the  balance  of  an  account  stated,  safficient;  without  addlngi 

"andsetUed." 

The  affidavit  to  hold  to  bail  in  this  case,  alleged  the  defendant  to  be  indebted 
to  the  plaintiff  <'on  the  baknce  of  an  account  stated,"  without  adding,  <<and 
settled  between  them.'' 

For  this  omission, 

BarUaw  moved  to  discharge  the  bul  on  entering  a  common  appearance.  The 
affidavit  might  be  true,  and  yet  no  debt,  might  exist;  the  defendant  might  state 
the  account,  and  yet  deny  that  he  was  bound  to  pay.  In  Yisger  v.  Delegal,  2 
B.  &  Adol.  572,  Lord  Tenterdon  said,  ''  There  are  certain  forms  of  affidavits  to 
hold  to  bail  in  common  use,  and  generally  known  and  understood.  The  safest 
course  is,  that  individuals  should  conform  to  these,  and  not  depart  from  them, 
and  then  call  upon  the  Court  for  such  a  construction  as  may  remedy  the 
fault." 

Sed  Per  Curiam.  The  affidavit  pursues  the  form  of  the  count  upon  a  claim 
in  respect  of  an  account  stated,  and  is  therefore  sufficiently  precise. 

Bule  refused. 


*BBITTON  V.  JONES,  Executrix  of  JONES.    April  19.         [*676 
Assets  in  hand, — what  is  eridence  of. 

Upon  plea  by  an  executrix  of  no  assets,  and  plene  administravit,  and  re- 
plication of  assets  in  hand  at  the  time  of  the  suit,  the  evidence  before  the  under- 
sheriff  of  Glamorganshire  was,  that  the  testator,  twelve  months  before  his  decease, 
purchased  twelve  mahogany  chairs  which  were  seen  in  the  house  where  he  lived, 
shortly  before  his  death.  The  defendant  proved  that  the  deceased  died  poor  ; 
that  be  lodged  in  the  same  house  with  his  mother  and  sister,  the  defendant; 
and  that  money  was  borrowed  to  bury  him. 

The  under  sheriff  holding  that  there  was  primi  facie  evidence  of  assets  in 
hand,  a  verdict  was  found  for  the  plaintiff,  which 

K  V,  WUliamn  now  moved  to  set  aside  on  the  ground  of  misdirection.  It 
had  not  been  proved  that  the  furniture  in  question  ever  came  to  the  hands  of 
the  defendant. 

Sed  Per  Curiam.  There  is  a  primi  facie  case.  There  is  no  suggestion  that 
the  goods  were  lost  before  the  death  of  the  testator.  Bule  refused. 
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JONES  V.  VESTRIS.    Apnl^l. 

When  bail,  of  whom  notice  has  been  giren,  are  rejected,  others  cannot  be  pat  in  without 
leave  of  Uie  Court,  or  of  a  Jndge. 

Archbold  objected  to  the  bail  in  this  case,  that,  after  notice  of  one  set,  who 
had  been  rejected,  another  set  had  been  substituted  without  leave  of  the  Oourt 
or  a  judge,  contrary  to  the  rule  of  Trinity  term,  1  W.  4. 

Wightmauy  contri,  contended  that,  afCer  bail  have  been  rejected,  leave  to 
snbstitute  others  is  not  reauired.  If  it  were,  great  injury  might  accrue  to  the 
aheriff,  who  might  not  be  in  time  if  compelled  to  wait  for  leave.     But 

The  Court,  upon  inquiry  as  to  the  practice  in  the  other  Oourts,  held,  that 
after  bail,  of  whom  notice  has  been  given,  are  rejected^  new  bail  cannot  be  put 
in  without  leave  of  a  judge  or  the  Court.(a) 

(a)  See  Strond  v.  Kenny,  Jerr.  Rules,  28. 


DOE  dem.  BHODES  V.  ROBINSON.    AprUI^. 

A  notice  to  quit  giren  by  an  agent  of  an  agent,  is  not  sufficient  without  a  recognition  by 

the  principal. 

Ejectment  by  mortgagee. 

At  the  trial  before  Coleridge,  J.,  the  only  question  was,  whether  the  person 
who  served  the  notice  to  quit  nad  any  authoritv  to  serve  it.  The  notice  was  as 
follows : — ''  I  hereby  give  you  notice  to  quit  the  possession  of  the  messuages, 
lands,  tenements,  and  other  hereditaments,  which  you  now  hold  as  tenant  under 
the  mortgagees  in  possession  of  the  estates  of  John  Chadwick,  situate  in  Bram- 
bope,  in  the  county  of  York,  or  elsewhere,  in  the  said  county,  at  the  expiration 
^781  ^^  ^^^  *now  current  year,  and  that  you  leave  the  same  in  a  tenantable 
^'®J  state  and  condition.  Dated  this  20th  day  of  July,  1835 :"— And  the 
person  who  served  it  being  called  as  a  witness,  stated,  that  he  had  authority 
firom  the  attorney  of  the  mortgagee  to  receive  and  reduce  the  rents  of  tbo 
mortgaged  propertv;  that  he  had  eiven  numerous  notices  to  quit  to  tenants  on 
that  property;  ana  that  three  or  ^ur  of  them  had  gone  out  in  consequence. 

The  learned  judge  thinking  that  the  witness  was  not  sufficiently  shewn  to 
have  been  authorial,  a  verdict  was  taken  for  the  plaintiff^  with  leave  for  the 
defendant  to  move  to  enter  a  nonsuit  instead. 

Wighiman  having  obtained  a  rule  nbi  aceordingly. 

Sir  G.  Lewin^  who  shewed  causei  relied  on  Gooidtitle  v.  Woodward,  3  B.  & 
Aid.  639,  where  it  was  held,  that  to  entitle  joint  tenants  to  recover  in  ejectment 
agunst  a  tenant  from  year  to  year,  the  notice  to  quit  must  be  signed  by  all  the 
joint  tenants  at  the  time  it  is  served;  but  if  the  notice  be  given  by  an  agent,  it 
18  sufficient  if  his  authority  be  subsequently  recognised ;  and  therefore,  where 
sach  notice  was  ffiven  by  an  agent  under  a  written  authority,  which,  at  the  time 
of  the  service  of  the  notice  had  been  signed  only  by  some  of  the  several  joint 
tenants,  but  afterwards  was  signed  by  all  the  others,  the  subsequent  recog^ition 
was  sufficient  to  give  validity  to  the  authority  from  the  beginning,  and  that  the 
notice  to  quit  was  therefore  sufficient.  And  Abbott,  C.  J.,  said,  '<  the  occupier 
having  received  notice  to  quit,  purporting  to  be  given  on  the  part  of  all  the 
lessors  of  the  plaintiff,  had  then  such  a  notice  aa  he  could  act  upon  with  cer* 
tainty  at  the  time  it  was  given.     The  question  is,  whether  the  agent  had  autho- 
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ntj  to  give  the  ''^notice;  and  I  am  of  opinion  that  the  maxim  of  law,  r^girg 
'Omnis  ratihabitio  retrohabitnr  et  mandato  »quiparatnr'  applies  here,  ■- 
and  that  the  subsequent  recognition  by  all  the  lessors  of  the  plaintiff  gives 
effect  to  the  authority/' 

In  Doe  dem.  Mann  v,  Walters,  10  B.  &  C.  626,  the  Court  seemed  to  think 
that  where  notice  to  quit  is  given  by  an  agent,  the  agent  ought  to  have  autho- 
rity at  the  time  the  notice  begins  to  operate,  and  that  a  subsequent  recognition 
by  the  landlord  is  not  sufficient.  But  Parke,  J.  said,  inasmuch  as  there  was 
some  evidence,  though  very  slight,  from  which  the  jury  might  infer  that  the 
agent  in  that  case  haa  a  previous  authority,  there  diould  be  a  rule,  not  for  a 
nonsuit,  but  for  a  new  triiu. 

That  case,  therefore,  did  not  impugn  the  authority  of  Goodtitle  v.  Woodward, 
which  was  in  accordance  with  Doe  dem.  Joliffe  i;.  Syboum,  2  Esp.  677,  and  the 
bringing  this  action  was  a  sufficient  recognition  of  the  notice  given. 

Wig&man,  in  support  of  the  rule.  It  is  not  proposed  to  impugn  Goodtitle 
V.  Woodward :  the  objection  is  that  the  notice  was  given  by  an  agent  of  an 
agent,  and  that  no  recognition  of  it  by  the  principal  was  proved.  There  was 
no  evidence  of  the  circumstances  under  whicn  the  other  tenants  had  submitted 
to  the  notice,  nor  was  their  submission  any  evidence  against  the  defendant. 
This  goes  fiir  beyond  any  of  the  decided  cases. 

TiNDAL,  C.  «K  If  we  were  to  allow  this  verdict  to  stand  without  further 
investigation,  we  should  be  carrying  our  decision  beyond  any  of  the  cases  whic^ 
have  yet  appeared;  that  is,  by  holding  that  a  notice  by  an  agent  of  an  agent  is 
sufficient  without  any  evidence  of  recognition  by  the  principal.  There  should 
have  been  evidence  here  of  an  authority  to  give  notice,  or  of  a  recognition. 

*Some  evidence  there  was,  but  so  little  does  the  matter  appear  to  r^cAgQ 
have  been  sifted  that  we  think  the  cause  should  go  down  again.  >- 

BosANQUET,  J.  and  Coltman,  J.  concurred. 

Kule  absolute  for  a  new  trial. 


LORD  t^.  WARDLE.    AprUiS, 

1.  When  property  in  land  passes  by  a  deed,  the  property  in  the  deed  passes  with  it. 

2.  An  attorney  who  draws  and  attests  a  deed,  conyeying  land  from  A.  to  B.,  is  not  allowed 
afterwards  to  say  that  the  property  in  the  land  and  deed  did  not  pass. 

3.  Where  a  jury  gave  a  general  yerdict  for  defendant  on  three  issues,  having  been  mis- 
directed on  one,  the  Court  granted  a  new  trial  on  payment  of  costs. 

Trover  for  a  deed  purporting  to  have  been  made  between  one  Richard  Lord, 
now  deceased,  of  the  one  part,  and  the  plaintiff,  and  William  Wilkins,  of  the 
other  part,  and  purporting  to  be  a  conveyance  from  R.  Lord,  deceased,  to  Wil- 
kins, in  trust  for  the  plaintiff,  of  certain  premises  therein  described. 

Special  damage,  that  by  reason  of  the  conversion  of  this  deed  by  the  defend- 
ant, the  plaintiff  had  been  hindered  from  completing  the  sale  of  several  acres  of 
the  premises. 

Pleas,  first,  that  the  plaintiff  was  not  possessed  of  the  deed  as  of  his  own 
property : 

Secondly,  that  the  deed  in  question  was  drawn  and  attested  by  the  defendanty 
as  attorney  of  R.  Lord,  deceased,  upon  his  instructions,  and  to  be  pud  for  by 
him ;  that  it  was  a  conveyance  from  R.  Lord,  deceased,  to  the  plaint^,  his  son, 
to  give  him  a  qualification  for  killing  game;  that  it  remained  in  the  possession 
of  the  defendant,  as  the  attorney  of  S.  Lord,  deceased,  and  as  part  of  his  mu- 
niments ;  and  that  the  defendant  had  a  general  lien  upon  it  for  a  debt  still  due 
to  him  from  R.  Lord,  deceased. 
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1MQ11  Thirdly,  that  R.  Iiord,  deceased,  and  the  plaintiff^  *con86nted  that  the 
-'  deed  should  remain  in  the  hands  of  the  defendant  as  a  security  for  the  debt 
due  from  B.  Lord,  deceased,  to  the  defendant,  and  that  the  defendant  should 
ha?e  a  lien  upon  it  in  respect  of  that  debt. 

The  plain<^  joined  issue  on  the  first  plea,  and  to  the  second  replied,  that  the 
deed  was  prepaid  under  the  instructions  of  B.  Lord,  deceased,  K>r  the  use  and 
benefit  of  the  plaintiff,  and  in  order  that  it  mieht  become  the  property  of  the 
plaintiff,  and  did  not  remain  in  the  possession  of  the  defendant  as  attorney  for 
E.  Lord  deceased,  and  the  charges  of  the  deed  were  paid  before  the  time  of  the 
conversion. 

He  traversed  the  agreement  set  up  in  the  third  plea. 

The  defendant  traversed  the  whole  of  the  replication  to  the  second  plea,  and 
joined  issue  on  the  replication  to  the  third. 

At  the  trial,  before  Park,  J.,  it  appeared  that  the  deed  had  been  drawn  by 
the  defendant,  under  the  instructions  of  R.  Lord  deceased,  to  sive  his  son,  the 
plaintiff  then  a  minor,  a  qualification  to  kill  game;  that  the  aeed  remained  in 
the  possession  of  the  defendant;  that  upon  one  occasion,  he  had  produced  it  be- 
fore some  magistrates,  to  establish  the  plaintiff's  qualification ;  and  that  the 
plaintiff  ordered  it  then  to  be  taken  back  to  the  defendant,  saying,  it  was 
amed  between  hb  father  and  himself  that  the  defendant  was  to  hold  the  deed 
iul  his  debt  was  paid. 

The  defendant  after  the  death  of  R.  Lord,  made  out  his  bill  for  drawing  the 
deed,  against  the  plaintiff,  then  of  age;  with  charges  for  attending  him  and  his 
fiUher  and  attending,  as  his  solicitor,  before  the  magistrates."  The  plaintiff 
paid  that  bill ;  but  a  general  bill,  due  from  the  father,  remained  unpaid. 

The  defendant  contended  that  this  was  a  voluntary  conveyance  no  property 

j^ggn-i  ^  ^^®  ^^  ^^  ^'^  ^^^  '^'passed  to  the  plaintiff;  and  that  the  defend- 

-*  ant's  continued  in  possession  of  the  deed,  and  the  plaintiff's  language 

before  the  magistrates  were  evidence  of  the  agreement  rehed  on  in  the  third 

plea. 

The  learned  Jud^,  after  pomting  out  what  was  in  dispute  upon  each  issue, 
told  the  jury  that  uey  were  to  say  whether  the  deed  was  intenaed  to  pass  any 
interest  in  the  land,  and  that  the  main  question  was,  whether  the  deed  belonged 
to  R.  Lord  deceased,  or  to  his  son.  The  jury  found  a  verdict  generally  for  the 
defendant. 

WtZie,  J3erjt.  moved  to  set  aside  this  verdict  as  asainst  the  evidence  and  for 
misdirection.  The  defendant  having  attested  the  deed  and  produced  it  before 
the  magistrates,  in  support  of  the  plaintiff's  title,  was  estopped  to  say  that  the 
land  and  the  deed  did  not  belong  to  the  plaintiff:  Doe  dem.  Roberts  v,  Rob- 
erts, 2  B.  &  Aid.  367;  Brackenbury  v.  Brackenbury,  2  Jac.  &  Walk.  391; 
Cecil  V.  Butcher,  2^  Jack  &  Walk.  565 ;  Willis  v.  Robinson,  4  Bligh,  101 :  and 
the  agreement  set  up  in  the  third  plea  was  inconsistent  with  the  assertion  that 
the  pkintiff  had  no  interest  in  the  deed.  The  defendant's  delivering  his  bill 
to  the  plaintiff,  and  the  charges  contained  in  the  bill,  were  also  evidence  that 
the  phuntiff  emploved  the  defendant  to  draw  the  deed,  and  that,  therefore,  it 
belonged  to  the  plamtiff.  If  it  were  the  plaintiff's  deed,  the  defendant  could 
claim  no  lien  on  it  in  respect  of  work  done  for  R.  Lord  the  &ther,  Pratt  v, 
Tizard,  5  B.  &  Adol.  808 ;  and^  it  oueht  not  to  have  been  left  to  the  jury,  whe- 
ther it  was  the  deed  of  the  father  or  the  son ;  nor  whether  nccording  to  the  third 
plea,  the  son  had  ever  agreed  that  the  defendant  should  hold  the  deed  as  a  secu- 
rity for  the  debt  due  from  the  father  :  for  if  he  had  so  agreed,  the  agreement 
^^*Qo,  would  have  been  a  responsibility  incurred  *for  the  debt  of  another,  and, 
^^J  as  such,  void  under  the  statute  of  frauds,  unless  committed  in  writing. 

A  rule  nisi  having  been  granted, 

GovUmm,  Seijt.  and  Bum/rey,  shewed  cause.     The  agreement  in  the  third 

eia  is  not  an  agreement  to  pay  the  debt  of  another,  but  that  the  defendant  should 
Id  the  deed  as  a  security.    Of  that  agreement  the  pkintiff's  language  before 
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the  magistrateB,  and  the  defendant's  possession  of  the  deed,  was  evidenoe  to  go 
to  the  jury  under  the  third  issue ;  and  as  the  Question  raised  by  that  issue  was 
pointed  out  in  the  summing  up,  it  is  no  ground  for  a  new  trial  that  there  may 
have  been  a  misdirection  upon  some  other  issue.  The  postea  may  be  amended 
bv  entering  the  verdict  for  the  defendant  on  the  third  issue  only,  and  giving  the 
plaintiff  his  costs  upon  the  two  first.  But  the  deed  conveyed  no  property  to  the 
plaintiff,  and  therefore  was  not  his.  It  was  only  meant  to  give  him  an  excuse 
for  poaching.  In  Ogle  t;.  Story,  4  B.  &  Adol.  735,  premises  which  were  mort- 
gaged  with  a  proviso  for  reconveyance,  at  the  costs  of  the  mortgagor,  on  pay- 
ment of  principal  and  interest,  were  sold,  and  the  vendee  was  to  pay  off  the 
mortgage  on  the  oomple^on  of  the  purchase ;  but  the  mortga^'sattomev,  who 
held  the  title  deeds,  would  not  deliver  them  to  the  vendee,  til!  his  own  bill  was 
also  paid.  The  bill  contained  some  items  fairly  chargeable  on  the  occasion,  as, 
costs  due  from  the  mortgagor  and  others,  which  were  properly  payable  by  the 
mortgagee  :  it  was  held,  that  the  attorney  might  enforce  his  lien  on  the  deeds 
against  the  vendee  to  the  whole  extent  of  the  bill ;  and  that  the  vendee  having' 
been  obliged  to  pay  it  for  the  purpose  of  releasing  the  deeds,  could  not  recover 
back  from  the  attorney  the  amount  undulv  charged. 

^  Wilde,  HiU,  and  Btuby,  in  support  of  the  rule.     The  verdict  beinff  pitgQ4 
general,  it  is  impossible  to  say  on  which  of  the  issues  it  was  founded,  if  ■• 
not  on  all.     The  jury  should  have  been  called  on  to  distinguish  between  them, 
and  have  been  told  that  the  defendant  was  estopped  to  say  the  deed  did  not 
belong  to  the  plaintiff. 

TiNDAL,  C  J.  In  this  case  there  are  three  issues  on  which  the  jury  have 
expressed  an  opinion,  not  taking  them  up  severally,  which  would  have  been  de« 
sirable,  but  giving  a  general  verdict. 

As  to  the  firsts  if  the  cause  were  to  come  on  again,  I  am  not  disposed  to  say 
the  verdict  ought  not  to  be  the  other  way,  because,  if  the  property  conveyed 
passed  by  the  deed  in  question,  the  deed  itself  belongs  to  the  son ;  and  if  the 
first  issue  has  been  decided  improperly,  so  has  the  second ;  for  the  father  could 
not  give  the  defendant  a  lien  on  a  deed  which  belonged  to  the  son.  But  on  the 
third  issue  I  am  not  disposed  to  quarrel  with  the  verdict. 

Strong  observations,  however,  have  been  made  on  an  expression  of  the  learned 
judge  who  presided  at  the  trial,  which  expression,  if  I  had  been  on  the  jury,  I 
should  have  confined  to  the  first  issue.  It  is  urged  that,  in  giving  a  general 
verdict,  the  jury  may  have  misapplied  that  expression ;  and,  if  so,  it  is  perhaps 
better  that  there  should  be  a  new  trial,  not  as  in  an  ordinary  case  of  misdirec- 
tion, but  under  the  peculiar  circumstances,  on  payment  of  costs. 

Park,  J.  dissented,  but 

BosANQUET,  J.  and  Coltman,  J.  concurring,  the  rule  was  made 

Absolute. 


*BADBN  ».  FLIGHT.    ulpriZ  26.  [*685 

Covenant  on  a  lease.  Breach,  that  during  the  term,  to  wit,  on  the  25th  of  March,  1836i 
the  sum  of  66/.  5«.  for  two  quarters  en£ng  the  day  aforesaid,  became  and  ia  still  doe 
and  in  arrear. 

Plea,  that  no  quarter's  rent  ending  the  25th  of  March,  then  became  due  according  to  the 
provisions  of  the  said  indenture,  in  manner  and  form  as  the  plaintiff  alleged : 

Held,  ill. 

The  declaration  stated,  that  on  the  12th  of  August,  1822,  by  a  certain  inden- 
ture then  made  between  the  plaintiff  of  the  one  part  and  the  defendant  of  the 
other  part,  the  plaintiff  demised  and  leased  unto  the  defendant,  his  executors, 
administrators  and  assigns^  a  certain  messuage^  Sco.,  with  the  appurtenances  in 
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tbe  said  indenture  mentioned  and  deaoribed;  to  have  and  to  hold  the  said  mes- 
anage,  &c.,  with  the  appurtenances,  nnto  the  defendant^  his  executors,  adminis- 
trators, and  assigns,  from  Michaelmas  day  then  next  ensuing,  for  and  during 
and  unto  the  full  end  and  term  of  thirteen  years  and  the  half  of  another  year 
from  thence  next  ensuing  and  fully  to  be  complete  and  ended ;  yielding  and 
paying  therefor  yearly  and  every  year  during  the  said  term  unto  the  plaintiff, 
his  executors,  administrators,  and  assigns,  the  yearly  rent  or  sum  of  IS21.  lOs, 
by  four  equal  and  quarterly  payments  each  and  every  year  of  the  said  term — 
that  is  to  say,  the  25th  of  December,  the  25th  of  March,  the  24th  of  June,  and 
the  29th  of  September ;  the  first  payment  thereof  to  begin  and  be  made  on  the 
25tb  of  December  then  next  ensuing  the  day  of  the  date  of  the  indenture,  and 
that,  free  and  clear,  &c.  And  the  defendant  for  himself,  his  heirs,  executors 
and  administrators,  did  thereby  covenant  promise  and  agree  to  and  with  the 
plaintiff,  his  executors,  administrators,  and  assigns,  that  the  defendant,  his  exe- 
cutors, administrators  and  assigns,  would  yearly  and  every  year  during  the  said 
term  Uiereby  granted,  well  and  truly  pay  and  cause  to  be  paid  unto  the  plain- 
tiff, his  executors,  administrators  or  assigns,  the  said  yearly  rent  or  sum  of  132/. 
10«L  upon  the  several  days  and  terms,  and  in  manner  thereinbefore  mentioned 
iMQQ-i  *uid  appointed  for  payment  thereof :  by  virtue  of  which  said  demise, 
-^  the  defendant  afterwards,  to  wit,  on  the  30th  of  September,  1832,  entered 
into  and  upon  all  and  singular  the  said  demised  premises  with  the  appurtenances, 
and  became  and  was  possessed  thereof  for  the  said  term  so  to  nim  thereof 
granted  as  aforesaid ;  that  after  the  making  the  said  indenture  and  during  the 
said  term  therebv  granted,  to  wit,  on  the  25th  of  March,  1836,  a  large  sum  of 
money,  to  wit,  the  sum  of  66/.  5<.  for  two  quarters  of  a  year  of  the  said  term, 
ending  on  the  day  and  year  last  aforesaid,  and  then  last  elapsed,  became  and  was 
dne  and  still  b  in  arrear  to  the  j^laintiff,  contrary  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  said  indenture,  and  of  the  said  covenant  of  the  de- 
fendant, by  him  in  that  behalf  so  made  as  aforesaid. 

Plea.  That  no  quarter's  rent  ending  on  the  said  26th  of  March,  1836,  then 
became  or  was  due  or  in  arrear  by  virtue  of  the  said  indenture  in  the  declaration 
mentioned,  or  according  to  any  of  the  provisos,  agreements,  covenants,  or  terms 
therein  contained,  or  any  thin^  therein  mentioned  in  manner  and  form  as  the 
plaintiff  had  in  his  declaration  m  that  behalf  alleged  j  and  of  that,  the  defend- 
ant put  himself  upon  the  country,  &c. 

Demurrer,  for  that  the  plea  of  riens  en  arriere  is  not  admissible  in  an  action 
for  a  breach  of  covenant  for  non-payment  of  rent  on  a  specified  day :  that  the 
plea  ought  to  have  shewn  specifically  and  with  sufficient  certainty  how  that 
quarter's  rent  did  not  become  due  or  in  arrear,  or  how  the  defendant  was  dis- 
charged from  the  payment  thereof :  that  it  ou^ht  to  have  shewn  how  the  quarter's 
rent  was  paid  or  discharsed,  instead  of  alleging  generally  that  it  was  not  due 
or  in  arrear :  that  as  a  plea  of  satisfaction  the  plea  was  bad  and  argumentative : 
that  it  was  double,  inasmuch  as  it  put  in  issue  not  only  that  the  quarter's  rent 
^871  ^^^^  became  due  or  in  arrear,  but  also  *that  it  was  due  or  in  arrear  at  the 
J  time  of  the  commencement  of  this  suit:  that  the  plea  ought  to  have 
shewn  specifically  a  performance  or  excuse  for  the  performance  of  the  said  cove- 
nant to  pay  the  quarter's  rent;  and  that  it  was  in  other  respects  insufficient,  &c. 

Joinder. 

ChanneU,  in  support  of  the  demurrer,  relied  on  the  objections  above  set 
forth. 

Hofffftnt,  contri.  Whether  rent  was  dne  on  a  certain  day  according  to  the 
provisions  of  the  deed,  was  a  fact  which  the  defendant  had  a  right  to  traverse. 
Doppose  that  from  the  whole  deed  an  intention  could  be  collected  that  the  rent 
dne  shonld  not  be  paid  on  that  particular  day,  but  a  few  davs  forwards :  the 
defendant  onlv  alleges  as  a  matter  of  &ct  that  by  the  provisions  of  the  deed, 
DO  rent  due  that  day  was  payable  in  the  manner  and  forms  set  forth  in  the  dec- 
laration. 
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TiNBAii,  0.  J.  If  the  deed  contained  any  snch  provision  for  delay,  the  de- 
fendant might  have  shewn  it  on  oyer.  It  appears  to  me  that  the  allegation  in 
the  declaration  is  this,  that  during  the  term  two  quarters'  rent  became  due  and 
in  arrear,  and  though  a  particular  day  is  specified,  that  carries  it  no  further;  the 
substantial  allegation  is,  that  the  rent  became  due  during  the  term.  It  is  no 
answer  to  that  allegation,  to  say  that  the  rent  did  not  become  due  on  a  particu- 
lar day }  and  then  according  to  the  old  authorities,  riens  en  arriere  is  no  plea  to  a 
covenant  for  payment  of  rent  on  a  particular  day.     1  Brownl.'ft  Gold  19.(a) 

Judgment  for  the  plaintiff. 

a)  But  see  2  Brownl.  &  Gold.  273.    Com.  Dig.  Pleader.  2  Y.  14,  and  Warner  t.  Theo- 
'  Cowp.  688. 


bald, 


*BOULTON  V.  WELCH.    April  27.  [^QSS 


<*The  note  for  2001.  drawn  by  H.  H.,  dated  18th  July  last,  payable  three  months  after 
date,  and  Indorsed  by  you,  became  due  yesterday,  and  is  returned  to  me  unpaid.  I 
therefore  request  you  will  let  me  have  the  amount  forthwith :" 

Held,  not  sufficient  notice  of  dishonour. 

This  was  an  action  by  the  indorsee  against  the  indorser  of  a  promissory  note. 
At  the  trial  before  Park,  J.,  the  following  was  the  only  notice  proved  to  haye 
been  given  to  the  defendant  of  the  plaintiff's  claim. 

<<  33  Northampton  Square,  22d  October,  1886. 

"  Sir, — ^The  promissory  note  for  200Z.,  drawn  by  Henry  Hanley,  dated  the 
18th  July  last,  payable  three  months  after  date,  and  indorsed  by  you,  became 
due  yesterday,  and  is  returned  to  me  unpaid.  I  therfore  give  you  notice  there- 
of, and  request  you  will  let  me  have  the  amount  thereof  forthwith. 

«W.  J.  Boulton." 

It  was  objected  on  behalf  of  the  defendant,  that  according  to  the  cases  of 
Hartley  v.  Case,  4  B.  &  C.  889,  and  Solarte  v.  Palmer,  7  Bing.  630, 1  New 
Oases,  194,  the  foregoing  letter  contained  no  sufficient  notice  of  dishonour  to 
charge  the  defendant;  and  a  verdict  was  thereupon  taken  for  the  plaintiff^ 
with  leave  for  the  defendant  to  move  to  enter  a  nonsuit  instead. 

A  rule  nisi  having  been  obtained  accordingly. 

Tal/ourdj  Serjt.,  shewed  cause.  It  is  true  that  in  Hartley  v.  Case,  it  waa 
held  that  the  letter  intended  as  a  notice  of  the  dishonour  of  a  bill  ouffht  to  state 
the  presentment  and  dishonour  as  specific  facts :  but  in  Solarte  v.  Palmer  it  was 
subsequently  held  in  the  Exchequer  Chamber  and  the  House  of  Lords  that  the 
notice  should,  either  in  express  terms  or  bv  necessary  implication,  ^n-  pK^go 
form  the  partv  that  the  bill  had  been  dishonoured.  Here  when  the  L 
holder  of  the  bill  himself  informs  the  indorser  that  the  note  became  due  and 
was  returned  unpaid,  it  is  a  necessair  inference  that  the  note  has  been  presented 
and  dishonoured ;  ortherwise  it  would  not  have  been  returned.  No  mercantile 
man  could  doubt  the  meaning  intended  to  be  conveyed.  The  letter  in  Hartley 
17.  Case  did  not  purport  to  be  a  notice  of  dishonour;  and  in  Solarte  v.  Palmer 
it  was  a  mere  request  of  ^payment  by  the  attorney  of  the  holder.  But  the  court 
will  not  extend  the  application  of  those  cases  which  are  fraught  with  the  incon- 
venience of  requiring  a  mercantile  man  to  express  himself  with  the  knowledge 
and  precision  of  a  lawyer.  The  defendant  does  not  allege  that  he  misunder- 
stood the  letter  or  incurred  inconvenience  from  the  terms  in  which  it  is 
couched. 

Bwhy,  in  support  of  the  rule.  Tte  court  will  not,  with  a  view  to  the  sup- 
posed  convenience  of  mercantile  men,  overrule  the  decision  of  the  judges  and 
the  House  of  Lords.  And  it  does  not  appear  from  thb  letter,  by  necessary  in- 
ference, that  the  note  had  been  dishonoured.  It  is  compatible  with  all  the 
plaintiff  alleges  that  he  may  have  negotiated  the  note,  and  that  it  may  have  been 
returned  to  him  by  some  person  who  failed  to  present  it  in  due  time. 
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TiNDALi  C.  J.  I  do  not  see  bow  it  is  possible  to  escape  from  tbe  rule  estab- 
lished by  tbe  two  decided  cases,  without  resorting  to  such  subtle  distinctions  as 
would  make  the  rule  itself  useless  in  practice.  The  rule  requires  that  either 
expressly  or  by  necessary  inference,  the  notice  shall  disclose  that  the  bill  or 
note  has  been  dishonoured.  The  form  of  a  protest  is,  "  Know  all  men,  that  I, 
A.  B.  on  the  day  of  at  the  usual  place  of  abode  of  the  said 

^oQQ-i  have  demanded  payment  *of  the  bill,  of  which  the  above  is  the 

^  copy,  which  the  said  £d  not  pay,  wherefore  I  the  said  do  here- 

by protest  the  said  bill.    Dated  this        day  of  "    The  two  important  facts 

are,  the  payment  of  the  bill  has  been  demanded  of  the  acceptor,  and  that  pay- 
ment has  not  been  obtained.  In  like  manner,  in  the  case  of  a  promissory  note, 
the  notice  should  show  a  presentment  to  the  maker,  a  demand  of  payment,  and 
refusal.  Here,  the  notice  only  states  that  the  note  became  due  and  was  re- 
turned unpaid.  These  foots  are  compatible  with  an  entire  omission  to  present 
the  note  to  the  maker.  I  think,  therefore,  the  notice  is  insufficient,  and  that 
this  rule  must  be  made  absolute. 

Park,  J.  I  lament  the  loss  which  must  ensue  to  the  plaintiff,  but,  con- 
ristently  with  the  two  decided  cases,  I  cannot  esteem  this  notice  sufficient. 

BosANQUET,  J.  I  cannot  distinguish  this  from  the  two  decided  cases,  and 
am  therefore  of  opinion  the  rule  must  be  made  absolute. 

GoLTMAN,  J.  I  regret  the  decision  we  are  compelled  to  pronounce ;  but  I 
cannot  distinguish  this  from  the  cases  which  have  been  referred  to.  Our  decision, 
however,  may  upon  the  whole  operate  beneficiaUy,  by  compelling  holders  of  bills 
to  be  more  precise  in  giving  these  notices.  Eule  absolute. 


^o^T  *BLATCHFORD  v.  T4ie  Mayor,  Aldermen,  and  Burgesses  of  the 
^^^J  Borough  of  PLYMOUTH.    Apra27. 

Demise  of  a  mill  and  the  stream  of  water  flowing  in  the  leat  belonging  to  the  lessor,  ex- 
cept so  much  of  the  water  as  should  be  sufficient  for  the  supply  of  persons  whom  the 
lessor  should  already  have  contracted  with  or  should  thereafter  contract  to  supply, 
provided  that  such  a  quantity  should  be  left  as  should  be  sufficient  to  supply  the  mill 
for  twelve  hours  a  day.  Covenant  that  the  lessee  should  eigoy  without  interruption  of 
the  lessor,  or  of  persons  claiming  by  his  act,  means,  consent,  default,  privity,  or  pro- 
curement : 

Held,  no  demise  of  water  for  twelve  hours  a  day,  and  that  diversions  occasioned  by  con- 
tracts previous  to  the  demise  were  no  breach  of  the  covenant  for  quiet  eigoyment. 

The  declaration  stated,  that  the  defendants,  by  their  name  of  the  mayor  and 
commonalty  of  the  borough  of  Plymouth,  had  demised  to  the  plaintiff,  his  exe- 
cutors, administrators,  and  assigns,  a  certain  millhouse  and  mill  used  for  the 
grinding  of  com  and  grain,  commonly  called  or  known  by  the  Higher  Grist 
llill^  situate,  &o.,  with  the  appurtenances,  together  with  the  use  of  the  stream 
of  water  running  or  flowing  in  the  leat  or  trench  belonging  to  the  defendants, 
from  the  northern  end  of  the  said  demised  premises  unto  the  said  mill,  and  the 
launder  in  which  the  same  water  then  ran  or  flowed,  and  the  floodhatch,  sluices, 
and  other  water-works  therein,  together  with  all  erections,  buildings,  walls, 
fences,  ways,  paths,  passages,  toll,  custom,  benefit  of  grinding  com,  and  grain, 
and  all  manner  of  other  rights,  priyileges,  advantages,  easements,  profits,  com- 
modities;  ,and  appurtenances  whatsoever,  to  the  said  millhouse,  mill,  and  pre- 
mises belonging,  or  in  anywise  appertaining :  excepting  and  idways  reserving 
oat  of  the  said  demise  and  grant,  unto  the  defendants,  their  successors  and  as- 
signs, so  much  and  such  part  of  the  said  stream  of  water,  running  or  flowing  in 
the  said  leat  or  trench  belonging  to  the  defendants,  as  diould  be  sufficient  for 
the  supply  of  such  and  so  many  of  the  inhabitants  of  the  town  and  borough 
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of  Pljmoatlii  and  all  such  bodies  politic  and  corporate,  officers  and  depart- 
ments in  his  Majesty's  ^service,  having  establishments  within  or  near   rn^onq 
to  the  said  borough,  or  other  person  or  persons  whomsoever,  as  the  de-  "- 
fendants  had  then  already  contracted  or  agreed,  or  should  at  any  time  thereafter 
contract  or  agree,  to  supply  with  water  from  their  said  stream  or  leat :  provided, 
nevertheless,  that  such  a  quantity  of  water  should  be  always  left  to  flow  to  the 
said  mill  as  should  be  sufficient  for  the  due  working  thereof,  for  the  space  of 
twelve  hours,  at  least,  in  each  and  every  day  of  the  said  term  intended  to  be 
thereby  granted ;  times  of  needful  reparation  and  cleansing  the  said  trench  or 
leat,  the  Dreaking  of  the  banks  thereof,  and  casualties  of  fire  and  frost  only  ex- 
cepted :  also  excepting  and  reserving  full  and  free  liberty,  license,  and  authority 
for  Mary  Brodrick,  her  heirs  and  assigns,  and  also  to  and  for  the  defendants, 
their  successors  and  assigns,  and  their  respective  agents,  workmen,  and  servants, 
twice  in  every  year  during  the  said  term  intended  to  be  by  the  said  indenture 
granted,  or  oftener  if  occasion  should  require,  to  enter  into  and  upon  the  said 
millhouse,  mill,  dwelling-house,  and  premises  thereby  demised,  and  every  part 
thereof,  to  view  the  state  and  condition  of  the  same,  and  likewise  of  the  said 
trench  or  leat  belonging  to  the  defendants;  and  also  excepting  and  reserving 
unto  the  defendants,  their  successors  and  assigns,  certun  fines,  penalties,  forfei- 
tures, sum  and  sums  of  money  in  the  said  indenture  more  particularly  mentioned 
and  described: — to  have  and  to  hold  the  said  mill,  millhouse,  &;.,  with  the 
use  of  the  water  running  to  the  said  mill  and  the  water-works  thereon,  and 
all  and  singular  other  the  premises  in  the  said  indenture  before  mentioned 
and  described,  and  thereby  demised  or  intended  so  to  be,  with  their  and  every 
of  their  customs,  liberties,  privileges,  advantages,  members,  and  appurtenances 
whatsoever,  except  as  before  excepted,  nnto  the  plaintiff,  his  executors,  admin- 
istrators, and  assigns,  from  the  *24tb  of  June  1832,  for  and  during,   r^gno 
and  unto  the  full  end  and  term  of  twenty-one  years  from  thence  next  '- 
ensuing,  and  fully  to  be  complete  and  ended :  the  plaintiff  yielding  and  paying, 
&c.     That  the  defendants,  by  their  then  name  of  the  mayor  and  commonalty,  did 
thereby  for  themselves,  their  successors  and  assigns,  covenant,  promise,  and 
agree  to  and  with  the  plaintiff,  his  executors,  administrators,  and  assigns,  that 
the  said  plaintiff,  his  executors,  administrators,  and  assigns  observing  and  per- 
forming the  several  covenants  and  agreements  hereinbefore  contained,  by  him 
and  them  to  be  observed  and  performed  should,  and  lawfullv  might,  peaceably 
and  quietly  have,  hold,  use,  occupy,  and  enjoy  the  said  millhouse,  mill,  water- 
works, and  all  and  singular  other  the  premises  intended  to  be  thereby  demised, 
with  their  appurtenances,  for  and  during  the  full  and  complete  term  of  twenty- 
one  years  thereby  granted,  without  any  lawful  hindrance,  denial,  molestation, 
or  interruption  whatsoever,  of  or  by  the  said  M.  Brodrick,  her  heirs,  executors, 
administrators,  and  assigns,  or  of  or  by  the  defendants,  their  successors  or  as- 
signs, or  any  other  person  or  persons  whomsoever,  rightfully  claiming  or  to 
claim,  by,  through,  under  or  in  trust  for  them,  any  or  either  of  them,  or  by 
their,  any,  or  either  of  their  acts,  means,  consent,  default,  privity,  or  procure- 
ment.    Breach, — that  though  the  plaintiff  had  always,  from  the  time  of  the 
making  the  said  indenture  hitherto,  well  and  truly  paid  the  said  rent  by 
the  said  indenture  reserved  on  the  days  and  in  the  manner  in  the  said  inden- 
ture appointed  for  payment  thereof,  and  observed,  performed,  fulfilled,  and 
kept  all  thinffs  in  the  said  indenture  contained  on  his  part  and  behalf  to  be  per- 
formed, frilfilled,  and  kept,  according  to  the  tenor  and  effect,  and  true  intent 
and  meaning  of  the  said  indenture,  yet  the  defendants,  on  the  31st  of  March 
1833,  and  on  divers  days  between  that  day  and  the  commencement  of  this  suit, 
wrongfully  and  injuriously  drew  and  took,  and  *caused  and  procured  to    pwui^ 
be  drawn  and  taken,  from  and  out  of  the  said  stream,  divers  large  quan-    L^*^"* 
tities  of  the  water  thereof,  although  the  residue  of  the  water  of  the  said  stream, 
which,  on  those  days,  was  left  to  flow  to  the  said  mill,  was  not  sufficient  for  the 
due  working  thereof  for  the  space  of  twelve  hours  on  any  or  either  of  those  days. 
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althoagh  no  casn&Itiefi  of  fire  or  frost,  nor  any  times  of  needfdl  reparation  or  cleans- 
ing of  the  said  trench  or  leat,  or  any  breaking  of  the  banks  thereof  required  the 
drawing  or  taking  thereof:  and  the  defendants,  on  those  days  and  times,  wrong- 
folly  and  injuriously  hindered,  denied,  molested,  and  interrupted  the  plaintiff 
in  the  use  of  the  said  millhouse,  mill,  and  machinery,  whereby  the  plaintiff, 
during  all  the  time  aforesaid,  was  hindered  and  prerented  from  workinsr  the  said 
mill,  and  had  lost  and  been  deprived  of  divers  great  gains  and  profits  which  would 
otherwise  have  arisen  and  accrued  to  him  from  the  working  of  the  said  mill. 

The  defendants  pleaded,  that  they  did  not  wrongfully  and  injuriously  draw 
and  take,  or  cause  and  procure  to  be  drawn  and  taken,  from  and  out  of  the  said 
stream,  the  said  quantities  of  the  water  thereof  in  the  declaration  mentioned,  or 
any  part  thereof,  although  the  residue  of  the  water  of  the  said  stream  which,  on 
the  said  days  was  left  to  flow  to  the  said  mill,  was  not  sufficient  for  the  due 
workiuff  thereof  for  the  space  of  twelve  hours  on  any  or  either  of  the  said  days, 
althougn  no  casualty  of  fire  or  frost,  nor  any  times  of  needful  reparation  or 
cleansing  of  the  said  trench  or  leat,  or  any  breaking  of  the  banks  thereof  re- 
quired the  drawing  or  taking  thereof;  nor  did  the  defendants  wrongfully  and 
injuriously  hinder,  deny,  mokst,  or  interrupt  the  plaintiff  in  the  use  of  the  said 
millhouse^  mill,  or  machinery  in  manner  and  form  as  the  plaintiff  had  above 
alleged ;  and  of  that,  the  defendants  put  themselves  upon  the  country,  &c. 
^^f.^  *At  the  tnal  before  Alderson,  J.  Devon  Summer  assizes  1836,  it  was 
-'  admitted  that  since  the  execution  of  the  lease  the  defendants  had  done 
no  act  in  the  way  of  diversion  to  lessen  the  quantity  of  water  in  the  leat.  And 
it  appeared  that  previously  to  the  execution  of  the  lease,  and  at  the  time  of  the 
action,  there  were  no  less  than  eight  outlets  by  which  the  water  of  the  leat  was 
diminished.  Six  of  these  were  c^led  ox  eye$y  that  is,  streams  passing  through 
holes  in  stone  or  wood  of  the  size  of  an  ox's  eye ;  two  of  them — a  flood  hatch 
to  Heavy  Mill,  and  a  stream  to  the  Gt)vemment  Victualling  Office — were  of  a 
considerable  size. 

The  outlet  to  Meavy  Mill,  which  was  mentioned  in  the  recital  of  the  lease, 
existed  at  the  time  of  passing  the  stat.  27  Eliz.  c.  21,  by  which  power  is  given 
to  the  mayor  and  commodity  of  Plymouth,  and  their  successors,  to  dig  a  ditch  or 
trench  six  or  seven  feet  over  in  all  places,  over  all  grounds  lying  between  the 
river  Mew  or  Meavy,  for  the  convenient  or  necessary  conveying  of  the  same 
river  to  Che  said  town ;  and  at  the  end  of  that  statute  is  a  proviso  '^  that  nothing 
in  the  act  should  extend  to  give  liberty  to  bring  the  said  water,  or  any  part 
thereof,  out  of  its  ancient  course,  unless  every  such  person  and  persons  as  were 
owners  of  any  mill  or  mills,  situate  and  standing  upon  or  near  the  said  river 
Mew  or  Meavy  should  first  be  compounded  with,  if  the  said  mill  by  the  bring- 
ing of  the  said  water  or  any  part  thereof,  into  the  said  town  of  Plymouth  be  im- 
paired or  injured  r''  and  the  stream  to  the  Grovemment  Victualling  Office  was 
authorized  by  stat.  5  Gr.  4.  c.  49,  by  which,  after  reciting  that  the  mayor  and 
corporation  were  willing  to  furnish  water  to  the  Victualling  Office,  it  is  enacted, 
a.  3,  that  '^  the  said  mayor  and  commonalty  shall,  and  they  are  hereby  required 
to  convey  from  the  said  stream  or  leat,  by  a  sluice  or  such  other  ways  and  means 
««am  ^  *^®y  °**y  l^^tS^  *proper,  a  supply  equal  to  400  tuns  daily,  of  pure 
"5^oJ  wholesome  fresh  water  into  the  said  reservoir  of  the  said  commissioners, 
to  be  from  thence  conveyed  and  apportioned  and  distributed  among  the  different 
departments  of  the  said  victualling  establishments  at  Cremill  Point  and  the 
naval  hospital  aforesaid,  in  such  manner  as  the  said  commissioners  shall  think 
fit/' — ''in  consideration  whereof,  the  said  mayor  and  commonalty  and  their 
successors,  shall  be  entitled  to,  and  shall  have  and  receive  a  net  annual  rent  or 
sum  of  250^.,  free  and  clear  of  any  deduction.'^ 

It  was  admitted,  that  one  of  the  eisht  streams  had  been  supplied  to  a  house 
for  upwards  of  180  years  at  an  annual  payment  of  \l.  Is.  \  two,  for  upwards  of 
100  years  without  payment ;  and  a  third,  without  payment,  for  several  year9 
before  the  lease,  to  the  plaintiffs.    Two  others  had,  for  several  years  be- 
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fore  the  lease,  been  supplied  to  tanyards,  one  at  10^.  10s.  a  year,  the  other  at 
6L  6«.  And  400  tuns  daily  had  been  supplied  to  the  Victualling  Office  under 
5  G.  4y  c.  49,  at  a  rent  of  250/.  a  year.  It  was  proved  that  at  some  seasons 
there  was  not  water  enough  to  work  the  plaintiff's  mill  for  twelve  hours  a  day. 

A  verdict  was  found  for  the  plaintiff,  with  leave  for  the  defendant  to  move 
to  set  the  verdict  aside  and  enter  a  nonsuit  instead,  upon  a  construction  of  the 
covenant  for  quiet  enjoyment.     Accordingly, 

Sir  W.  FdUeU  obtained  a  rule  nisi  to  that  effect,  contending,  that  as  things 
had  all  along  remained  precisely  in  the  state  they  were  in  at  the  time  of  the 
lease,  there  was  no  act  of  the  defendants  that  could  be  styled  a  breach  of  the 
covenant  for  quiet  enjoyment. 

Wilde  Serjt.,  Earl^  and  Moody ^  shewed  cause.  The  defendants  have  granted 
the  mill,  and  a  supply  of  *water  for  twelve  hours  a  day :  for  the  provi-  pteogj 
sion  that  the  plaintiff  shall  have  the  water  twelve  hours  a  day  is  an  ex-  ■- 
ception  out  of  the  exception  touching  preceding  grants ;  an  exception  out  of  an 
exception  leaves  the  thine  unexcepted  \  Com.  Dig.  Fait.  E.  7. ;  and  every  exception 
the  act  and  is  word  of  the  lessor,  grantor,  &c.,  and  shall  be  taken  stricte  against 
him.  So,  words  added  to  an  exception  may  qualify  the  force  of  the  words,  and  ex- 
plain the  intent  of  the  exception ;  as  if  a  man  leases  land,  except  his  wood,  osier, 
oak,  ash,  and  crab  trees,  &c.,  the  soil  is  not  excepted.  Com.  Dig.  Fait.  E.  8. 
In  Bowler  v.  WoUey,  15  East,  444,  where  a  vender  conveyed  to  a  purchaser,  in 
fee,  a  messuage,  buildings,  yards,  gardens,  and  homestead,  with  the  appurten- 
ances, and  certain  closes  of  land,  excepting  all  mines  of  coal  under  the  said  lands 
and  hereditaments,  with  liberty  to  enter  and  sink  pits  for  getting  aU  such  coal, 
and  to  erect  engines  and  make  drains,  &o.  necessary  for  wonting  the  coal ;  except 
as  to  such  lands  as  la^  within  150  yards  of  the  messuage  and  buildings,  and  ex- 
cept any  homestead ;  it  was  held,  that  the  vendor  thereby  reserved  to  himself 
the  right  to  dig  coals  under  the  messuage,  buildings,  homestead,  and  within  150 
yards  of  the  same  respectively ;  but  was  not  entitled  to  sink  pi^  erect  engines, 
or  make  drains  within  150  yards  of  the  messuage  or  buildings,  or  within  the 
homestead. 

The  same  rule  obtains  in  the  construction  of  statutes.  Thus,  in  Wymer  t;. 
Kemble,  6  B.  &  0.  483,  Lord  Tenterden  held  that  the  proviso  in  6  G.  4,  o.  16, 
6.  108,  that  no  creditor  who  shall  sue  out  execution  on  any  judgment  by  default, 
shall  avail  himself  of  such  execution  to  the  prejudice  of  other  creditors,  limited  to 
creditors  having  security,  the  exception  in  favour  of  executions  levied  before  the 


♦The  effect  of  the  proviso,  therefore,  is  to  guarantee  to  the  plaintiff  r#gQo 
water  for  twelve  hours  a  day,  leaving  the  defendants  to  dispose  of  the  re-  ^ 
sidue  as  they  think  fit.  Having  entered  into  such  an  engagement,  they  must 
perform  it  or  pay  damages  for  the  nonperformance :  and  it  is  immaterial  whether 
they  are  prevented  by  previous  or  subsequent  contracts  incompatible  with  the 
present  grant.  For  as  it  was  their  voluntary  act  to  enter  into  the  covenant, 
even  the  acts  of  parliament  furnish  no  excuse.  Those  local  acts, — 27  Eliz.  and 
6  G.  4. — though  public  acts  for  the  purposes  of  pleading  and  evidence,  are  mere 
conveyances,  as  fsLr  as  the.  defendant's  rishts  are  concerned:  4  Ilep.  76  b.  77  a. ; 
Lucy  V.  Levington,  1  Ventr.  176 ;  The  King  v.  Toms,  Dougl.  386.  In  Brett 
V.  Beals,  Moo.  &  Mai.  419,  and  Hornby  v.  Houlditch,  1  T.  B.  93,  note  a,  local 
acts  of  parliament  were  not  allowed  to  be  given  in  evidence  to  shew  by  their  re* 
citals,  title  in  a  corporation ;  and  the  defendants  cannot  now  excuse  themselves 
under  these  acts  of  parliament,  which  in  effect  are  no  more  than  coveyances  by 
themselves  and  their  predecessors.  It  is  by  their  own  acts,  therefore  that  the 
plaintiff  has  been  deprived  of  the  twelve  hours  water  which  the  defendants 
agreed  to  furnish ;  at  all  events  the  supply  to  the  two  tanyards  was  not  enjoined 
by  either  of  the  statutes. 

Then  the  breach  is  sufficiently  alleged,  for  any  description  of  annoyance  to 
the  occupation  of  the  premises  which  prevents  the  lessee  from  enjoying  his  pro* 
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perty  in  so  ample  a  manner  as  he  is  entitled  to  do  bj  the  tenns  of  the  lease, 
amonnts  to  a  breach  of  coYenant  for  qniet  enjoyment :  thus,  if  a  man  covenant 
that  he  will  not  intermpt  the  covenantee  in  the  enjoyment  of  a  close,  the  erection 
"^6991  ^^  ^  ^^  which  intercepts  it  is  a  breach  of  the  covenant,  although  he  had 
J  *a  right  to  erect  it.  Andrews  Paradise,  8  Mod.  318.  So  in  Morris  v, 
Edgington,  3  Taunt.  25,  it  was  held  that  an  action  on  the  covenant  for  quiet 
enjoyment  might  be  maintained  for  the  disturbance  of  a  way  of  necessity. 

And  in  Bacon's  Abridgment,  Covenant  I.,  it  is  laid  down,  '^  that  if  A.  cove- 
nants to  permit  B.  his  heirs  and  assigns,  to  take  and  enjoy  the  rents,  issues, 
and  profits  of  certain  lands,  and  in  an  action  of  covenant  the  plaintiff  assigns  for 
breach,  that  A.  took  the  profits,  and  non  permisset,  B.  to  enjoy,  &c.  this  breach 
is  well  assigned,  for  the  taking  of  the  profits  by  A.  is  a  special  disturbance. 

Sir  W.  FoOet,  Orowder,  Rowe,  and  BuU,  in  support  of  the  rule.  It  is  not 
disputed  that  the  defendants  have  covenanted  not  to  reduce  the  supply  of  water 
under  a  twelve  hours'  supply,  or  that  they  may  not  be  liable  to  an  action  if  the 
plaintiff  finil  to  obtain  a  twelve  hours'  supply ;  but  though  they  should  be  liable 
to  an  action  for  misrepresenting  to  the  plaintiff  the  amount  of  water  they  were 
able  to  furnish,  there  has  been  no  grant  of  the  leat  and  no  breach  of  the  cove- 
nant for  quiet  enjoyment.  The  grant  is  of  the  mill  and  of  the  use  of  the  water 
running  in  the  leat ;  the  defendants  retaining  their  right  to  the  leat,  but  agree- 
ing that  the  plaintiff  shall  have  the  use  of  the  water  for  twelve  hours  daily ; 
and  a  breach  of  the  covenant  for  quiet  enjoyment  of  the  grant  could  only  be 
effected  by  some  act  of  commission  on  the  part  of  the  defendants,  or  persons 
claiming  under  them,  subsequentlv  to  the  lease. 

It  does  not  clearly  appear  whether  the  deficiency,  of  which  the  plaintiff  com- 
plains, was  occasioned  by  the  supply  of  the  Meavy  mill,  of  the  Victualling 
Office,  of  the  inhabitants  of  Plymouth,  or  by  the  other  sources  of  expenditure. 
*7001  ^^^  *^^  ^^  these,  the  Meavy  mills  and  the  *Victualling  Office,  were  sup- 
-■  plied  by  title  paramount,  of  which  the  plaintiff,  in  the  recital  to  the 
lease  and  the  exception,  had  ample  notice ;  and  for  which  the  defendants  are 
not  responsible ;  Merrill  v.  Frame,  4  Taunt.  329  ]  Hobson  v.  Middleton,  6  B. 
k  C.  295 ;  Browning  v.  Wright,  2  B.  &  P.  13 ;  Woodhouse  v,  Jenkins,  9  Bingh. 
431 ;  the  party  who  takes,  with  notice  of  an  incumbrance,  being  bound  by  it. 
Osilvie  V.  Foljambe,  3  Merivale,  65.  The  defendants  have  granted  the  mill 
only,  and  the  covenant  for  quiet  enjoyment  applied  to  that  grant,  not  to  the 
provision  that  the  supply  for  twelve  hours  should  not  be  reduced.  For  failing 
to  make  good  that  provision  the  defendants  may  be  liable  in  another  way,  but 
die  breacn  alleged  on  the  covenant  for  quiet  enjoyment  of  the  grant,  is,  that 
they  have,  since  the  lease,  wrongfully  drawn  off  the  water,  or  caused  and  pro- 
cored  it  to  be  drawn  off  ^  and  no  act  of  that  sort  was  proved,  the  leat,  at  th3 
time  of  the  action,  being  in  the  same  condition  as  at  the  time  of  the  lease. 

The  local  acts  were  not  produced  as  in  Brett  v,  Beales  to  prove  title  in  the 
defendants,  but  merely  to  shew  that  a  certain  quantity  of  the  water  was  with- 
drawn by  title  paramount,  which  might  occasion  the  deficiency  of  which  the 
plaintiff  complained:  and  in  Beaumont  v.  Mountidn,  10  Bingh.  404,  Tindal, 
C.  J.;  with  reference  to  an  act  for  incorporating  an  insurance  company,  said, 
npon  a  motion  for  a  nonsuit  on  the  around  that  the  act  had  not  been  proved  by 
an  authenticated  copy,  '^  We  may  decide  on  the  present  application,  without 
attempting  to  distinguish  between  this  case  and  Brett  v.  Beales.  The  legisla- 
ture has  required  us,  without  qualification,  to  take  judicial  notice  of  this  act  as 
of  a  public  act;  we  are  bouna  to  obey,  and  we  should  disobey  if  we  were  to 
^011  ^^^^  ^  ^^^^  application."  The  loss  of  the  water  by  title  paramount 
^  ^would  be  no  breach  of  the  covenant  for  title.  If  the  lessee  meant  to 
goaid  against  defects  of  title  he  should  have  required  an  express  covenant  for 
that  purpose.  Pickett  v.  Loggon,  14  Yes.  jun.  215.  The  covenant  for  quiet 
enJOTment  does  not  amount  to  a  covenant  for  title.  Per  Lord  EUenborough, 
C.  J^,  in  Howell  r.  mohards,  11  East,  648. 
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TiNDAii,  C.  J.    This  is  an  action  on  a  coTonant  for  quiet  enjcmnent  of  a  mill 
with  the  appurtenances^  described  in  the  lease  on  whicn  the  plaintiff  sues ;  and 
the  objection  taken  by  the  defendants  is,  that  the  subject-mattet;  in  respect  of 
which  the  plaintiff  sues,  did  not  pass  by  the  grant,  and  that  even  if  it  did,  upon 
the  breach  which  has  been  assigned,  the  plaintiff  is  out  of  Court.     The  ques- 
tions, therefore,  to  be  decided  are  two :  first,  whether  the  water,  the  diversion 
of  which  is  the  subject  of  the  plaintiff's  action,  passed  by  the  demise  from  the 
defendants.     The  property  demised  is  described  as  "  the  higher  grist  mill,  with 
the  appurtenances,  together  with  the  use  of  the  stream  of  water  running  or 
flowing  in  the  leat  befonffing  to  the  defendants,  from  the  northern  end  of  the 
demised  premises  until  the  said  mill,  and  the  launder  in  which  the  same  water 
then  ran,  and  the  flood  hatch,  sluices,  and  other  water  works  therein,  together 
with  all  erections,  buildings,  walls,  fences,  ways,  paths,  passages,  toll,  custom, 
benefit  of  grinding  com  and  grain,  and  all  and  aU  manner  of  other  rights,  privi- 
leges, advantages,  easements,  profits,  commodities  and  appurtenances  whatsoever 
to  the  said  miU  and  premises  belonging  or  appertaining.'^    If  the  description 
had  gone  no  further, — if  there  had  been  no  exception  or  proviso, — ^I  should  have 
said  that  the  intention  was  to  pass  the  mill,  and  also  the  use  of  the  stream  of 
water  as  it  was  then  running  *at  the  date  of  the  lease.    If  that  were  so,  rni*jM 
as  nothing  had  been  done  since  the  lease,  the  plaintiff  would  have  no  I- 
ground  of  action.    But  it  is  contended  that  if  we  look  to  the  exception  and 
proviso  following  it,  we  shaU  collect  that  it  was  the  intention  of  the  defendants 
to  grant  the  water  for  twelve  hours  daily.     The  terms  of  the  exception  are, — 
'^  excepting  and  always  reserving  out  of  this  present  demise  and  grant,  unto  the 
defendants,  their  successors,  and  assigns,  so  much  and  such  part  of  the  said 
stream  of  water  running  or  flowing  in  the  said  leat  or  trench  belonging  to  the 
defendants,  as  should  be  sufficient  for  the  supply  of  such  and  so  many  of  the 
inhabitants  of  the  town  and  borough  of  Plymouth,  and  all  such  bodies  politic 
and  corporate,  officers  and  departments  in  his  Majesty's  service,  having  estab- 
lishments within  or  near  to  the  said  borough,  or  other  person  or  persons  whom- 
soever, as  the  defendants  had  then  already  contracted  or  agreed,  or  should  at 
any  time  thereafter  contract  or  agree  to  supply  with  water  from  their  said  stream 
or  leat." 

If  that  exception  had  stood  alone,  it  would  have  been  void  as  repugnant  to 
the  grant,  and  as  enabling  the  lessor  to  take  away  all  he  had  granted. 

There  is,  therefore,  the  following  proviso,—"  provided  nevertheless,  that  such 
a  quantity  of  water  should  be  always  left  to  flow  to  the  said  mill  as  should  be 
sufficient  for  the  due  working  thereof  for  the  space  of  twelve  hours  at  least  in 
each  and  every  day  of  the  said  term  intended  to  be  thereby  granted, — times  of 
needful  reparation  and  cleansing  the  said  trench  or  leat,  the  breaking  of  the 
banks  thereof,  and  casualties  of  fire  and  frost  only  excepted." 

The  effect  of  this  is  to  limit  the  lessors  as  to  the  friture.  The  lessors  knew 
what  was  already  granted :  the  lessors  stipulate  that  they  may  grant  more }  but 
the  lessees  insist  that,  notwithstanding  anv  such  grant,  ^sufficient  shall  r4t70Q 
be  left  to  flow  for  twelve  hours  a  day.  ^here  is,  therefore,  no  stipula-  ^ 
tion  or  absolute  grant  of  twelve  hours'  water,  but  merely  that,  in  case  of  any 
further  grant,  twelve  hours'  water  shall  be  left.  If  so,  is  the  plaintiff  or  not 
out  of  Court  upon  this  demise  F  "  To  have  and  to  hold  the  said  mill,  mill- 
house,  mill  machinery,  implements  and  utensils,  dwelling-house,  stable,  garden 
and  close  of  land,  with  the  use  of  the  water  running  to  the  said  mill,  and  the 
waterworks  thereon,  and  all  and  singular  other  the  premises  in  the  said  inden- 
ture before  mentioned  and  described,  and  thereby  demised  or  intended  so  to  be, 
with  their  and  every  of  their  customs,  liberties,  privileges,  advantages,  members, 
and  appurtenances  whatsoever,  except  as  before  excepted,  unto  the  plaintiff,  his 
executors,  administrators,  and  assigns,  from  the  24th  of  June,  1832^  for  and 
during  and  unto  the  frill  end  and  term  of  twenty-one  years." 

It  seems  to  me  that  the  deficiency  of  daily  supply  does  not  give  a  cause  of 
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Mtion  upon  iluB  demiae^  insBiimoh  as  there  is  no  grant  of  the  quantity  insist- 
ed on. 

But,  seoondly,  assuming  that  there  has  been  a  demise  of  this  quantity,  has 
there  been  any  breaoh  of  the  covenant  for  quiet  enjoyment  ?  That  covenant  is 
'^  that  the  said  plaintiff,  his  executors,  administrators,  and  assigns  observing  and 
performing  the  several  covenants  and  agreements  hereinbefore  contained  by  him 
and  them  to  be  observed  and  performed,  should,  and  lawfully  might,  peaceably  and 
quietly  have,  hold,  use,  occupy,  and  enjoy  the  said  mill-house,  mill,  waterworks, 
and  ail  and  singular  other  the  premises  intended  to  be  thereby  demised  with 
their  appurtenances,  for  and  during  the  full  and  complete  term  of  twenty-one 
years  thereby  granted  without  any  lawful  hindrance,  denial;  molestation,  or 
interruption  whatsoever  of  "or  by  the  said  M.  Brodrick,  her  heirS;  executors, 
*7041  ^o^^i'^^n^n  ^^  assigns,  or  of  or  by  the  defendants,  their  successors 
•^  *or  assigns,  or  any  other  person  or  persons  whomsoever,  rightfully  claim- 
ing or  to  claim  by,  through,  under  or  in  trust  for  them,  any  or  either  of  them, 
or  by  their,  any  or  either  of  their  acts,  means,  consent,  de&ult,  privity,  or  pro- 
curement. 

By  this  covenant  three  classes  of  acts  are  guarded  aeainst :  acts  of  the 
defendants  individually ;  acts  of  persons  claiming  under  tnem ;  and  acts  occa- 
sioned by  their  means  or  de&ult.  The  breach  assigned  is,  that  '<  the  defen- 
dants, on  the  Slst  of  March,  1883,  and  on  divers  days  between  that  day  and 
the  oommencement  of  this  suit,  wrongfully  and  injuriously  drew,  and  tooE  and 
caused  and  procured  to  be  drawn  and  taken,  from  and  out  of  the  said  stream, 
divers  large  quantities  of  the  water  thereof,  although  the  residue  of  the  water 
of  the  said  stream,  which,  on  those  days,  was  left  to  flow  to  the  said  mill,  was 
not  sufficient  for  the  due  working  thereof  for  the  space  of  twelve  hours  on  any 
or  either  of  those  days,  although  no  casualties  of  fire  or  frost,  nor  any  times  of 
needful  reparation  or  cleansing  of  the  said  trench  or  leet,  or  any  breaking  of 
the  banks  thereof  required  the  drawing  or  taking  thereof:  and  the  defendants,  on 
those  days  and  times  wrongfully  and  injuriously  hindered,  denied,  molested,  and 
interrupted  the  plaintiff  in  the  use  of  the  said  mill-house,  mill,  and  machinery." 

The  evidence  was,  not  that  the  defendants  had  none  or  had  procured  any  act 
to  be  done  since  the  execution  of  the  lease ;  it  was  admitted  they  had  done 
nothing  since  that  period ;  but  it  was  shown  that  persons,  having  rights  under 
prior  grants,  had  diminished  the  quantity  of  water  that  might  otherwise  have 
flowed  to  the  plaintiff's  mill.  That  evidence  would  only  have  suited  a  breach 
that  persons,  having  prior  title  under  the  defendants,  had  impaired  the  plain- 
tiff's enjoyment;  but  it  does  not  fall  within  the  triple  condition  of  this  cove- 
**0'S1  ^^^^  *^^^  quiet  enjoyment.  In  Com.  Dig.,  Pleader,  2  Y .  2,  it  is  laid  down 
-^  that  'Hhe  breach  ought  to  be  co-extensive  with  the  import  and  effect  of 
the  eovenant." 

It  is  unnecessary  for  us  to  enter  into  the  consideration  of  the  effect  of  the 
two  local  acts  of  parliament,  because,  on  the  grounds  already  mentioned,  this 
rule  ought  to  be  mieide  absolute. 

Pabk,  J.  concurred. 

BosANQUET,  J.  There  are  two  questions  in  this  case:  one  as  to  the  con- 
struction to  be  put  on  the  demise  from  the  defendants;  the  other  as  to  the  pro- 
priety of  the  breach  of  covenant  which  the  plaintiff  assignes.  The  first,  which 
regulates  the  contract,  is  the  most  material.  On  the  part  of  the  plaintiff  it  is 
contended  that  4ie  effect  of  the  whole  instrument  is  a  demise  of  so  much  water 
as  will  supply  the  mill  for  twelve  hours  a  day.  But  I  think  that  such  is  not 
the  true  constmction.  The  demise  is  of  the  mill  with  its  appurtenances,  and 
the  use  of  the  water  running  in  the  leet ;  then  comes  the  exception,  which 
reserves  to  the  defendants  so  much  of  the  water  as  they  had  then  contracted  or 
should  thereafter  contract  to  supply  to  the  inhabitants  of  the  town,  the  victual- 
ling office,  or  any  other  persons.  The  effect  of  the  exception,  if  it  stopped 
there,  would  be  altogether  derogatory  to  the  grant.    But  then  comes  the  pro- 
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viso,  that  saoh  a  quantity  of  water  should  be  feft  to  flow  to  the  mill  as  should 
be  sufficient  to  work  it  for  twelve  hours  a  day. 

.  That  proviso  is  to  be  applied  as  a  limit  to  what  the  defendants  are  to  do  in 
future:  they  are  not  to  be  allowed  by  any  act  subsequently  to  the  lease  to 
reduce  the  supply  to  less  than  enough  for  twelve  hours :  but  if  the  stream  did 
not  supply  that  quantity  before,  the  proviso  is  not  a  grant  or  engagement  that 
such  shall  *be  the  quantity  demised.  If  this  be  the  true  construction  rrrn^ 
of  the  deed  there  is  an  end  of  the  plaintiff's  claim.  ■' 

But  supposing  it  to  be  doubtful, — can  the  plaintiff  recover  on  this  alleged 
breach  of  the  covenant  for  quiet  enjoyment  ?  The  plaintiff  contends  he  is  enti- 
tled to  recover  by  reason  of  acts  prior  to  the  lease,  and  he  insists  that  supplies 
from  the  stream  ta^en  by  authority  of  local  statutes,  are  to  be  considered  as 
acts  for  which  the  defendants  are  responsible.  It  is  unnecessary  to  enter  into 
the  question  on  the  statutes,  because  persons  have  been  supplied  with  water 
independently  of  the  provisions  of  those  statutes,  and  if  any  one  has  been  sup- 
plied improperly,  the  plaintiff  would  be  entitled  to  recover,  if  the  twelve  hours' 
water  was  parcel  of  the  grant,  and  if  there  has  been  a  breach  of  the  covenant 
for  quiet  enjoyment.  That  covenant  is,  '^  that  the  said  plaintiff  his  executors, 
administrators,  and  assigns,  observing  and  performing  the  several  covenants  and 
agreements  hereinbefore  contained  by  him  and  them  to  be  observed  and  per- 
formed, should  and  lawfully  might  peaceably  and  quietly  have,  hold,  use,  occupy, 
and  enjoy  the  said  mill-house,  mill,  waterworks,  and  all  and  singular  other  the 
premises  intended  to  be  thereby  demised,  with  their  appurtenances,  for  and 
durins  the  complete  term  of  twenty-one  years  thereby  granted,  without  any 
lawful  hindrance,  denial,  molestation,  or  interruption  whatsoever,  of  or  by  the 
said  M.  Brodrick,  her  heirs,  executors,  administrators,  or  assigns,  or  of  or  by 
the  defendants,  their  successors  or  assigns,  or  any  other  person  or  persons 
whomsoever  rightfully  claiming  or  to  claim  by,  through,  under,  or  in  trust  for 
them,  any  or  either  of  them,  or  by  their,  any  or  either  of  their  acts,  means, 
consent,  default,  privity,  or  procurement.''  And  the  breach  assigned  is,  not 
that  certain  persons  claiming  under  contracts  prior  to  the  demise,  and  by  the 
authority  of  the  defendants  have  disturbed  the  '''plaintiff  in  his  enjoy-  rn^M 
ment;  but  that  ''the  defendants  on  the  31st  of  March,  1833,  and  on  I- 
divers  days  between  that  day  and  the  commencement  of  this  suit,  wrongfully 
and  injuriously  drew  and  took,  and  caused  and  procured  to  be  drawn  and  taken, 
from  and  out  of  the  said  stream  divers  large  quantities  of  the  water  thereof 
although  the  residue  of  the  water  of  the  said  stream  which  on  those  days  was 
left  to  flow  to  the  said  mill,  was  not  sufficient  for  the  due  working  thereof  for 
the  space  of  twelve  hours  on  any  or  either  of  those  days;  although  no  casualties 
of  fire  or  frost,  nor  any  times  of  needful  reparation  or  cleansing  of  the  said 
trench  or  leat,  or  any  breaking  of  the  banks  thereof  required  the  drawing  or 
taking  thereof;  and  the  defendants  on  those  days  and  times  wrongfully  and 
injuriously  hindered,  denied,  molested,  and  interrupted  the  plaintiff  in  the  use 
of  the  said  mill-house,  mill,  and  machinery."  Now  it  is  clear  upon  the  evi- 
dence that  nothing  has  been  done  to  alter  the  state  of  the  water  since  the 
demise :  the  form  of  the  breach  does  not  touch  the  subject  of  the  complaint  ; 
for  if  the  plaintiff  meant  that  he  was  injured  by  contracts  entered  into  by  the 
defendants  previously  to  the  demise,  the  breach  should  have  been  framed  accord- 
ingly. 

GoLTMAN,  J.  It  would  be  sufficient  to  decide  the  cause  on  the  point  that  the 
breach  has  not  been  properly  assigned,  inasmuch  as  the  disturbance  was  not 
occasioned  by  the  parties  who  are  alleged  to  have  committed  it;  but  it  ia  just 
towards  the  parties  to  express  our  opinion  on  the  substantial  question  in  the 
cause,  which  is,  whether  water  has  been  drawn  off  that  ought  to  have  flown  to 
the  mill.  The  contract  as  construed  by  the  plaintiff,  is  not  one  which  it  13 
likely  the  defendants  would  have  entered  into ;  it  implies  an  abandonment  oC" 
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all  their  previous  contracts,  if  they  chanced  to  fail  in  famishing  *a  twelve 
honrs'  supply  of  water  to  the  plaintiff;  bat  we  cannot  relj  on  that,  as  it 
might  be  importing  facts  into  the  case  which  are  not  stated  in  the  deed. 
Therefore  looking  to  the  deed,  the  point  is,  what  was  the  subject  of  the  grant? 
The  grant  is,  of  the  mill,  and  the  use'  of  the  water,  without  any  reference  to 
quantity ;  and  the  exception  and  proviso  cannot  enlarge  the  grant. 

The  deed  is  inartificiaUy  drawn,  and  the  exception  of  what  was  thereafter  to 
be  to  others,  as  well  as  of  what  had  before  been  let,  was  sufficient  to  raise  a 
doubt ;  but  the  subject  of  the  gr^t  to  the  plaintiff  was,  the  use  of  the  stream 
as  flowing  at  the  time  of  the  demise.  As  nothing  has  been  done  to  derogate 
from  that  grant,  the  plaintiff  has  had  all  that  he  was  entitled  to,  and  therefore 
this  rule  must  be  made,  Absolute. 


CHOLMONDELEY,  Executrix  of  HEBER,  v.  PAYNE  and  FOSS. 

AprU  27, 

Tiro  counts  describing  the  same  contract  are  not  allowed,  though  the  defendant  be  des- 
cribed in  one  of  them  as  Jointly  responsible)  in  the  other,  as  severally. 

The  declaration  contained  two  special  counts : — One,  allering  that  the  de- 
fendants proposed  to  the  plaintiff  to  undertake  the  sale  of  a  library,  upon  the 
terms  of  preparing  and  printing  catalogues,  advertising  the  sales,  and  settling 
with  the  auctioneers  who  might  be  employed,  at  a  commission  of  12^  per  cent. : 
that  the  defendants  would  be  responsible,  together  with  the  auctioneers,  for  the 
process  of  the  sales,  having  power  of  giving  credit  to  the  booksellers,  to  a  cer- 
*7091  ^°  extent,  to  wit,  &o. :  that  the  plaintiff  accepted  the  proposal  and  '*'em- 
^  ployed  the  defendants  for  the  purpose  aforesaid :  that  they  employed  an 
auctioneer,  who  sold  one  portion  of  the  books  on  the  1st  of  April,  1886,  and 
another  portion  on  the  let  of  June,  1836 :  that  the  time  for  credit  had  elapsed, 
but  the  defendants  never  paid  the  money  received : — the  other,  that,  in  consid- 
eration of  the  plaintiff's  retaining  the  defendants,  upon  their  request,  to  sell 
upon  commission  certain  goods  of  the  plaintiff,  to  wit,  books,  manuscripts,  and 
prints,  the  defendants  undertook  to  be  responsible  for  the  prices  of  the  same ; 
that  they  afterwards  sold  the  goods,  but  never  paid  the  money  to  the  plaintiff. 

Counts  for  money  had  and  received,  and  on  an  account  stated. 

On  an  affidavit  that  the  cause  of  action  in  the  second  count  was  the  same  as 
that  referred  to  in  the  first;  and  a  judge  at  chambers  having  declined  to  make 
any  order  on  the  subject, 

I*.  Robinson  obtained  a  rule,  calling  on  the  plaintiff  to  strike  out  one  of  his 
special  counts. 

BuUj  who  shewed  cause,  contended  that  the  two  counts  disclosed  separate  and 
distinct  causes  of  action.  Each  sale,  under  the  contract  stated  in  the  first  count, 
would  furnish  a  new  ground  of  action.  But  in  the  first  count  the  defendants 
were  alleged  to  have  promised  to  be  responsible  vnih  the  auctioneers ;  in  the 
second  without  the  auctioneers. 

J^.  Bobifuon.  If  any  variance  should  appear,  in  that  respect,  it  might  be  the 
subject  of  amendment  at  the  trial.  Hanbury  v.  Ella,  1  Adol.  &  Ell.  61.  The 
^7101  P^^^^^^^  makes  no  affidavit  of  several  contracts ;  the  case  falls  within  the 
^  ^first  example  given  in  the  new  rules ;  Hil.  4.  W.  4.  '^  Counts  founded 
on  one  and  the  same  principal  matter  of  complaint,  but  varied  in  statement, 
description,  or  circumstances  only,  are  not  to  be  allowed :" — *'  Counts  founded 
upon  the  same  contract,  described  in  one  as  a  contract  without  a  condition,  and 
in  another  as  a  contract  with  a  condition,  are  not  to  be  allowed ;  for  they  are 
founded  on  the  same  subject-matter  of  complaint,  and  are  only  variations  in  the 
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fitatement  of  one  and  the  same  contract :"  and  it  would  lead  to  great  proludty  of 
pleadine  if  both  counts  were  allowed  to  stand. 

The  CouBT  thought  it  did  not  appear  upon  the  face  of  the  declaration,  that 
the  subject-matter  of  the  two  counts  was  distinct.  One  of  them  was,  therefore, 
ordered  to  be  struck  out,  unless  a  judge  at  chambers,  upon  reference  back  to 
him,  should  allow  it  to  stand  under  the  conditions  of  the  rule  7,  H.  4  W.  4. 

Eule  absolute  accordingly. 


TIPPEB  t;.  BICKNELL  and  Others.    Apr^  28. 

Declaration  stated  that  defendants  being  in  possession  of  certain  mortgage  deeds,  of 
which  H.  R.  was  desirous  to  obtain  an  assignment  by  the  payment  of  500/.,  the  plain- 
tiff consented,  at  H.  R.'s  request,  to  accept  bills  to  that  amount  drawn  by  H.  R.,  upon 
H.  R.'8  procuring  the  defendants  to  deliycr  the  mortgage  deeds  to  the  plaintiff  as  a 
security ;  that  the  defendants,  in  consideration  of  the  plaintiff  accepting  the  bills,  under- 
took to  deliver  the  deeds  to  him  upon  his  paying  them  the  amount  of  the  bills :  Held, 
a  snjficient  consideration  for  the  defendants'  promise. 

The  plaintiff"  declared  that  before  the  making  of  the  agreement  and  promise 
of  the  defendants  hereinafter  mentioned,  the  dofendants  on  the  occasion  here- 
inafter mentioned,  represented  to  the  plaintiff  that  certain  mort^e  deeds  n'ji'i 
and  writings,  to  wit,  (describing  '*'them,)  had  been  deposited  with  certain   ^ 

ersons,  to  wit,  W.  L.  Bicknell  (one  of  the  defendants)  and  Mr.  Blewitt;  that 
fore  and  at  the  time  of  the  making  of  the  agreement  and  promise  of  the  de- 
fendants next  mentioned,  H.  Bowland  the  younger  was  desirous  of  purchasing 
and  taking  an  assignment  from  said  W.  L.  Bicknell  and  Mr.  Blewitt  of  their 
interest  in  the  said  mortgage  at  and  for  the  sum  of  500^.  to  be  paid  by  the  said 
H.  Bowland,  the  younger,  for  the  same,  and  to  obtain  good  bills  to  that  amount 
in  order  to  satisfy  the  said  sum  of  500/.;  that  thereupon,  to  wit,  on  the  6Ui 
of  July,  1832,  the  said  H.  Bowland,  the  younger,  applied  to  and  requested  the 
plaintiff  to  accept  for  the  accommodation  of  the  said  H.  Bowland,  the  younger, 
two  several  bills  of  exchange,  to  be  respectively  drawn  by  the  said  H.  Bowland, 
the  younger,  upon  the  plaintiff,  each  for  the  sum  of  250/.,  and  payable  respec- 
tively to  the  order  of  H.  Bowland,  the  younger,  the  one  six  months  and  the 
other  at  twelve  months'  date,  for  the  purpose  of  enabling  the  said  H.  Bowland, 
the  younger,  to  use  or  negotiate  the  said  Dills  for  his  own  benefit,  that  is  to  say, 
for  the  purpose  of  enabling  him  to  indorse  the  said  bills,  and  deliver  the  same 
to  the  said  W.  L.  Bicknell  and  Mr.  Blewitt,  for  the  said  sum  of  500/.  to  be 
paid  as  the  consideration  for  the  said  assignment  by  W.  L.  Bicknell  and  Mr. 
Blewitt,  of  their  interest  in  the  said  last  mentioned  mortgage  to  II.  Bowland, 
the  younger;  that  the  said  H.  Bowland,  the  younger,  then  offered  the  plaintiff, 
as  a  security  to  him  for  the  re-payment  to  him  of  such  moneys  as  he  might  pay 
upon  the  said  bills  as  the  acceptor  thereof,  that  he,  H.  Bowland,  the  younger, 
would  cause  and  procure  the  defendants  to  undertake  to  deliver  to  the  plaintiff 
the  said  deeds  and  writings  on  the  payment  by  him  of  such  bills  of  exchange, 
so  to  be  drawn  and  accepted  as  aforesaid;  that  thereupon  the  plaintiff*  consented, 
and  *was  ready  and  willing  to  accept  such  bills  of  exchange  for  the  pur-  ri^n-tn 
pose  and  upon  the  terms  aforesaid,  and  upon  such  security  as  aforesaid,  t- 
such  security  being  of  great  value,  to  wit,  of  the  value  of  1000/.;  that  there- 
upon, to  wit,  on  the  6th  of  July,  1832,  the  said  H.  Bowland,  the  younger,  then 
drew  the  said  bills  of  exchange,  bearing  date  the  day  and  year  last  aforesaid, 
each  for  the  sum  of  250/.,  upon  the  plaintiff,  payable  as  aforesaid ;  that  the 
plaintiff  then  agreed  to  accept  the  same  for  the  purposes  and  upon  the  terms 
aforesaid,  and  upon  such  security  as  aforesaid;  that  H.  Bowknd,  the  vounger, 
then  requested  the  defendants  that  on  the  plaintiff's  accepting  the  said  bills  as 
aforesaid,  they  the  defendants  would  undertake  to  deliver  to  him  the  said  deeds 
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and  writings  on  the  payment  by  bim,  the  plaintiff^  of  the  aaid  bills,  aocordine 
to  the  tenor  and  effect  thereof;  of  all  which  premises  the  defendants  then  had 
notice,  and  then  represented  to  the  plaintiff  that  the  said  deeds  and  writings 
had  been  so  deposited  as  aforesaid  3  that  thereupon,  in  consideration  of  the 
plaintiff's  accepting  the  said  bills  for  the  purpose  and  on  the  terms  aforesaid, 
the  defendants  then  undertook  and  promised  the  plaintiff  to  deliver  to  him  as 
snch  nominee  of  H.  Rowland,  the  younger,  the  said  deeds  and  writings  on  the 
payment  by  him  of  the  said  bills  of  exchange  respectively,  according  to  the 
tenor  and  effect  thereof.  The  plaintiff  then  averred,  that  he  confiding  in  the 
said  undertaking  and  promise  of  the  defendants,  did  then  accept  the  said  two 
several  bills  of  exchange  for  the  accommodation  of  H.  Rowland,  the  younger, 
for  the  purpose  and  upon  the  terms  aforesaid,  being  bills  respectively  bearing 
date  the  said  6th  of  July,  1832,  for  the  payment  of  250/.  each,  to  the  order  of 
the  said  H.  Rowland,  the  younger,  at  six  and  twelve  months  aifter  date  respec- 
tively, and  then  delivered  the  said  bills  to  H.  Rowland,  the  younger,  and  he 
^131  ^^^^  ^indorsed  the  same,  and  delivered  the  same,  to  W.  L.  Bioknell  and 

•■  Mr.  Blewitt,  for  the  purpose  and  upon  the  terms  aforesaid ;  which  bills 
respectively  became  due  and  payable  according  to  the  tenor  and  effect  thereof, 
before  the  commencement  of  this  suit;  that  he  duly  paid  and  satisfied  the  said 
bills  respectively,  to  wit,  the  full  amount  thereof  as  and  when  the  same  respec- 
tively became  due  and  payable  according  to  the  tenor  thereof;  whereof  the 
defendants  afterwards  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
10th  of  July,  1833,  had  notice,  and  were  then  and  afterwards  requested  by  the 
plaintiff  to  deliver  to  him  the  said  deeds  and  writings  according  to  their  said 
undertaking  and  promise;  that  a  reasonable  time  for  so  doing  had  elapsed  before 
the  commencement  of  this  suit;  yet  the  defendants  had  not  nor  had  any  or 
either  of  them  delivered  to  the  plaintiff  the  said  deeds  and  writings,  or  any  of 
them,  but  had  wholly  neglected  and  refused  so  to  do,  and  had  therein  made  dc- 
fiiult,  contrary  to  their  said  agreement  and  promise ;  by  means  of  which  said 
premises  the  plaintiff  had  been  and  was  deprived  of  the  said  security  for,  and 
means  of  obtaining  repayment  of  the  amount  of  the  said  bills,  and  the  same 
with  interest  thereon  amounting  together  to  a  large  sum,  to  wit,  the  sum  of 
600/.  was  now  due  and  unpaid  to  the  plaintiff,  and  he  had  been  unable  to  obtain 
payment  of  and  was  likely  to  lose  the  same;  and  thereby,  also,  the  plaintiff 
had  lost  the  benefits  he  would  otherwise  have  derived  from  using  and  employing 
the  moneys  so  paid  by  him,  and  had  incurred  divers  expenses,  to  wit,  to  the 
amount  of  50/.  in  endeavouring  to  obtain  the  said  deeds  and  writings,  and  inci- 
dental thereto,  and  was  and  stul  is  otherwise  injured;  to  the  plaintiff's  damage 
of  700/.,  Ac. 

The  defendants  demurred  to  the  declaration,  on  the  following  grounds : — 
nq-tAi  ^^^  ^^  plaintiff  had  not  shewn  ^in  his  declaration  any  consideration 

•I  in  law  for  the  promise  therein  alleged  to  have  been  made  by  the  defend- 
ants ;  that  it  did  not  appear,  in  any  way,  in  or  by  the  declaration,  that  the 
acceptance  of  the  said  bills  by  the  plaintiff,  in  the  declaration  mentioned,  was 
given,  or  the  said  bills,  or  either  of  them,  paid  by  the  plaintiff  at  the  instance 
of  the  defendants;  or  that  the  defendants,  in  any  way,  assented  to  the  said 
offer  made  by  H.  Rowland,  the  younger,  of  the  said  deeds  and  writings  in  the 
declaration  mentioned,  as  a  security  to  the  plaintiff,  as  in  the  declaration  alleged; 
or  that  the  plaintiff  was  induced  to  accept  the  said  bills,  or  either  of  them,  by 
the  offer  of  such  security,  or  by  virtue  of  any  application  by  the  defendants  to 
him  made  so  to  do;  or  that  the  defendants  were  parties  to,  or  in  any  way 
assented  to  the  alleged  arrangement  between  the  plaintiff,  or  H.  Rowland,  the 
younger;  or  that  the  said  deeds,  or  anv  or  either  of  them,  were  or  was  ever  in 
the  possession,  custody,  or  control  of  the  defendants ;  or  that  they  had,  at  any 
time,  any  interest  therein,  or  in  the  said  mortgage,  or  the  said  assignment 
thereof;  or  in  the  payment  of  the  said  bills ;  or  that  the  defendants  had  ever 
represented  to  the  plaintiff  that  the  said  deeds  and  writings^  or  any  of  them^ 
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bad  eyer  come  to  the  hands  of  them  the  defendants,  or  had  ever  been  oi)  were 
in  their  custody  or  control }  that  the  said  promise,  in  the  declaration  mentioned, 
was  a  mere  nndum  pactum,  upon  which  no  action  could  be  sustained ;  and  that 
the  declaration  was,  in  other  respects,  defective  both  in  form  and  substance. 

Joinder. 

Cratoder,  in  support  of  the  demurrer,  in  addition  to  the  objections  above  set 
forth,  urged  that  the  alleged  consideration  for  the  defendants'  promise  was  in- 
sufficient, as  disclosing  neither  benefit  to  the  defendants  nor  inconvenience  sus- 
tained by  the  plaintiff  at  their  request.  ^Osbom  v.  Rogers,  1  Wms.  ^^^^  ^ 
Saund.  264.  In  Price  v.  Easton,  4  B.  &  Adol.  433,  where  the  declarar  L  '^^ 
tion  stated  that  W.  P.  owed  the  plaintiff  13^.,  and  that,  in  consideration  thereof, 
and  that  W.  P.,  at  the  defendants'  request,  had  promised  defendant  to  work  for 
him  at  certain  wages,  and  also,  in  consideration  of  W.  P.  leaving  the  amount 
which  might  be  earned  by  him  in  the  defendants'  hands,  he,  the  defendant, 
undertook  and  promised  to  pay  the  plaintiff  the  said  sum  of  13/. ; — averment, 
that  W.  P.  performed  his  part  of  the  agreement; — ^the  judgment  was  arrested, 
because  the  plaintiff  was  a  stranger  to  tne  consideration. 

St^heuy  Seijt.  contri,  was  stopped  by  the  court 

TiNDAL,  C.  J.  Taking  the  whole  declaration  together,  it  amounts  to  a  state- 
ment that,  at  the  same  moment,  by  a  simultaneous  act,  a  promise  was  made 
that,  on  the  plaintiff's  accepting  the  bills  drawn  by  Rowland,  the  defendants 
should  deliver  up  certain  deeds  when  the  bills  were  paid.  Where  the  act  of  the 
plaintiff,  and  the  promise  of  the  defendant  takes  place  at  the  same  time,  the  law 
does  not  require,  as  in  the  case  of  a  bygone  transaction,  that,  in  order  to  make 
the  promise  binding,  the  plaintiff  should  have  acted  at  the  request  of  the  defend- 
ant. If  the  plaintiff  were  suing  in  respect  of  an  act  past  at  Uie  time  of  the  pro- 
mise, I  agree  that  it  should  appear  such  act  was  done  at  the  request  of  the 
defendants;  but  I  collect  from  this  statement  that  the  parties  were  all  present 
together,  and  that  the  plaintiff's  acceptance  of  the  bills,  and  the  defendants' 
promise  to  deliver  the  deeds,  was  a  simultaneous  transaction ;  in  which  case  the 
declaration  discloses  a  sufficient  cause  of  action,  and  our  judgment  must  be  for 
the  plaintiff. 

*Pabk,  J.  I  think  this  appears  to  have  been  a  simultaneous  trans-  pnv^ 
action,  and  that  upon  that  ground  the  declaration  is  unimpeachable.  ^ 

BosANQUET,  J.  I  think  a  legal  consideration  sufficiently  appears  on  this 
declaration.  Rowland  wished  to  get  possession  of  certain  deeds  which  the  de- 
fendants held  and  were  willing  to  give  up  on  obtaining  payment  of  the  plain- 
tiff's bills;  Rowland  requested  the  plaintiff  to  accept  the  bills,  and  engaged  to 
procure  the  defendants  to  deliver  up  the  deeds  on  the  payment  of  the  bills;  but 
during  this  negotiation,  the  bills  were  unaccepted,  and  then  it  is  averred  that, 
in  consideration  of  the  plaintiff's  accepting  the  bills,  the  defendants  agreed  to 
deliver  the  deeds  when  the  bills  should  be  paid.  The  bills  were  accepted  and 
paid  to  the  defendants;  and  it  seems  to  me  that  there  was  abundant  considera- 
tion for  the  defendants'  promise. 

CoLTMAN,  J.  One  of  the  arguments  for  the  defendants  proceeds  on  the  mis- 
taken fact  that  the  plaintiff's  acceptance  was  a  mere  act  of  kindness  to  Rowland, 
and  as  such,  insufficient  to  constitute  a  consideration  for  the  defendants'  pro- 
mise. But  that  is  not  the*  state  of  the  case,  for  the  plaintiff  was  induced  to 
accept  by  the  defendants'  promise  to  deliver  the  deeds.  The  other  argument  is 
a  misapplication  of  a  legal  maxim  which  applies  only  to  executed  contracts :  here 
the  contract  was  not  executed  when  the  defendants  made  their  promise. 

Judgment  for  the  plaintiff. 
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*GOWER  and  Others  v.  VON  DEDALZEN  and  Another.  AprU  28. 

To  an  action  for  not  performing  a  contract  to  purchase  a  cargo  of  good  merchantable 
Gallipoli  oil|  being  the  cargo  of  the  yessel  Fortnna,  then  on  her  TOjage  the  cargo  con- 
sisting of  L.  R.  240  casks,  containing  901  salmes,  at  54^.  per  ton  ofH  salmes,  defend- 
ant pleaded,  that  the  casks  containing  the  oil  were  not,  at  the  time  of  the  contract, 
good  merchantable  casks :  Held,  ill. 

The  declaration  stated,  that  it  was  mutually  agreed  by  and  between  the 
plaintiffs  and  defendants  that  the  plaintiffs  should  sell  to  the  defendants,  who 
should  buy  of  and  from  the  plaintiffs,  a  certain  cargo  of  sood  merchantable 
Gallipoli  oil,  then  being  the  cargo  of  the  vessel  Fortuna,  and  which  yessel  was 
then  on  her  voyage  from  Gallipoli  to  Falmouth  or  Plymouth,  (the  said  carso 
consisting  of  L.  R.  240  casks,  containing  901  salmes  and  9  pignatelles),  at  54/. 
per  imperial  ton  of  7i  salmes,  which  amounted  in  the  whole  to  a  large  sum  of 
money,  to  wit,  6755/.  17<.  2t/.,  payable  by  cash,  less  2id.  per  cent,  discount, 
and  which  discount  then  amounted  to  a  large  sum  of  money,  to  wit,  168/.  18«. 
M.  on  deliverv  of  bill  of  lading  on  her  arrival  at  Plymouth  or  Falmouth,  to 
either  of  which  ports  the  plaintSs  agreed  to  pay  freight,  insurance,  and  gratuity, 
&C.&C.  That,  after  the  making  of  the  said  agreement  and  promise  respectively, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  4th  of  March,  1836, 
the  said  vessel,  called  the  Fortuna,  arrived  on  her  said  vovage  from  Gallipoli  at 
Plymouth  aforesaid,  and,  at  the  time  of  such  arrival  had  on  board  a  cargo  of 
good  merchantable  Gallipoli  oil,  consisting  of  L.  R.  240  casks,  containing  901 
salmes  and  9  pignatelles,  being  the  said  cargo  in  the  said  agreement  hereinbefore 
mentioned;  whereof  the  defendants  had  notice:  that  thereupon,  and  within  a 
short  and  reasonable  time  in  that  behalf,  after  such  arrival  at  Plymouth  afore- 
^1S1  ^^^'  ^^  ^^^  ^^^  vessel  as  aforesaid,  the  plaintiffs  tendered  and  offered  to 

-*  deliver  to,  and  leave  with,  the  defendants,  a  certain  '^'bill  of  lading  of  the 
said  cargo,  being  the  bill  of  lading  in  the  said  agreement  hereinbefore  mentioned, 
upon  the  defendants  paying  the  aforesaid  price  of  the  said  cargo  in  manner  afore- 
said; that  the  plaintiffs  were  then  ready  and  willing  to  pay,  and  did  in  point  of 
fact  pay  the  said  freight,  insurance,  and  gratuity  in  the  said  agreement  herein- 
before mentioned  to  be  payable  by  them;  and  were  then  ready  and  willing,  and 
offered  to  the  defendants  to  deliver  to  them,  and  requested  them  to  accept  and 
receive  the  said  cargo  at  Plymouth  aforesaid,  upon  the  defendants  payine  to  the 
plaintiffs  the  aforesaid  price  thereof,  in  manner  aforesaid,  &c. — Breach,  That 
the  defendants  did  not  nor  would,  when  so  requested  as  aforesaid,  or  at  anv 
other  time  take,  accept,  or  receive  the  said  bill  of  lading  or  cargo  at  Plymouth 
aforesaid,  or  direct  the  said  vessel  with  the  said  cargo  to  any  one  of  the  ports 
before  mentioned,  or  pay  to  the  plainti£&  for  the  same  cargo  the  aforesaid  price 
in  manner  or  with  the  deduction  and  discount  aforesaid,  or  any  part  thereof, 
bat  then  wholly  neglected  and  refused  so  to  do;  whereupon,  and  after  the  lapse 
of  a  reasonable  time  in  that  behalf,  after  such  respective  offers  and  refusals  as 
aforesaid,  to  wit,  on  the  4th  of  May,  1836,  the  plaintiffs  sold  and  disposed  of 
the  said  cargo  by  public  auction,  having  theretofore,  to  wit,  on,  &c.  given  due 
notice  to  the  defendants  of  the  plaintiffs  intention  so  to  do,  to  the  best  bidders 
and  buyers  that  could  be  got  for  the  same,  at  a  much  less  price  than  the  said 
price  in  the  said  agreement  hereinbefore  mentioned,  deducting  therefrom  such 
discount  as  aforesaid,  to  wit,  for  the  price  and  sum  of  5555/.  14«.  6J.,  being 
less  than  the  said  price,  deducting  therefrom  such  discount  as  aforesaid,  by  a 
certain  large  sum  of  money,  to  wit,  1032/.  4«.  ^d.  which  last  mentioned  sum 
*71d1  ^^^  became,  and  was  thereby  wholly  lost  to  the  plaintiffs;  and  they 

J  were  then  necessarily  forced  and  obliged  to  *pay,  lay  out,  and  expend, 
and  did  pay,  lay  out,  and  expend,  in  and  about  the  unloading,  selling,  and  dis- 
posing  of  the  said  cargo  266/.  9<.  9d. 
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The  defendants,  in  their  seventh  plea,  alleged,  that  the  said  casks  containing 
the  said  oil,  in  the  said  agreement  and  declaration  mentioned,  were  not  at  the 
time  of  the  making  of  the  said  agreement  and  promise,  in  the  declaration  men- 
tioned, or  at  the  time  of  the  amviJ  of  the  vessel  at  Plymouth,  or  at  the  time 
the  plaintiffs  tendered  and  offered  to  deliver  to  and  leave  with  the  defendants 
the  said  bill  of  lading  of  the  said  cargo,  as  in  the  declaration  mentioned,  well- 
seasoned  and  proper  casks  for  the  purpose  of  containing  good  merchantable 
Oallipoli  oil,  according  to  the  terms  and  within  the  true  intent  and  meaning  of 
the  said  agreement  in  the  declaration  mentioned,  but  on  the  contrary  thereof, 
were  badly  seasoned  and  unfit  and  improper  casks  for  the  purpose  of  containing 
such  oil  as  in  the  said  agreement  mentioned ;  wherefore  the  defendants  did  not 
nor  would  take,  accept,  or  receive  the  said  bill  of  lading  ahd  cargo  at  Plymouth 
aforesaid,  and  did  not  nor  would  direct  the  said  vessel,  with  the  said  cargo,  to 
any  one  of  the  ports  in  the  declaration  mentioned,  and  refused  to  pay  to  the 
plaintiffs  for  the  said  cargo  the  said  price,  in  manner  and  form  as  in  the  decla- 
ration alleged. 

Special  demurrer — assigning  for  causes,  that  the  defendants  had  not,  by  the 
above  plea,  traversed,  or  attempted  to  put  in  issue,any  matter  of  factalleged,  or 
necessary  to  be  alleged,  by  the  plaintiff  in  their  declaration,  but  had  intro- 
duced, and  attempted  to  put  in  issue,  a  matter  of  fact  not  alleged,  or  necessary 
to  be  alleged,  viz.,  the  fact  whether  the  casks  containing  the  said  oil  were,  at 
the  several  times  mentioned  in  the  plea,  well  seasoned  or  proper  for  casks  for 
the  purpose  of  containing  good  merchantile  Grallipoli  oil,  according  to  the  terms 
within  the  true  intent  and  meaning  of  the  *said  agreement,  without  in  r**720 
their  said  plea  shewing  or  making  it  in  any  way  appear  that  the  suffi-  ^ 
ciency  or  good  quality  of  the  casks  was  either  expressly,  or  by  necessary  impli- 
cation, warranted  or  contracted,  or  agreed  for,  by  the  plaintiffs  in  their  said 
agreement,  in  the  declaration  mentioned  :  that  if  it  were  the  intention  of  the 
defendants,  by  and  under  their  said  plea,  to  set  up  any  usage  or  custom,  by 
which  the  sellers  of  Gallipoli  oil,  under  the  circumstances  in  the  declaration 
mentioned,  were  or  could  be  held,  even  without  any  express  agreement  to  that 
effect,  to  warrant,  or  contract,  or  agree  for  the  proper  qualitv  and  sufficiency  of 
the  casks  in  which  the  same  might  be  contained,  to  the  purchasers  thereof,  they 
should  have  expressly  alleged  the  existence  of  such  usage  or  custom,  and  that 
the  said  contract  was  made  with  reference  and  subject  thereto :  that  it  was 
not  alleged  in  the  plea,  nor  did  it  any  wav  appear  therein,  that  the  oil 
was  at  all  damaged  or  rendered  unmerchantable,  within  the  meaning  of  the 
agreement  by  reason  of  the  premises  in  the  plea  mentioned,  and,  therefore, 
that  the  plea  offered  no  justification  or  excuse  for  the  non-performance  by  the 
defendants  of  their  part  of  the  said  contract,  and  was  no  answer  to  the  declara- 
ration  but  was  evasive  and  argumentative,  and  any  issue  raised  thereon  would 
be  immaterial :  that  the  defendants,  in  their  said  plea,  had  not  only  alleged  and 
attempted  to  put  in  issue  the  insufficiency  and  bad  quality  of  the  casks  at  the 
time  of  making  of  the  said  agreement,  but  also  at  the  time  of  the  arrival  of 
the  said  vessel  and  of  the  tender  of  the  cargo,  as  in  the  declaration  mentioned ; 
although  it  was  quite  immaterial,  and  irrelevant  to  the  purposes  of  this  action, 
what  the  state  of  the  said  casks  happened  to  be  at  any  other  time  than  that 
of  the  makiuff  of  the  agreement,  unless  the  defendants  had  alleged  in  their 
plea,  which  they  had  not  done,  that  the  insufficiency  and  bad  quality  of  the 
casks  at  the  time  of  said  arrival,  and  of  the  said  ^tender,  respectively,  r4cY2l 
had  been  caused  and  occasioned  by  the  default  of  the  plaintiffs:  that  the  ^ 
defendants  did  not,  in  and  by  their  said  plea,  allege  that  the  said  casks  were 
intrinsically  and  in  themselves  of  any  less  value,  by  reason  of  the  said  insuffi- 
ciency and  bad  quality,  than  they  otherwise  would  have  been,  or  that  the  de- 
fendants would  have  sustained  any  damage  thereof  by  reason  of  their  accepting 
the  cargo;  and  that  the  plea  did  not  allege  that  the  defendants  elected  to  avoid, 


721]  3  Bingham's  N.  C.  833 

or  gjBLre  to  the  plaintiffs  any  notice  of  tbeir  intention  to  avoid  the  said  contract 
or  agreement^  by  reason  of  the  premises  in  the  plea  mentioned  or  otherwise. 

Joinder. 

OrowdeTj  in  support  of  the  demnrrer^  relied  on  the  objections  above  set  forth. 

MfxuUf  for  the  defendants,  contended  that  the  contract  was  not  for  ;the  sale 
of  a  pyen  quantity  of  oil^  but  of  a  certain  number  of  casks  of  oil ;  casks  de- 
scribed as  containing  oil.  The  subject  matter  of  the  contract  was  as  well  casks 
as  oil,  for  the  casks  were  described  by  their  marks.  The  casks  therefore  ought 
to  be  of  a  merchantable  quality  as  well  as  the  oil :  for  every  vender  impliedly 
warrants  that  the  article  he  sells  shall  reasonably  answer  the  purpose  for  which 
it  is  sold.  Gray  v.  Cox,  4  B.  &  G.  108 ;  Jones  v.  Bright,  5  Bingh,  583.  If 
the  casks  were  not  of  a  merchantable  quality  the  purchaser  has  not  got  all  that 
he  bargained  for,  and  the  plea  is  sufficient. 

Crowder,  It  is  the  cargo  of  oil  which  is  sold,  the  quantity  of  which  is  spe- 
dfied ;  and'The  whole  is  to  be  paid  for  by  the  ton,  not  by  the  cask  :  nothing  is 
j^ooi  Baid  about  the  payment  for  the  casks ;  which,  like  the  ship,  *are  a  mere 
J  vehicle  for  conveying  the  oil ;  as  bags  for  conveying  wool.  They  are 
a  mere  accident,  and  not  of  the  essence  of  the  contract.  Jones  v.  Bright,  Gray 
V.  Cox,  Bridge  v.  Wain,  1  Stark.  504,  and  other  cases  of  a  like  nature,  relate  to 
the  article  which  was  of  the  essence  of  the  contract.  But  in  Parkinson  v.  Lee, 
2  East,  314,  upon  a  sale  of  hops  by  the  sample,  with  a  warranty  that  the  bulk  of 
the  commodity  answered  the  sample,  it  was  held  that  the  law  did  not  raise  an 
implied  warranty  that  the  commodity  should  be  merchantable;  though  a  fair 
merchantable  price  were  given  :  and,  therefore,  if  there  had  been  a  latent  defect 
then  existing  in  it,  unknown  to  the  seller,  and  without  fraud  on  his  part  (but 
arising  from  the  fraud  of  the  grower  from  whom  he  purchased)  such  seller  was 
not  answerable,  though  the  goods  turned  out  to  be  unmerchantable. 

TiRDAL,  C.  J.  I  am  of  opinion  that  the  seventh  plea  if  no  answer  to  the 
plaintiff's  right  of  action.  The  contract  in  the  declaration  is,  that  the  plain- 
tifis  should  sell  to  the  defendants,  and  the  defendants  buy  of  the  plaintiffs,  a 
cargo  of  good  merchantable  Gallipoli  oil :  all  the  rest  is  matter  of  description 
only.  In  answer  to  the  plaintiffs'  claim,  the  defendants  do  not  deny  that  the 
cargo  was  of  good  merchantable  Gallipoli  oil;  but  they  take  an  objection 
to  something  that  is  mere  matter  of  description,  and  not  of  the  essence  of 
the  contract;  namely,  that  the  plaintiffs  were  not  ready  to  deliver  well  sea-' 
Boned  and  proper  casks  for  the  purpose  of  containing  good  merchantable  Galli- 
poli oil,  according  to  the  terms  of  the  agreement.  If  such  a  plea  were  avail- 
able, it  is  evident  that  a  single  imperfect  cask  would  sustain  the  objection,  and 
yet  not  make  the  slightest  difference  in  the  defendants'  situation.  I  can  con- 
^231  ^^^^  ^^  ^'^^  ^^  which  the  state  of  the  receptacle  of  the  ^article  sold, 
J  might  furnish  a  defence ;  as,  if  it  were  a  pipe  of  wine  in  bottles,  with 
the  cork  of  every  bottle  oozing :  but  in  such  a  case  the  plea  would  be  that  the 
wine  was  not  in  a  merchantable  state.  Here,  the  plea  going  to  what  is  a  mat^ 
ter  of  description  only,  and  not  of  the  essence  of  the  contract,  our  judgment 
miist  be  for  the  plaintiffs. 

Park,  J.  This  was  a  contract  for  a  cargo  of  sood  merchantable  Gkllipoli 
oil,  and  not  a  contract  for  well  seasoned  caslu.  The  casks  are  only  an  adjunct. 
In  the  cases  referred  to,  the  commodity  itself,  which  was  the  subject  of  the  con- 
tract, was  not  of  a  merchantable  quality. 

BosANQUXT,  J.  The  seventh  plea  is  no  answer  to  the  action.  The  contract 
appears  to  be  for  the  sale  of  good  merchantable  Gallipoli  oil,  at  so  much  per 
ton,  being  the  cargo  of  the  ship  Fortuna.  It  must  be  packed  up  in  some  way, 
and  contained  in  something;  and  it  is  described  as  contained  in  240  casks. 
The  plea  then  alleges  that  the  Fortuna  arrived,  and  had  on  board  the  oil  as  de- 
aoribed  in  the  declaration ;  being  the  cargo  sold.  The  circumstance  that  some 
of  the  casks  were  defective,  is  no  answer  to  the  action  Even  if  all  the  casks 
had  been  defective  in  some  respeotS;  as  in  the  loss  of  a  hoop  or  two,  and  some 
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of  the  oil  had  escaped,  it  would  have  been  no  answer,  unless  the  oil  had  been 
injured,  because  it  does  not  go  to  the  essence  of  the  contnust.  Suppose  a  con- 
tract for  a  number  of  bales  of  cotton  of  a  given  quality :  the  bales  arrive,  and 
the  cotton  is  of  the  quality  required;  it  would  be  no  answer  to  an  action  for  the 
price,  to  say  that  some  of  the  bales  were  rent.  It  would  be  of  serious  conse- 
quence, if  we  were  to  hold  that  every  defect  in  the  recipient  vessel  would  entitle 
a  purchaser  to  avoid  his  contract  for  the  commodity  contained  in  it. 

^GoLTMAN,  J.     This  plea  is  no  answer  to  the  declaration,  because  it  mnA 
does  not  go  to  the  whole  of  the  declaration.     It  was  a  sale  of  oil :  but  ■- 
supposing  it  had  been  a  sale  of  casks  also,  if  the  oil  be  of  the  proper  quality 
and  quantity,  the  objection  goes  only  to  part  of  the  consideration. 

Judgment  for  the  plaintiffs. 


YOUNG  r.  COLE.    April  29. 

Plaintiifi  a  stock-broker,  sold  for  defendant  four  Guatemala  bonds,  and  paid  him  th« 
amount :  the  bonds,  after  thej  had  been  in  the  hands  of  the  purchaser  two  days,  were 
dlscoTered  to  be  not  marketable ,'  whereupon  plaintiff  took  them  back  and  reimbursed 
the  purchaser : 

Held,  that  plaintiff  was  entitled  to  recover  from  defendant,  in  an  action  for  money  had 
and  receired,  the  amount  he  had  paid  to  defendant. 

Action  for  money  paid  by  the  plaintiff  to  the  use  of  the  defendant,  and  for 
money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff. 

The  plaintiff,  a  stock-broker,  was  employed  by  the  defendant  in  April  1836^ 
to  sell  for  him  four  Guatemala  bonds,  of  254^  each. 

The  plaintiff,  in  three  or  four  days,  sold  them  to  Briant  for  300/.,  and  deduct- 
ing 1/.  5«.  for  his  commission,  paid  the  defendant  298Z.  15s. 

J3riant,  who  was  conversant  with  the  usages  of  the  Stock  Exchange,  kept 
the  bonds  two  days,  and  then  sold  them  aeain. 

The  bonds  in  question  were  not  stamped.     But, 

In  1829  the  Graatemala  government  had  issued  an  order,  which  was  adver- 
tised in  the  London  newspapers,  requiring  the  holders  of  such  bonds  to  pro- 
duce them,  and  have  them  stamped  by  an  agent  of  that  government  within  a 
certain  time ;  in  default  of  which  they  would  not  be  recognised  by  the  state. 
Evidence  of  the  iBtdvertisement  was  offered  and  rejected :  but  it  was  proved  that 
^since  that  time,  unstamped  Guatemala  bonds  wore  not  a  marketable  p^^-qc 
commodity  on  the  Stock  Exchange.  ■-  ^ 

Upon  that  ground,  Briant's  vendee  soon  returned  the  bonds  in  question. 
Briant,  representing  the  matter  to  the  plaintiff,  the  plaintiff  without  communi- 
cating with  the  defendant,  or  returning  the  bonds,  refunded  what  Briant  had 
paid  him,  and  now  sought  to  recover  the  amount  which  he  had  himself  paid 
over  to  the  defendant. 

The  defendant  upon  being  applied  to,  wrote  to  say  that  he  was  agent  only  as 
to  a  part  of  the  bonds ;  but  that  if  the  payment  had  been  made  for  his  own  part, 
he  would  desire  his  clerk  to  reimburse  the  plaintiff.  At  the  trial  he  did  not 
shew  that  all  the  bonds  were  not  his. 

The  plaintiff  could  find  no  one  in  this  country  who  had  authority  now  to  stamp 
the  bonds;  but  one  witness  said  he  had  procured  a  stamp  to  bonds  of  the  same 
description. 

Both  parties,  at  the  time  of  the  transaction,  were  ignorant  that  a  stamp  was 
necessary.  It  was  proved  that  brokers  on  the  Stock  Exchange  do  business  aa 
principals,  in  dealing  with  foreign  stock,  and  are  liable  to  be  expelled  if  they  do 
not  make  good  their  differences.  The  defendant's  name  was  not  mentioned  by 
the  phunt£ff  to  Briant. 

On  behalf  of  the  defendant,  it  was  objected  at  the  trial  before  Tindal;  G.  J.| 
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that  nnder  these  eircamstances  the  plaintiff  could  not  recover  on  the  declaration 
for  money  paid  or  money  had  and  received;  bat  should  have  declared  specially 
on  the  implied  warranty  by  the  defendant  that  the  bonds  he  offered  for  sale  were 
marketable  bonds.     Whereupon, 

A  verdict  was  taken  for  the  plaintiff  for  the  amount  the  defendant  had  re- 
ceived from  him;  with  leave  for  the  defendant  to  move  to  set  the  verdict  aside 
and  enter  a  nonsuit  instead. 

♦7261  *®"^  ^'  Pollock  accordingly  moved  the  Court  to  that  effect,  urging, 
•I  that  after  Briant  had  kept  the  bonds  for  a  length  of  time  sufficient  to 
enable  him  to  decide  whether  he  would  make  them  his  own  or  not,  and  had  ac- 
tually sold  them  to  a  third  person,  the  plaintiff  had  no  right  to  call  on  the  de- 
fendant for  a  payment  which  the  plaintiff  was  not  compelled  to  make;  at  all 
events,  not  unless  he  had  apprized  the  defendant  of  what  he  was  about  to  do, 
and  returned  the  bonds  so  as  to  have  afforded  the  defendant  the  opportunity  of 
replacing  them  with  stamped  instruments.  In  Street  v.  Blay,  2  B.  &  Adol. 
456,  it  was  held,  that  a  person  who  had  purchased  a  horse  warranted  sound, 
sold  it  again,  and  then  repurchased  it,  could  not,  on  discovering  that  the  horse 
was  unsound  when  first  sold,  require  the  original  vendor  to  take  it  back  again ; 
nor  could  hc;  by  reason  of  the  unsoundness,  resist  an  action  by  such  vendor  for 
the  price. 

Wilde^  Seijt.  and  Ogle  shewed  cause. 

The  plaintiff  was  a  member  of  the  Stock  Exchange,  and  subject  to  the  rules 
of  that  society,  one  of  which  was  that  in  affiiirs  of  this  nature  he  could  only 
deal  as  a  principal.  The  defendant,  therefore,  when  he  entrusted  the  plaintiff 
to  sell  the  bonds,  gave  him  an  impHed  authority  to  do  all  that  a  principal  was 
bound  to  do.  Just  as  in  the  case  of  a  Del  credere  commission.  Grove  v,  Du- 
bois, 1  T.  R.  112.  In  Child  v.  Morley,  8  T.  B.  610,  where  the  broker  acted  as 
E agent  only,  it  was  held  he  could  not  make  eood  the  difference  on  fEdlure  so  com- 
lete  a  contract  for  the  sale  of  stock,  without  consulting  his  principal.  But 
ere  the  plaintiff  was  himself  the  principal  upon  the  Stock  Exchange,  and  bound 
to  refund  to  Briant  when  the  bond  turned  out  to  be  unmarketable.  He  was 
*7271  *^°^^'  ^  responsibility  from  which  he  had  a  right  to  relieve  himself  at 
^  the  expense  of  the  defendant,  if  he  was  placed  in  that  situation  for  the 
benefit,  and  at  the  instance  of  the  defendant.  Thus  in  Fisher  v.  Fallows,  5  Esp. 
ITly  it  was  held  that  where  a  person  became  bail  for  another,  he  was  entitled 
to  recover  all  the  expenses  he  had  been  put  to  in  consequence,  and  might  there- 
fore recover  expenses  incurred  in  sencQng  after  the  principal  to  take  him,  in 
<Mrder  to  render  him.  Here,  too,  the  plaintiff  was  entitled  to  recover  on  the 
count  for  money  had  and  received,  the  consideration  on  which  the  defendant 
received  the  money  having  totally  failed.  Thus  in  Wilson  v.  Milner,  2  Camp. 
452,  where  a  bailiff  who  had  levied  money  under  an  execution  psdd  it  over  to 
the  execution  creditor,  but  was  afterwards  himself  obliged  to  pay  the  amount  to 
the  asingnees  of  the  party  against  whom  the  execution  had  been  sued  out,  he 
having  committed  an  act  of  bankruptcy  before  the  execution,  it  was  held  that 
the  bailiff  might  recover  the  amount  from  the  execution  creditor,  in  an  action 
for  money  had  and  received.  The  same  principle  was  recognised  in  Austin  v. 
Wood,  By.  &  Moo.  116,  and  Lucas  v.  Worswick,  1  Moo.  ^  Bob.  293.  But 
the  defendant's  letter  is  a  ratification  of  what  the  plaintiff  has  done ;  for  he 
promised  to  refund,  as  to  the  bonds  which  were  his  own  property;  and  as  ho 
failed  to  prove  at  the  trial  that  he  held  any  of  them  as  agent,  the  whole  must 
be  taken  to  be  his  own.  In  Bemon  v.  Hayward,  2  Adol.  &  Ell.  666,  the  de- 
fendant had  signed  a  paper,  admitting  that  he  held  money  for  the  plaintiff  to 
be  put  into  a  saving  bank,  and  having  failed  to  prove  such  application  of  it,  the 
plaintiff  was  held  entitled  to  recover.  As  to  the  objection  that  the  plaintiff 
omitted  to  return  the  bonds,  the  case  is  not  like  that  of  an  article  which  may 
i^Acrt  be  worth  something;  these  bonds  were  not  recognised  in  the  market,  *and 
-I  were  worth  nothing.    The  plaintiff|  therefore,  was  entitled  to  recover  the 
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fall  amount,  as  in  the  case  of  any  other  article  which  inms  oat  not  to  be  what 
the  seller  described  it.  Oardiner  v.  Gray,  4  Campb.  144,  Bridge  v.  Wain,  1 
Stark.  504,  Jones  v.  Ryde,  5  Taunt.  488.  In  Street  v.  Blay,  the  plaintiff  made 
a  profit  out  of  a  horse  which  he  complained  was  nnsonnd,  and  it  was  not  re* 
turned  upon  his  hands,  but  repurchased  by  him  at  a  great  advantage. 

F.  Robinson  in  support  of  the  rule.     If  the  plaintiff  had  been  compellable  to 
pay  Briant,  he  might  perhaps  have  had  a  right  to  sue  the  defendant.   He  ought, 
however^  before  paying  Briant,  to  have  resorted  to  the  defendant,  and  have  given 
him  an  opportunity  of  settling  on  his  own  terms.     But  the  plaintiff  was  not 
compellable  to  pay  Briant,  for  Briant  saw  the  bonds  before  he  purchased  them, 
and  was  conversant  with  the  usages  of  the  stock  Exchange ;  unless,  therefore, 
the  bonds  were  waste  paper,  he  could  not  have  recovered  the  money  back  from 
the  plaintiff.     Now,  thoagh  since  1828,  none  but  stamped  Guatemala  bonds 
had  been  sold  in  the  ma»et,  yet  the  obligors  were  not  exonerated  on  the  un- 
stamped bonds,  and  one  witness  said  he  had  procured  a  stamp:  they  were  there- 
fore of  iome  value :  and,  though  the  plaintiff  may  be  entitled  to  recover  of  the 
defendant  upon  his  implied  warranty  that  the  bonds  were  marketable  bonds,  he 
cannot  recover  in  this  form  of  action.    In  Jones  v.  Ryde,  what  had  been  trans- 
ferred as  a  navy  bill,  being  a  forged  instrument,  was  mere  waste  paper.     In 
Bridge  V.  Wain  and  Gkirdiner  v.  Gray,  what  had  been  sold  as  scarlet  cuttings 
and  waste  silk,  was  not  scarlet  cuttings  and  waste  silk;  and  in  Wilson  v,  Milner 
and  Fisher  v.  Fallows,  the  plaintiffs  respectively  were  compelled  to  pay  the  sum 
they  sought  to  recover  of  the  defendant.   But  Street  v.  Blay  shews  *that  rnt^roQ 
the  contract  of  the  plaintiff  with  Briant  was  one  that  could  not  be  re-  ■• 
soinded.     Lord  Tenterden  says,  <^Lord  Eldon,  in  the  case  of  Curtis  v.  Hannay, 
3  Esp.  N.  P.  C.  83,  is  reported  to  have  said,  that  ^  he  took  it  to  be  clear  law, 
that  if  a  person  purchases  a  horse  which  is  warranted  sound,  and  it  afterwards 
turns  out  that  the  horse  was  unsound  at  the  time  of  the  warranty,  the  buyer 
might,  if  he  pleased,  keep  the  horse  and  brins  an  action  on  the  warranty,  in 
which  he  would  have  a  right  to  recover  ^e  difference  between  the  value  of  s 
sound  horse,  and  one  with  such  defects  as  existed  at  the  time  of  the  warranty; 
or  he  might  return  the  horse  and  bring  an  action  to  recover  the  full  money  paid ; 
but  in  the  latter  case,  the  seller  had  a  right  to  expect  that  the  horse  should  be 
returned  in  the  same  state  he  was  when  sold,  and  not  by  any  means  diminished 
in  value;'  and  he  proceeds  to  say,  that  if  it  were  in  a  worse  state  than  it  would 
have  been  if  returned  immediately  after  the  discovery,  the  purchaser  would  have 
no  defence  to  an  action  for  the  price  of  the  article.     It  is  to  be  implied  that  he 
would  have  a  defence  in  case  it  were  returned  in  the  same  state,  and  in  a  rea- 
sonable time  after  the  discovery.   This  dictum  has  been  adopted  in  Mr.  Starkie's 
excellent  work  on  the  Law  of  Evidence,  part  iv.  p.  645;  and  it  is  there  said 
that  a  vendee  may,  in  such  a  case,  rescind  the  contract  altogether  by  returning 
the  article,  and  refuse  to  pay  the  price,  or  recover  it  back  if  paid.     It  is,  how- 
ever, extremely  difficult,  indeed  impossible,  to  reconcile  this  doctrine  with  those 
cases  in  which  it  has  been  held,  that  where  the  property  in  the  specific  chattel 
has  passed  to  the  vendee,  and  the  price  has  been  paid,  he  has  no  right  upon  the 
breach  of  the  warranty,  to  return  the  article  and  revest  the  propertv  in  the  ven* 
dor,  and  recover  the  price  as  money  paid  on  a  consideration  which  has  failed; 
but  must  sue  upon  tne  warranty,  unless  there  has  been  a  condition  in  r^on 
the  contract,  authorizing  *the  return,  or  the  vendor  has  received  back  ■- 
the  chattel,  and  has  thereby  consented  to  rescind  the  contract,  or  has  been  guilty 
of  a  fraud,  which  destroys  the  contract  altogether.''     In  Gompiets  v,  Denton,  1 
Cr.  &  Mee.  207,  it  was  held,  that  the  purchaser  of  a  horse  could  recover  for 
breach  of  a  warranty  in  an  action  for  damages  only,  and  could  not  sue  for  money 
had  and  received,  as  on  a  failure  of  the  onginal  consideration,  unless  there  was 
a  stipulation  in  the  original  agreement  for  rescinding  the  contract  in  such  event, 
or  unless  the  case  were  one  of  firaud.    The  same  principle  is  recognised  in  1 
Wms.  Saund.  269,  b.  note.    Briant  therefore,  having  had  an  opportanity  of  in- 
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speetion,  there  was  no  implied  warranty  on  the  part  of  the  plaintiff;  Parkinson 
V,  Lee,  2  East,  314;  Oacdiner  v.  dnv;  and  if  th^re  was  any  warranty  by  the 
defendrint,  the  plaintiff  should  have  cnosen  a  different  form  of  action. 

TiNDAi*,  G.  J.  It  appears  to  me,  that  the  sum  for  whiQh  the  yerdict  has 
been  given,  is  properly  called  money  received  by  the  defendant  to  the  oiie  of  the 
|4ai»tiff.  The  money  which  the  plaintiff  delivered  to  the  defendant  was  his  own 
money,  for  he  had  sold  the  bonds  as  a  principal  to  Briant,  and  was  subject  to 
all  tiio  responsibilities  of  a  principal.  He  delivered  the  money  to  the  defendant 
on  an  understanding  that  the  bonds  he  had  received  from  the  defendant  were 
real  Guatemala  bonds,  such  as  were  saleable  on  the  stock  exchange.  It  seems, 
therefore,  that  the  consideration  on  which  the  plaintiff  paid  his  money  has  failed 
as  completely  as  if  the  defendant  had  contracted  to  sell  foreign  gold  coin  and 
had  handed  over  counters  instead.  It  is  not  a  question  of  warranty;  but  whether 
the  defendant  has  no  delivered  someihing  which,  thongh  resembliqg  th^  article 
contracted  to  be  sold,  is  of  no  value. 

^^o|i  The  remalnine  question  is,  whether  the  plaintiff  had  *a  rieht  to  rescind 
*  ^  the  contract  he  nad  entered  into  with  Briant.  It  is  to  be  observed  that 
in  that  contract  the  defendant's  name  was  never  us^;  there  was  no  contract 
between  him  and  Briant;  the  plaintiff  was  the  only  person  known  to  Briant. 
Bui  stopping  short  of  that,  the  universal  custom  of  the  stock  exchange  would 
autboriie  the  plaintiff  to  rescind  the  contract  without  consulting  the  defendant; 
and  the  defendant  has  been  in  no  respect  damaged  by  what  the  plaintiff  hati 
done. 

Tliere  is,  however,  another  ground  on  which  the  verdict  stands  clear  of  ob- 
jection ;  that  is,  that  after  the  defendant  was  aware  of  all  that  had  been  done, 
he  wrote  to  say  that  if  the  bonds  were  his  own,  he  would  send  his  clerk  to  pay 
the  plaintiff  the  amount.  Having  omitted  at  the  trial  to  shew  that  he  held  them 
in  the. capacity  of  agent,  as  he  had  asserted,  his  letter  is  a  ratification  of  what 
the  plaintiff  had  done,  and  the  verdict  ought  not  to  be  disturbed. 
Park,  J.  concurred. 

BosANQtJBT,  J.  I  agree  in  the  principle  of  the  cases  which  have  been  cited 
as  to  breach  of  warranty,  but  this  is  not  a  case  of  that  description.  Here,  no 
consideration  has  been  given  for  the  money  received  by  the  defendant :  the 
hoods  he  delivered  to  the  plaintiff  were  not  Guatemala  bonds,  but,  on  the  Stock 
Exchange,  worthless  paper;  and  the  payment  made  by  the  plaintiff  to  Briant 
was -not  voluntary.  According  to  the  principle  established  by  Child  v,  Mprley, 
the  defendant  was  bound  to  reimburse  the  plaintiff  what  he  was  thus  compelled 
to  pay.  For  it  appeared  to  be  the  custom  of  the  Stock  Exchange,  that  in  these 
cases  the  broker  is  treated  as  principal,  and  liable  to  be  expelled  if  he  does  not 
make  good  his  differences,  upon  either  of  the  counts,  therefore,  the  plaintiff 
^.TAM  may  sustain  this  ^action.  And  oven  upon  the  defendant's  letter,  unless 
^  *  he  shewed  the  bonds  not  to  have  been  his  own,  the  plaintiff  is  entitled  to 
retain  the  verdiet 

CoLiMAN,  J.  I  am  of  the  same  opinion.  The  first  question  is,  whether  the 
plaintiff  was  entitled  to  rescind  the  contract  with  Briant ;  and  I  ai;n  of  opinion 
be  was.  The  bonds  which  he  had  sold  at  the  defendant's  request  were  not  Gna- 
temala  bonds,  in  the. sense  of  the  Stock  Exchange.  Therefore,  even  cqas^doring 
the  plaintiff  onlv  as  agent,  when  he  received  authority  from  the  defendant  to 
sell  the  bonds  he  received  an  implied  authority  to  act  as  all  brokers  do  upon 
similar  occasions ;  Uiat  is,  to  rescind  the  contract  if  the  article  delivered  turns 
out  not  to  be  the  article  sold.  Bulc^scharged. 
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WEBB  V.  RHODES.    May  2. 

Lessor  and  lessee,  In  tbe  presence  of  lessor's  attomej,  signed  an  agreement  that  a  lease 

shoold  be  prepared  by  lessor's  attorney,  and  paid  for  by  lessee : 
The  lease  was  prepared  accordingly,  bat  lessor,  who  had  only  a  life  estate,  dying,  the 

lease  was  never  executed : 
iield,  that  lessor's  attorney  was  entitled  to  recorer  of  lessee  the  charge  for  drawing  the 

lease. 

The  plaintiff  declared  for  work  done,  in  the  character  of  an  attorney  and  sol- 
icitor, by  the  plaintiff  for  the  defendant,  upon  his  retainer ;  for  money  paid  by 
the  plaintiff  to  the  use  of  the  defendant,  and  at  his  request.  Plea^  non  assump- 
sit. 

At  the  trial  before  Park,  J.,  it  appeared  that  a  negociation  for  a  lease  of  cer- 
tain land  at  Tottenham  had  been  entered  into  between  Miss  Mary  Ann  Wright, 
who  had  a  life  interest  in  the  land,  and  the  defendant,  at  that  time  strangers  to 
each  other. 

*This  negotiation  had  been  conducted  by  the  plaintiff.  Miss  Wright's  r^oo 
attorney ;  and  Miss  Wright  and  the  defendant,  having  met  together  in   I*  ' 
the  plaintiff's  house^  the  following  agreement  was  signed  by  them  in  the  plain 
tiff's  presence : — 

"  The  said  Mary  Ann  Wright  agrees  to  let,  and  the  said  James  Rhodes 
agrees  to  take  and  rent  of  and  from  the  said  3Iary  Ann  Wright,  all  those  several 
pieces  or  parcels  of  meadow  and  pasture  land,  situate,  &c.  And  the  parties 
agree  that  a  lease  shall  be  granted,  commencing  at  Michaelmas  next,  for  the 
term  of  seven,  fourteen,  and  twenty-one  years,  in  case  the  said  Mary  Ann  Wright 
shall  so  long  live,  at  and  under  the  yearly  rent  of  114A;  which  lease  shall  con- 
tain the  like  covenants,  conditions,  and  amements,  or  such  of  them  as  shall  be 
considered  necessary,  as  the  lease  under  which  the  said  James  Rhodes  now  holds 
the  said  lands ;  and  it  is  also  agreed  that  the  said  lease,  and  also  a  counterpart 
thereof,  shall  be  jprepared  by  Mr.  Webb,  solicitor,  Reading,  at  the  expense  of 
the  said  James  Rhodes. 

"  Jan.  24, 1833.  Mary  Ann  Wright 

James  Rhodes.'' 
The  lease  was  drawn  by  the  plaintiff,  but  the  execution  of  it  was  delayed  by  the 
usual  precautionary  enquiries  and  demands ;  and  before  it  could  be  executed. 
Miss  Wright  died. 

In  the  course  of  the  business,  the  defendant  had  addressed  several  letters  to 
the  plaintiff,  on  the  subject  of  a  covenant  to  be  inserted  in  the  lease,  and  in  the 
way  of  inquiry  as  to  points  requiring  explanation. 

The  plaintiff  now  sought  to  recover  from  the  defendant,  a  moiety  of  the  charge 
for  drawing  the  agreement,  and  the  entire  charge  for  preparing  an  abstract  and 
a  draft  of  the  lease. 

It  appeared  from  sundry  items  in  the  plaintiff's  bill,  that  the  defendant  had 
a  professional  advisor  of  his  *own,  with  whom  he  had  consulted  on  the  pc^oj 
subject  of  the  lease.  L  '*^ 

A  verdict  was  found  for  the  plaintiff  with  leave  for  the  defendant  to  move 
to  set  it  aside,  and  enter  a  nonsuit  instead,  or  reduce  the  damages,  on  the  ground 
that,  as  to  the  lease,  there  was  no  privity  between  the  plaintiff  and  defendant, 
but  that  the  plaintiff  should  have  looked  to  Miss  Wright,  who  might  afterwards 
have  sued  the  defendant :  Secondly,  that  the  lease  never  having  been  executed, 
the  defendant  could  not  be  called  on  to  pay  for  it. 

A  rule  nisi  was  obtained  accordingly  on  the  authority  of  Grissell  v.  Robinson, 
3  New  Cases,  10,  Pratt  v.  Viiard,  6  B  &  Adol.  808,  and  Rigby  v.  Daykin,  2 
Younge  &  Jer.  83,  which  establish  that  where  by  custom  the  lessor's  attorney 
draws  a  lease  to  be  paid  for  by  the  lessee,  the  attorney  must  look  in  the  first 
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insten^e  to  the  leBSor,  who  may  afterwards  reoover  from  the  lessee  the  amount 
paid  for  the  lease. 

HoggiiM  and  NeviUe  shewed  cause.  It  is  not  necessary  for  the  pkintiff  to 
contest  the  principle  of  the  cases  cited  f<»  the  defendant;  it  may  he  conceded 
that  where  there  is  no  priyity  hetween  the  lessor's  attorney  and  the  lessee  the 
lessor's  attorney  must  in  the  first  instance  look  to  the  lessor.  But  here  the 
agreement  sisned  by  the  defendant  in  the  presence  of  the  plaintiff,  is  an  express 
retuner  by  the  defendant,  and  creates  a  pivity  between  the  parties  which  did 
not  exist  in  the  cases  referred  to.  And  the  defendant,  by  corresponding  with 
the  plaintiff  on  the  subject  of  the  lease,  shewed  that  such  was  his  understand- 
ing of  the  matter.  An  attorney  may,  without  impropriety  be  concerned  for  both 
landlord  and  tenant.  Doe  dem.  Peter  v.  Watkins,  3  New  Cases,  421. 
^S51  *  Wilde,  Seijt.,  and  Crowder,  in  support  of  the  rule.  The  agree* 
-*  ment  that  the  lessor's  attorney  shall  prepare  the  lease  at  the  expense 
of  the  lessee,  is  no  more  than  the  practice  of  the  profession  would  have  required 
without  any  such  agreement;  that  agreement,  therefore,  cannot  constitute  a  re- 
tainer, and  the  less  so,  as  tho  plaintiff  is  no  party  to  it.  The  defendant's  cor- 
respondence, containing  no  more  than  the  usual  inquiries  on  occasion  of  such 
an  arrangement,  is  no  recognition  of  any  priyity  between  the  plaintiff  and  de- 
fendant. Grissel  V.  Robinson  is  in  point.  At  all  events  the  plaintiff  cannot 
recover  for  the  lease,  which  owing  to  Miss  Wright's  death  was  never  ex- 
eeated. 

TiNDAL,  C.  J.  I  can  see  no  cause  for  disturbing  this  verdict.  The  question 
is,  whether  upon  the  evidence  before  the  jury,  they  were  right  in  finding  a 
retainer  on  the  part  of  the  defendant  for  the  plaintiff  to  do  the  work  in  question. 

It  is  not  whether  he  was  retained  in  the  capacity  of  attorney ;  but  whether 
he  was  retained  to  do  the  work  for  which  this  action  is  brought. 

If  we  look  at  the  bill,  we  see  that  the  first  item  is  for  half  the  charge  of 
drawing  the  agreement.  At  that  time  Miss  Wright  and  the  defendant  were 
^straneers ;  there  was  no  joint  purse  out  of  which  the  plaintiff  was  to  be  paid ; 
and  the  necessary  inference  from  the  charge  is,  that  it  was  understood  each  party 
should  pay  half.  When  the  agreement  itself  is  looked  at,  the  last  clause  is,  *^  and 
it  is  also  agreed  that  the  said  lease,  and  also  a  counter  part  thereof,  shall  be 
prepared  by  Mr.  Webb,  solicitor,  Reading,  at  the  expense  of  the  said  James 
Rhodes." 

The  parties  were  all  present  when  this  was  signed  by  the  defendant ;  the 
plaintiff,  therefore,  must  be  taken  to  have  assented,  and  it  is  the  same  thing  as 
if  he  had  been  a  party  to  the  contract, 
^..ng..       *That  diistingnishes  the  present  case  from  those  which  have  been  cited, 

^  J  in  which  there  was  no  agreement  by  the  lessee  to  pay  the  lessor's  attor- 
ney, and  we  should  be  anxious  to  avoid  circuity  of  action,  unless  driven  to  it  by 
the  circumstances  of  the  case ;  it  may  be  necessary  sometimes,  but  there  is 
no  reason  for  extendinff  the  inconvenience. 

The  next  objection  is,  that  the  lease  and  counterpart  were  never  executed ; 
but  that  was  no  &ult  of  the  plaintiff:  it  was  known  to  all  the  parties  that  the 
proposed  lessor  had  only  a  life  estate,  and  on  the  principle  that  actus  del  nemini 
fiMsit  injoriam,  the  attorney  ought  not  to  remain  unpaid. 

Park,  J.  I  had  no  doubt  at  the  trial,  and  have  none  now.  I  think  the  case 
should  be  considered  the  same  as  if  the  plaintiff  had  been  partv  to  the  contract, 
and  had  put  his  name  to  it;  all  the  parties  were  present  together,  and  he  must 
be  considered  as  having  assented  to  the  retainer  bythe  defendant. 

BosAWQUST,  J.  I  am  of  the  same  opinion.  With  respect  to  the  charge  for 
the  agreement,  the  fair  inference  is,  that  when  the  two  parties  came  to  the  same 
attorney,  each  was  to  pay  half  of  the  agreement  then  drawn  up.  The  main 
question  is,  as  to  the  lease  and  counterpart.  Now  when  it  is  agreed  that  it  shall 
be  drawn  by  the  plaintiff  at  the  expense  of  the  defendant,  and  that,  in  the  pre- 
sence Oi  the  plaintiff;  he  is  privy  to  the  wholC;  and  entided  to  take  advantage 
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of  die  agreement,  fie  had  bo  right  to  call  on  MIab  Wright;  and  as  it  mm  by 
no  faolt  of  hifl  that  the  lease  waa  never  executed,  I  think  thia  rale  rikoold  m 
disdiarged. 

OoLTMAN,  J.     I  thmk  this  caae  stands  dear  of  the  objection  that  the  son 
execntion  of  the  lease  precludes  *the  plaintiff  from  ani^  the  defend-  1-4(707 
ant;  for  there  was  a  retainer  by  tiie  defendant  engaging  the  plaintiff  to  t- 
do  the  work;  at  all  CTents  there  was  evidence  from  wmch  the  jury  tnight  infer 
finch  retainer,  and,  therefore,  I  think  the  rule  should  be  iiathapfgtd. 


LUCAS  V.  GODWIN.     May  4. 

1.  PUihtiff  coDtraeted  to  boild  cottag^es  by  the  10th  of  October ;  they  were  not  finished 
till  the  15th.  Defendant  baring  accepted  the  cottages,  Held  that  plaintiff  aught  reoo- 
yer  the  yalue  of  his  work,  on  a  declaration  for  work  and  labour  and  materials. 

2.  The  contract  was  made  in  Jane  by  the  defendant's  son ;  In  the  January  following  it 
was  discovered  that,  in  making  the  contract,  he  had  been  acting  for  his  father :  Held, 
that  an  advertisement  published  by  the  son  in  September,  and  tending  to  shew  fraud 
in  the  transaction  on  the  part  of  the  defendant  and  his  son,  was  admissible  in  eridence 
against  the  defendant. 

Action  for  work  and  labour  as  a  bricklayer ;  and  for  goods  sold  and  deliT- 
ered. 

At  the  trial  before  Coltman,  J.,  last  Huntbgdon  assises,  it  speared  that 
the  plutttiff  was  a  bricklayer,  the  defendant  a  proprietor  of  land  at  Farcett,  and 
his  son  a  carpenter  in  the  same  parish. 

On  the  25th  of  June,  1836,  the  pliuntiff  entered  into  the  following  agree- 
ment with  the  defendant's  son  :  <<  Gideon  Lncas  agrees  to  do  all  the  bricklayer's, 
plasterer's,  and  slater's  work,  inclosiTe  of  slatins  laths  and  brick  floors,  to  six 
cotta^  abont  to  be  erected  in  Farcett  Fen,  of  Sie  depth  of  each  cotti^  of  20 
fit.  4  m.  and  in  breadth  13  ft.,  outside  measure,  for  the  sum  of  216/.,  (exdnsiTe 
oi  stone  foundations,  the  one  half  of  which  at  the  prime  cost  of  the  stone  is  to 
be  paid  for  by  the  aforesud  Mr.  Thomas  Robinson  (Godwin)  :  Mr.  T.  R.  God- 
win also  hereby  agrees  on  his  part  to  pay  unto  the  aforesaid  Gideon  Lacaa  the 
above  sum  of  216l,  on  condition  of  the  work  being  done  in  a  proper  and  work- 
manlike ^manner,  on  the  1st  of  January,  1837,  together  with  the  amount  picYQo 
of  one  half  of  the  foundations  as  before  mention^,  and  to  be  isompleted  L 
on.the  10th  day  of  October,  1836." 

The  land  on  which  the  houses  were  to  be  built  belonged  to  the  defendant,  but 
there  was  no  evidence  that  the  son  upon  entering  into  the  oontraet  ever  men- 
tioned the  defendant  as  his  principal.  The  houses  were  oommenoed,  and  both 
the  defendant  and  his  son  £rom  time  to  time  gave  orders  to  the  ^aintiff 's  men 
about  them.  There  was  some  extra  work,  and  the  cottages  were  not  completed 
till  the  15th  of  October. 

In  the  month  of  September,  suspicions  arose  ss  to  die  solvency  4)f  the  defend- 
ant and  his  son,  especially  of  the  ktter ;  and  on  the  23d  of  that  month,  tiie 
son  put  an  advertisement  into  the  Stamfbid  Mercury^  purporting  to.  come  from 
William  Buck,  administrator  of  Mr.  Thomas  Godwin,  formerly  ci  Farcett,  dMsn 
of  his  Bdajest/s  fleet,  and  latterly  of  Philadelphia,  America.  This  advertise- 
ment announced  that  the  said  Buck  had  come  to  England,  <<to  pay  over40Ctf. 
to  Samuel  Godwin  (the  defendant)  and  his  son  Thomas,"  who  were  described 
<<  as  being  entitled  to  an  estate  in  Philadelphia,  consiaCing  of  land  and  evnry 
thing  eonibrtable  in  the  way  of  buildings."  The  defendant  told  the  workmen 
of  t^e  plaintiff  that  he  was  going  to  reoeive,  and  afterwards,  tiiat  ho  and  his  son 
had  received  350^.  and  that  it  was  lodged  in  the  Spalding  bank.  He  asked  one 
of  those  workmen,  whether  he  had  seen  the  advertisement  put  into  the  Stam- 
ford Mercury  by  Buck;  the  administrator  of  Thomas  Godwin^  announcing  that 
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he  had  oome  to  pftj  mcmey  to  the  def^dant  and  his  son ;  and  that  they  were  en* 
tilled  to  an  estate  in  Philadelphia.  Another  person,  Bannister,  read  the  ad- 
vertisement to  the  defendant,  who  recognised  it  as  applying  to  himself. 
^.-oAi  Shortly  after  this  advertisement  appeared,  the  defendant  *gave  out 
'  -1  that  his  son  was  going  to  take  possession  of  his  American  estates. 
Hower^,  instead  of  this  the  sOn,  was  apprehended  on  a  criminal  charge,  and 
sentenced  to  a  long  imprisonment.  The  advertisement  tnmed  out  to  be  a  fraud. 
In  Janaary,  1837,  the  defendant  admitted  to  Wilkinson  the  pkintiff 's  attorney, 
that  the  400^.  had  never  been  received;  and  that  his  son  had  acted  as  his  agent 
in  the  contract  with  Lucas.  Before  this  admission,  the  plaintiff  had  sent  in  his 
bill  to  the  defendant's  son.  The  plaintiff  called  Bannister  as  a  witness,  and 
offered  in  evidence  a  copy  of  the  Stamford  Mercury,  containing  the  advertise- 
ment in  question ;  but  not  the  identical  paper  read  by  Bannister.  The  admission 
of  this  paper  was  objected  to  by  the  defendant's  counsel,  but  it  was  received  as 
evidence  of  Uie  fact,  that  about  the  time  of  the  oonversation  with  Bannister  a 
newspaper  had  appeared  containing  an  advertisement,  which  corresponded  with 
that  read  to  the  defendant. 

In  answer  to  questions  put  by  Ooltman,  J.,  the  jury  found  that  the  son  was 
onlv  a^nt  ibr  the  father ;  that  he  had  entered  into  the  contract  by  his  father's 
authority,  but  had  not  disclosed  the  name  of  his  principal ;  and  that  the  plain- 
tiff did  not  know  of  the  agency  till  early  in  January,  1887.  They  also  found 
that  the  contract  was  indueed  by  the  defendant's  fraud,  and  that  the  plaintiff 
had  not  elected  to  make  the  son  bis  debtor. 

A  verdict  was  then  taken  for  the  plaintiff,  subject  to  a  motion  to  enter  a  non- 
svit  on  the  ground  that  the  contract  was  conditional ;  that  the  plaintiff  ought  to 
have  declar^  specially  on  it,  and  have  averred  performance  on  his  part  by  the 
10th  of  October.     Accordingly, 

KeUy  moved  to  enter  a  nonsuit  on  that  ground,  x^iting  Davis  v.  NichoUs,  2 
'*^7401  ^^^^  ^^^'  ^^^  Alexander  u,  Gardner,  1  New  Cases,  671,  *  where  goods 
^  having  been  purchased  to  be  shipped  in  October,  it  was  held  that  the 
shipping  in  October  was  a  condition  precedent,  for  the  non-observance  of  which 
the  defendants  might,  if  they  chose,  repudiate  the  contract.  He  also  moved  for 
a  new  trial  on  the  ground  that  the  advertisement  in  the  Stamford  Mercury  ought 
not  to  have  been  received  in  evidence,  having  been  published  subsequently  to 
the  contract,  and  not  having  been  sufficiently  identified  at  the  trial ;  and  on  the 
ground  that  the  defendant  had  been  taken  by  surprise  by  Wilkinson'a  testimony. 
A  rule  nisi  having  been  granted. 

Byim  and  Burch  shewed  cause.  First  there  was  evidence  of  extra  work  done, 
and  it  did  not  appear,  but  that  the  delay  from  the  10th  to  the  15th  of  October 
was  occasioned  by  the  extra  work.  Now  in  Bum  v.  Miller,  4  Taunt.  745, 
where  a  lessor  contracted  to  pay  his  tenant  at  a  valuation  for  certain  erections, 
pnnnant  to  a  plan  to  be  agreed  on,  provided  they  were  completed  in  two 
monUis ;  no  plan  was  agreed  on,  and,  after  the  condition  broken,  the  lessor  en- 
eoonged  the  lessee  to  proceed  with  the  work ;  it  was  held,  that  the  lessee  might 
recover  as  for  work  and  labour  on  an  implied  promise  arising  out  of  as  many  of 
the  faets  as  were  applicable  to  the  new  agreement. 

But  even  if  the  terms  of  the  contract  were  not  accurately  complied  with,  the 
contract  having  been  executed,  the  plaintiff  is  entitled  to  declare  generally;  1 
Wbis.  Saand.  269,  b. ;  particularly  where  he  has  acquiesced  by  not  objecting  at 
the  time ;  Bum  v.  Miller,  Davis  v,  Nicholls,  Alexander  v.  Gardner;  and  where, 
*7411  *"  '^  ^^^  present  case,  the  condition  neglected  does  not  go  to  the  essence 
^<l  of  the  contract.  The  defendant,  here,  "^has  possession  of  the  cottages, 
and  the  case  falls  within  the  principle  of  Hill  v.  Perrott,  8  Taunt.  274,  where 
H  waa  held  that  indebitatus  assumpsit  would  lie  for  goods  which  the  defendant 
had  by  fraud  procured  the  plaintiff  to  sell  to  an  insolvent,  and  which  the  defen- 
dant had  gotten  into  his  own  possession ;  for  he  could  not  set  up  the  sale,  be- 
cause his  own  fraud  had  procured  it,  and  the  mere  possession  unaccounted  for, 
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raised  an  aaanmpsit  to  pay.  So  in  Biddle  v.  Levy,  1  Stark.  20;  where  goods 
were  supplied  to  a  minor  upon  a  fraudulent  representation  by  his  father  that  he 
was  about  to  relinquish  his  business  in  fsivour  of  his  son,  it  was  held^  that  the 
father  was  responsible  in  assumpsit  for  goods  sold  and  delivered. 

Secondly,  the  contract  having  been  entered  into  in  June,  and  the  defendant 
having  admitted  in  the  January  following  that  his  son  had  acted  as  agent,  any 
statements  by  the  defendant  in  the  intermediate  time  were  relevant  to  shew  his 
connection  with  the  contract;  and  as  to  the  objection  that  the  newspaper  put  in 
was  not  proved  to  be  the  identical  paper  read  by  Bannister,  the  newspaper  wad 
only  produced  to  shew  that,  at  the  time  of  the  defendant's  conversation  with 
Bannister,  certain  advertisements  were  circulated  corresponding  with  the  state- 
ment made  by  the  defendant. 

(With  respect  to  the  alleged  surprise,  the  Court  thought  that  it  was  not  esta- 
blished by  the  defendant's  affidavits.) 

KeUj/  and  Gunning  in  support  of  the  rule.  As  a  general  rule  it  may  be  ad- 
mitted, that,  after  a  contract  is  executed,  a  plaintiff  may  recover  on  it  by  de- 
claring on  the  general  counts  only ;  but  where  the  contract  contains  a  tmao 
condition  which  is  an  essential  part  of  it,  the  ^plaintiff  should  declare  '- 
specially  and  aver  performance  of  the  condition.  Here,  the  condition  that  the 
cottoges  should  be  completed  by  the  10th  of  October  was  an  essential  part  of 
the  contract,  for  the  payment  of  the  stipulated  price  depends  expressly  on  that 
condition.  If  the  contract  bad  been  set  out,  and  the  plaintiff  had  averred  any 
dispensation  of  that  condition,  the  defendant  would  have  had  the  advantage  of 
traversing  that  averment,  of  which  he  is  deprived  by  the  general  form  of  de- 
claring. In  Alexander  v,  Gardner,  there  was  a  olear  waiver  of  the  condition, 
so  that  the  parties  were  in  the  same  condition  as  if  it  had  never  been  inserted. 

Then,  the  newspaper  was  improperly  admitted.  The  question  was,  whether 
the  contract  had  been  entered  into  by  the  son  as  aeent,  and  with  the  authority 
of  his  father;  and  if  it  was  not,  whether  the  plaintiff  was  induced  to  enter 
into  it  by  the  fraud  and  misrepresentation  of  the  father.  Now,  the  contract  be- 
ins  entered  into  in  June,  what  the  father  said  in  September  following,  with 
reference  to  the  advertisement,  could  have  no  bearing  on  that  question.  If  the 
evidence  be  admissible  in  civili,  it  must  be  equally  so  in  oriminali ;  but,  upoD 
an  indictment  for  a  conspiracy,  the  subsequent  conduct  of  the  party  is  no  more 
admissible  than  upon  trials  for  felony,  evidence  of  a  separate  felony,  which  the 
prisoner  is  unprepared  to  meet.  If  the  father  and  son  had  been  indicted  for  a 
conspiracy  to  defraud  the  plaintiff,  how  would  this  newspaper  have  shewn  that 
the  plaintiff  was  induced  to  enter  into  a  contract  in  June  by  an  advertisement 
published  in  September  1 

Hill  V.  Perrott  and  Biddle  v.  Levy  only  shew,  that  where  goods  are  obtained 
by  fraud,  the  party  who  obtains  them  may  be  sued  for  goods  sold  and  delivered, 
but  not  that  he  may  be  rendered  liable  for  a  contract  entieied  into  long  before 
the  fraud. 

At  all  events  the  newspaper  read  by  Bannister  should  '^'have  been  r^^ 
identified :  the  defendant  was  not  printer  or  publisher ;  and  before  the  ^ 
statute  38  G.  3,  c.  78,  it  was  not  enough  even  against  the  publisher  to  shew 
that  the  defendant  published  a  newspaper  of  the  same  name  and  on  the  same 
day ;  it  was  necessary  to  shew  that  he  published  the  identical  paper.  What 
was  produced  here  was  at  the  utmost  a  copy  of  that  which  had  been  shewn  to 
the  defendant,  and  the  original  ought  to  have  been  produced  or  called  for. 

TiNDAL,  C.  J.  I  see  no  reason  for  disturbing  this  verdict  Three  points 
have  been  made,  and  three  objections  taken  to  the  plaintiff's  recovery :  first,  to 
the  form  of  the  declaration  :  that  this  was  special  contract;  and  that  instead  of 
the  ffeneral  count  for  work,  kbour,  and  materials,  there  should  have  been  aooant 
on  the  special  contract,  averring  performance  of  the  condition  contuned  in  it : 
secondly,  that  the  advertisement  in  the  Stamford  Mercury  was  improperly  re- 
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eeired  in  evidenoe ;  and,  thirdly^  that  the  defendant  was  taken  bj  surprise  bj 
the  evidence  of  Wilkinson. 

First,  the  contract  is  for  certain  work  to  be  done  in  Farcctt  Fen,  and  at  the 
end  of  the  contract  the  defendant  agrees  to  pay  216/.  on  the  Ist  of  January  ISS?, 
on  condition  of  the  work  being  completed  in  a  proper  and  workmanlike  manner 
on  the  10th  of  October  1836.  As  the  work  was  to  be  done  and  the  payment  to 
be  made  at  a  time  which  had  expired  before  this  action  was  commenced,  I  think 
the  phiintiff  was  entitled  to  sue  on  the  general  counts.  In  all  such  cases  a  plain- 
tiff IS  entitled  to  do  so  unless  there  be  something  express  and  explicit  in  the 
contract  to  shew  a  condition  which  goes  to  the  whole  right  of  action.  I  sec 
none  such  here.  If  it  be  said  that  the  condition  that  the  work  shall  be  done  in 
a  proper  and  workmanlike  manner,  is  of  that  nature,  that  is  a  condition  which  is 
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implied  in  every  '^'contract  of  the  same  kind;  and  if  it  were  a  coUdition 
precedent  to  the  plaintiff's  remuneration,  a  little  deficiency  of  any  sort 
would  put  an  end  to  the  contract,  and  deprive  a  plaintiff  of  any  claim  for  pay- 
ment :  but  under  such  circumstances,  it  has  always  been  held  that  where  the  con- 
tract has  been  executed,  a  jury  may  say  what  the  plaintiff  realy  deserves  to  have. 
If  it  be  said  that  the  completion  by  the  10th  of  October  is  the  condition  prece- 
dent, at  least  the  objection  should  have  been  taken  at  the  time :  in  accepting  the 
work  done,  the  defendant  admits  that  it  is  of  some  benefit  to  him,  and  that  the 
plaintiff  is  entitled  to  some  remuneration.  It  is  not  a  condition,  but  a  stipula- 
tion, for  non-observance  of  which  the  defendant  may  be  entitled  to  recover 
damages ;  but  even  if  it  be  a  condition,  it  does  not  go  to  the  essence  of  the  con- 
tract, and  is  ho  answer  to  the  plaintiff's  claim  for  the  work  actually  done.  It 
never  could  have  been  the  understanding  of  the  parties,  that  if  the  house  were 
not  done  by  the  precise  day,  the  plaintiff  would  have  no  remuneration ;  at  all 
events,  if  so  unreasonable  an  engagement  had  been  entered  into,  the  parties 
should  have  expressed  their  meaning  with  a  precision  which  could  not  be  mis- 
taken. 

Secondly,  I  think  there  is  no  ground  for  the  objection  to  the  admissibility  of 
the  advertisement  in  the  Stamford  Mercury.  It  is  said  that  it  has  no  bearing 
on  the  qnestion  between  the  parties,  because  the  contract  was  entered  into  on 
the  7th  of  June,  and  the  advertisement  did  not  appear  till  September.  But  the 
objection  cannot  be  supported  on  that  gi'ound.  The  question  being  whether  the 
Either  and  son  had  entered  into  a  fraudulent  compact,  it  was  competent  to  the 
plaintiff  to  shew  how  they  conducted  themselves,  not  only  at  the  time  of  the  con- 
tract but  afterwards ;  and  if  a  conspiracy  is  shewn  during  the  progress  of  the 
work,  or  afterwards,  they  may  throw  a  light  on  their  conduct  farther  back : 
^A^l  *^or  the  jury  must  judge  of  the  whole  ex  antecedentibus  et  consequenti- 
-*   bus. 

Then  if  the  advertisement  was  relevant,  was  it  admissible  according  to  the 
strict  rules  of  evidence  ?  The  objection  is,  that  the  advertisement  is  not  shewn 
to  be  the  identical  advertisement  referred  to  in  the  conversations.  Now,  in 
September,  the  father  says  he  is  going  to  Spalding  to  receive  money,  and  he 
prefigures  his  conversation  with  inquiring  whether  his  hearer  had  seen  an  adver- 
tisement put  into  the  Stamford  Mercury  by  Buck,  the  administrator  of  Thomas 
Godwin,  announcing  that  he  had  come  to  pay  money  to  the  defendant  and  his 
son,  and  that  they  were  entitled  to  an  estate  in  Philadelphia.  In  that  conversa- 
tion certain  specific  facts  are  referred  to ;  that  Buck  was  the  administrator  of 
Godwin ;  that  he  had  come  to  pay  money  to  the  defendant  and  his  son ;  and 
that  they  were  entitled  to  an  estate  in  Philadelphia.  What  b  offered  iu 
evidence  is,  an  advertisement  containing  a  statement  of  all  these  facts.  I 
cannot  say  that  after  the  defendant  had  asked  the  question  of  his  hearer,  the 
laws  of  evidence  exclude  an  advertisement  containing  all^he  facts  referred  to. 
It  is  true  there  might  be  another  advertisement  with  some  variation,  but,  if  there 
were  it  was  for  the  defendant  to  shew  it. 
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BosANQUET  J.  (a)  I  am  also  of  opinion  that  this  rule  should  be  discharged. 
First,  as  to  the  form  of  deckration^  1  think  it  was  sufficient  for  the  plaintiff  to 
declare  on  the  common  counts. 

It  is  contended  that  this  was  a  special  and  conditional  contract,  and  should 
have  been  declared  on  speciallj.  It  is  in  fact,  an  executed  contract,  and  has 
not  been  complied  with  m  all  its  terms  :  the  work  which  was  to  ^have  r^Aa 
been  completed  on  the  10th  was  not  completed  till  the  15th  of  October :  ■- 
but  the  completion  by  the  10th  is  not  a  condition  precedent ;  it  does  not  go  to 
the  essence  of  the  contract ;  and  any  inconvenience  occasioned  by  the  deviation 
might  have  been  compensated  in  an  action  for  damages.  It  is  said  that  the  com- 
pletion by  the  appointed  day  is  a  condition  precedent,  because  the  payment, 
stipulated  in  the  contract,  is  made  to  depend  upon  it.  But  will  it  be  contended 
that  if  only  a  small  portion  of  the  work  had  been  left  undone  the  plaintiff  would 
be  entitled  to  nothing  f  The  contract  being  executed  I  think  the  phiintiff  may 
declare  in  a  general  form. 

With  respect  to  the  receptien  of  the  evidence,  the  question  was,  whether  the 
defendant  was  the  principal,  and  had  authoriied  his  son  to  enter  into  the  contract 
as  an  agent.  On  the  part  of  the  defendant  it  was  contended  that  the  plaintiff's 
having  so  long  givcti  credit  to  the  son  as  principal,  and  having  never  discovered 
the  agency  till  January  1837,  was  inconsistent  with  his  afterwards  charging  the 
defendant  as  principal.  To  meet  that  argument,  it  was  important  to  shew  what 
was  the  conduct  of  the  defendant  during  the  whole  time  the  plaintiff  was  giving 
credit  to  the  son.  In  that  view  all  that  passed  between  the  time  of  making  the 
contract  and  January  is  material. 

Then,  was  the  particular  advertisement  admissible,  notwithstanding  it  was 
not  identified  as  the  advertisement  shewn  to  the  defendant  7  I  think  it  was.  The 
defendant  is  shewn  to  have  been  speaking  of  an  advertisement  generally ;  not  of 
an  advertisement  in  any  particular  number  of  the  paper;  he  communicates  cer- 
tain circumstances ;  he  adverts  to  them  as  the  subject  matter  of  the  advertise- 
ment, and  then  a  paper  is  produced  which  tallies  so  minutely  that  it  is  impossi- 
ble to  doubt  it  was  the  paper  alluded  to. 

*CoLTMAN,  J.  I  thmk  the  verdict  ought  not  to  be  disturbed.  With  niAj 
respect  to  the  form  of  the  declaration,  ii  the  stipulation  for  completion  "• 
by  the  10th  of  October  be  a  condition,  it  does  not  go  to  the  whole  of  the  con- 
tract; and  though  the  pUtintiff,  if  he  failed  to  observe  it  might  be  precluded  from 
suing  for  the  stipulate  price,  he  would  be  entitled  to  recover  something  in  an 
action  for  work  and  labour.  But  t  think  this  is  not  such  a  condition  as  has 
been  contended  for.  It  is  merely  directory,  and  after  the  contract  has  been 
executed  it  is  sufficient  to  declare  on  the  general  counts. 

With  respect  to  the  evidence,  if  the  argument  against  the  admission  of  the 
advertisement  because  it  was  subsequent  to  the  contract,  be  well  founded,  in  no 
case  could  subsequent  fraud  or  conspiracy  be  set  up  to  explain  the  conduct  of  a 
party  on  a  former  occasion.  But  independently  of  that,  it  was  the  fraud  per- 
petrated in  September  that  induced  the  plaintiff  here  to  go  on  with  the  work 
which  was  not  to  be  finished  till  October.  It  is  said,  however,  that  the  adver- 
tisement, as  a  copy,  was  not  admissible,  and  that  it  was  not  sufficiently  identified 
even  as  a  copy.  Now  the  defendant  spoke  of  the  advertisement  generally,  and 
not  of  any  particular  copy.  Suppose  a  person  were  to  say,  "  Have  yon  seen 
such  a  man  in  the  Gkzette  ?"  when  the  Gazette  was  produced,  could  it  be  said 
'Hhat  is  not  the  Gazette  I  was  speaking  of?''  He  was  not  speaking  of  any 
particular  copy.  That  this  was  the  advertisement  referred  to  generally  there 
could  not  be  any  reasonable  doubt :  all  the  circumstances  alluded  tp  tallied 
exactly.     On  all  the  grounds,  therefore,  this  rule  must  be  Discharged. 

(a]  Park,  J.  was  absent. 
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*PIEECY,  Demandant;  GAEDNER,  TENANT.    May  5. 


1.  A  writ  of  intrusion  is  maintainable  by  one  in  remainder  for  an  intrusion  made  after 
the  determination  of  an  estlite  pur  autre  vie. 

2.  A  demandant  who  claims  under  a  devise  may  maintain  the  writ 

3.  Th*  limitation  of  time  for  saing  out  the  writ  is  fifty  years. 

Thb  writ  ^manded  against  Richard  Gardner  one^fonrtfa  part  of  one  messuage, 
forty  acfes  of  land  and  forty  acres  of  meadow,  with  the  appurtenances,  in  Ibe 
pariah  of  St.  Oilea,  Reading,  in  the  county  of  Berks,  which  he  ckimed  to  be 
his  right  and  inheritance,  and  into  which  the  said  R.  Gardner  had  not  entry, 
bat  by  the  intrnsion  which  he  made  into  the  same  after  the  death  of  Anna 
Maria  Curtis,  otherwise  called  Anna  Maria  Hyde  who  snrriTed  Ann  Piercy, 
deceased,  and  Mary  Powncy  the  younger,  deceased;  of  the  entirety  of  which 
tenements,  Riefaard  Curtis  being  seised  in  his  demesne  as  of  fee,  gave  and  de- 
vised the  same  (amongst  other  tenements)  to  Jonathan  Ghtrdner  and  Richard 
Pierey,and  their  heirs,  in  trust  to  receireand  take  the  rents  and  profits  thereof, 
and  thereout  to  pay  unto  the  said  Ann  Piercy  a  oertain  annuity  or  yearly  pay- 
Bseat  daring  her  natural  life ;  and  to  Mary  Powney  a  certain  other  annuity  or 
yearly  payment  during  her  natural  life )  and  in  trust  to  pay,  as  well  the  over- 
plus tents  and  profits  thereof,  as  also  to  pay  the  whole  of  the  rents  and  profits 
of  the  said  devised  tenements  when,  and  as  the  same  several  annuities  should 
respectively  end  and  determine,  unto  the  said  A.  M.  Curtis.  And  the  said  R. 
Ourfiia  did  in  and  by  the  said  dierise,  direct  that  fi'om  and  after  the  decease  of 
the  said  A.  M.  Curtis,  Jonathan  Gaidner,  and  Richard  Piercy,  and  their  heirs, 
aboold  stand  seised  of  the  said  devised  tenements,  subject  to  the  said  annuities, 
to  the  use  of  one  child  or  more  of  the  children  of  the  said  A.  M.  Curtis,  to  be 
*14ff\  ^^'^'^^  begotten,  and  the  heirs  of  his  or  th^r  body  Cft  bodies,  ^either 
-*  as  to  the  whole  or  in  such  parts,  shares,  and  proportions,  and  for  such 
estate  and  estates  either  absolutely  or  conditionally,  and  with  and  under  such 
restrietions,  limitations,  and  remainders  over,  and  in  such  manner  and  form  as 
(lie  said  A.  M.  Curtis  by  any  deed  or  writing,  deeds  or  writings  whatsoever  to 
be  by  her,  whether  she  should  be  covert  or  sole,  from  time  to  time  sealed  and 
delivered  in  the  presence  of  two  or  more  witnesses,  or  by  her  last  will  and  tes- 
tament in  wridng  to  be  bv  her  from  time  to  time,  whether  she  should  be  covert 
or  sole,  signed,  sealed,  published,  and  declared  in  the  presence  of  three  or  more 
witoeesea,  should  limit,  direct,  and  appmnt;  remainder  to  such  children  as 
aliould  survive,  in  tail;  remainder  to  the  use  of  such  nephews  and  nieces  of 
R.  Oartis,  in  fee,  as  A.  M.  Curtis  should  appoint;  remainder  as  to  one-fourth 
part  to  tlM  use  of  William  Piercy,  in  fee;  which  ought  after  the  death  of  A.  M. 
Curtis  to  remain  to  the  demandant  as  son  and  heir  to  W.  Piercy  the  younger, 
vlio  was  son  and  heir  of  the  first  named  William  Piercy. 

The  count,  after  repeating  the  writ  in  the  usual  way,  alleged  that  Richard 
Curtis  was  seised  by  taking  the  esplees  within  fifty  years,  and  died  seised  in 
January,  1787,  without  revoking  or  altering  his  will  with  respect  to  the  said 
devises,  or  any  part  thereof;  whereupon  and  whereby  and  under  and  by  virtue 
of  the  said  last  will  and  testament  of  R.  Curtis,  the  said  J.  Gardner  and  R. 
Pierpy  then  and  there  became  and  were  seised  of  and  in  the  said  tenements 
with  the  appurtenances,  upon  the  trusts,  and  to  and  for  the  intents  and  pur- 
poses in  the  said  will  of  R.  Curtis  in  that  behalf  expressed  and  declared  of  and 
ooneeming  the  same.    That  the  said  A.  M.  Curtis  and  Anne  Piercv  and  the 
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said  Mary  Powney,  and  also  the  first  named  W.  Piercy  survived  the  said 


R.  Curtis;  and  that  A.  M.  Curtis  survived  Anne  '^'Piercy  and  Mary 
Powney  and  the  first  named  W.  Piercy :  that  afterwards,  to  wit,  on  the  Ist  (n 
January,  1806,  the  said  A.  M.  Curtis  died,  never  having  had  any  issue,  and 
never  having  made  any  limitation^  direction^  appointment^  or  gift,  of  the  said 
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tenementa  so  devised,  or  any  part  thereof|  aocording  to  the  form  and  effect  of 
the  said  devise :  and  thereupon,  by  virtue  of  the  said  devise,  the  right  to  the 
said  one  undivided  fourth  part  above  demanded  of  and  in  the  said  devised  pre- 
mises, with  the  appurtenances,  came  to  and  remained  to  W.  Piercy  the  younger, 
Vfho  was  son  and  heir  of  the  first  named  W.  Piercy.  That  afterwards,  to  wit, 
on  the  1st  of  January,  1815,  the  said  W.  Piercy,  the  younger,  died;  upon 
whose  death  the  right  to  the  said  one  undivided  fourth  part,  above  demanded 
of  and  in  the  said  devised  tenements  with  the  appurtenances,  descended  and 
came  to  the  said  demandant,  as  son  and  heir  of  W.  Piercy  the  younger;  and 
into  which  the  said  R.  Gardner  had  not  entry,  but  by  the  intrusion  which  he 
made  into  the  same  after  the  death  of  the  said  A.  M.  Curtis,  otherwise  palled 
A.  M.  Hyde. 

Upon  a  demurrer  to  the  tenant's  plea,  which  was  held  ill  for  traversing  a  hot 
not  alleged  in  the  count, 

R.  V.  Richards,  for  the  tenant,  excepted  to  the  count. 

The  count  is  ill :  first,  because  A.  M.  Curtis  took  only  an  equitable  estate, 
and  a  writ  of  intrusion  does  not  lie  for  an  entry  after  the  expiration  of  au 
equitable  estate:  secondly,  it  does  not  lie  for  a  devisee;  thirdly,  it  does  not  lie 
unless  the  demandant  can  shew  a  seisin  within  twenty  years. 

First,  the  writ  of  intrusion  does  not  lie  for  entry  after  the  determination  of 
an  equitable  estate.  Lord  Coke  says  277,  a.,  ''  Intrusion  first  properly  is,  when 
the  ancestor  died  seised  of  any  estate  of  inheritance,  expectant  *upon  an  r^cygi 
estate  for  life,  and  then  tenant  for  life  dieth,  and  betweene  the  death  I- 
and  the  entry  of  the  heire,  an  estranger  doth  interpose  himselfe  and  intrude." 
In  Fitz.  N.  B.  208,  it  is  laid  down,  that,  <<  where  tenant  for  life,  or  in  dower, 
or  by  the  courtesy,  dieth  seised  of  such  estate  for  life,  and  after  their  death  a 
stranger  intrudeth  upon  the  land,  he  in  the  reversion  shall  have  this  writ 
against  the  intruder;"  and  according  to  Booth,  Real  Actions,  381,  the  estate 
on  which  intrusion  can  be  effected,  must  be  a  legal  life  estate. 

Now  A.  M.  Curtis  had  only  an  equitable  estate ;  the  le^l  estate  is  in  her 
trustees,  for  they  were  not  appointed  to  permit  her  to  receive  the  rents,  but  to 
pay  her  themselves,  they  were  to  pay  annuities ;  and  to  hold  in  trust  for  such 
persons  as  A.  M.  Curtis  should  appoint,  which  things  they  could  not  do  unless 
they  had  the  legal  estate.    Powell  on  Devises  (Jarman's  edition)  222, 223.  225. 

Secondly  the  writ  of  intrusion  lies  only  for  a  reversioner  or  remainderman, 
and  not  for  a  devisee.  In  Sir  S.  Romilly  t;.  James,  6  Taunt.  263,  it  was  argued 
^'  that  writs  are  in  the  register  drawn  with  great  nicety^  that  the  writ  of  intru- 
sion will  lie  only  in  three  cases,  viz.,  upon  the  intrusion  of  a  stranger,  after 
the  death  of  a  tenant  for  life,  tenant  in  dower,  and  tenant  by  the  curtesy :  that 
the  power  given  to  the  clerks  in  Chancery  to  frame  new  writs,  does  not  apply 
to  enable  them  to  frame  writs  so  widely  different  as  a  writ  must  be  which  would 
be  framed  to  meet  a  case  like  the  present.  And  a  proof  that  there  is  much 
difficulty  in  framing  a  new  writ,  is,  that  the  only  instance  of  ^is  statute  having 
been  acted  on,  is  that  of  the  writ  in  casu  consimili  for  remedy  in  the  case  of 
alienation  in  fee  by  tenant  for  life  or  by  the  curtesy,  which  is  framed  as  closely 
as  possible  on  the  '''model  of  the  writ  in  casu  proviso,  which  extended  r^^A 
only  to  alienation  by  tenant  in  dower.  If  any  writ  were  to  be  formed  ^ 
for  the  present  occasion,  it  would  be  on  the  model  of  a  formedon,  not  of  a  writ  of 
intrusion,  for  formedon  in  the  reverter  lay  at  common  law  on  an  estate  condi- 
tional, and  if  formedon  in  the  reverter  is  taken  as  the  model,  the  devisee  must 
take  all  the  consequences  of  it ;  and  one  consequence  is,  to  be  barred  by  twenty 
years'  adverse  possession."  But  the  court  did  not  decide  the  point.  In  Rast- 
man  y.  Baker,  1  Taunt.  174,  the  point  was  never  raised. 

Thirdly,  the  demandant  should  have  allesed  a  seisin  within  twenty  years. 
The  statute  32  H.  8,  o.  2,  s.  2,  allows  the  demandant  to  recover  on  a  seisin 
within  fifty  years.  "  No  manner  of  person  or  persons  shall  hereafter  sue,  have, 
or  maintain  any  assize  of  mort^anoestor,  oosinage,  ayel,  writ  of  entry  upon  dlA- 
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seisin  done  to  any  of  his  anoeeton  or  pvedeoeseors  for  any  Bian<m,  Ittds,  t«fte- 
mentSy  or  other  hereditaments^  of  any  further  seisin  or  possession  of  his  or  tbetr 
ancestor  or  predecessor^  bat  only  of  the  seisin  or  possession  of  his  or  their 
ancestor  or  predecessor,  which  was  or  hereafter  shall  be  seised  of  the  same 
manors,  huids,  tenements,  or  other  hereditaments,  within  fifty  years  next  before 
the  teste  of  the  original  of  the  same  writ  hereafter  to  be  bronght/'  But  the  writ 
of  intrusion  is  not  mentioned :  the  21  Jac.  1,  c.  16,  is  not  confined  to  actiooe 
of  ejectment:  and  being  sabseqaent,  restrains  the  statute  32  H.  8,  c.  2,  if  that 
statute  ever  comprehended  the  writ  of  intrusion.  The  point  was  mueh  dis- 
cussed, though  not  determined,  in  Sir  S.  Romilly  y.  James,  and  Widdowson  y. 
Earl  of  Harrington,  1  Jac.  &  Walk.  532. 

*7531  Suphen^  Serjt.  for  the  demandant.  It  may  be  conceded  that  A.  M- 
^  Curtis  took  only  an  equitable  estate;  "^but  the  trustees  had  the  legal 
estate  pur  autre  yie  during  her  life ;  and  then,  according  to  Jones  v.  Lord  &y 
and  Seale,  8  Yin.  Abr.  262,  a  legal  estate  was  yested  in  W.  Pierce  in  fee. 
Then  does  a  writ  of  intrusion  lie  where  the  preceding  life  estate  was  only  pur 
autre  yie  ?  The  fair  inference  from  the  passages  cited  from  Coke,  Fitzherbert, 
and  Booth  is,  that  it  does.  For  the  writ  in  such  case,  if  not  within  the  strict 
letter  of  those  authorities,  is  in  the  nature  of  a  writ  in  consimili  casd.  In  2 
Beeyes'  Hist.  Eng.  Law,  202,  it  is  said,  <<  that  in  cases  where  complainants 
were  entitled  to  a  writ  in  the  Chancery,  grounded  upon  the  fact  of  another,  the 
comphiinants  should  not  depart  from  the  King's  Court  without  remedy,  because 
the  Und  was  transferred  from  one  to  another ;  as  because  there  was  no  writ  in 
the  register  in  the  Chancery  to  be  found  adopted  exactly  to  that  special  case, 
but  the  form  of  the  writ  was  only  to  be  had  against  the  yery  person  wno  actually 
raised  the  nuisance ;  so  that  should  the  house,  wall,  or  the  like,  which  occa- 
sioned the  nuisance,  be  aliened  to  another,  a  writ  was  denied.  That  justice 
might  no  longer  be  delayed  for  want  of  legal  remedies,  it  was  now  enacted,  that 
when  a  writ  was  granted  in  case,  and  a  thing  happen  in  one  consimili  cas^k,  and 
needing  a  similar  remedy,  a  writ  should  be  made  accordingly.'' — So  in  yol.  iii. 
89,  '*  not  content  with  the  writ  of  trespass  in  its  old  form,  they  endeayoured  to 
msuke  it  more  uniyersal  by  enlarging  its  scope  and  modifying  its  terms  so  as  to 
adapt  it  to  eyery  man's  own  case  \  m  doing  which  they  ayailed  themselyes  of 
the  statute  of  West.  2,  authorising  writs  to  be  framed  in  consimili  casii." 

In  Eastman  y.  Baker,  where  the  circumstances  were  similar  to  those  of  the 
present  case,  the  objection  was  not  taken,  and  the  demandant  recoyered :  Fits- 
^TSi!  ^^^^^9  "^who  says  the  writ  lies  where  tenant  for  life  dies,  does  not  say 
'^J  how  tenant  for  life .  and  in  Smith  v.  Coffin,  2  H.  Bl.  444,  it  was  held 
thai  a  writ  of  abatement  lay  for  the  assignees  of  a  bankrupt,  though  there  is 
no  mention  of  bankruptcy  in  Fitsherbert:  this  shows  that  the  old  remedies  are 
plastic. 

Then  as  to  the  necessity  of  alleging  a  seisin  within  twenty  years,  a  writ  of 
intrusion,  though  not  specifically  mentioned  in  the  statute  82  H.  8,  falls  within 
the  description  of  '^  other  actions  possessory;"  and  the  21  James,  c.  16,  though 
not  confined  to  actions  of  ejectment,  has  not  limited  any  of  the  old  writs  to 
twenty  years,  except  the  writ  of  formedon. 

R,  F.  Richardtj  in  reply. 

According  to  Lord  Coke  the  writ  of  intrusion  lies  only  where  the  tenant  dies 
seised ;  and  that  cannot  be  where  he  has  only  an  equitable  estate.  Whateyer 
may  be  the  inconyenienoe,  the  writ  can  only  be  framed  in  pursuance  of  the 
aathorities .  a  tenant  in  tail  may  be  inconyenienced,  but  he  has  not  the  writ. 
Smith  V.  Coffin  turned  upon  the  language  of  the  bankrupt  act,  which  expressly 
transfers  to  the  assignees  eyery  right  that  the  bankrupt  has. 

Cur.  adv.  vult. 

TiWDAL,  G.  J.  The  plea,  which  was  lastly  pleaded,  haying  been  held  bad 
In  the  course  of  the  argument,  on  the  ground  of  its  trayersing  a  fiict  which  is 
not  alleged  in  the  connt,  the  tenant  then  proceeded  to  take  objection  a|^inst  the 


348         PiEBCT,  Dem.  ;  Gardkeb,  Tek.    E.  T.  1837.        [754 

svffoieiicy  of  the  ooaat  itself;  and  the  objeefcioiis  taken  have  been  three  in 
number:  irat,  that  Anna  Maria  Curtis,  upon  whose  death  the  intrusion  of  the 
tenant  is  alle^  to  have  taken  place,  Appears  upon  the  faco  of  the  count,  r^^-gx 
to  be  only  an  equitable  tenant  for  life ;  secondly,  that  the  demandant  ^  ' 
makes  title  bj  devise,  and  not  by  descent ;  and,  laktlj,  that  he  has  counted  on 
a  seisin  of  his  ancestor  within  fifty  years,  whereas,  as  it  is  contended,  a  writ  of 
intrusion  is  not  maintainable,  unless  where  the  demandant  can  show  a  seisin 
within  twenty  years  next  before  the  writ  sued  out. 

Aa  to  the  first  objection,  it  is  to  be  obseryed,  that  as  it  is  not  raised  upon  a 
special  demurrer  to  the  count,  pointing  out  any  want  of  farm  in  the  statement 
of  the  demandant's  title,  it  must  be  considered  as  if  it  were  taken  upon  a  gene- 
ral demurrer;  in  which  ease,  by  the  statute  27  Bliz.  c.  5,  the  judges  are  directed 
to  giye  judgment  '*  according  as  the  yery  right  of  the  cause  and  matter  in  law 
shall  appear  unto  them,  without  regarding  any  imperfection,  defect,  or  want  of 
form  in  any  writ,  declaration,  or  other  pleading,  except  those  only  which  the 
party  demurring  shall  specially  and  particularly  set  down  and  express  together 
with  his  demurrer/^  The  question,  tlierefore,  becomes  this,  whether  the  count 
shews  upon  the  fiuse  of  it  a  defectiye  and  insufficient  title  in  the  demandant  to 
maintain  the  writ;  or,  whether  it  shews  a  title  which  is  good  in  substance, 
though  set  out  informally  and  without  sufficient  certainty.  For,  whilst  in  the 
former  yiew  of  the  question,  the  count  must  be  held  to  be  bad,  in  the  latter 
the  objection  is  not  maintainable,  not  having  been  pointed  out  as  cause  of  spe- 
cial demurrer. 

The  objection  relied  upon  is,  that  A.  M.  Curtis,  upon  whose  death  the  intru- 
sion of  the  tenant  n  alleged  to  have  taken  place,  appears  to  have  no  more  than 
an  equitable  estate  for  fi&,  that  is,  in  the  eye  of  a  court  of  law,  no  estate  at 
all ;  and,  consequently,  that  no  intrusion,  in  the  legal  sense,  of  that  word  can 
have  taken  place,  intrusion  being  the  wrongful  act  of  a  stranger  in  pcygg 
"^taking  the  possession  after  the  death  of  the  tenant  for  life,  to  the  pre-  I- 
judice  of  the  reversioner  or  remainderman.  But  looking  at  the  statement  of 
the  title  in  the  count,  we  find  no  allegaUon  that  Mrs.  Curtis  was  the  tenant  for 
life  upon  whose  death  the  intrusion  took  place ;  and  looking  at  the  legal  con- 
struction of  the  devise,  and  the  circumstances  which  are  stated  in  the  count  to 
have  taken  place,  we  think  the  necessary  inference  is,  that  Oardner  and  Pierey 
were  seised  of  the  legal  estate  in  the  premises  during  the  lifb  of  tho  said  A.  M. 
Curtis ;  that  is,  that  they  were  tenants  for  her  life.  For,  as  to  the  nature  of 
their  estate,  we  cannot  entertain  a  doubt  that  they  may  be  considered  as  tenants 
pur  autrie  vie,  notwithstanding  they  aire  directed  by  the  will  to  pay  the  profits 
over  to  the  cestui  que  vie;  precisely  in  the  same  manner  as  if  they  had  been 
allowed  to  take  such  profits  to  their  own  use. 

The  count,  therefore,  appears  to  us  to  be  good  in  substance,  provided  the  writ 
of  intrusion  be  maintainable  by  him  in  remainder,  for  an  intrusion  made  after 
the  determination  of  an  estate  pur  autre  vie.  And  as  to  that  question,  it  must 
be  admitted,  that  no  precedent  can  be  found  in  the  entry  books  of  such  a  count; 
but,  on  the  other  hand,  tJiere  is  every  reason,  by  analogy  and  strong  authority, 
to  shew  that  it  may  be  maintained.  The  estate  of  tenant  for  term  of  life  is 
defined  by  Littleton  (s.  56,)  to  be  ''for  term  of  the  life  ef  the  lessee,  or  of 
another  man."  And  it  is  obvious,  that  the  remedy  by  writ  of  intrusion  would 
be  yery  incomplete  if  it  would  not  apply  to  an  intrusfoih  after  the  determination 
of  each  instance  of  an  estate  for  life ;  for  if  tenant  for  his  own  life  assigns  over 
to  another,  that  other  becomes  directly  tenant  pur  autre  vie,  and  the  remedy 
would  fail.  And  the  definition  given  of  a  writ  of  intrusion  in  Finch's  Law,  p. 
195,  a  book  of  high  authority,  expressly  comprehends  the  case  in  question. 
*^^  Intrusion,"  says  Finch,  <<  is  after  the  death  of  tenant  for  life,  be  it  a  r^^^cy 
man's  own  life  or  another  man^Bj  in  dower,  or  by  courtesy,"  &c.  With  •- 
which  agrees  in  effect,  the  book  called  Termes  de  la  ley:  ''Intrusion  is  a  writ 
which  lies  against  him  who  enters  alter  the  death  of  tenant  in  dower,  or  a»y 
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f4het  tmaml  far  Ufaj  amd  holds  out  him  in  reTeiBioa  or  tonuuiider.''  The  ob- 
jection, therefore,  appears  to  os  to  «moaQt  to  no  more  than  that  the  allegation 
of  the  determination  of  the  legal  estate  for  Hfe  in  the  tmeteee,  npon  the  deter- 
mination of  which  the  intmsion  took  place,  is  not  alleged  with  sufficient  form 
and  predseness,  and,  oonsequentlj,  to  amount  to  ground  of  special  demurrer 
only,  so  that  it  cannot  be  insisted  upon  in  the  present  state  of  the  pleadings. 

The  second  objection  is  one  which,  if  it  is  good  in  point  of  law,  may  undoubt- 
edly be  taken 'adyantage  of  on  general  demurrer;  yis.  that  «  demandant,  who 
claims  title  under  a  doTiae,  cannot  maintain  a  writ  of  intrusion.  No  express 
aathority  has  been  cited  for  this  proposition ;  though,  nndonbtedly,  on  the  other 
hand,  no  pseeedent  can  be  found  in  the  older  books  of  entries  of  a  count  so 
framed ;  one  reason  lor  which,  may  be,  that  until  the  statutes  of  devises,  82  A 
84  Uen.  8,  a  remainder  created  by  devise  oonld  never  exist)  except  in  cities  and 
boroughs,  where  a  eostom  to  devise  prevailed,  and  in  those  cases  the  customaiy 
writ  <tf  ex  gravi  querel&  would  have  been  the  proper  remedy  for  mi  iigury  of 
the  nature  now  compkined  of;  (see  Fits.  N.  B.  459.)  It  is  clear,  however,  that 
the  writ  of  intrusion  will  lie  where  the  demandant  claims  as  a  remainder^man ; 
for  the  authority  of  Fitsh.  N.  B.  470,  is  express,  <<  that  not  only  he  In  remain- 
der shall  have  it,  but  the  assignee  of  the  remainder  also.''  Now  this  remainder 
most  have  been  created  either  by  a  deed  of  gift  or  fagr  devise ;  and  an  intrusion, 
after  the  death  of  tenant  for  life,  is  equally  inischievous  to  him  entitled  to  the 
^..e^l  remaindw,  whether  it  is  created  "^by  the  one  mode  or  the  other.  Even 
''  -■  admitting,  therefore,  that  the  writ  in  the  register  does  not  apply  to  the 
ease,  we  cannot  see  any  impropriety  in  holding  the  case  to  &11  within  the  pro- 
vision made  by  the  statute  of  Westminster  2,  o.  24,  that  when  a  writ  is.  gran  ted 
in  one  case,  and  a  thing  happens  in  consimili  casd  and  needing  a  similar  remed^» 
a  writ  should  be  made  accordingly.  And  the  case  of  £astman  v.  Bakw,  1 
Taoni.  174,  must  be  considered  as  a  j^ecedent,  the  writ  being  drawn  precisely 
in  th«  same  form  with  the  present;  for  although  the  objection  was  never  taken, 
yet  it  was  apparent  on  the  &ce  of  the  count,  and  no  ime  on  the  pmrt  of  the  ten* 
ant  thought  proper  to  take  it. 

As  to  the  objection  on  the  statute  of  limitaticmsy  wesfe  of  opinion  that  the 
writ  of  intmsion  falls  within  the  statute  82  of  Hen.  8,  o.  2,  and  not  within  Uie 
statute  21  Jac.  1,  c.  16.  The  second  seetien  of  the  fovmer  statute  enumerates 
<<  writs  of  entry  upon  disseisias  done  to^aoy  of  his  ancestors  or. predecessors,  or 
any  c^her  iution  petsemny  upon  the  poasessien  of  any  ^  his  ancestors  or  pre- 
deeesson,"  upon  which  latter  «las8  of  actions  the  writ  of  intrusion  clearly  falls. 
The  statute  of  Jac.  1,  on  the  other  hand,  does  not  apply  to  cases  wheve  the 
party  is  reduced  to  the  necessity  of  bringing' his  real  possessory  action,  but  to 
eases  where  he  has  the  right  to  midce  an  actual  entry  without  action  brought, 
directing  all  such  entries  to  be  made  within  twenty  years  next  sfler  the  right  to 
enter  at  first  accrued.  And  it  is  ohs^vabb,  that  as  to  write  of  jformedon,  the 
limitation  of  fifty  years,  which  had  been  fixed  by  the  same  stetute  of  Hen.  8, 
is  reduced  to  twenty  years  by  an  express  enactment  to  thai  eflbot  in  the  stetute 
of  21  Jas.  1,  the  stetute  being  altogether  silent  as  to  write  of  intrusion  or  any 
other  possessory  aotions. 

**5d1       ^Notwithstanding,  therefore,  the  objections  above  taken  against  the 
•^  count  of  thc'demandantr,  we  think  it  good  in  law,  and  that  judgment 
must  be  given  in  his  fiivour  upon  the  demurrer  to  the  last  plea. 

Jufl^pnent  for  demandant  on  the  last  plea* 


MORRISON  and  Another  v.  HARMBR  and  Another. 

To  an  ae^n  for  libelling  plalntiA,  in  their  business  of  sellers  of  medicineSi  by  pnblisb- 
iog  ilwt  defendaats  bad  crashed  the  hygeist  system  of  wholesale  poisonhig  parsaed  by 
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th«  scamps  a»d  nuwals,  the  defendants  pleaded  and  prored  the  con^cUon  of  two  of 
the  TendoTS  of  plaintiffo'  pills  for  manslaughter:  Held,  that  the  plea  was  safficient,  and 
sufficiently  proved,  though  it  did  not  justify  the  words  teampi  and  rateakf  and  though 
one  of  the  Tictims  died  notwithstanding  he  had  taken  fewer  pills  than  the  rendor  re- 
commended; it  appearing  that  a  larger  number  would  only  have  accelerated  his  death. 
Held  also,  that  it  was  not  necessary  for  defendants  to  shew  they  had  completely  crushed 
the  system. 

To  an  action  for  a  libel  on  the  plaintiffs  in  their  trade  and  bnsinefls  as  mann- 
factnrers  and  sellers  of  certain  good,  wholesome,  and  lawful  medicines,  called 
Morrison's  Uniyersal  Vegetable  Medicines,  and  for  causing  it  to  be  belicTcd  that 
the  said  medicines  were  noxions,  deleterions,  and  unwholesome,  and  that  the 
plaintiffs  were  in  bad  and  insolvent  circumstances,  and  incapable  of  paying  their 
just  and  true  debts,  the  defendants  pleaded, — as  to  so  much  of  the  said  alleged 
libel  as  follows,  that  is  to  say, — **  We  may  safely  claim  the  merit  of  having 
crushed  the  self-styled  hygeist  system  of  wholesale  poisoning,  since  we  oom- 
menoed  exposing  the  homicidal  tricks  of  these  impudent  and  ignorant  scamps 
who  had  the  audacity  to  pretend  to  cure  all  diseases  with  one  kind  of  pills, 
which  pills  were  composed  of  nothing  more  or  less  than  gamboge  and  aloes. 
Several  of  the  rotrgut  rascals  have  been  convicted  of  manslaughter,  and  fined 
and  imprisoned  for  killing  people  with  enormous  doses  of  their  *univer-  i-^cyqq 
sal  vegetable  boluses,"— that  long  before  and  at  the  time  of  the  compos-  ^ 
ing  and  publishing  the  said  allesed  libel  in  the  introductory  part  of  this  plea 
mentioned,  the  plaintiffs  manumctured,  compou9ded,  and  sold  pills  by  them 
denominated  **  Morrison's  Universal  Vegetable  Medicines/'  at  the  said  building 
and  place  by  them  called  the  British  College  of  Health,  and  also  during  that 
time  styled  and  denominated  themselves  and  others,  who  vended  and  adminis- 
tered the  said  pills,  by  the  name  and  denomination  of  hygeists ;  that  the  plain- 
tiffiEi,  during  all  the  time  aforesaid,  and  whilst  they  so  mannftiotnred  and  sold 
Uie  said  pills  as  aforesaid,  were  persons  wholly  ignorant  and  unskilled  in  the 
preparation  and  compounding  of  medicines,  and  utterly  unfit  to  prescribe  or 
administer  medicines  of  any  kind ;  that  the  said  pills  so  manufactured  and  sold 
by  the  plaintiffs  were  composed  of  certain  medicinal  substances  called  gamboge 
and  aloes,  both  of  which  said  substances  were  well  known  to  chemists  and  medi- 
cal men,  and  were  in  common  and  ordinaiy  use,  and  one  of  which,  that  is  to 
say,  gamboge,  when  unskilfully  compounded,  was  of  a  highly  dangerous  and 
poisonous  nature ;  that  the  plaintiff,  in  order  to  deceive  and  delude  ignorant 
and  credulous  persons,  without  any  sanction  or  authority  whatsoever,  appropri- 
ated to  themselves  and  used  the  name  and  title  of  hygeists,  as  denoting  them- 
selves to  be  persons  skilled  in  promoting  and  preserving  health,  whilst,  in  truth 
and  in  fsust,  they,  the  plaintiffs,  were  wholly  unacquainted  with  medical  know- 
ledge of  any  kind,  and  utterly  ignorant  and  unskilled  upon  the  subject;  and  in 
like  manner  to  deceive  and  delude,  denominated  and  called  the  said  building  or 
place  where  they  so  manufactured  and  sold  the  said  pills, ''  The  British  Coll^^ 
of  Health ;"  that  during  all  the  time  aforesaid  the  plaintiffs  published  and  dis- 
toersed  divers  fidse,  wicked,  fraudulent,  and  impudent  advertisements  and  hand- 
oills,  *and  therein  falsely,  audaciously,  and  wickedly  stated,  asserted,  and  nflrc^ 
pretended  that  the  said  pills,  so  manufkctured  by  them  as  aforesaid,  cured  >- 
all  diseases  of  eveiy  kind ;  and  therein  also  audaciously  and  wickedly  suggested 
and  recommended  that  persons  affected  with  diseases  should  take  great  and 
enormous  doses  and  quantities  thereof,  and  thereby,  by  such  false  and  fraudn- 
lent  tricks  and  devices,  contrived  and  endeavoured  to  procure  and  effect  the  sale 
of  the  said  pills,  and  to  induce  ignorant  and  credulous  persons  to  purchase  the 
same;  that  one  of  the  said  advertisements  and  hand-bills  so  publi^ed  and  dis- 
persed by  the  plaintiff,  contained  amongst  other  things,  the  fraudulent,  impudent, 
false,  and  delusive  matters  following  of  and  concerning  the  said  pills  and  the 
said  i>lainti&,  and  the  said  trade  and  business  carried  on  by  them  as  itforcsaid, 
that  19  to  say, — <<  Health  secured  by  Morrison's  pillS|  the  vegetable  universal 
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medidne  of  the  British  College  bf  Health;  which  has  obtained  the  approbation 
and  recommendation  of  some  thonsands^  in  curing  consumption,  cholera-morbus, 
inflammations^  bilious,  and  all  liver  diseases,  gout,  rheumatism,  lumbago,  tic- 
doloreux,  king's  evil,  and  all  cutaneous  eruptions  /'  (Then  followed  particular 
directions  for  their  use,  viz. : — ) 

*'  Nofl.  1,  and  2,  are  both  aperient  and  purgative,  and  may  be  used  indiscrimi- 
nately; but  experience  has  proved  that  No.  2  is  the  most  efficacious  in  subduing 
many  disesBes ;  these  diseases  are  fevers  of  all  kinds,  inflammations,  asthma, 
small-pox,  measles,  hooping-cough,  gout,  cholics; — ^in  fine,  all  violent  diseases 
or  pain  ;  and  when  the  violence  is  over,  Nos.  1  and  2  should  be  taken  alternately 
till  well,  some  days  in  small,  and  some  days  in  large  doses.  It  is  keeping  up  the 
evaeoations  that  efifectually  cures.  Every  bleeding  is  pernicious,  and  a  step 
towards  premature  inflrmaties  and  the  grave.  Tou  cannot  go  wrong  with  them 
*7fi21  ^^  ^taking  them  at  any  time  day  or  night,  or  in  any  number,  so  inno- 
-*  cent  is  their  operation ;  but  experience  may  point  out  the  following 
rales,  so  as  to  render  them  more  easy  and  serviceable : — as  an  aperient,  and  to 
prevent  costiveness,  the  dose  is  from  two  to  five  pills  at  night  or  morning,  or 
any  time  night  or  day.  Should  you  feel  any  uneasiness  after  two  or  three 
days'  use,  it  is  a  sign  your  stomach  and  bowels  are  foul ;  and  some  large  brisk 
doses  should  be  taken  so  as  to  get  rid  of  the  ofifending  humour,  and  persevere  in 
that  way.  As  a  brisk  purgative  in  either  acute  or  chronic  diseases,  the  dose  is 
from  eight  or  ten  pills  to  twenty,  or  more,  and,  in  urgent  cases,  should  be  re- 
peated twice  a  day.  Night  or  morning  is  the  most  convenient  when  pursuing  a 
conrae ;  otherwise,  the  best  rule  is,  to  take  them  when  one  feels  sickness,  fever, 
or  affue  coming  on :  they  afterwards  require  no  attention  or  alteration  as  to  diet, 
drink,  exercise,  or  cold ; — ^the  only  thing  is  to  continue  them  till  well.  During 
a  course,  if  a  patient  feels  any  day  not  quite  so  well,  let  him  reflect  that  he  only 
wants  more  evacuations,  and  another  dose  will  relieve  him." 

That  on  the  24th  of  June,  1834,  one  Richard  Richardson,  beine  then  sick, 
was  persuaded  and  induced  by  one  Joseph  Webb,  he  being  one  of  the  said  self- 
Btylc»  persons  called  hygeists,  to  take,  and  did  take,  large  quantities  of  the  said 
pflls  aa  suggested  and  recommended  in  the  said  advertisements  as  aforesaid ;  and 
by  reason  and  in  consequence  thereof  afterwards,  to  wit,  on  ^c,  died,  and  there- 
upon afterwards,  to  wit,  at  the  assizes  for  the  city  of  York,  in  the  year  1884, 
before  Ac.,  the  said  Joseph  Webb  was  in  due  form  of  law  indicted  and  convicted 
of  manslaughter  for  killing  and  slaying  the  said  R.  Richardson,  by  his  adminis- 
tering and  persuading,  and  inducing  the  said  R.  Richardson  to  take  the  said 
pills  ;  and  such  proceedings  were  thereupon  had,  that  at  the  said  assizes  it  was 
*7&R1  *^judgGd  and  ordered  by  the  "^said  court,  that  the  said  J.  Webb  should 
-I  be  imprisoned  in  the  gaol  of  the  said  city  for  six  calendar  months,  as  by 
die  record  of  the  said  conviction  and  judgment  remaining  in  the  office  and  cus- 
tody of  the  clerk  of  the  crown  of  the  said  city  of  York,  at  Gray's  Inn,  in  the 
county  of  Middlesex,  more  fully  and  at  large  appears ;  and  which  judgment  still 
remains  in  full  force  and  effect,  not  reversed  or  otherwise  vacated ;  and  the  said 
J.  Webb  was  thereupon  imprisoned,  and  confined  in  prison,  in  pursuance  of  the 
■aid  judgment. 

Tbere  was  a  similar  averment  as  to  the  conviction  of  one  Robert  Salmon  for 
the  manslaughter  of  one  Mackenzie  by  the  exhibition  of  the  same  pills. 

The  defendants  also  justified  as  to  the  charge  of  insolvency;  on  which  issue 
WM  taken. 

At  the  trial  before  ISndal,  C.  J.,  it  was  proved  on  the  part  of  the  plaxntifls 
that  the  defendants  had  made  repeated  efforts  to  bring  the  plaintifib'  pills  into 
diaeredii.  The  defendants  proved  that  Richards^  and  Mackenzie  were  both 
killed  by  taking  tlie  pills,  but  that  Mackenzie  had  taken  only  twenty-five  per 
diem,  when  the  agent  who  sold  them,  Salmon,  had  recommended  thirty-five. 
The  medical  men,  however,  said  that  the  larger  quantity  would  have  accelerated 
hia  end.    The  defendanta  fidled  to  eatabliah  the  imputation  of  insolvency. 
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The  jnrj  foand  a  yevdiot  lor  the  plaintiffs,  with  100/.  damages,  on  the  igsae 
as  to  iosolvency,  and  for  the  defendants  on  the  other  issue. 

In  Easter  term 

Kelly  moved  for  judgment  non  obstante  veredioto  on  the  first  plea^  on  the 
ground  that  it  contained  no  justification  of  the  expression  "tcamps  and  ras- 
oali/*  applied  to  the  plaintifib  in  libel,  and  clearly  actionable  when  pnblisbe4  in 
writing. 

*He  also  moved  for  a  new  trial  on  the  first  issue,  on  the  ground  that  r*7gi 
the  plaintififs  had  offered  no  proof  of  the  allegation  that  they  had  crushed  *- 
the  homicidal  system  of  the  plaintiff,  ^r  that  he  had  been  guilty  of  the  man- 
slanehter  of  Mackenzie. 

[^NDAL,  C.  J.  Can  you  move  for  a  new  trial  on  one  of  several  issues  ?  I 
remember  looking  into  the  point,  and  could  find  no  authority.  How  would  you 
make  up  the  record  ?] 

In  Bower  v.  Hill,  1  New  Cases,  549,(a)  the  cause  was  sent  down  to  a  new 
trial  on  one  only  of  several  counts ;  and  in  the  Cross  Keys  Bridge  Company  v. 
Rawlings,  3  New  Cases,  71,  on  that  issue  only  on  which  certain  evidence  had 
been  rejected.  Here,  although  there  was  evidence  that  the  sale  had  diminished 
after  certain  convictions  for  manslaughter,  there  was  no  evidence  that  such 
diminution  was  occasioned  by  the  defendants'  attacks.  And  as  to  the  alleged 
manslaughter,  there  was  no  evidence  that  the  pills  were  taken  according  to  the 
printed  directions ;  the  evidence  rather  shewed  that  Mackenzie  had  disobeved 
the  directions  of  the  vendor  Salmon.  [Tindal,  C.  J.  He  took  fewer  pills  than 
Salmon  directed.]  Then,  the  pica,  ascribing  the  death  to  the  pills  was  not  sus- 
tained. 

Tindal,  G.  J.  I  am  of  opinion  there  is  no  ground  sufficiently  strong  for 
granting  a  new  trial  in  this  case.  It  is  objected  first  that  there  was  no  proof  of 
the  allegation  that  the  defendants  had  crushed  the  self-styled  hygeist's  system 
of  wholesale  poisoning ;  and  secondly,  that,  with  reference  to  the  manslaughter 
of  Maokenaie,  the  allegation  that  he  was  induced  to  take  laige  doses  b^  Salmon 
is  at  variance  with  the  evidence.  I  think,  '^'however,  that,  upon  a  fair  p^^ 
construction  of  the  allegations,  and  looking  at  the  evidence,  there  was  *- 
sufficient  to  enable  the  jury  to  form  an  opinion,  and  that  we  ou^t  not  to  dis- 
turb the  verdict. 

As  to  the  fiist  objection,  there  was  evidence,  or  an  admission  on  the  part  of 
the  plaintifiBs  that  former  publications  of  the  defendants  had  been  levelled  at  the 
system  of  the  plaintiff.  And  it  is  too  much  to  assume  that  the  defendants 
meant  they  had  entirely  destroyed  the  system;  they  meant  that  they  had  done 
their  best  to  effect  its  destruction  :  the  real  ground  of  complaint  was,  that  they 
had  called  it  a  system  of  wholesale  poisoning. 

As  to  the  second  objection,  that  there  was  no  evidence  that  Mackenzie's  death 
was  occasioned  by  Salmon,  we  must  look  to  the  advertisement  to  see  the  manner 
in  which  the  pills  were  directed  to  be  taken,  and  we  there  see  tlutt  the  j^neral 
direction  is  to  be  careful  to  take  enough.  The  allegation  in  the  plea  is,  that 
>Liokenzie  todk  large  doses  in  the  manner  suggested  by  the  advertisement.  It 
was  proved,  however,  that  only  twenty-five  puis  were  taken  when  thirty-five 
were  ordered :  and  if  the  non*compliance  with  the  order  had  had  any  influence 
in  occasioning  the  death,  there  would  have  been  some  ground  for  the  objection. 
But  4he  medical  witnesses  said  that  taking  more  would  only  have  hastened  the 
patient's  death,  and  that  twenty-€ve  would  be  sufficiently  mischievous.  That 
was  evidence  £or  the  jury ;  and  if  they  saw  that  HQnTComplianoe  with  8almon*ai 
order  did  not  hasten  the  j^ent's  death,  they  were  justified  in  the  verdict  they 
gave. 

As  to  the  motion  to  eater  judgment  non  obstante  veredicto,  we  will  look  into 
the  plea  before  we  decide  whether  we  will  grant  a  rule  nist  or  not. 

Vur.  adv.  vnit 
(a)  The  circumstance  is  not  mentloaed  in  the  report. 
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n^QQ-i  The  judgment  of  the  Oonrt  on  the  latter  point  was  now  delivered  *b j 
^  TiNDAL,  C.  J.  We  hare  considered  the  objection  raised  on  the  part 
of  the  plaintiffs  against  the  form  of  the  defendant's  first  plea  of  justification, 
and  we  are  of  opinion  that  there  is  no  ground  for  the  motion  which  has  been 
made  for  judgment  for  the  plaintiffs,  non  obstante  veredicto  on  that  plea. 

The  objection  which  has  been  taken  is  this,  that  the  first  plea,  which  proposes 
to  justify  the  truth  of  so  much  of  the  libel  as  is  set  out  in  its  commencement, 
contains  no  answer  to  part,  and  that,  as  it  is  contended,  a  material  part  of  the 
libel  so  set  out;  inasmuch  as  the  libel  as  set  out  in  the  plea  applies  to  the 
plaintiffs  the  opprobrious  and  scurrilous  terms  of  scamps  and  rascals,  for  the 
application  of  which  terms  the  plea  does  not  offer  any  excuse  or  justification. 

Now  it  must  be  admitted,  that  if  these  terms  of  invective  and  reproach  con- 
tain any  ground  of  charge  or  imputation  against  the  plaintifl^,  substantially  dis- 
tinct in  its  nature  or  character,  from  that  which  forms  the  main  charge,  or  gist, 
of  the  libel,  and  the  truth  of  which  has  been  justified  by  the  plea,  the  conse- 
quence above  contended  for,  on  the  part  of  the  plaintiflb  would  justly  follow; — 
for  the  plea,  upon  that  supposition,  would  not  contain  an  answer  to  so  much  of 
the  deelaration,  as  by  the  commencement  of  the  plea  it  expressly  underta  kes  to 
justify. 

The  main  charge  against  the  plaintiffs  in  the  libel  is,  that  they  were  the  com-> 
pounders  and  seUers  of  pills  of  a  poisonous  and  deleterious  nature ;  and  the 
main  and  principal  allegation  in  the  plea  of  justification  is,  ''that  the  pills,  sold 
by  the  plaintiff  when  administered  and  taken  in  the  doses  and  quantities  sug- 
^gy^  gested  and  recommended  *by  them,  were  of  a  highly  dangerous,  deadly, 
^  and  poisonous  nature,  and,  in  the  highest  degree,  injurious  to  the  sto- 
machs and  bowels  of  persons  using  and  taking  the  same.''  The  question  there« 
fore  is,  whether  the  terms  of  abuse  which  have  been  above  referred  to,  carry  the 
matter  any  further  than  this  the  main  charge  ?  The  words  themselves,  in  their 
vulgar  use,  convey  no  other  meaning  than  that  of  general  reproach  and  invective ; 
and  we  can  only  discover  whether  they  have  any  particular  meaning  in  this 
libel,  by  referring  to  the  context  of  the  libel,  and  the  allegations  on  the  record. 
As  to  the  word  <<  scamp,"  the  plaintiffs  themselves  have  ffiven  the  meaning  to 
it;  for  they  allese,  in  their  declaration,  that  it  is  intended  to  be  applied  to  them 
*^  in  the  way  of  meir  aforesaid  trade,  business,  and  occupation,"  tlmt  is,  as  ven- 
dors of  the  pills,  the  making  and  selline  of  which  by  the  plaintiffs  is  the  main 
imputation  against  them.  And  the  word  "  rascals"  is  associated  with  an  epithet 
or  adjunct  which  appears  to  confine  its  general  abusive  quality  to  a  description 
and  designation  of  the  persons  who  have  been  occupied  in  administering  the  pills 
spoken  of  in  the  Hbel,  of  whom  two  have  been  convicted  of  manskughter.  We 
cannot  therefore  understand  these  words,  however  offensive,  as  containing  any 
charge  different  and  distinct  from  that  of  which  the  truth  has  been  justified  in 
the  first  plea ;  and  we  are  not  aware  of  any  authority,  by  which  it  is  determined, 
that  the  justification  of  tbe  truth  of  the  substantial  imputation  contained  in  a 
libel,  is  not  sufficient,  unless  it  extends  also  to  eveiy  epithet  or  term  of  general 
abuse  which  may  be  found  in  the  description  or  statement  of  such  imputation. 

We  think  therefore,  the  rule  which  has  been  applied  for  to  permit  the  plain- 
tiffs to  enter  up  judgment,  non  obstante  veredicto,  must  be  refused. 

Rule  refused. 


♦768]  *DOE  dem.  CAPPS  17.  CAPPS.    May  6. 

Upon  staying  proceedings  in  ejectment  by  mortgagee,  on  payment  of  debt  and  costs  under 
7  G.  2,  c.  20,  the  costs  are  taxed  only  as  between  party  and  par^,  and  not  as  between 
attorney  and  client. 
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Uk>n  this  ejectment  by  a  mortgagee,  a  verdict  haying  been  found  for  the 
plaintiff  at  the  Lent  assizes,  the  defendant's  asent  took  out  a  summons  calling 
upon  the  plaintiff's  agent  to  deliver  up  all  deeds  relating  to  the  title  of  the  pre- 
mises, upon  the  payment  of  164^.  and  interest,  for  the  non  payment  of  which 
the  action  had  been  brought,  together  with  the  costs  to  be  taxed. 

Upon  taxation,  the  prothonotary  having  allowed  costs  only  as  between  party 
and  party, 

A  rule  was  obtained  for  a  review  of  the  taxation,  on  the  ground  that  under 
7  G.  2,  c.  20,  he  should  have  taxed  them  as  between  attorney  and  client. 

The  words  of  the  statute  are, ''  where  any  action  of  ejectment  shall  be  brought 
in  any  of  bis  Majesty's  courts  of  record  at  Westminster,  &c.,  by  any  mortgagee  or 
mortgagees,  his,  her,  or  their  heirs,  executors,  administrators,  or  assigos,  for  the 
recovery  of  the  possession  of  any  mortgaged  lands,  tenements,  hereditaments, 
and  no  suit  shall  be  then  depending  in  any  of  his  Majesty's  courts  of  equity,  in 
that  part  of  Great  Britain  called' England,  for  or  touching  the  foreclosing  or  re- 
deeming of  such  mortgaged  lands,  tenements,  or  hereditaments,  if  the  person  or 
persons,  having  right  to  redeem  such  /mortgaged  lands,  tenements,  or  heredita- 
ments, and  who  shall  appear  and  become  defendant  or  defendants  in  such  ac- 
tion, shall  at  any  time  pending  such  action,  pav  unto  such  mortgagee  or  mort- 
gagees, or  in  case  of  his,  her  or  their  refusal,  shall  bring  into  the  Court,  where 
such  action  shall  be  depending,  all  the  principal  moneys  and  interest  due  on 
such  mortgage,  "^and  also  all  such  costs  as  have  been  expended  in  any  pic-rn 
suit  or  suits  at  law,  or  in  equity,  upon  such  mortgage,  (such  money  for  ^  ' 
principal,  interest,  and  costs  to  be  ascertained  ana  computed  by  the  Court, 
where  such  action  is  or  shall  be  depending,  or  by  the  proper  officer  by  such 
Court  to  be  appointed  for  that  purpose),  the  moneys  so  paid  to  such  mortgagee 
or  mortgagees,  or  brought  into  such  Court,  shall  be  deemed  and  taken  to  be  in 
full  satisfaction  and  discharge  of  such  mortgage,  and  the  Court  may  and  shall 
discharge  every  such  mortgagor  or  defendant  of  and  from  the  same  accordingly; 
and  shall  and  may,  by  rule  or  rules  of  the  same  Court,  compel  such  mortgagee 
or  mortgagees,  at  the  costs  and  charges  of  such  mortgagor  or  mortgagors,  to 
assign,  surrender,  or  reconvey  such  mortgaged  lands,  tenements,  and  heredita- 
ments, and  such  estate  and  interest  as  such  mortgagee  or  mortgagees  have  or 
hath  therein,  and  deliver  up  all  deeds,  evidences,  and  writing  in  his,  her,  or 
their  custody,  relatins  to  the  title  of  such  mortgaged  lands,  tenements,  and  he- 
reditaments, unto  such  mortgagor  or  mortgagors,  who  shall  have  paid  or  brought 
such  moneys  into  the  Court,"  &c. 

Wilde,  berjt.,  who  shewed  cause,  relied  upon  the  practice  of  this  Court  for  a 
hundred  years,  as  verified  by  the  prothonotary,  to  tax  the  costs  only  as  between 
party  and  party. 

N,  R.  Clarke,  in  support  of  the  rule,  relied  on  the  language  of  the  statute, 
and  the  practice  of  the  Court  of  King's  Bench,  to  allow  them  liberally,  almo;f( 
as  between  attorney  and  client. 

TiNDAL,  C.  J.     If  this  were  res  integra,  I  should  esteem  that  tho  proper 
course.     But  the  practice  here  "^has  been  uniform  the  other  way;  and   r^-"Q 
even  in  the  King's  Bench  the  practice  does  not  go  so  far  as  the  defend-   ^  ' ' 
ant  now  requires.  Rule  discharged. 


TOLSON  v.  WATSON.    JMizj^  6. 

In  formedoa  the  tenant  having  demanded  a  view  after  a  general  imparlance,  the  deman- 
dant issued  a  writ  of  petit  cape. 
Held,  irregular. 

FORMEDOK. 

30th  of  May  1835;  the  demandant  issued  his  writ  of  formedon. 
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28th  of  April  1836;  the  count  was  delivered. 

4th  of  May  1836,  the  tenant  demanded  an  imparlance;  this  imparlance  was 
to  the  first  four  days  of  Trinity  term,  which  began  the  22d  of  May. 

25th  of  May  1836,  the  tenant  took  out  a  summons  for  time. 

26th,  the  Judgo  made  an  order  for  a  fortnight,  which  the  tenant  declined  to 
take,  but  demancted  a  yiew. 

7ih  of  June,  the  demandant  treated  the  demand  of  a  view  as  a  nullity,  and 
Issued  a  writ  of  petit  cape,  returnable  the  SOth  of  October. 

In  August,  the  tenant  was  summoned. 

In  Michaelmas  term  1836, 

St^heUf  Seijt.  obtained  a  rule,  calling  upon  the  demandant  to  shew  cause 
why  the  writ  of  petit  cape  should  not  be  set  aside  for  irregularity,  and  why  the 
tenant  should  not  have  the  view. 

Wilde,  Seijt.  and  Manningy  who  shewed  cause,  contended  that  the  tenant 
*7711  ^^  ^^  default  as  having  demanded  *a  view  after  a  general  imparlance, 
-I  and  before  the  day  of  appearance  given  by  the  imparlance.  They  argued 
at  great  length  that  a  view  cannot  be  demanded  after  a  general  imparlance;  but 
upon  this  point  the  Court  pronounced  no  opinion :  they  then  insisted  that  even 
if  the  tenant  could  demand  a  view,  he  was  in  default  for  Remanding  it  before 
the  expiration  of  the  general  imparlance  at  a  time  when  he  was  not  in  court; 
and  that  the  demandimt,  upon  that  default,  was  entitled  to  issue  the  writ  of 
petit  cape. 

Stephen  and  Peacock  in  support  of  the  rule.  As  Trinity  term  began  the 
22d  of  May,  the  quarto  die  post  would  be  on  the  25th,  and  the  view  was  not 
demanded  till  the  26th,  so  that  the  tenant  was  clearly  in  court. 

And  if  he  was  not  entitled  to  a  view  after  a  general  imparlance,  the  demand- 
and  should  not  have  treated  the  proceediocs  as  a  nullity,  but  should  have  de- 
murred or  counter-pleaded.  Tear  Book  46  £d.  3,  pi.  4,  <<  Belknap  vient  al  barre 
et  demand  le  view,  la  demandant  dit,  per  Perle,  q'il  avoit  prise  jour  per  prece 
pairtium  et  que  il  est  oustre  de  view." 

Booth,  37.  '^  Where  any  demands  the  view,  in  such  cases  named  in  the  stat- 
ute, the  demandant  may  counter-plead  the  yiew,  %,  e,  allege  matter  in  pleading 
which  ousts  him  of  view."  39  Ed.  3,  pi.  38.  '<  Le  view  ne  deves  avoir,  car 
▼ous  portastes  un  sci.  fa.  v.  nous  de  mesmes  les  tenement.  Et  pour  tant  etes 
vous  asserts  queuz  tenement  nous  demandons.  Judgment  s'il  doit  le  view,  av.'' 

In  Jenk.  Cent.  cent.  7,  case  82,  it  is  laid  down  <'  If  a  demurrer  is  joined 
upon  a  plea  to  the  jurisdiction,  person,  writ,  upon  view,  aid,  voucher  ession ; 
*7721  ^^^^°S^  ^^  ^  adjourned  to  another  term,  and  judged  against  the  *de- 
-'  fendant  who  pleads  such  plea  is  only  a  respondeat  ouster. ' 

In  Davis  v.  Lees,  Willes,  344,  the  tenant  demurred.  So  in  Onslow  v.  Smith, 
2  B.  &  P.  384 — 388,  there  was  a  demurrer  to  a  prayer  of  aid;  which  is  analo- 
gous to  a  demand  of  view.  In  Bro.  Abr.  Peremptorie,  pi.  76,  it  is  laid  down 
*<  Si  le  tenant  preye  aide  et  le  demandant  ceo  counterpled,  le  tenant  plede  estop- 
pel contre  le  counterplea,  que  est  adjudge  center  luy,  cost  peremptorie,  mes  sur 
demurrer  sur  le  aid,  viewe,  ou  voucher,  ceo  n'est  peremptorie."  Bro.  Abr.  tit. 
Aide,  pi.  118.  ^<Si  aide  soit  grant  ou  ceo  ne  gist  c'nest  error  mes  delay.  Et 
contn,  si  aide  soit  deny  ou  ceo  gist  cest  error."  Our.  adv.  vuU. 

TiNDAL,  C.  J'  The  question  which  has  been  argued  before  us  arises  upon  a 
rule  obtained  by  the  tenant,  calling  upon  the  demandant  to  shew  cause  why  a 
writ  of  petit  cape  issued  by  him  should  not  be  set  aside  for  irregularity,  and 
wh^  the  defendant  should  not  have  the  view :  and  the  irregularity  complained 
of  IS,  that  the  writ  was  issued  at  a  time  when  the  tenant  was  in  Court,  and  had 
demanded  a  view.  The  demandant  on  the  other  hand  contends,  that  the  ten- 
ant was  in  no  condition  to  demand  a  view ;  first,  because  the  view  is  not  de- 
mandable  after  a  seneral  imparlance ;  secondly,  because  the  view  was  demanded 
before  the  day  of  appearance  given  by  the  imparlance,  and  consequently  at  a 
time  when  the  tenant  was  not  in  Court. 
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As  to  the  second  ground  of  objection^  upon  reference  to  the  dates  of  the 
proceedings,  it  appears  to  be  unfounded.  For  the  imparlance  was  granted  on 
the  4th  of  May  to  Trinity  term,  which  began  on  the  22d  of  *May ;  so  r4c77Q 
that  the  quarto  die  post  would  be  on  the  25th;  or  as  the  first  day  of  l- 
the  term  on  a  Sunday,  supposing  that  day  to  be  left  out,  the  quarto  die  post 
must  at  latest  have  been  the  26th,  on  which  day  the  view  was  demanded. 

The  only  objection,  therefore,  which  remains  to  the  regularity  of  the  view, 
is  that  it  was  demanded  after  a  general  imparlance.  And  we  must  ccmfess  that 
we  should  have  felt  ourselves  involved  in  considerable  difficulty  if  we  were 
called  upon,  in  the  instance  of  probably  the  last  writ  of  formedon  which  will 
be  brought  before  us,  to  decide  a  point  of  practice,  which  seems  to  have  been 
vezata  questio  for  near  300  years ;  as  it  appears  by  Dyer,  fo.  210  b.,  that  when 
this  very  point  was  moved,  the  Court  thought  one  way  and  the  prothonotaries 
the<^ther,  and  certainly  the  subsequent  authorities  are  rather  in  feivour  of  the 
opinion  of  the  latter.  We  feel  ourselves,  however,  relieved  from  this  difficulty 
by  the  objection  taken  by  the  tenant;  namely  admitting  the  demand  of  view 
cannot  be  supported,  yet  the  demandant  is  irregular  in  suing  out  the  petit  cape; 
a  writ  which  can  only  be  awarded  where  a  default  has  been  committed  by  the 
tenant,  as  is  manifest  from  the  authorities  in  Booth,  tit  De&ult  after  Appear- 
ance ;  whereas,  here  there  has  been  no  de&ult.  And  upon  refiarenoe  to  the  au* 
thorities  cited  on  the  part  of  the  tenant,  we  are  of  opinion,  that  if  the  demand 
of  view  is  objected  to  upon  any  ground  arising  on  matter  of  &ct,  the  demand* 
ant  should  have  put  in  a  counter  plea;  or  if  upon  any  matter  of  kw,  he  should 
have  demurred;  and  that  the  judgment  ^ven  on  a  demurrer,  would  not  have 
been  peremptory,  but  an  award  of  the  respondeas  ouster  only.     The  authorities 


to  which  we  refer,  are  the  Year  Book  89  Ed.  8,  p.  88,  7  Jenkins  Gent,  ease 
-    '      -  --       -  ^)^Tp^  tit.  Aide,  pi.  118. 
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82,  Bro.  Abr.  tit.  Peremptorie,  pi.  76,  and  Bro.  Abr.  tit.  Aide,  pi.  118. 


Zf  J5ro.  ADr.  tit.  I'erempfione,  pi.  76,  and  l5ro.  Abr.  tit.  Aide,  pi.  115. 
*0n  the  ground,  therefore  that  the  demandant  has  treated  tnis  de- 
mand of  view  as  a  nullity,  and  has  sued  out  a  writ  of  petit  cape,  where 
he  ought  to  have  counterpleaded  or  demurred,  we  think  his  proceeding  irrega- 
lar,  and  that  so  much  of  the  rule  as  calls  upon  us  to  set  aside  the  writ  of  petit 
cape  for  irregularity,  must  be  made  absolute.  Rule  absolute. 


HOLLIDAY  V.  LAWES.  May  6. 

^nterlocutoiy  costs  due  to  one  party  maj  be  set  off  against  final  costs  due  to  the  opposite 
party  without  regard  to  the  attorney's  lien. 

This  was  an  action  to  recover  119^.,  the  balance  of  the  proceeds  of  a  bill  of 
exchange  for  184if.  which  the  plaintiff  had  entrusted  to  the  defendant  to  get 
discounted. 

On  the  81st  of  Januarv,  a  rule  obtained  by  the  defendant,  calling  on  the  plain- 
tiff to  shew  cause  why  the  bail  bond  should  not  be  delivered  up  to  be  cancelled, 
was  discharged^  with  costs,  which  costs  were  taxed  on  the  4th  of  February  at 
15/. 

On  the  21st  of  February,  a  fiat  of  bankruptcy  was  issued  agunst  the  defend- 
ant, and  on  the  10th  of  March  the  plaintiff  having  omitt^  to  proceed,  the 
defendant's  attorney  signed  judgment  of  non  pros.,  and  taxed  his  costs  at  9/. 

Atcherl^y  Serjt.  obtained  a  rule  nisi  for  a  review  of  this  taxation  of  costs, 
and  for  the  plaintiff  to  be  at  liberty  to  set  off  so  much  of  the  costs  due  on  the 
rule  of  the  81st  of  January,  as  would  be  sufficient  to  liquidate  the  defendant's 
eosts  on  the  nonsuit.    The  coets  which  the  plaintiff  sought  to  set  off,  being  in- 
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terlocatory,  the  set  off  attached^  as  he  contended,  before  the  lien  of  the  defend- 
ant's attorney.  Rule  98.  Hil.  2  W.  4. 

*7751  *  WUdef  Serjt.,  who  showed  canse,  contended  that  under  the  rule  93, 
-*  Hil.  2  W.  4,  interlocutory  costs  could  only  be  set  off  against  interlocu- 
tory costSi  without  being  subject  to  the  attorney's  lien,  and  not  against  the  costs 
of  final  jud^ent,  because  the  two  proceedings  were  not  in  equal  degree.  The 
rule  prescribes  that  ''  no  set-off  of  damages  or  costs  between  parties  shall  be 
allowed  to  the  prejudice  of  the  attorney's  lien,  for  costs  in  the  particular  suit, 
against  which  tiie  set-off  is  sought :  provided  ndi^ertheless,  that  interlocutory 
costs  in  the  same  suit  awarded  to  the  adverse  party,  may  be  deducted '/'  and  in 
Doe  d.  Hope  v.  Carter,  8  Bingh.  330,  1  Dowl.  Pr.  Cas.  269,  though  the  set- 
off  of  interlocutory  costs  was  allowed,  it  was  allowed  subject  to  the  attorney's 
lien. 

Atcherley.  The  language  of  the  rule  shews  that  the  set-off  of  interlocutory 
costs  is  not  to  be  subject  to  the  attorney's  lien  ;  his  lien  is  on  the  costs  in  the 
cause,  after  the  interlocutory  costs  are  deducted. 

TiNBAL,  G.  J.  We  think  the  claim  of  set-off  ought  to  be  allowed.  The 
language  of  the  rule  admits  of  the  deducting  interlocutory  costs  on  one  side 
against  judgment  on  the  other.  Rule  absolute  for  the  set-off. 


*776]  *WYLLIE  and  Others  v.  PHILLIPS.    May  6. 

Alter  the  serriee  of  a  writ  of  summons  defendant  paid  the  debt  sorreptitiouilj  Xq  plain- 
tiff 's  clerk,  without  costs ;  plaintiff's  attomej,  with  a  riew  to  recover  his  costs,  pro- 
ceeded to  deliver  a  declaration.  The  Court  ordered  proceedings  to  be  stayed  on  pay- 
ment of  the  costs  of  the  writ  of  summons. 

Aftcb  many  applications  for  payment,  the  writ  of  summons  in  this  cause 
was  issued  on  the  18th  of  February,  1836. 

Several  ineffectual  attempts  were  made  to  serve  the  defendant,  between  the 
18th  and  the  26th. 

On  the  25th  the  defendant,  without  the  knowledge  of  the  plaintiffs  or  their 
attorney,  paid  the  debt  to  the  plaintiffs'  clerk. 

But  the  plaintiffs'  attorney  having,  nevertheless,  proceeded  to  deliver  a  deda^ 
ration,  the  defendant,  on  the  16th  of  March,  obtained  an  order  from  Lord 
Denman  to  stay  proceedings  without  costs,  on  an  allegation  that  the  debt  had 
been  paid  before  process  was  served.     Whereupon 

Kdfy  obtained  a  rule  nisi  to  set  aside  Lord  Denman's  order,  upon  an  affidavit 
that  the  plaintiffs'  clerk  at  first  refused  to  accept  the  debt,  on  ike  ground  that 
the  plaintifb  had  placed  the  business  in  the  hands  of  an  attorney,  and  at  length 
only  accepted  it  on  the  defendant's  assuring  him  that  it  would  not  release  turn 
from  the  attorney's  claim,  if  any  action  htA  been  commenced. 

That  the  plaintiffs'  attorney  then  wrote  to  the  defendant  to  say  he  should  be 
compelled  to  proceed  if  the  costs  were  not  paid  as  well  as  the  debt }  and  that 
after  waiting  eighteen  days  he  proceeded. 

WUdey  Seijt.,  who  shewed  cause,  contended  that  there  bad  been  a  bonft  fide 
payment  to  an  agent  of  the  plaintiffs,  and  that  their  attorney,  beinff  acquainted 
—-Yi  ^^^^  *^^^  ^^f  ought  not  to  have  proceeded  to  deliver  a  declaration. 

^  Kelly f  in  support  of  the  rule.  The  writ  having  been  issued,  the  pay- 
ment is  no  discharge  of  the  action,  unless  the  plaintiffs  received  it  in  full  satis- 
faction. Under  the  cireumstanoes  the  plainti&'  attorney  was  entitled  to  go  on 
for  his  costs. 

TiNDAL,  G.  J.  The  Chief  Justice's  order  could  not  have  been  disturbed,  if 
it  had  staid  proceedings  on  payment  of  the  debt  and  costs  of  the  writ  of  sum- 
mons.   Bnt  after  payment  of  Uie  debt  the  pkintiffs'  attorney  ought  not  to  have 
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proceeded,  00  hastilji  to  deliver  a  declaration :  tbe  order  mnrt  therefore  ^ 
ameoded  to  stay  proceedings  on  payment  of  costs  of  the  writ. 

Rnle  absolute  accordingly. 


HENRY  H.  LINDSAT  v.  HENRY  H.  WELLS.    May  6. 

The  plaintiif  haring  declared  as  Henry  H.  Lindsay,  instead  of  setting  forth  the  plaintiff's 
second  namCi  the  Court  refiised  to  set  aside  the  declaration  as  irregnlar. 

The  defendant  having  been  arrested  by  virtue  of  a  writ  wherein  the  plain- 
tiff's second  name  was  designated  by  the  letter  H.  only,  was  discharged  out  of 
custody  by  order  of  Littledale,  J.,  on  entering  a  common  appearance. 

The  plaintiff  then  delivered  a  declaration  without  inserting  the  plaintiff's 
second  name  otherwise  than  by  the  letter  H. :  whereupon  a  summons  was  ob- 
tained to  set  aside  the  declaration  for  irregularity;  which  being  referred  by  a 
judge  at  chambers  to  the  Court, 

W,  H.  WaUoUj  who  shewed  cause  against  the  application,  alleged  that  the 
action  was  brought  by  virtue  "^of  a  power  of  attome;^  executed  in  r^n'jQ 
America,  and  that  the  agent  here  did  not  know  the  plaintiff's  second  ^ 
name.  He  might,  for  aught  that  appears  to  the  contrary,  have  been  christened 
Heniy  H.  The  recent  statute  8  &  4  W.  4,  c.  42,  s.  11, 12,(a)  rendered  the 
omission  of  no  importance. 

The  Goubt,  after  hearing  TkomoM  in  support  of  the  mloi  were  of  that  opin- 
ion, and  the  rule  was  Discharged. 

(a)  Which  abolishes  pleas  of  misnomery  and  gives  the  defendant,  instead,  a  right  to 
amend  the  declaration  at  the  costs  of  the  plaintiff,  upon  affidavit  of  the  true  name ;  and 
in  actions  on  written  instruments  any  of  the  parties  to  which  are  designated  by  the 
initial  letter  of  the  Christian  name  enables  the  plaintiff  to  designate  the  party  by  tbe  same 
initial. 


DOE  dem.  DAFFET  and  Others  v.  SINCLAIR  and  Another.    Mai/  8. 

A  party  who  had  Iain  in  a  prison  twelvemonth  on  a  judgment  in  ejectment  for  damages 
1«.,  costs  2/.,  increased  costs  2452.  19«.,  was  held  entitled  to  his  discharge. 

JxTDOMENT  was  entered  up  as  follows : — ''  Damages  Is.  costs  21. ;  increased 
costs  245^.  19«.''  making  together  the  sum  of  248^.,  for  which  amount  the  do- 
fondants  were  taken  in  execution,  and  having  lain  in  prison  twelve  months, 
applied  for  their  discharge  under  48  O.  8,  c.  128,  s.  1,  which  enacts,  <'  that  all 
prisoners  in  execution  upon  any  judgment  for  any  debt  or  damageB  not  exceed- 
ing the  sum  of  20/.,  exclusive  of  the  costs  incurred  bv  such  judgment,  and  who 
shall  have  been  in  prison  thereupon,  for  the  space  of  more  than  twelve  succes- 
sive calendar  months  next  before  the  time  of  tneir  application  to  be  discharged, 
shall,  upon  application  to  one  of  the  superior  courts  at  Westminster,  be  dis- 
charged out  of  custody  on  such  execution  by  the  rule  or  order  of  such  Court.'' 

"^BtMf  who  shewed  cause,  objected  that  the  statute  applied  only  in  rutyjo 
cases  where  the  costs  are  under  20/.  as  in  Doe  dem.  Threlfall  v.  Ward,  ^ 
2  Mees.  &  Wels.  65.  In  Doe  v,  Reynolds,  10  B.  &  C.  481,  it  was  held  that  a 
party  in  execution  for  more  than  twelve  months,  for  the  costs  of  an  ejectment 
exceeding  20/.,  was  not  a  person  in  execution  upon  a  judgment  for  a  debt  or 
damages,  not  exceeding  20/.  within  the  meaning  of  the  48  O.  8,  c.  128;  and, 
therefore,  not  entitled  to  be  discharged  out  of  custody  \  and  Lord  Tenterden 
*'  I  am  of  opinion  that  this  is  not  a  case  within  the  statute.    The  object  of 
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the  statute  was  to  relieve  persons  in  execntion  upon  a  judgment  for  a  debt  or 
dama^.  Here  the  defendant  is  in  execution  for  the  costs  of  an  ejectment. 
The  object  of  a  party  instituting  such  a  proceeding  is  to  reoover  the  possession 
of  land,  and  not  anj  debt  or  damages/'  That  case  was  not  cited  in  Doe  dem. 
Threlfall  v.  Woods,  where  the  Court  certainly  held  that  the  nominal  damages 
given  in  ejectment,  brought  that  form  of  action  within  the  statute. 

MofMtUj  in  support  of  the  rule,  relied  on  Doe  dem.  Thrdfall  v.  Ward,  and 
Doe  V. ,  1  Dowl.  Pr.  C.  69. 

TiNOAL,  C.  J.  The  words  of  the  statute  are  any  debt  or  damages,  exdudve 
of  the  costs  incurred.    This  rule,  therefore,  must  be  made  Absolute. 


•7fini  *POLE,  Chairman  of  the  SUN  Life  Assurance  Society,  v,  BO&ERS, 
'^"J  Chairman  of  the  UNION  Life  Office.     May  8. 

Uode  of  proceeding  under  commission  to  examine  witneases. 

At  the  instance  of  the  defendant  an  order  haviuff  been  procured  from  Lord 
Denman,  C.  J.  that  a  commission  should  issue,  entitled  in  this  cause,  an  action 
on  a  life  policy,  for  the  examination  of  witnesses  at  Pturis  and  Boulogne, 

A  rule  nisi  was  obtained  on  the  part  of  the  plaintiff  for  amending  this  order, 
by  adding  thereto  a  liberty  to  the  plaintiff,  his  attorney,  or  agent,  to  cross- 
examine  the  witnesses  viv&  voce,  such  examination  to  be  reduced  into  writing 
and  returned  with  the  commission  to  one  of  the  secondaries  of  this  Court. 

R.  v.  Richards,  who  shewed  cause,  objected  that  great  inconvenience  and 
expense  would  be  occasioned  by  any  mode  of  examination,  other  than  the  usual 
course  of  written  interrogatory. 

Wtlde,  Serjt.  in  support  of  the  rale.  Under  s.  4,  of  1  W.  4,  c.  22,  the  man- 
n  }r  of  examination,  as  well  as  the  time  and  place,  are  in  the  discretion  of  the 
Court,  as  they  were  under  the  East  India  act  from  which  the  provisions  of  the 
recent  statute  have  been  adopted.  An  application  similar  to  the  present  was 
complied  with  in  Ducket  v.  Williams,  1  Tyr.  502. 

**811       ^^i>^^9  C.  J.    The  application  is  reasonable  in  the  present  instance, 
'     ^  for  at  Paris  an<l  Boulogne  there  can  "^be  no  difficulty  in  obtaining  assist- 
ance for  the  proposed  examination. 

Bule  absolute,  to  add  to  Lord  Denman's  order  that  plaintiff  be  at  liberty  to 
cross-examine  viva  voce,  and  to  join  in  commission ;  defendant  to  be  at 
liberty  to  add  additional  questions  to  his  interrogatories :  cross-examina- 
tions and  answers  to  be  reduced  into  writing  and  returned  with  tbe 
commission. 


STALET  V.  LONG.    May  8. 

Trespass  qn.  cl.  fr.  Pleas.  1.  Not  guilty.  2.  Not  plaintiff's  close.  3.  Right  of  way. 
Verdict  for  plaintiff  on  1  and  2,  with  la,  damages,  and  for  defendant  on  3.  The  Court 
ordered  the  posted  to  be  delirered  to  the  defendant. 

Trespass  ou.  cl.  fr. 
Pleas.     1.  Not  guiltv. 

2.  That  the  close  did  not  belong  to  the  plaintiff. 

3.  A  right  of  way  for  the  defendant. 

Verdict  at  the  summer  assizes,  1886,  entered  upon  the  posted,  for  the  plain- 
tiff on  the  first  and  second  pleas,  with  Is,  damages ;  on  the  third,  for  the  defen- 
dant. 
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The  associate  having  deliTered  the  postea  to  the  plaintiff, 

Tal/ourdf  Seijt.  obtained  a  rale  calling  on  the  plaintiff  to  shew  cause  why  he 
should  not  deliyer  over  the  postea  to  the  defendant  or  his  attorney,  or  why  the 
postea  should  not  be  amended  by  striking  out  the  Is.  damages,  and  why  the 
prothonotary  should  not  tax  the  defendant  his  general  costs  in  the  cause. 

LucUoWf  Seijt.,  who  shewed  cause,  contended  that  after  the  defendant  r^cp-on 
had  allowed  the  two  first  issues  to  '^'remain  on  the  record,  and  the  plain-   ^  ' 
tiff  had  recovered  damages,  he  was  entitled  to  the  general  costs :  Smith  v.  Ed- 
wards, 4  Dowl.  Pr.  0.  621 :  and  the  implication  should  have  been  made  within 
the  first  four  days  of  Michaelmas  term. 

TiNDAL,  C.  tf.  The  entry  of  Is,  damages  is  a  mere  slip  of  the  associate :  he 
perhaps  thought  the  plaintiff  entitled  to  the  general  costs  in  the  cause.  I  am 
inclined  to  think  the  defendant  is :  it  is  not  necessary  to  decide  that  now.  But 
the  postea  must  be  delivered  back  to  the  associate. 

Park,  J.  concurred. 

BosANQUET,  J.  The  whole  of  the  trespass  has  been  justified,  and  the  defen- 
dant is  entitled  to  succeed  on  the  third  plea.  He  has  unnecessarily  put  the 
plaintiff  to  the  expense  of  proving  the  two  first  issues,  and  on  them  the  plaintiff 
will  be  entitled  to  his  costs  ]  but  the  postea  ought  to  have  been  delivered  to  the 
defendant. 

CoLTMAN,  J.  The  postea  should  be  delivered  to  the  party  who  has  substan- 
tially succeeded.    That  is  the  defendant.  Rule  absolute. 


*TOLSON  V.  FISHER.    Ma^  8.  (;*783 

Demand  of  view  in  formedon  maj  be  withdrawn  on  payment  of  costs. 

On  payment  of  costs,  the  tenant  in  this  writ  of  formedon  was  allowed  to 
withdraw  his  demand  of  view  and  to  plead  over,  the  lapse  of  time  between  the 
demand  of  view,  in  August  last,  and  the  present  application,  being  sufiiciently 
accounted  for. 

Stephen,  Seijt.,  for  the  tenant. 

WUde,  Seijt.,  for  the  demandant. 


In  the  Matter  of  BRANSON,  One,  &c.    May  8. 

Since  the  abolition  of  fines  and  recoveries,  an  attorney's  bill  for  preparing  acknowledg- 
ments of  married  women,  and  attending  before  the  commissionerSi  is  not  taxable. 

Branson,  an  attorney,  having  delivered  a  bill  to  the  administrators  of  Selina 
Bayley,  containing  charges  for  drawing  and  engrossing  a  certificate  of  acknow- 
ledgment by  the  wife  of  W.  R.  Stephenson,  and  other  married  women,  under  S 
&  4  W.  4;  for  attendances  to  appoint  two  of  the  commissioners  under  the  said 
act  to  take  the  acknowledgments  of  the  said  married  women;  for  filling  up  cer- 
tificates and  drawing  and  engrossing  afiidavits  in  lieu  of  acknowledgment  of  fine; 
for  attendances  on  the  married  women  and  examining  them  apart  from  their 
husbands;  for  attending  them  before  the  commissioners,  and  for  fees  paid  to  the 
latter;  for  attendances  to  procure  the  affidavit  of  the  acknowledgments;  for 
money  paid  for  the  oaths  and  exhibits;  for  attendances  to  leave  the  cer-  ^4^701 
tificates  for  enrolment,  *and  fees  paid  thereon;  and  for  attendances  to  ^ 
bespeak,  and  for  office  copies  thereof,  and  fees  paid  for  the  same; — 

Moggins  obtained  a  rule,  calling  on  him  to  shew  cause  why  his  bill  should 
not  be  referred  to  the  prothonotary  to  be  taxed. 
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WUde,  Serjtf  who  shewed  cause,  contended  that  fines  having  been  abolished 
bj  3  &  4  W.  4,  c.  74,  the  statatory  copveyance  substituted  for  them  was  no 
longer  a  cause  in  court,  but  might  be  effected  by  any  one,  whether  an  attorney 
of  the  court  or  not.     The  court,  therefore,  had  no  jurisdiction  in  the  matter. 

Eiog^ins.  The  statute  for  taxing  an  attorney's  bill  ought  to  be  construed 
liberally;  Winter  v.  Payne,  6  T.  R.  645,  and  the  attending  married  women  to 
take  their  acknowledgments  before  the  commiesioner  is  business  in  court  within 
the  meaning  of  that  statute.  In  Feame  v.  Wilson,  6  B.  &  C.  86,  the  filling  up 
a  bailbond,  which  any  one  is  competent  to  perform,  was  held  a  taxable  charge; 
and  in  Smith  v.  Wattleworth,  4  B.  &  C.  864,  procuring  the  discharge  of  an  in- 
solvent debtor. 

TiNDAL,  C.  J.  The  first  statute  on  the  subject  of  attorneys'  bills,  8  Jac.  1, 
c.  7,  s.  1,  requires  that  ''all  attorneys  and  solicitors  shall  give  a  true  bill  unto 
their  masters  or  clients,  or  their  asssigns,  of  all  charges  concerning  the  9uii9 
which  they  have  for  them,  subscribed  with  their  hands  and  names,  before  such 
time  as  they,  or  any  of  them,  shall  charge  their  clients  with  any  the  same  fees 
or  charges." 

:i-og^  *Then  comes  the  2  &.  2,  c.  28,  s.  23,  which  directs  that  ''no attorney 
^  shall  commence  or  maintain  any  action  or  suit,  for  the  recovery  of  any 
fees,  charges,  or  disbursements,  at  law  or  in  equity,  until  the  expiration  of  one 
month  or  more  after  such  attorney  shall  have  delivered  unto  the  party  or  par- 
ties to  be  charged  therewith,  or  left  for  him,  her,  or  them,  at  his,  her,  or  their 
dwelling  house,  or  last  place  of  abode,  a  bill  of  such  fees,  charges,  and  disburse- 
ments.^'  The  two  acts,  therefore,  relating  to  the  same  subject-matter,  fees, 
charges,  and  disbursements, — ^the  question  is  whether  they  do  not  apply  exclu- 
sively to  business  done  in  the  course  of  a  suit. 

The  courts  have  gone  a  great  way  in  deciding  what  is  to  be  esteemed  business 
done  in  the  course  of  a  suit:  they  have  held  the  charge  for  a  deditnus  potestatem 
to  oome  within  the  statute;  and  if  fines  had  continued  in  existence,  that  is  the 
role  we  must  have  followed  upon  the  present  occasion.  But  the  recent  statute 
8  &  -I  W.  4,  substitutes  a  more  simple  mode  of  assurance;  and  since  that  act, 
the  certificate  of  a  married  woman's  acknowledgment  is  no  more  than  a  statutory 
conveyance. 

Park,  J.  These  charges  are  not  in  a  suit  at  law  or  in  equity,  and  therefore 
not  within  the  statute  which  directs  the  taxation  of  attorneys'  bills. 

BosANQUBT,  J.  and  Coltman,  J.  concurred.  Rule  discharged. 


*786J       OVERTON  v.  SWETTENHAM  and  Another,    my  8. 

Upon  a  writ  of  false  judgment  IVom  a  coanty  coart,  the  sheriff's  retarn  of  his  proceedings 
appearing  to  be  no  more  than  minutes,  and  not  fall  entries  of  the  pleadings,  the  Court 
made  absolute  a  rale  calling  on  the  sheriff  to  complete  the  entries,  or  to  state  what 
was  anderstood  by  them. 

This  was  an  action  for  1/.  10s.  in  the  county  court  of  Denbighshire. 

A  verdict  was  found  for  the  plaintiff,  with  leave  for  the  defendant  to  move  to 
enter  a  nonsuit,  on  the  ground  that  it  did  not  appear  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  court. 

On  a  writ  of  false  judgment  the  entry  of  the  proceedings  in  the  under-sheriff's 
book  appeared  to  be  as  follows: — 

"  At  the  fuH  county  court,  &o.,  before  Henry  Hert  and  Peter  Pert,  Henry 
Hen  and  David  Fen,  four  lawful  knichts  of  the  same  county,  William  Swetton- 
ham  and  Robert  Evans  Davies,  complain  against  Thomas  Overton  in  a  plea  of 
debt  of  39s.  lli^ 
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llth  November,  1835.    Mr.  Edward  Jones  appears  for  defendant. 

6th  J&nnarj^  1886.         Declaration.     Did  grant  to  pay. 

I3th  March,  1836.  Motion  for  particukrs. 

25th  May,  1836.  Particulars  filed. 

22d  June,  1836.  Defendant  moved  for  farther  time  to  plead,  and  a 

week's  time  was  granted. 

30th  June,  1836.  Plea,  general  issue,  filed,  with  notice  of  set-off  for 

21  2«.  for  work  and  labour,  care  diligence,  at- 
tendances, and  journeys. 

20th  Jul^,  1836.  Similiter. 

At  the  nmth  county  court  of  the  county  of  Denbigh,  holden  at  Den-  r^^o'r 
high  on  the  12th  of  October,  1836,  before,  &o.,  ^cause  tried,  verdict  for  I- 
plaintiffs,  damages  IL  10<.,  but  with  permission  for  defendant  to  move  the  court 
on  the  7th  December  next  for  leave  to  set  aside  the  verdict  and  enter  a  nonsuit; 
or  if  the  sheriff  has  no  legal  right  to  enter  such  nonsuit,  then,  that  the  defendant 
may  move  the  Court  of  King's  Bench  in  next  term  to  set  aside  the  verdict  and 
enter  a  nonsuit. 

At  the  eleventh  county  court  of  the  county  of  Denbigh  holden  at  Denbigh  on 
the  7th  of  December  1836,  before,  &c. 

Rule  for  nonsuit  refused. 

19  December  1836.    GosU  taxed  at  £  12    9  6 

Damages  1  10  0 

13  19  6" 


Stephen,  Serjt.  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
transcript  of  the  plaint  and  proceedings  below  returned  to  this  court,  should  not 
be  remanded  to  the  sheriff  to  be  amended  according  to  the  facts  of  the  case,  if 
the  pleadings  therein  referred  to,  or  any  of  them,  were  delivered  or  set  forth  in 
the  court  below  at  length,  or  any  of  the  proceedings  therein  referred  to  were 
more  fully  entered  in  the  court  below  than  appears  upon  the  said  return  ;*  or  if 
not,  why  the  said  sheriff  should  not  certify  to  thb  court  the  practice  of  tho 
county  court  in  that  particular,  and  shew  what  forms  of  pleading  are,  by  the 
practice  of  that  court,  understood  to  be  expressed  by  the  said  entries;  and  why 
all  proceedings  upon  the  said  writ  should  not  in  the  mean  time  be  stayed. 

He  cited  Williams  v.  Lord  Bagot,  4  D.  &  R.  315,  in  support  of  the  rule. 

J,  Jervis  and  R,  V,  Richards  shewed  cause,  upon  an  affidavit  which  stated, 
that  by  the  practice  of  the  county  *court  of  the  said  county,  when  the  r^roo 
plaintiff  declares  in  debt,  no  declaration  in  paper  is  filed,  but  an  entry  is  '- 
made  in  the  said  book,  stating  that  plaintiff  declared  on  a  certain  day  therein 
named,  in  the  following  form : — <<  I)cclaration.  Did  grant  to  pay.''  That  such 
a  declaration  is  understood  to  be  the  old  form  of  concessit  solvere  formerly  used 
in  the  local  courts  of  the  principalityof  Wales,  and  is  well  known  by  all  the 
attorneys  and  solicitors  practising  in  Wales,  to  run  in  a  form  containing,  among 
other  expressions,  the  words,  ^^  and  within  the  jurisdiction  of  the  court." 

That  when  a  defendant  pleads  the  general  issue  to  such  a  declaration,  no  plea 
is  filc'd  in  paper,  but  the  same  is  understood  to  be  the  common  form  of  the  plea  of 
general  issue  which  was  in  use  in  the  local  courts  of  the  principality. 

They  contended  also  that  what  the  under-sheriff  had  sent  up  was  the  judg- 
ment of  the  Court  below,  and  that  this  Court  had  no  jurisdiction  to  send  the  re- 
cord down  to  be  amended. 

TiNDAL,  C.  J.  If  this  had  appeared  in  the  shape  of  a  record,  we 
should  not  have  interferred;  but  it  is  manifestly  only  a  note  of  the  variooa 
times  of  proceeding  in  the  court  below.     What  is  now  required  is  very  analo- 

§ous  to  the  proceeding  on  a  writ  of  error.     If  the  Judges  upon  a  writ  of  error 
o  not  certify  all  the  record,  the  party  that  sues  the  writ  of  error  n)ay  allege 
diminution  of  the  record^  and  pray  a  writ  to  the  justices  who  certified  the  record 
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Wore,  to  certify  the  whole  of  it  There  being  upon  a  writ  of  false  judgment 
no  rale  to  allege  dimonition,  what  ia  this  but  an  application  to  the  sheriff  to  set 
out  the  whole  of  the  record^  to  prevent  a  total  failure  of  justice  ?  I  think  this 
rule  should  be  made  absolute.  Bule  absolute. 


*789]    *The  Archbishop  of  CANTERBURY  v.  DANIEL  TUBB.     May  8. 

Certain  creditors  of  an  intestate,  having  sned  on  an  administration  bond  in  the  name  of 
the  archbishop,  the  obligee,  without  indemnifying  him,  and  having  alleged  profert, 
upon  which  the  defendant  craved  ojer,  Held,  that  this  Court  could  not  in  lieu  of  oyer 
substitute  a  copy  of  the  bond,  or  a  production  of  it  to  defendant's  attorney  at  the 
Register  Office. 

This  was  an  action  on  a  bond  executed  by  the  defendant  to  the  Archbishop 
of  Canterbury,  the  condition  of  which  bond  was,  that  the  administratrix  of 
Charles  Tubb  deceased  should  cause  to  be  made  a  true  inventory  of  the  goods, 
chattels,  and  credits  of  the  deceased,  and  should  cause  the  same  to  be  exhibited 
in  the  registry  of  the  prerogative  Court  of  Canterbury  on  or  before  the  Slst  of 
March  1832. 

The  administratrix  having  absconded,  and  no  inventory  having  been  ex* 
hibited,  two  of  the  creditors  of  the  deceased,  in  February  1835,  commenced  pro- 
ceedings on  the  bond  in  the  name  of  the  Archbishop ;  but  without  assignment 
by  the  Archbishop;  without  his  privity  or  consent;  and  without  indemnifying 
him. 

The  declaration  having  alleged  profert  in  the  usual  way,  the  defendant  in 
March  1835,  demanded  oyer  and  copy  of  the  bond,  whereupon  the  attorney  of 
the  creditors  applied  to  the  record  keeper  of  the  Prerogative  court,  who  had  the 
custody  of  the  bond,  and  requested  that  a  clerk  might  be  allowed  to  attend  at 
the  office  of  the  defendant's  attorney  with  the  bond,  on  payment  of  the  usual 
fee.    * 

The  record  keeper  declining  to  do  this,  as  not  allowed  by  the  practice  of  the 
Prerogative  Court,  an  office  copy  of  the  bond  was,  on  the  31st  of  March,  furnished 
to  the  defendant's  attorney,  who  paid  for  the  same  and  made  no  objection;  but 
on  the  13th  of  April  he  obtained  an  order  from  Qaselee  J.  to  stay  proceedings 
until  the  original  bond  was  produced. 

*7901       ^Application  was  then  made  on  behalf  of  the  creditors;  to  the  Judge 
J    of  the  Prerogative  Court,  for  one  of  the  officers  of  the  registry  of  that 
court  to  attend  with  and  produce  the  bond  at  the  office  of  the  defendant's  attorney; 
but  the  judge  rejected  the  application.     Whereupon. 

WUdty  Seijt.  obtained  a  rule,  calling  on  the  defendant  to  shew  cause  '^  why 
the  order  of  Mr«  Justice  Gkiselee,  should  not  be  discharged ;  and  why  the  de- 
fendant should  not  be  deemed  to  havo  had  sufficient  oyer  of  the  bond ;  or  why 
the  production  of  the  said  bond  to  the  defendant's  attorney  or  acent  at  the  re- 
gister office  in  Doctors  Commons  where  the  same  remains,  at  such  time  as  this 
Court  shall  direct,  should  not  be  deemed  sufficient  oyer  of  the  said  bond ;  the 
plaintiff  by  his  counsel  hereby  undertaking  to  pay  to  the  said  defendant  or  his 
attorney,  his  costs  of  attending  to  inspect  the  same :  and  thereupon  the  said  order 
be  discharged." 

R.  V.  Richards  and  Arnold  shewed  cause.  The  motion  is  of  the  first  impres- 
sion, for  allowance  of  oyer  is  a  matter  of  right,  and  the  refusal  of  it  is  error  on 
the  record.  Before  the  case  of  Read  v.  Brookman,  3  T.  R.  151,  which  allowed 
loss  by  time  and  accident  to  be  pleaded  as  an  excuse  for  the  omission  of  profert, 
the  general  rule  was  that  a  person  who  pleads  a  deed  from  which  he  claims  a 
benefit,  shall  bring  it  into  court.  Co.  Lit.  35  b,  10  Bep.  92  a,  Soresby  v.  Spar- 
row, 2  Str.  1186.  But  even  now,  where  the  deed  is  in  the  custody  of  the  party 
pleading  it  and  he  alleges  profert,  as  here,  the  court  cannot  say  that  the  defend- 
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ant  shall  not  have  oyer.  Soreaby  v.  Sparrow,  *Totty  v,  Neebitt,  8  T.  R.  r^q% 
163,  note,  Matison  v.  Atkinson,  3  T.  R.  168,  note.  In  White  v.  Mont-  ^  *  ^ 
gomery,  2  Str.  1198,  where  the  deed  was  in  the  hands  of  a  third  person,  who  re- 
fused to  produce  it,  the  Court  held  that  that  was  no  reason  for  dispensing  with 
oyer,  and  made  a  rule  on  the  third  person  for  the  production  of  the  deed.  In 
Stephen  on  Pleading,  p.  73,  it  is  said,  (speaking  of  oyer  of  the  writ)/  that  the 
demand  in  the  days  of  oral  pleading  was  complied  with  by  reading  the  writ  aloud 
in  open  court ;  and  after  the  establisment  of  wlitton  pleadings,  by  exhibiting, 
and,  if  required,  delivering  a  copy  of  the  instrument  to  the  party  who  makes  the 
demand :  and  afterwards,  pages  93-4,  in  speaking  of  oyer  of  deeds,  of  which 
profert  has  been  made,  it  is  laid  down  that  '<  by  the  present  practice,  the  attorney 
for  the  party  by  whom  it  is  demanded,  before  he  answers  the  pleading  in  which 
the  profert  is  made,  sends  a  note  to  the  attorney  on  the  other  side  containing  a 
demand  of  oyer,  on  which  the  latter  is  hound  to  carry  him  the  d^ed,  and  deliver 
to  him  a  copy  of  it,  if  required,  at  the  expense  of  the  party  demanding ;  and  this 
is  considered  as  oyer,  or  an  actual  reading  of  the  deed  in  court."  lo  Page  v. 
Divine,  2  T.  R.  40,  Ashurst  J.  says,  <'  the  defendant  has  two  days  in  which  to 
give  oyer  and  a  copy  of  the  deed,  which  are  both  reckoned  exclusive,  and  the 
party  of  whom  oyer  is  demanded  must  carry  it  to  the  opposite  party." 

This  is  in  effect  a  proposal  to  dispense  with  over,  and  to  substitute  a  copy  for 
the  original  deed :  a  dangerous  course  for  the  de^ndant,  who  can  have  no  means 
of  knowing  that  the  copy  is  correct. 

And  the  bond  not  having  been  assigned,  the  plaintiff  is  entitled  to  no  assist- 
ance from  this  Court.  In  Archbishop  of  Canterbury  v.  House,  1  Cowp.  141, 
Lord  Mansfield  said  *"  To  one  who  has  a  right  (as  a  creditor)  it  is  ex  r^Ygo 
dcbito  justitisB  to  grant  the  liberty  of  suing  in  the  Archbishop's  name."  *- 
But  the  question  there  was,  whether  the  archbishop  could  authorise  a  creditor 
to  sue ;  and  it  appeared,  from  the  affidavits,  that  the  archbishop  had  given  an 
authority  to  the  plaintiff  to  sue  in  his  name.  It  was  doubtful  formerly  whether 
a  creditor  could  sue  on  the  bond  as  assignee  of  the  ordinary :  the  cases  of  Green* 
side  V.  Benson,  3  Atk.  248,  and  Archbishop  of  Canterbury  v.  House  decide  that 
he  could.  But  in  both  those  cases  the  bond  had  been  actualW  assigned,  and  in 
Greenside  v,  Benson  an  indemnity  was  given.  In  the  goods  of  Hall,  1  Hagg.  139, 
an  action  at  common  law  being  brought  in  the  archbishop's  name  by  the  adminis- 
trator de  bonis  non,  against  the  executors  of  the  original  administrator, — the  affi- 
davits stating  that  it  was  against  them  solely  and  not  against  the  sureties, — 
the  Court  directed  the  bond  given  by  the  original  administrator  '<  to  be  attended 
with ;"  but  only  on  security  being  given  to  indemnify  the  archbishop  against 
costs.  In  the  Archbishop  of  Canterbury  v,  Tappen,  8  B  &.C.  161,  which  was 
an  action  on  the  bond  against  a  suretv,  the  bond  had  been  pronounced  forfeited 
by  the  Prerogative  Court.  And  in  the  Archbishop  of  Canterbury  v,  Robertson, 
1  C.  &  Mee.  690,  the  bond  was  also  ordered  to  be  sued  upon  by  the  Prerogative 
Court. 

Wilde,  Seijt.,  in  support  of  the  rule.  With  respect  to  the  assignment,  the 
creditors  who  sue  are  m  the  same  position  as  the  creditor  who  proceeded  in  The 
Archbishop  of  Canterbury  v.  House.  No  account  has  been  rendered ;  the  party 
has  absconded ;  it  is  not  alleged  that  the  archbishop  is  unwilling  to  assign ;  and 
according  to  the  language  of  Lord  Mansfield  in  that  case,  ''  To  one  who  has  a 
right,  it  is  ex  debito  justitiso  to  grant  '^'the  liberty  of  suing  in  the  arch-  n^go 
bishop's  name."  There  is  no  case  which  shews  that  an  actual  assignment  ^ 
ever  takes  place,  and  the  statute  of  distributions  gives  no  direction  on  the  sub- 
lect.  In  the  Archbishop  of  Canterbury  v.  House  it  is  said  that  the  archbishon 
had  given  authority  to  sue,  which  would  have  been  unnecessary,  if  there  had 
been  any  assignment.  In  the  other  oases  cited  on  this  head,  the  next  of  kin  was 
seeking  to  entree  administration :  here  the  appUoants  are  in  the  same  situation 
as  if  they  had  the  archbishop's  consent^  and  the  defendant  is  seeking  only  for 
delay. 
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Then  with  respect  to  oyer,  the  parties  suing  do  not  propose  to  dispense  with 
it ;  they  have  pleaded  the  deed  with  a  profert ;  hat  this  Court  is  not  limited  in 
its  authority  as  to  the  place  where  the  deed  shall  be  deposited  for  oyer,  and  the 
applicants  only  propose  that  the  office  at  Doctor's  Commons  shall  be  the  place. 
It  may  be  contended,  however,  that  a  copy  is  sufficient;  in  Totty  v.  Ncsbitt, 
BuUer,  J.,  said,  ''all  we  can  do  for  you,  is  to  order  that  the  production 
of  a  copy  shall  be  oyer."  So  in  Matison  v.  Atkinson,  where  the  rule  was  to 
shew  cause  why  giving  oyer  of  a  copy  of  the  bond  should  not  be  deemed  good 
compliance  with  the  defendant's  demand  of  oyer  of  the  bond,  Ashurst,  J.,  said, 
"  I  do  not  say  that  this  Court  cannot,  in  any  instance,  grant  such  an  application 
as  the  present/'  In  the  present  instance  an  official  copy  has  been  given,  and 
accepted  by  the  defendants  without  objection.  ' 

TiNDAL,  C.  J.  This  is  an  application  primae  impressionis,  and  I  am  not  sat- 
isfied that  we  have  authority  to  do  what  is  required  at  our  hands.  If  we  were 
to  accede  to  the  application,  we  should  enable  the  party  per  indirectum,  to  avail 
himself  of  an  excuse  that  ought  to  be  put  on  the  record,  in  order  to  enable  us 
*7d41  ^  determine  its  validity,  and  we  should  be  deciding  in  a  point  of  *com- 
-I  mon-law  practice,  on  a  most  important  right  of  the  Ecclesiastical  Court, 
because  if  we  can  do  what  is  now  proposed,  it  would,  in  effect  destroy  the  control 
of  the  Ecclesiastical  Court  over  suits  on  administration  bonds.  For  though 
Lord  Mansfield  says,  that  to  those  who  have  a  right,  it  is  ex  debito  justitise  to 
grant  the  liberty  of  suinff  in  the  archbishop's  name,  that  must  mean,  subject  to 
to  some  control  in  the  licclesiastical  Court;  otherwise  the  archbishop  might, 
without  any  defi&ult  on  his  part,  be  rendered  liable  to  the  costs  of  innumerable 
actions.  The  proper  way  to  proceed  would  be  by  mandamus.  It  would  then 
be  seen,  whether  or  not  the  Ecclesiastical  Court  had  any  just  objection  to  the 
production  of  the  bond. 

The  rest  of  t^e  Court  concurring,  the  rule  was  Discharged. 
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Gbmmissioners  under  an  inclosnre  act  were  empowered  to  allot  common  lands  among 
the  proprietors  of  common  lands  in  the  parish,  and  to  assign  anj  messuages,  buildings, 
lands,  tenements,  hereditaments,  new  allotments  and  old  Inclosures,  in  exchange  for 
other  messuages,  buildings,  lands,  tenements,  hereditaments,  new  allotments  and  old 
inclosures,  so  that  such  exchanges  should  be  ascertained  in  the  commissioner's  award 
or  in  some  deed  executed  by  them,  and  be  made  with  the  consent  in  writing  of  the  res- 
pective proprietors. 

Power  of  appeal  to  quarter  sessions  in  six  months  after  cause  of  complaint. 

The  commissioners,  among  other  things,  awarded  to  Sir  H.  H.,  in  respect  of  an  estate  of 
his,  in  the  parish,  rented  bj  A.  W.  and  W.  0.,  furze  elose^  of  five  acres,  and  hill  elote, 
of  four  acres,  late  W.  P.'s  land ;  and  to  W.  P.,  a  proprietor  of  meadow  and  arable  land 
in  the  parish,  in  respect  of  his  freehold  estate,  two  acres  of  arable  called  Shortlands, 
bkte  a  common  field,  and  sixteen  acres  of  old  inclosure  called  Stearts,  late  Sir  H..M.'s; 
without  sajring  that  the  several  closes  had  been  given  in  exchange  for  each  other,  but 
coDclading  the  award  with  an  approbation  of  the  exchanges  made  between  Sir  H.  M. 
and  W.  P.  There  was  no  consent  in  writing  bv  Sir  H.  M.  or  W.  P.  Held,  that  in 
1813,  W.  P.  could  make  no  title  to  Stearts  or  Shortlands,  notwithstanding  they  had 
been  in  his  possession  ever  since  the  execution  of  the  award  in  1798. 

The  following  case  was  sent  for  the  opinion  of  this  Court  by  the  Master  of 
the  Bolls. 

John  White  Parsons,  late  of  West  Camel,  in  the  county  of  Somerset,  was 
from  a  period  long  anterior  to,  and  at  the  respective  times  of  the  passing  of  the 
act  of  parliament,  and  of  the  execution  of  the  award  hereinafter  mentioned, 
seised  of  an  estate  in  fee  simple  of  several  closes,  and  among  others,  of  a  close 
of  meadow  called  Shortlands^  oontaining  by  estimation  thr^  acres;  and  four 


S64 


ant  shall  n 
163,  not, 
gomery,  '2 
fused  to  I' 
oyer,  and  . 
Stephen  (■: 
demand  i: 
in  open  t 
and,  if  r- 
demand  : 
profert  1 
for  the  I 
the  pro. 
demand 
to  him  I 
is  con-" 
Divine, 
give  o\ 
party  < 

Thi. 
the  ori 
of  kn 

An 
ance  : 
Lord 
debii- 
Bnt  • 

to   SI! 

aut!> 
a  or 
8id< 
he  . 
Gn 
an  . 
trn, 
da 
th 

Vf\ 

ai' 
I 
1' 
C 


4 


z- ^  -i    rr  lae 

":_L      «      TT^JL    mil 

-  -  '■:   3.  the 
_-      :_  T  ~'-  r  ha 


-  '^     ^.     --r  --"iii- 

L  s   z-.r^n, 

.  ^  _  .     -  -r^  -- :  umc 

.-  - u  Were 

— -     -t^e,  5Tib- 

;:«  --Jic  aiswife, 

_-    -•  L    unr  juring  a 

^^    zLt  iSJids  fcnd 

^  «    ^Mi  and  cc-ES- 

.   -  -« .    i  r^reral  places 

„     -.-«•:  were  very  in- 

-   .,.,.     I  _r  commonable 

....     » i.T^-e  of  any  consi- 
J.       Z3t  ^veraJ  pnr'prie- 

^.       •^Z  Jlti  e<Jm-    r*— n-r 

_-.      ^.nable   ^'^^ 

---^  -=•.  shares  there- 

.  ^._-    .  ,'-?-:>-i,  in  lieu  of 

, .  — ,--.  -  -i  prjptiTties, 

_;^  «-s -.a:i*ifrioners,) 

^     .-_    :-r  ^^^e  thereby 

7-     --  •   i=i  ^Mnmoii 

_•     «- .  r   landa  and 

.  .»• :      ..wiUij;  that 

-i*'.-s.i.  iivide,  and 

,     _^  ..    ^-^  -tHnaioder  of 

**  •  "-,  rnt/  other 

K'i/stil  antOj 

^^^  ^tme  Jane  bis 

fc-^.,    t  ^^'ic  *i  -he  said 

..  -rrs^  J.  Hockey, 

^^     r»   s^^-,;;:n*.  and  all 

...»    cv  -vm-ai'.n  fields, 

.,    a::':^  and  gronnda 

■  ♦.?»  ?n2ires  and  pro- 

^ ..  >»^  a*»Pk  should  be 

.  h  >&■  ?«:»cci>>n  for  and 

-  .    *  s-at  a.  siintBy 


797]  3  Bingham's  N.  C.  367 

*7981  ^^^^  ^^^  ^^  commissioQera  ^should  have  dae  regard  to  the  quality,  situ- 
-'  ation,  and  conTenience,  as  well  as  the  quantity  to  the  seTeral  allotments 
to  he  made  by  virtue  of  that  act,  and  also  of  the  situation  of  the  messuage?, 
buildings,  and  ancient  enclosures  of  the  several  proprietors  to  whom  such  allot- 
ments should  be  made,  so  as  to  lay  the  allotments  as  convenient  and  commodi- 
ous to  the  said  several  proprietors  as  the  general  partition  and  exchange  of  pro- 
perty would,  in  the  judgment  of  the  said  commissioners,  admit  of :  and  that  the 
several  lands  and  grounds  to  be  set  out  and  allotted  unto  and  for  the  person  or 
persons  who,  by  virtue  of  that  act,  should  be  entitled  to  the  same,  should  be  in 
lieu  o/j  and  fuO,  satis/a^Uion  and  compensation  of,  and  /or,  his,  her,  and  their 
several  parcels  of  land,  rights  of  common,  stints,  cattle-gates,  and  all  other 
rights  and  intereMs  whatsoever  in  and  to  the  said  open  and  common  fields,  com- 
mon meadows,  stinted  pasture,  and  commonable  lands  and  grounds  therely 
directed  to  he  divided  and  enclosed,  (save  and  except  such  rights  and  interests 
as  were  thereinafter  particularly  savea  and  excepted :)  that  when  and  as  soon  as 
the  commissioners  should  have  finished  the  said  intended  division  and  allotment 
of  all  the  said  open  and  common  fields,  common  meadows,  stinted  pasture,  and 
other  commonable  lands  and  grounds  thereby  directed  to  be  divided  and  inclosed, 
they  should  prepare  a  draft  of  their  award,  which  should  express  and  specify  the 
number  of  acres,  roods  and  perches  in  statute  measure  contained  in  the  same 
lands  and  grounds,  and  also  in  the  different  plots  and  parcels  thereof  respec- 
tively, which  should  be  set  out  and  allotted  to  each  and  every  person  and  per- 
sons by  virtue  of  that  act,  with  the  exact  description  of  the  situation,  abuttals, 
and  boundaries  of  the  same,  distinguishing  the  several  tenures  thereof;  that 
the  said  award  and  all  matters  and  things  therein  contained,  and  all  such  allot- 
*79Q1  °^^°^  ^^  ^^^  ^^^  lands  and  grounds  ""thereby  directed  to  be  divided  and 
•I  enclosed,  as  should  be  set  out  and  allotted  by  the  said  award  of  the  said 
commissioners,  should  be  final,  binding,  and  conclusive  to  all  and  every  person 
or  persons  interested  therein,  their,  and  every  of  their  heirs,  executors,  admin- 
istrators, successors  and  assigns  respectively.  Provided,  always,  that  the  guar- 
dians, husbands,  trustees,  committees  or  attorneys,  or  persons  acting  as  guar- 
dians, trustees,  committees  or  attorneys  of  or  for  any  person  or  persons  being 
minors,  under  coverture,  lunatics,  bevond  the  seas,  or  otherwise  incapable  by 
law  to  accept  of  their  respective  allotments,  might,  and  they  were  thereby 
enabled  and  required  to  accept  thereof  for  the  use  of  such  person  or  persons  so 
incapacitated  as  aforesaid. 

And  for  the  more  convenient  situation  of  the  several  farms,  lands,  allotments, 
and  estates  within  the  parish  and  manor  aforesaid,  upon  the  said  division  and 
inclosure,  it  was  enacted,  that  it  should  be  lawful  for  the  said  commissioners, 
and  they  were  thereby  authorised  and  empowered  to  assign,  set  out,  allot  and 
award  any  messuages,  buildings,  lands,  tenements,  hereditaments,  new  allotments, 
and  old  inclosures  within  the  said  parish  and  manor,  in  lieu  of,  or  in  exchange 
for  any  other  messuages,  buildings,  lands,  tenements,  hereditaments,  new  allot' 
ments,  or  old  inclosures  within  the  same  parish,  or  any  adjoining  parish,  toumship, 
or  place,  so  that  all  such  exchanges  shoidd  be  ascertained,  specified,  and  setfiorth 
in  the  said  award  of  the  commissioners,  or  in  some  deed,  or  deeds,  to  be  executed 
by  the  commissioners,  and  enrolled  or  entered  in  the  some  place  and  manner  as 
the  said  award,  at  any  time  within  two  years  next  after  the  date  and  execution 
of  the  said  award;  and  so  that  such  exchanges  should  be  made  by  or  with  the 
consent  of  the  respective  owners,  proprietors,  or  other  persons  seised  or  possessed 
*Anftl  -^^  ^^  interested  in  the  lands  or  other  premises  which  should  retipectively 
J  be  so  exchanged  as  aforesaid,  or  of  the  husbands,  guardians,  trusteen, 
committees,  or  attorneys,  for  or  on  behalf  of  any  such  owners,  proprietors,  or 
other  persons  respectively,  who  should  be  under  coverture,  minors,  lunatics,  or 
beyond  the  seas,  or  under  any  other  disability  or  incapacity  of  acting  for  them- 
selves, such  cx)nsent  to  be  testified  by  writing  under  their  respective  hands,  and  so 
that  all  such  exchanges  of  any  messuages^  lands,  tenements,  tithes,  or  other 
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hereditaments  belonging  to  the  yicarage  of  East  Camell  aforesaid^  or  any  other 
ecclesiastical  benefice,  should  be  also  made  with  the  like  consent  in  writing  of 
the  Lord  Bishop  of  the  diocese  for  the  time  being;  and  all  exchanges  so  made 
should  be  for  ever  good,  valid,  and  effectual  in  law  to  all  intents  and  purposes 
whatsoever,  notwithstanding  the  want  of  sufficient  title  to  the  exchanging  parties, 
or  any  will,  settlement,  limitation,  or  incumbrance  affectiog  the  premises,  which 
should  be  so  exchanged  as  aforesaid.  Provided  alwavs,  that  if  any  person  or 
persons  should  think  him,  her,  or  themselves  aggrieved  by  any  matter  or  thing 
done  in  pursuance  of  that  act  (other  than  and  except  by  such  orders  and  deter- 
minations, matters  and  things  to  be  made  and  done  by  the  said  commissioners 
as  were  thereinbefore  declared  to  be  final,  binding,  or  conclusive,)  then,  and  in 
every  such  case,  he,  she,  or  they  might  appeal  to  any  general  quarter  sessions 
of  the  peace,  which  should  be  held  in  and  for  the  county  of  Somerset,  within 
six  calendar  months  next  after  the  cause  of  complaint  should  have  arisen. 

The  said  John  White,  in  the  act  named,  afterwards  assumed  the  surname  of 
Parsons,  and  was  the  John  White  Parsons  hereinbefore  mentioned. 

The  said  commissioners  made  their  award  by  a  deed  poll  nnder  their  hands 
and  seals,  bearing  date  the  *23d  of  January  1798;  which  deed  poU^  r*goi 
after  reciting,  among  other  things,  that  the  commissioners  had  made  a  *- 
just  and  impartial  estimate  of  the  value  thereof,  and  of  the  respective  rights  of 
the  owners  and  proprietors  concerned  and  interested  therein ;  and  had  delibe- 
rately heard,  examined,  and  considered  the  several  allecations  made  before  them 
at  their  several  meetings,  by  and  on  the  behalf  of  all  the  parties  interested;  and 
had  duly  informed  themselves  of  the  rishts  and  claims  of  the  several  proprietors, 
and  of  all  other  matters  and  things  relating  to  the  said  division  and  allotment 
necessary  and  proper  to  be  weighed  and  considered  in  order  to  do  justice  to  all 
parties  concerned  therein ;  and  had  settled,  ordered,  completed,  and  finished  thf^ 
divisions  and  allotments  of  the  said  open  and  common  fields,  common  meadows, 
stinted  pasture,  and  other  commonable  lands  and  grounds  directed  by  the  said 
act  to  be  divided  and  allotted;  and  had  caused  the  said  several  allotments  to  be 
severally  admeasured,  set  out,  dug,  fenced,  planted,  and  allotted  unto  and  amongst 
the  several  owners  and  proprietors  interested  therein,  in  proportion  to  their  sev- 
eral rights,  shares,  and  interests  therein;  and,  that  in  making  such  allotments, 
due  regard  was  had,  as  well  to  the  qualities,  conveniences,  and  situations  as  to 
the  quantities  of  land  contained  therein  respectfully  and  also  to  the  situation  of 
the  messuages,  buildines,  and  ancient  inclosures  of  the  several  proprietors  to 
whom  such  allotments  had  been  made,  so  as  to  lay  the  same  as  convenient  and 
commodious  to  the  several  proprietors  as  the  general  partitions  and  exchange  of 
property  would,  in  their  judgment,  admit,  and,  according  to  the  true  intent  and 
meaningof  the  said  act;  did,  amongst  other  allotments,  set  out  and  allot  unto 
Sir  H.  r.  St.  J.  Mildmay  and  Dame  Jane  his  wife,  for  and  in  respect  of  an 
estate  in  the  said  parish,  rented  by  Abel  Willis  of  the  said  *Sir  H.  P.  St.  ri^onn 
J.  Mildmay  and  Dame  Jane  his  wife,  among  other  lands,  one  close  of  1- 
pasture,  called  Ludwell's  Furze  Close,  late  Mr.  White  Parson's  land,  containing 
five  acres  one  rood  and  sixteen  perches,  lettered  and  numbered  in  the  plan  W. 
A.  467.  It  also  allotted  unto  the  said  Sir  H.  P.  St.  J.  Mildmay  and  Dame  Jane 
his  wife,  for  and  in  respect  of  an  estate  in  the  said  parish,  then  or  lately  rented 
by  W.  Ganninff  of  the  said  Sir  H.  P.  St.  Mildmay  and  Dame  Jane  his  wife,  one 
close  of  arable  land  called  Hill  Close,  late,  said  Mr.  White  Parson's,  containing 
4  acres  and  4  perches,  lettered  and  numbered  in  the  plan  C.  B.  457. 

It  also  allotted  unto  the  said  John  White  Parsons,  in  respect  of  his  freehold 
estate,  two  allotments  of  old  inclosure,  late  Sir  H.  Mildmay's,  called  South 
Stearts,  containing  16  acres,  1  rood,  and  39  perches,  lettered  and  numbered  in 
the  plan  W.  463,  and  464;  also  one  allotment  of  arable  land,  called  Shortlauds, 
late  a  common  field,  containing  2  acres,  3  roods,  and  20  perches,  lettered  and 
numbered  in  the  plan  W.  372. 

The  award  contained  also  the  following  passage: — ^^^  And  we  do  hereby  oon- 
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sent  to  approve  of  and  oonfirm  the-several  exchanges  made  between  the  said  Sir 
H.  P.  St.  J.  Mildmay  and  Dame  Jane  his  wife,  and  the  said  J.  W.  Parsons; 
snd  also  of  all  other  ezchanffes  made  between  any  of  the  proprietors  and  owners 
of  land  in  the  said  parish  of  East  Camell^  the  same  being  in  onr  judgment  rea* 
Bonable  and  adequate." 

The  award  was  inroUed  with  the  clerk  of  the  peace  of  the  said  county  of 
Somerset,  on  the  25th  of  August  1814. 

There  was  no  eyidence  of  the  assent  in  writing  of  the  said  Sir  H.  P.  St.  J. 
Mildmay  and  Dame  Jane  his  wife,  or  either  of  them,  or  of  J.  W.  Parsons  to 
any  exchange,  save  as  such  assent  might  be  inferred  from  the  award  itself. 
*8031  ^^  ^^^      ^'  ^^^'^^^^  entered  into  the  possession  or  receipt  of  the 

^  rents  and  profits  of  the  additional  2  acres,  8  roods,  and  20  perches  of 
hud,  called  Shorthinds;  and  the  said  16  acres,  1  rood,  and  39  perches  of  land, 
called  the  Stearts,  immediately  after  the  said  award,  and  continued  in  possession 
thereof  until  the  time  of  his  death. 

The  said  J.  W.  Parsons  on  the  28d  of  September,  1808,  by  his  kst  will  and 
testament,  duly  executed  and  attested  for  passing  real  estates,  devised  all  his 
real  property  to  trustees,  in  trust  to  sell  the  same  for  the  payment  of  debts  and 
charges;  and  died  shortly  after  the  date  of  his  will,  without  having  revoked  or 
altered  it,  leaving  H.  W.  Parsons  his  heir  at  law. 

The  trustees  named  in  the  vrill,  proved  the  will  on  the  17th  of  May,  1809, 
(the  executors  having  renounced,)  and  entered  into  the  possession  or  receipt  of 
the  rents  and  profits  of  all  the  said  lands,  called  Shortlands  and  the  Stearts,  and 
ever  since  continued,  and  still  are  in  such  possession  or  receipt  as  such  trustees. 
In  pursuance  of  an  (uder  of  the  Court  of  Chancery,  the  master,  on  the  7th  of 
April,  1813,  caused  to  be  offered  for  sale  by  public  auction,  certain  lands  and 
hereditaments  of  the  said  J.  W.  P&rsons  in  five  lots,  and  among  them,  in  lot  1, 
the  said  dose  of  arable  land  called  Shortlands,  containing  by  estimation  six 
acres  more  or  less;  and  the  said  two.doses  of  pasture  land  called  the  Stearts, 
oontaining  by  estimation  sixteen  acres  more  or  less. 

William  Leonard  Thomas  Pvle  Taunton,  Esq.,  became  the  purchaser  of  the 
said  lot  1. 

By  an  order  of  the  Court  of  Chancery,  bearing  date  the  28d  of  Februaiy, 
1819,  it  was  referred  to  the  Master,  to  whom  diis  cause  stood  referred,  to  inquire 
whether  the  plaintifi  in  the  cause  could  make  a  good  title  to  the  said  premises 
so  purchased  by  Mr.  Taunton. 

*8041       *^^^  Master,  by  hb  report  made  in  this  cause,  bearing  date  the  7th 
^  of  Hay,  1835,  in  pursuance  of  the  said  order  of  the  23d  February,  1819, 
certified  that  he  was  of  opinion  that  the  plaintifi  could  make  a  good  title  to  the 
premises  purchased  by  Mr.  Taunton. 

Mr.  Taunton  objected  to  the  said  report,  <<  because  as  to  two  closes  or  pieces 
of  land,  part  of  the  lands  comprised  in  the  purchase,  and  particulars  of  sale,  de- 
scribed as  two  closes  of  pasture  land  called  the  Stearts,  no  title  was  adduced, 
except  under  the  award  of  the  said  commissioners,  made  within  sixteen  years 
next  before  the  purchase.  That  no  power  was  given  to  the  said  commissioners 
by  the  said  act  of  parliament  to  allot  or  award  anv  old  inelosure  to  anv  person 
in  respect  of  any  freehold  estate  he  might  have  had  in  the  said  parish,  but  only 
in  lien  of  or  in  exchange  for  some  other  messuages,  buildings,  lands,  tenements, 
hereditaments,  new  allotments,  or  old  inclosures  within  the  said  parish,  or  some 
adjoining  parish,  township,  or  place :  that  by  the  said  act  it  was  expressly  pro 
vided  that  all  such  exchanges  should  be  ascertained  and  set  forth  in  the  award 
of  the  commissioners,  or  in  some  deed  or  deeds  to  be  executed  bv  the  commis* 
sioners,  and  enrolled  or  entered  in  the  same  place  and  manner  as  the  said  award : 
that  by  the  said  act  it  was  also  expressly  provided,  that  all  such  exchanees 
should  be  made  with  the  consent  of  the  respective  owners,  nroprietors  or  other 
persons  seised  or  possessed  of  or  interested  in  the  lands  or  other  premises  which 
should  respectively  be  so  exchanged,  or  of  the  husbands,  guaidians,  trustees, 
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committees  or  attorneys,  for  or  on  behalf  of  any  sach  owners,  proprietors,  or 
persons  who  were  under  coverture,  minors,  lunatics,  or  beyond  the  seas,  or 
under  other  disability  or  incapacity  of  acting  for  themselves;  and  that  such  con- 
sent should  be  testified  by  writing  under  their  respective  hands:  that  it  pone 
*did  not  appear  that  any  exchange,  in  respect  of  the  said  two  allotments  '- 
of  old  inclosure  called  the  Stearts,  was  made  or  intended  by  the  said  commis- 
sioners in  or  by  the  said  award;  or  that  any  such  exchange  was  ascertained, 
specified,  or  set  forth  therein,  or  in  any  deed  or  deeds  executed  by  the  said  com- 
missioners, enrolled  or  entered  in  the  same  place  and  manner  as  the  said  award 
at  any  time  within  two  years  next  after  the  date  and  execution  of  the  said  award, 
as  required  in  and  by  the  said  act  as  aforesaid :  that  it  did  not  appear  that  any 
messuages,  buildings,  lands,  tenements,  hereditaments,  new  allotments,  or  old 
inclosures  within  the  said  parish  and  manor  of  East  Gamell,  were  assigned,  set 
out,  allotted  or  awarded  in  lieu  of  or  in  exchange  for  the  said  two  allotments  of 
old  inclosures  called  the  Stearts;  nor  did  it  appear  that  any  such  consent  of  the 
respective  owners,  proprietors,  or  other  persons,  seised  or  possessed  of  or  in- 
terested in  the  lands  or  other  premises  which  might  be  alleged  to  have  been  so 
respectively  exchanged  or  intended  to  be  exchanged  as  aforesaid,  or  of  any  such 
husbands,  guardians,  trustees,  committees  or  attorneys  as  aforesaid  as  was  re- 
quired by  the  said  act,  was  at  any  time  given  or  testified  in  writing  under  the 
hand  of  the  said  Sir  H.  Mildmay,  to  whom  the  said  two  allotments  were  stated 
to  have  belonged,  or  under  the  respective  hands  of  the  respective  owners,  pro- 
prietors, or  other  persons  seised  or  possessed  of  or  interested  in  the  lands  or 
other  premises  which  might  be  alle^  to  have  been  respectively  so  exchanged 
as  aforesaid,  or  of  any  such  husbands,  guardians,  trustees,  committees  or  attor- 
neys as  aforesaid.'' 

The  question  for  the  opinion  of  the  court  was,  whether  the  vendors  could, 
under  the  award  of  the  commissioners  and  the  act  of  parliament,  make  a  r^oAA 
good  '''title  to  the  said  closes,  pieces  or  parcels  of  land  called  the  Stearts  '- 
and  Shortlands. 

The  case  was  argued  in  Easter  term. 

Wilde,  Serjt.,  on  behalf  of  the  proposed  purchaser,  relied  on  the  above-men- 
tioned objections  to  the  title,  and  contended  that  not  only  must  title  be  shewn 
in  respect  of  the  land  allotted,  but  also  in  respect  of  the  land  for  which  the 
allotment  was  made.  In  Casamajor  v.  Strode,  2  Mylne  &  Geene,  706,  an  in- 
closure act  which  recited  that  W.  Strode  was  entitled,  as  lord  of  a  manor,  to 
the  soil  and  royalties,  and,  as  lay  rector,  to  all  tithes  within  the  manor,  and 
that  he  claimed  right  of  common  on  the  waste  in  respect  of  the  soil  and  royal- 
ties, directed  certain  allotments  to  be  made  to  hin  in  compensation  for  his  right 
to  the  soil  of  the  waste,  and  to  the  tithes,  and  that  the  residue  of  the  waste 
should  be  divided  among  Strode  and  the  other  persons  harinff  right  of  common 
upon  such  waste,  in  proportion  to  their  respective  claims;  and  it  reserved  to  the 
lord  the  seignory  and  royalties.  The  act  made  no  mention  of  any  right  of  warren 
existing  in  the  lord;  but  there  was  some  evidence  that  Strode  had  used  part  of 
the  waste  as  a  rabbit-warren.  The  award  gave  an  allotment  to  Strode  for  his 
right  of  warren,  and  also  three  other  allotments,  which  purported  to  be  made 
for  his  right  to  the  soil,  his  right  to  the  tithes,  and  his  right  of  common  and 
other  rights  and  interests  in  the  waste,  respectively;  which  allotments  were  de- 
clared to  be  a  full  compensation  for  all  his  right  and  interest  in  the  lands 
directed  to  be  enclosed:  it  was  held,  that  Strode  s  title  to  the  warren  allotment 
was  not  such  as  a  purchaser  could  be  compelled  to  take.  In  that  case,  there 
had  been  twenty  years  possession,  and  the  statute  of  limitations  was  re-  r^oAy 
lied  "^on.  Here  the  award  was  made  in  1798,  and  the  contract  out  of  ^ 
which  the  present  suit  arose  was  entered  into  in  1813.  Phillipps  v.  Maile,  7 
Bingh.  133,  which  was  cited  in  Casamajor  v.  Strode,  was  overruled  by  tho 
Bailiffs,  &c.  of  Godmanchester  v.  Phillipps,  5  B.  &  Adol.  198,  where  the  Court 
of  King's  Bench  held  that  an  inclosure  act  authorizing  oommissioners  to  allot 
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plots  of  ground  oat  of  the  east  and  west  commons  in  Godmancliester,  as  a  com- 
pensation for  the  rights  of  common  of  all  the  owners  and  proprietors  of  common- 
able measaages  or  cottages,  (which  rights  before  the  passing  of  the  act,  could 
only  be  exercised  by  such  occupiers  as  were  freemen  of  Godmanchester,)  did 
not  authorise  the  commissioners  to  extend  the  benefit  of  their  allotments  in  lieu 
of  common  to  occopiers  who  were  not  freemen,  and  that  the  award  itself  did 
not  purport  to  do  so;  nor  could  it  have  done  so  unless  the  act  had  given  power 
to  the  commissioners  to  ascertain  who  should  be  entitled  to  the  newly  granted 
rights:  and,  consequently,  that  that  action  was  maintainable,  though  br>mght 
more  than  six  months  after  the  award,  and  though  the  inclosure  act  gave  parties 
dissatisfied  an  action  in  three  months,  and  an  appeal  in  six  months  after  the 
award.  So  in  Wingfield  v.  Thorpe,  10  B.  &  C.  785,  the  commissioners  under 
an  inclosure  act,  were  reauired  to  dlot  the  lands  directed  to  be  inclosed,  unto 
the  seTcral  proprietors  thereof,  in  such  shares,  quantities,  &c.  as  they  should 
adjudge  to  be  a  just  compensation  for  their  several  and  respective  lands,  rights 
of  common,  &c.  therein;  and  were  empowered  also  to  set  out,  allot,  and  award 
any  lands,  &c.  within  the  parish  of  Kennett,  <Mn  lieu  of  or  in  exchange  for  any 
other  lands,  &c.  within  the  said  parish,  provided  that  all  such  exchanges  should 
*8081  ^  ascertained,  specified,  and  declared  in  and  by  the  '^'award  to  be  made 
•*  by  the  consent  of  owners  of  the  lands  exchange."  The  commissioners 
awarded  a  certain  allotment  to  S.  Hunt  <'as  a  compensation  for  his  open  field, 
lands,  right  of  common,  and  an  old  inclosure  given  by  S.  Hunt  to  be  allotted 
by  the  commissioners  in  exchange;"  it  was  held,  that  the  commissioners  had 
not  pursued  the  powers  vested  in  them  by  the  act,  and  that  S.  Hunt  could  not 
make  a  good  title  to  the  allotment.  Here,  the  Stearts  are  not  set  out  in  the 
award  as  given  in  exchange  for  land  of  J.  W.  Parsons :  there  is  no  consent  in 
writing  for  the  exchange;  and  the  common  land  called  Shortlands  is  ^ven  to 
J.  W.  Parsons  in  respect  of  his  Jreehdd  estate^  instead  of  being  given  m  satis- 
faction of  his  land  and  rights  of  common,  &c.  in  the  common  fields. 

Willcock,  contr&.  The  commissioners  are  by  the  act  to  make  a  common  fund 
of  the  property  in  the  parish ;  the  old  enclosures  as  well  as  the  rights  of  com- 
mon are  to  be  dealt  with  for  making  a  more  advantageous  distribution.  The 
question  is  not  now,  whether  the  consent  was  in  fact  given,  but  whether  it  must 
not  be  presumed  tha^  the  officers  appointed  by  statute  saw,  as  the  award  alleges, 
that  the  consent  was  given  at  the  time.  The  exchanges  must  in  point  of  time 
have  preceded  the  execution  of  the  award.  [Tindal,  C.  J.  Every  presump- 
tion b  to  be  made  that  the  commissioners  have  dealt  fairly  and  justly  in  making 
the  allotments ;  the  question  is  whether  they  have  ascertained  them :  with  a 
view  to  charges  affecting  the  property  of  the  original  owners,  it  is  of  extreme 
importance  that  the  exchanges  should  be  ascertained.  What  is  the  land  given 
in  exchange  for  the  Stearts r]  LudwelFs  Close  and  Hill  Close.  [Tindal,  C.  J. 
How  does  it  distinctly  appear  that  those  two  fields  only  are  ^ven  in  exchange  ? 
the  award  says  that  Ludwell's  is  given,  and  Hill  Close,  but  it  does  not  say  for 
*A001  ^^^^^'l  *^^^  award  must  be  construed  according  to  the  ancient  custom 
-'  of  the  parish.  It  appears  that  Shortlands  was  late  a  common  field,  and 
it  must  be  taken  reddendo  singula  singulis,  that  Shortlands  was  allotted  in 
respect  of  the  rights  of  common,  and  the  Stearts  in  respect  of  the  exchange. 
As  to  the  consent,  credit  is  to  be  given  by  law  to  the  judicial  office  of  the  com- 
missioners :  they  would  have  violated  their  duty  if  they  had  proceeded  to  make 
their  award  without  having  the  requisite  consents  in  writing  before  them.^  The 
fiobct  of  there  having  been  no  appeal,  is  a  confirmation  that  the  commissioners 
have  done  their  duty,  and  according  to  the  principle  established  by  The  King  t;. 
The  Inhabitants  of  Haslingfield,  2  M.  &  S.  558,  and  Williams  v.  The  East  India 
Company,  3  East,  192,  the  Court  will  not  presume  the  contrary.  After  thirty. 
nine  years  it  may  also  be  presumed  that  Sir  H.  and  Lady  Mildmay  are  dead. 
In  Bex  V.  Washbrook,  4  B.  &  C.  732,  the  land  was  held  contrary  to  the  provi- 
ttons  of  the  award.    Here,  in  conformity  with  them. 
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Wddej  in  replyi  denied  that  the  act  gave  the  oommiBsionen  any  authority  to 
throw  the  land  into  hotch-pot;  and  obaeryed  that  the  award  did  not  contain  any 
assertion  of  the  consent  of  the  several  owners  to  the  exchaDges  ordered. 

Wtllcock  referred  the  Gonrt  to  Cooper  v.  Thorpe,  1  Swanst.  92.  S.  G.  5  Bingh. 
116 ;  Cooper  v.  Walker,  4  B.  &  0.  36;  and  Thorpe  v.  Cooper,  2  Younge  &; 
Jer.  445. 

After  Trinity  term  the  following  certificate  was  sent  :— 

This  case  has  been  argued  before  us  by  counsel;  we  have  considered  it,  and 
are  of  opinion  that  the  vendors  *cannot,  under  the  said  award  of  the  com-  r^oi  a 
missioners  and  the  said  act  of  parliament|  make  a  good  title  to  the  said  *- 
closes,  pieces  or  parcels  of  land  called  the  Stearts  and  Shortlands. 

N.  C.  TiNDAL. 

J.  A.  Pabk. 

J.  B.  BOBANQUET. 
T.  COLTBIAN. 
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The  Judges,  who  sat  in  Banc  during  this  Term,  were — 

TiNDAL,  C.  J.  VaXJOHAN,  J. 

PaBK,  J.  COLTMAN,  J. 


♦811]  *SCOTT  r.  MILLER.    ifoy23. 

Defendant,  captain  of  plaintiff's  ship,  drew,  at  Rio  de  Janeiro,  a  bill  on  plaintiff's  agent 
for  disbursements;  the  bill  was  paid  in  London,  by  plaintiff's  agent:  Held,  not  evi- 
dence of  mone^r  had  and  received  bj  defendant  to  the  use  of  plaintiff. 

This  action  for  money  had  and  receiyed  was  brought  under  the  following 
drcumstances  :-*- 

The  defendant,  commanding  the  plaintiff's  ship  Countess  of  Dunmore,  drew 
a  bill  of  exchange  on  D.  Halket,  the  plaintiff's  agent.  The  bill  was  dated 
Rio  de  Janeiro,  and  requested  Halket,  ten  days  after  sight,  to  pay  to  Messrs. 
Hudson,  Weguellen,  and  Co.,  or  order,  187/.  for  value  reoeiTed  in  stores,  &c. 
per  the  barque  Countess  of  Dunmore,  as  per  advice. 

^8121  ^  plaintiff  proved  the  payment  of  the  bill,  and  Halket's  agency; 
•1  but  did  not  put  in  evidence  the  letter  of  adviqe  accompanying  the  bill. 
It  appeared,  however,  by  cross-examination  of  the  plaintiff's  witnesses,  that  the 
ship  Countess  of  Dunmore  put  into  Rio  de  Janeiro  for  repairs;  underwent 
repairs,  and  received  stores  on  board. 

No  evidence  was  dven  that  any  of  the  187/.,  for  which  the  bill  was  drawn, 
ever  came  into  the  defendant's  hands. 

It  was  objected,  that  the  mere  drawing  of  the  bill  was  no  evidence  of  the 
defendant's  having  received  money  to  the  use  of  the  plaintiff;  but  one  of  the 
defendant's  witnesses,  who  happened  to  have  been  at  Rio  de  Janeiro,  and  proved 
that  Hudson,  Weguellen,  and  Co.  were  ship  brokers  there,  having  said,  upon 
cross-examination;  that  the  repairs  done  there  might  have  cost  from  50/.  to  70/., 
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and  that  the  port  charges  would  be  about  40^  the  learned  Chief  Justice  thought 
the  bill  was  some  eyidence  to  go  to  the  jury  of  money  had  and  received  by  the 
defendant,  as  the  defendant's  witness  had  given  evidence  from  which  it  might 
be  inferred  that  the  payment  had  been  broken. 

The  plaintiff  also  claimed  a  sum  of  money  for  the  amount  of  certain  primage 
which  the  captain  had  retained,  contrary  to  his  agreement,  as  the  plaintiff 
alleged,  and  contrary  to  the  usase  of  the  trade  in  which  he  was  employed. 

The  jury  having  found  a  verdict  for  126Z., 

Wilde,  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  bill 
of  exchange  was  no  evidence  of  the  defendant's  having  received  money,  and 
that  there  was  no  evidence  of  his  having  agreed  to  renounce  his  primage,  or 
that  he  was  not  entitled  to  it  according  to  the  custom  of  the  trade  in  question. 
The  decision  of  the  court  was  confined  to  the  question  on  the  bill  of  exchange. 

*  Whatehy  shewed  cause.     The  bill  of  exchange  drawn  by  thellefend-  r^oio 
ant,  is  evidence  that  the  money  paid  on  the  bill  came  to  his  hands  and  it  ^ 
is  for  him  to  show  how  it  was  expended.     A  party  who  lends  money  for  repairs 
done  to  a  ship,  may  sue  the  owner  for  the  amount;  but  he  must  show  that  the 
repairs  are  done ;  Evans  v.  Williams,  Abbott  on  Shipping,  JLOS ;   Rocker  y. 


Busher,  1  Stark.  N.  P.  C.  27 ;  Palmer  v.  Ooooh,  2  Stark.  N.  P.G.  428;  Bogle 
V.  Atty,  Oow.  N.  P.  G.  50;  Thacker  v.  Moates,  1  Moo.  &  Rob.  79;  a  fortiori, 
it  is  incumbent  on  the  captain  to  show  he  has  duly  applied  money  remitted  to 
him  for  the  purpose  of  repairs.  If  this  were  not  so  the  owner  might  be  called 
on  a  second  time  by  the  person  who  had  actually  done  the  repairs. 

WUde  and  Bompas,  Scrjts.,  and  Cleashy  in  support  of  the  rule. 

The  drawing  of  the  bill  by  the  defendant  and  the  acceptance  and  payment 
by  the  plaintiff's  agent  are  no  proof  that  the  defendant  has  received  money  to 
the  pkintiff 's  use.  Abbott  on  Shipping,  100,  Gary  v.  White,  Abbott  on  Ship- 
ping,  104,  and  Robinson  v.  Lyall,  7  Price,  592,  shew  that  the  captain  cannot 
draw  a  bill  on  the  owner  except  for  expenses  attending  the  ship ;  and  the  bUI 
here  is  for  value  in  disbursements.  It  being  contrary  to  the  captain's  duty  to 
take  up  money  except  for  disbursements,  it  cannot  be  presumed  ne  has  taken  it 
up  improperly ;  and  if  such  were  the  fact  the  plaintiff  must  prove  it.  In  an 
action  for  money  had  and  received,  he  must  show  the  particular  sum  to  which 
he  is  entitled ;  Harvey  v.  Archbold,  3  B.  &  G.  626 ;  and  if  he  has  placed  money 
in  the  defendant's  hands  to  be  applied  to  a  particular  purpose,  must  shew  that 
it  has  not  been  so  applied;  Gase  v.  Roberts,  Holt,  N.  F.  C.  500;  Gary  v.  6er- 
rish,  4  Esp.  9 :  *goods,  or  stock  in  hand  are  not  evidence  to  support  a  t^^a 
count  for  money  had  and  received ;  Nightingal  v,  Devisme,  5  Burr.  2589.   L  ^^^ 

TiNDAL,  G.  J.  I  am  not  prepared  to  say  I  am  satisfied  that  justice  will  be 
done  in  this  case  without  presenting  it  to  another  jury.  The  form  of  a  bill  of 
exchange  implies  that  it  was  drawn  for  expenses  incurred  on  account  of  the 
plaintiff's  ship ;  and  we  think  there  should  have  been  some  evidence  that  money 
came  to  the  defendant's  hands.  It  is  not  a  case  in  which  the  plaintiff  is  without 
a  remedy.  He  may  sue  the  defendant  for  fraud  or  carelessness,  if  the  circum* 
stances  warrant  such  a  course ;  but  on  the  form  of  this  action,  as  there  has 
been  no  evidence  of  any  money  received  by  the  defendant,  we  think  the  rule 
for  a  new  trial  should  line  made  absolute.  Rule  absolute. 


MOON  V.  The  Guardians  of  the  Poor  of  the  WITNEY  Union.    May  28. 

Defendants  employed  K.  to  draw  a  specification  of  a  bnilding  proposed  to  be  erected.  K. 
employed  plaintiff  to  make  oat  the  quantities ;  which  work  was  to  be  paid  for  by  the 
saccessfal  competitor  for  the  building  contract ;  defendants  haying  refused  to  allow 
the  bailding  to  proceed,  Held,  that  they  were  liable  to  the  plaintiff  for  making  ont  the 
qdantities. 
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Bkbt  for  work  and  labour,  money  paid,  and  on  an  aocoant  stated. 

Plea,  nil  debit. 

The  plaintiff  songbt  to  recover  65/.  for  making  out  the  guantities  or  calcula- 
tions  of  the  expense  of  erecting  a  workhouse ;  and  the  question  was,  whether 
under  the  circamatances  the  defendant's  were  liable  for  this  charge. 
^8151  ^^  ^^^  ^  '  ^^^^^  Tindaly  C.  J.,  the  plaintiff  called  *Mr.  Kemp- 
^  thorDCi  an  architect,  who  proved  that  in  March,  1835,  he,  Kempthome, 
had  been  employed  by  the  defendants,  guardians  of  the  poor  of  the  Whitney 
Union,  to  draw  specifications  of  the  plan  of  a  new  workhouse,  proposed  to  be 
erected  by  the  defendants  at  Witney : 

That,  on  the  30th  of  A^Mil,  1835,  he  wrote  to  Leake,  the  clerk  of  the  guar* 
dians,  and  enclosed  the  form  of  an  advertisement,  as  follows : — *'  To  builders. 
The  board  of  guardians  of  the  Whitney  Union,  Oxon.,  are  desirous  of  receiving 
tenders  for  the  erection  of  a  new  workhouse  at  Witney.  The  plans  and  specifi- 
eations  may  be  seen  at  the  office  of  Mr.  Kempthome,  or  Mr.  Leake,  clerk  to  the 
board,  Witney,  after  the  18th  of  May.  Sealed  tenders  must  be  sent  to  Mr. 
Leake,  Witney,  before  the  4th  of  June.'' 

Li  a  few  davs,  Kempthome  forwarded  the  specification  to  Leake,  and  desired 
him  to  shew  the  builders  the  following  instructions  : — '<  14th  May,  1835.  The 
builders  desirous  of  contracting  for  the  erection  of  the  Witney  Workhouse,  are 
informed  that  the  quantities  of  the  works  are  now  being  taken  out  for  their  usoj 
and  will  be  ready  by  the  28th  instant.  Builders  requiring  a  copy  of  the  same, 
are  requested  to  leave  their  names,  with  the  sum  of  21.  2$.  at  Mr.  Kempthorne's 
office,  or  at  Mr.  Leake's  clerk  to  the  Union,  Witney,  before  the  26th  instant. 
The  successful  competitor  will  have  to  defray  the  expense  of  taking  out  the 
qnantities,  the  charge  for  which  will  be  stated  at  the  foot  of  the  bill  of  quanti* 
ties  when  delivered.  No  tracings  or  copies  of  the  drawings  will  be  allowed.— 
Sampson  Kempthome.'' 

The  pkintiff  made  out  the  quantities  at  the  request  of  Kempthome,  but  a 
dispute  having  arisen  between  Kempthome  and  the  defendants,  they  refused  to 
go  <m  with  the  work;  and  Kempthome,  on  the  15th  of  July,  1835,  sent  to  them 
Ml  A-i  bis  ''  account  of  professional  charges  "^for  the  working  drawings  and  spe* 
J  cification  of  the  proposed  workhouse,  together  with  the  surveyor's  bill 
for  making  out  the  quantities  of  the  same,  for  the  use  of  the  builders." 

Kempthome's  charge  for  die  specification  and  journeys  was  113/.  8s.  Sd. 
Moon's  charge  for  the  quantities,  (appended  to  Kempthome's  bill),  was  65/. 

After  some  discussion,  the  defendants  offered,  and  Kempthome  accepted  80/. 
in  discharge  of  hb  chiim ; ,  and  he  save  a  receipt  for  that  sum  as  paid  '<  for  pro- 
ftmonal  assistance,  as  per  account  delivered." 

The  defendants  never  heard  of  Moon  till  Kempthome's  bill  was  delivered,  but 
thej  made  no  specific  objection  to  the  charge  for  his  services. 

The  plaintiff  called  Kempthome  and  others,  who  proved  a  usage  for  architects 
to  have  their  quantities  made  out  by  surveyors,  and  for  the  successful  contractor 
to  add  the  amount  to  his  contract.  They  said  also  that  this  usage  was  beneficial 
to  all  parties.  The  jury  found  that  such  a  usage  existed,  and  gave  their  verdict 
for  the  plaintiff. 

ToU/aurd,  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a  mle  nisi 
to  set  aside  this  verdict,  and  enter  a  nonsuit  instead,  or  to  have  a  new  trial,  on 
the  ground  that  no  privity  had  been  established  between  the  plaintiff  and  de- 
fen£nts;  that  the  usage  was  not  binding  on  the  defendants;  and  that  it  had 
not  been  sufficiently  proved. 

Wilde,  Seijt.  and  Wiltnore  shewed  cause.  The  calculation  of  quantities  by  a 
surveyor  is  essential  to  the  accuracy  of  the  specification  :  when,  therefore,  the 
defendants  authorised  Kempthome  to  prepare  the  specification,  they  authorised 
him  as  their  agent  to  procure  the  quantities  also :  through  the  agency  of  Kemp- 
*8171  ^^'^^  "Hhere  was  a  privity  between  the  plaintiff  and  the  defendants; 
•I  and  the  arrangement^  that  the  successful  contractor  should  pay  for  the 
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qaantities^  must  be  taken  as  subject  to  an  implied  condition,  that  tke  defendants 
should  pay  the  amonnt,  if,  through  their  de&ult  no  contract  was  entered  into. 
The  defendants  having,  by  their  agent,  actually  employed  Moon,  the  proof  of 
the  usage  becomes  immaterial ;  but  Rigley  v,  Ihiykin,  2  Yonnge  &  Jer.  88,  and 
Grissell  v,  Bobinson,  8  New  Gases,  10,  are  authorities  in  iivour  of  such  a 
custom. 

Tal/ourd  and  OhtUan  in  support  of  the  rule.  The  defendants  knew  nothing 
of  Moon,  and  Kempthome  had  no  power  to  create  a  liability  which  never  was 
in  the  contemplation  of  the  defendants.  He  was  only  employed  to  draw  a  plan. 
In  the  authorities  referred  to  the  usage  was  clearly  proved.  Here,  the  evidence 
was  not  all  consistent.  But  if  the  usage  existed,  and  the  plaintiff  had  a  claim 
against  the  successful  contractor,  he  cannot,  at  the  same  time,  have  a  claim 
against  the  defendants. 

TiNDAL,  C  J.  The  question  before  us  comes  at  last  to  the  point,  whether 
when  this  plaintiff  was  employed  for  the  defendants  there  was  a  contract  under 
which  he  is  entitled  to  sue  them  in  an  action  for  work  and  labour.  That  the 
plaintiff  himself  made  any  such  contract  is  not  pretended :  the  parties  never  saw 
each  other :  the  question  is,  whether  Kempthome,  as  asent  for  the  defendantSi 
had  any  authority  to  bind  them  in  a  contract  with  the  plaintiff. 

That  was  the  point  left  to  the  jury  ^^-and  the  jury  found  that  there  was  a 
usage  in  the  trade  for  architects  or  builders  to  have  their  quantities  made  out 
by  surveyors.  *Now,  according  to  the  maxim  of  the  civil  law,  in  con-  r*oio 
tractis  tacit^  insunt  quse  sunt  moris  et  oonsuetudinis ;  and  that  usage  ^ 
having  been  found  by  the  jury,  there  were  many  things  which  go  to  support 
their  verdict.  It  appeared  that  the  custom  is  beneficial  to  the  parties  concerned  ; 
that  if  builders  are  not  assisted  by  surveyors,  they  send  in  tenders  which  lead 
to  loss  and  inconvenience  from  a  mistake  in  the  quantities.  Then,  the  defend- 
ants themselves  had  an  intimation  that  such  was  the  practice;  for  Kempthome 
wrote  to  Leake,  the  defendants'  attorney,  and  Leake  gave  out,  that  the  success- 
ful competitor  should  defray  the  expense  of  taking  out  the  quantities.  If  this 
was  to  be  so,  what  was  to  be  the  result,  if  by  the  act  of  the  defendants  there 
was  no  successful  competitor,  because  there  was  no  competitor  at  all  ?  In  sadi 
a  case  the  defendants  must  be  liable  for  the  amount  of  a  charge  which  they 
have  authorised  their  builder  to  incur.  Then,  when  upon  their  refusal  to  pro* 
ceed,  Kempthome  sent  in  his  account,  comprehending  the  charge  for  the  sur- 
veyor, they  had  express  notice  of  the  existence  of  the  charge ;  they  came  to  an 
agreement  with  Kempthome  in  respect  of  his  own  demand,  to  pay  a  sum  which 
could  not  comprehend  the  plaintiff's  charge :  and  their  conduct  upon  that  occa- 
sion was  a  recognition  of  the  claim  which  they  did  not  settle  or  object  to. 

It  is  contended  on  behalf  of  the  defendants,  that  a  contract  cannot  shift  so  aa 
to  leave  two  different  parties  liable  to  the  plaintiff  at  the  same  time ;  that  may 
be  so  in  some  cases ;  but  the  difficulty  is  got  over  here  by  considering  this  a  condi- 
tional contract  :  acontractunderwhichit  was  arranged thattheezpensesof  making 
out  the  quantities  should  be  paid  by  the  successful  com^titor,  if  any ;  but  if  by 
the  act  of  the  defendants  there  should  be  no  competitor,  then,  that  the  work 
which  was  done  by  their  authoritv,  should  be  paid  for  by  them. 

*Park,  J.  I  think  it  perfectly  clear  that  there  is  sufficient  in  the  r^co-iq 
circumstances  of  this  case  to  raise  an  implied  contract  on  the  part  of  the  i  °^^ 
defendants  to  pay  for  the  services  of  the  plaintiff.  Kempthome  had  authority 
to  proceed  in  the  usual  way ;  and,  according  to  the  practice  in  building  con- 
tracts, the  quantities  are  made  out  bv  a  surveyor,  and  paid  for  by  the  sueoosa- 
fttl  competitor  for  the  work  proposed ;  is  it  then  to  be  said,  that  when  by  the 
act  of  the  defendants  there  can  be  no  successful  competitor,  the  pkintiff  is  to 
receive  nothing  for  his  services  ?  The  defendants  were  aware  of  the  plaintiff's 
demand  from  the  account  sent  in  by  Kempthome ;  they  never  objected  that 
they  were  not  liable ;  and  they  could  not  have  believed  that  they  had  satisfied 
both  claims  for  the  sum  of  80^.    This  rule,  therefore,  must  be  discluurged. 
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BesANQUXTy  J.  Tkeie  k  no  ground  for  distnrbing  this  verdict  The  joiy 
nsibe  tiJcen  to  hsre  foond  that  what  has  been  done  was  done  oonsiatentlj 
wHh  the  naage  of  the  trade.  It  has  been  contended  that  architects  are  em* 
plojed  only  to  draw  phms^  and  not  to  make  out  quantities  :  but  the  defendants 
knew  that  -the  quantities  were  to  be  made  out  by  somebody ;  and  that  if  the 
work  proceeded  the  snrye|ror  was  to  be  paid  by  the  snccessfnl  competitor;  and 
the  jnry  have  said  that  Kempthome,  in  employing  a  surveyor  acted  according 
to  the  wage  of  the  trade.  If  so^  the  plaintiff  was  employed  under  the  authority 
oi  the  iefendants'  acent ;  and  if  they  exclude  all  competitors^  must  look  to 
them,  as  principals,  for  the  payment  of  his  demand. 

CoLTMAN,  J.  The  nlaintin 's  case  is,  that  if  there  should  be  a  successful 
oompetitot  for  the  building  he  was  to  pay  for  making  out  the  quantities ;  but 
^8201  ^^  '^^^T^  should  be  no  such  competitor,  the  defendants.  The  *defen* 
•*  dants  on  the  other  hand  say,  that  if  there  should  be  no  suecessful  com- 
petitor, no  one  wss  to  pay  the  plaintiff,  and  that  his  employment  was  a  specula- 
tion  which  ke  chose  to  enter  into  on  those  terms. 

It  is  not  probable  the  plaintiff  should  have  entered  into  such  a  contract  as 
the  defendants  set  up,  ana  it  is  for  them  to  establish  it  by  evidence :  if  it  be 
not  established,  the  plaintiff  must  be  paid  by  some  one :  and  the  question  then 
is,  whether  Kempthoome  had  impliedly  authority  to  employ  the  plaintiff  on 
behalf  of  the  defendants :  the  jury  found,  in  effect,  that  he  had,  and  I  think 
there  is  saffioieDt  to  warrant  their  finding.  From  ihe  nature  of  an  architect's 
employment,  he  is  not  expected  to  mi^e  out  quantities,  or  come  under  ad« 
wanees ;  but  merely  to  eertify  to  hie  employer  that  the  bills  sent  in  are  correct 
It  has,  therefore,  been  the  practice  for  some  years  to  emplov  surveyors  to  make 
ant  the  quantities :  the  defendants'  architect  intimated  to  their  attorney  that  a 
eorveyor  wonld  be  employed }  and  what  passed  wheta  the  architect's  account 
was  sent  in  amounts  to  a  recognition  that  he  had  acted  within  the  scope  of  his 
Mithority.  If  the  defendants  did  not  mean  to  pay  the  plaintiff,  they  should 
have  given  Kempthome  notice  to  that  eflfoct :  the  monev  tney  paid,  must,  from 
its  amount,  be  considered  to  have  been  paid  in  discharge  of  Kempthome's 
demand  only ;  and  therefore  this  rule  must  be  Discharged. 


♦821]  *CUNLirFB  and  Others  t;.  BOOTH.    May  25. 

Baakon.    Caotioii  in  appropriating  notes,  what  safficient. 

The  plaintiffs  declared  on  a  promissory  note,  dated  17th  of  October,  1833, 
made  by  one  Benjamin  Lewis  for  500/.  at  four  months  date,  payable  to  the  de^ 
lendant,  who  indorsed  it  over  to  8.  L.  Laaarus,  who  indorsed  to  the  plaintiffs. 

There  was  also  a  count  on  an  account  stated. 

The  defendant  pleaded^  first,  that  the  note  was  made  by  B.  Lewis,  and  indop- 
•ed  by  the  defendant,  to  enable  Lewis  to  raise  money  on  it  for  his,  Lewb's, 
eeoommodalion,  and  without  value  to  Lewis  or  the  defendant ;  that  Lewis  deli- 
Tered  it  to  Solomonson  and  Fnier  to  get  it  discounted  for  him,  and  that  Solo- 
monson  and  Fraier  delivered  it  to  the  plaintiflb  for  discount^  the  plaintiffs  well 
knowine  diat  Solomonson  and  Fraaer  had  not  then»elves  discounted  it,  but 
serdy  neki  it  as  bill  brokers  to  get  it  discounted;  that  the  plaintift  did  not 
discount  the  bill  for  Solomonson  uid  Fraaer,  and  neither  gave  them  nor  Lewis, 
nor  the  defendant,  any  money  upon  it,  but  fraudulently  procured  one  Laiams  to 
indorse  it  as  a  seonrity  for  advances  to  him,  or  in  payment  of  his  debt ;  Laiams 
having  no  authority  mm  the  defendant  or  Lewis  so  to  indorse  it,  and  having  given 
neither  of  them  any  consideration  for  the  note :  Secondly,  that  the  note  was 
drawn  by  Lewis,  and  endorsed  by  the  defendant,  to  enable  Lewis  to  obtain 
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money  upon  it,  the  defendant  receiving  no  consideration  for  the  indorsement ; 
and  that  Lewis  and  the  defendant  never  had  any  consideration  from  Laiaraa^ 
Thirdly,  that  the  note  was  made,  and  made  payable  to  the  order  of  the  defen- 
dant, to  enable  Lewis  to  raise  money }  that  Lewis  delivered  it  to  Salomonson 
and  Fraser  to  get  it  discounted ;  that  they  did  not  get  it  discounted ;  and  that 
the  plaintifis,  (knowing  *that  neither  Lewis  nor  the  defendant  had  re-  r^gno 
ceived  value,)  by  fraud  and  collusion  between  them,  Salomonson  and  ^ 
Fraier,  and  Lazarus,  obtained  the  note,  and  now  held  the  same  without  any 
lawful  right  to  the  money  therein  specified :  to  the  last  count,  the  defendant 
pleaded  non  assumpsit. 

Replication  to  the  pleas  to  the  first  count,  De  injuril. 

At  the  trial,  a  witness  for  the  defendant  proved  that  he  delivered  the  note  to 
Salomonson  on  the  17th  of  October,  to  be  discounted  for  Lewis. 

Salomonson  stated,  that  he  took  the  bill  to  the  plaintifib  to  be  discounted,  on 
the  same  day,  but  that  they  declined  to  discount  it :  that  in  the  afternoon  of 
the  same  day  the  plaintiffs  advanced  to  Salomonson  and  Co.  5000/.,  by  way  of 
loan,  on  Safomonson's  promise  to  place  the  next  morning  securities  in  their 
hands  to  cover  the  amount :  that  on  that  occasion  Lasams  aooompaaied  him  to 
urge  them  to  make  the  loan :  that  Salomonson  a^ain  asked  them  to  discount  the 
note,  with  some  other  bills  also  left  with  him  for  dbconnt :  that  the  plaintifi 
a^;ain  declined  to  discount  it,  but  requested  Salomonson  to  leave  the  note  and 
bills  with  them  till  the  following  day,  in  order  that  they  might  consider  whe* 
ther  they  would  then  discount  them  or  not :  that  Salomonson  complied  with 
this  request,  and  on  the  following  day  took  x>ther  bills  and  securities  to  cover 
the  loan  of  the  preceding  evening,  as  promised,  and  again  asked  the  plaintift 
to  discount  the  note  in  question,  which  they  again  declined  to  do :  that  he  then 
required  them  to  return  the  note,  which  they  refused  to  do,  but  said,  if  he 
would  send  Lazarus  to  them  for  it  they  would  deliver  it  to  Lazarus  :  that  Salo- 
monson sent  Lazarus,  but  never  got  either  the  money  or  the  note  from  JLAzarus 
or  from  the  plaintiffs ;  afterwards,  however,  he  learnt  from  Lazarus  that,  on  the 
19th  of  October,  he  had  indorsed  the  note  and  the  other  bills  of  Salomonson, 
with  nineteen  or  twenty  bills  of  Lazarus's,  amounting  alto^ther  to  r^oAg 
*about  4000/.,  for  which  the  phiintiffs  gave  Lazarus  a  draft,  minus  the  ^ 
discount :  that  Lazarus  refused  to  pay  the  money  over  to  Salomonson,  alleging 
that  there  was  a  balance  due  to  him  on  bill  transactions  between  him  and  Salo- 
monson. 

That  he,  Salomonson,  gave  Lazarus  gave  no  authority  to  use  the  note  or  to 
indorse  it  but  merely  sent  him  to  the  pluntiffs'  house,  as  by  them  desired,  to  re- 
ceive back  the  note  for  him. 

He  abo  stated,  that  on  the  second  interview  the  plaintift  asked  whether  he 
had  discounted  the  note,  when  he  told  them  that  he  had  not,  and  that  he  held 
the  note  merely  for  discount. 

In  his  cross-examination  he  refused  to  swear  positively  that  he  had  left  the 
note  on  the  17th  of  October;  and  from  the  testimony  of  another  witness,  it 
seemed  that  the  note  could  not  have  been  left  by  Salomonson.  A  verdict  hav* 
ins  been  found  for  the  phiintiffs. 

Sir  F.  PoUoek  moved  for  a  new  trial,  on  the  ground  that  the  plaintiffii  had 
not  exercised  due  caution  in  receiving  the  note  on  their  own  account,  after  thej 
had  been  told  by  Solomonson  that  he  held  the  note  merely  for  discount. 

TiNDAL,  C.  J.  I  think  the  jury  came  to  a  proper  conclusion  on  the  evidence 
before  them,  that  is,' in  concluding  that  the  bankers  had  used  due  caution  un- 
der all  the  circumstances  of  the  case.  The  testimony  of  Salomonson  was  far 
from  being  satisfiu)tory;  but  he  said  that  LAnms  accompanied  him  on  the  17th, 
when  he  first  asked  the  plaintiffs  to  disoount  the  note,  and  when  Lazarus  aftei^ 
wards  indorsed  this  amouff  other  bills  and  notes,  the  bankers  might  well  infer 
he  did  so  with  full  authority  to  act  in  the  matter.  Rulerefused. 
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*FINLEYSON  v.  MACKEN8IE.    May  27. 


To  debt  against  the  acceptor  of  a  bill  of  exchange  for  782.  13«.  M.y  the  defendant  pleaded 
payment  into  Court  of  5^  3«.  6</.,  and  that  he  was  not  indebted  beyond  that  sum. 

Pl^ntiff,  baring  joined  issue  and  proceeded  to  trial,  held,  that  it  was  competent  to  de- 
fendant t<fmake  under  this  plea  any  defence  applicable  to  the  plea  of  nil  debet,  not- 
withstanding the  plea  would  have  been  ill  on  special  demurrer. 

Debt  against  the  acoeptor  of  a  bill  of  exchange  for  78/.  18«.  M,j  drawn  by 
J.  Gillies,  payable  three  months  after  date. 

The  defendant  pleaded,  First,  that  he  bad  paid  5/.  3«.  M.  into  Court,  and  that 
he  was  not  indebted  to  the  plaintiflf  to  a  greater  amount  in  respect  of  the  causes 
of  action  mcndoned  in  the  declaration  :  Secondly,  except  as  to  6ft  3s.  6c£.,  ac- 
tionem non,  because  the  defendant  received  no  consideration  or  value  for  ac- 
cepting or  paying  the  bill;  that  he  delivered  the  bill  to  Oillies  for  the  special 
purpose  of  getting  it  disoonntod  and  paying  and  delivering  part  of  the  proceeds  to 
the^  defendant  if  the  bill  should  be  descounted,  and  if  not,  the  bill  was  to  be  re- 
delivered to  the  defendant :  that  the  plaintiff  knowing  the  premises,  in  viola- 
tion of  good  faith  took  and  retained  the  bill  on  other  terms,  that  is  to  say,  on 
payment  of  5^  3«.  6^.,  and  under  colour  of  retaining  the  bill  for  and  on  ac- 
count of  a  debt  of  40/.  due  to  him  from  Gillies ;  that  he  continued  to  hold  it 
on  no  further  value  or  consideration ;  and  that  the  defendant  had  received  no 
%*alue  or  consideration  beyond  bl.  3«.  M. 

The  plaintiff  traversed  the  first  plea,  except  as  to  the  payment  into  court; 
and  to  the  second  replied  de  injuria. 

At  the  trial  before  Vaughan,  J.,  Gillies,  who  was  called  as  witness  for  the  de- 
fendant, under  a  release,  proved  that  he  apprised  the  plaintiff  of  the  purpose 
for  whieh  the  defendant  had  entrusted  him,  Gillies,  with  the  bill, — ^namely  to 
*8251  ^^  ^^  discounted :  that  the  plaintiff  refused  *to  discount  the  bill,  but 
^  advanced  5/.  3s.  6</.  to  Gillies,  and  held  the  bill  as  a  security  for  repay- 
inent. 

A  verdict  having  been  found  for  the  defendant. 

WUde^  Seijt.  obtained  a  rule  nisi  to  enter  judsment  non  obstante  veredicto,  or 
for  m  new  trial,  on-  the  ground  that  the  first  plea  was  no  answer  to  the  action 
bevond  the  5/.  8s.  M.  paid  into  Court;  that  the  evidence  of  Gillies  did  not  es- 
tabliah  the  whole  of  the  second  plea;  and  that  the  plea  itself  was  ill. 

Kelly  shewed  cause.  It  is  unnecessarv  to  enter  into  the  questions  on  the 
second  plea,  because  the  defendant  is  entitled  to  judgment  upon  the  first. 

That  plea,  admittiuff  the  plaintiff's  cause  of  action  to  the  extent  of  bl,  3s. 
M.f  denies  that  the  defendant  is  indebted  beyond  that  sum  :  and  the  verdict  of 
the  jury  establishes  the  &ct.  Notwithstanding  the  rule  which  prohibits  a  plea 
of  nil  debet  in  answer  to  an  action  on  a  bill  of  exchouffe,  the  form  of  a  plea  of 
payment  of  money  into  court,  given  by  rule  17  Hil.  4  W .  4,  is  without  quali- 
fication or  exception:  <'The  defendant  by  his  attomev,  (or  Mn  person,' 
fte.)  says  that  the  plaintiff  ought  not  further  to  maintain  his  action,  because 
the  defendant  now  brings  into  court  the  sum  of  /.,  ready  to  be  paid  to 
the  plaintiff.  And  the  defendant  farther  says,  that  the  plaintiff  has  not  sus- 
tdned  damages  (or  in  actions  of  debt,  <  that  he  is  not  indebted  to  the  plain- 
tiff,') to  a  greater  amount  than  the  said  sum,  &c.,  in  respect  of  the  cause  of 
action  in  the  declaration  mentioned ;  and  this  he  is  ready  to  verify ;  wherefore 
he  prays  judgment,  if  the  plaintiff  ought  further  to  maintain  his  action."  The 
defendant,  therefore,  was  compelled  to  pursue  that  form,  and  could  not  plead 
the  payment  into  Oourty  witn  an  additional  statement  of  the  circumstances 
ntQoai  which  occasioned  the  payment.  *He  is  in  the  same  position  as  if  be- 
^  fore  the  new  rules  he  had  paid  money  into  court  as  to  a  part  of  the  de- 
mand, and  had  pleaded  the  general  issue  as  to  the  rest;  under  that  issue  he 
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might  have  BhewB  that  the  plaintiff  had  incurred  no  farther  damages;  and  no 
statute  has  taken  away  that  right.  If,  therefore,  judgment  non  obstante  vere- 
dicto were  entered  up,  the  plaintiff  could  be  entitled  to  no  more  than  nominal 
damages.  But  the  first  plea  is  unobjectionable,  and  sufficiently  accords  with 
the  evidence. 

The  Goijbt  here  called  on 

WUdcy  to  impugn  the  first  plea.  / 

He  contended  that  as  the  first  plea  admitted  the  contract,  that  is,  the  draw- 
ing and  accepting  the  bill,  which  prim&  facie  imports  a  sufficient  consideration, 
and  that  the  plaintiff  is  a  bonft  fide  holder,  it  was  not  competent  to  the  defend- 
ant to  say,  without  shewing  payment  or  release,  that  no  more  than  5/.  8«.  6</. 
was  due  upon  a  bill  for  78^.  IBs,  6<f.  He  could  not  be  allowed  under  this  plea 
to  call  witnesses  to  impeach  those  allegations  in  the  declaration  which  the 
plea  admits.  But  the  plea  itself  was  ill,  for  in  no  case  is  a  defendant  allowed 
to  plead  nil  debet  to  a  demand  on  a  bill  of  exchange, — rule  4,  Hil.  4  W.  4,— 
and  therefore  the  form  of  plea  given  for  payment  of  money  into  Court  ought  to 
have  been  varied  by  the  introduction  of  special  circumstances  under  which  the 
defendant  claimed  to  be  discharged }  otherwise  the  defendant  by  paying  a  small 
sum  into  Court,  might  place  the  plaintiff  under  the  disadvantage  which  it  was 
the  object  of  the  new  rules  to  obviate,  and  take  him  by  surprise  as  to  the  nature 
of  the  ddSence  intended  to  be  relied  on.  In  Easton  v,  Pratchett,  4  Tyrwh. 
472,  in  an  action  on  a  bill  by  the  indorsee  ^against  the  drawer,  an  in-  r^o'T 
formal  plea  of  want  of  consideration,  on  which  a  verdict  was  found  for  L 
the  defendant,  was  held  to  be  cured  by  the  verdict :  but  that  was  no  authority 
in  support  of  the  plea  of  nil  debet  prohibited  by  the  new  rules. 

TiNDAL,  C.  J.  We  may  decide  this  case  on  the  first  plea.  It  may  be  ad- 
mitted that  upon  special  demurrer  that  plea  might  have  been  held  ill,  because, 
except  as  to  5^.  8s.  6i2.  it  is  a  plea  of  the  general  issue,  which,  in  such  a  case, 
has  been  abolished  by  the  new  rules ;  and  a  special  demurrer  would  hanre  stop- 
ped  the  progress  of  the  cause :  but  the  plaintiff,  instead  of  pursuing  that  course, 
takes  issue  on  the  allegation  that  no  more  than  5/.  8s.  M.  was  due.  That  was 
an  intelligible  proposition,  on  which  it  was  competent  to  the  parties,  if  they 
chose  it,  to  go  to  trial.  It  resembles  the  case  of  Rawlins  v.  Danvers,  5  Esp.  N. 
P.  C.  88,  where  it  was  held,  that  if  to  debt  by  the  sheriff,  on  a  bail  bond,  the 
defendant  pleads  nil  debet,  and  the  plaintiff  does  not  demur,  but  takes  issue  on 
it,  it  lets  the  defendant  into  any  defence  which  he  might  have  to  the  action.  I 
am  inclined  to  think  that  in  this  case  nothing  was  due  to  the  plaintiff,  so  that 
he  is  not  to  complain  of  having  received  the  sum  paid  into  Court. 

Park,  J.  concurred. 

Yaughan,  J.  As  the  parties  have  joined  issue  and  proceeded  to  trial,  I 
think  the  verdict  may  stand. 

CoLTMAN,  J.    It  is  difficult  to  see  what  is  the  operation  of  rule  17,  as  con- 
trasted with  rule  4.     I  am  of  ^opinion  that  the  plea  is  bad;  but  the  r^cgog 
plaintiff  having  joined  issue  on  it,  it  was  open  to  the  defendant  to  avail  ^    " 
himself  of  any  defence  applicable  to  the  plea  of  nil  debet.     Rule  discharged. 
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Declaration  that  ^.  drew  his  bill  on  the  defendant,  who  accepted  the  same ;  that  F.  then 
indorsed  the  bill  to  S.,  who  delivered  it  to  the  plaintiffj  Heldj  ill. 

The  declaration  stated,  that  one  William  Praser,  on  the  18th  of  July,  1888, 
at  London,  made  his  bill  of  exchange,  in  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  the  defendant  to  pay  to  the  said  W.  Fraaer's 
order  1500/.  value  received^  five  months  after  date  thereof^  which  period  had 
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elapsed  before  the  aetton;  that  the  defendant  accepted  the  said  bill;  that  W. 
Fraser  then  indorsed  the  same  to  Messrs.  Salomonson,  Fraser,  and  Co.;  and 
that  the  said  Messrs.  Salomonson,  Fraser^  and  Co.,  ddivered  the  same  to  the 
plainti& ;  of  all  which  the  defendant  had  due  notice,  and  promised  the  plain- 
tiff to  pay  the  amount  of  the  bill  according  to  the  tenor  and  effect  thereof,  and 
of  his  acceptance  thereof. 

Gtoeral  demnner  and  joinder. 

OrompiMj  in  support  of  the  demurrer.  The  declaration  is  ill,  for  the  plain- 
ti&  shew  no  title  to  the  bill.  A  bill  indorsed  to  a  particular  person,  as  this  is 
indorsed  to  Salomonson  and  Co.,  cannot  pass  by  delivery  only,  it  must  be  in- 
dorsed by  the  indorsee.  Bayley  on  Bills,  p.  08,  4th  edit,  ^ing  indorsed  to 
Salomonson  and  Co.,  is  the  same  thing  as  if  the  bill  had  been  indorsed  to  them 
MQQ-i  *or  their  order.  It  is  not  an  indorsement  in  blank.  [Tinbal,  C.  J., 
^'^^J  referred  to  Edie  v.  E.  I.  Company,  2  Burr.  1216.1 

BotnpoBy  Serjt,  contrA.  The  declaration  is  drawn  in  the  form  prescribed  by 
the  rule  Tnn.  1  W.  4,  and  if  there  be  any  difficulty  it  has  been  occasioned  by 
observance  of  that  rule.  The  plaintiflk  indeed  might  have  omitted  the  name  of 
Salomonson  and  Co.,  and  have  declared  that  Fraser  indorsed  to  the  plaintifi, 
but  if  they  had  done  so  the  defendant  would  have  pleaded  that  the  plaintiflb 
gave  no  consideration  to  Fraser.  The  pkintifis  therefore  were  obliged  to  set 
out  the  transfer  to  and  from  Salomonson  and  Co. ;  but  as  bills  constantly  pass 
among  brokers  by  delivery  only,  and  without  indorsement,  it  would  seriously 
afiect  the  commerce  of  London  if  the  indorsement  of  the  payee  would  not  con- 
vey a  good  title  to  every  subsequent  holder,  without  resorting  to  intermediate 
indorsements.  Then,  Uie  indorsement  to  Salomonson,  as  stated  in  the  declara- 
tion, is  a  general  and  not  a  special  indorsement }  an  indorsement  to  Salomonson 
and  Co.,  not  to  Salomonson  and  Co.,  or  order.  But  an  indorsement  in  blank 
by  Fraser,  accompanied  with  a  delivery  to  any  holder,  would  have  been  an  in- 
dorsement and  delivery  to  the  plainti£b,  within  the  language  of  the  declaration. 
It  was  not  necessary  therefore  to  allege  any  indorsement  by  Salomonson  and  Co.) 
for  the  general  indorsement  by  Fraser,  conveys  title  to  all  subsequent  holders. 

OrwnpUmy  in  reply,  contended  that  the  indorsement  to  Salomonson  and  Co. 
was  the  same  thing  in  effect  as  an  indorsement  to  Salomonson  and  Co.,  or  order, 
and  that  it  might  be  inferred  from  the  declaration  that  the  indorsement  was  to 
them  or  their  order. 

"^8301  *^^i>^  0.  J.  Whatever  construction  may  be  put  upon  the  new 
•*  rules,  it  is,  at  all  events,  perfectly  clear,  that  they  cannot  be  construed, 
nor  were  they  intended  to  effect  any  alteration  in  the  law-merchant  of  this  coun- 
try, and  make  bills  of  exchange,  which  before  the  promulgation  of  these  rules 
passed  by  indorsement,  pass  by  delivery  only.  The  question  now  is,  whether 
Uie  bill,  as  set  forth  on  this  record,  gives  the  party  by  whom  the  action  is  brought 
a  title  to  sue.  It  appears  that  Fiaser  drew  the  bill,  which  was  accepted  by  thi^ 
defendant,  payable  to  the  order  of  Fraser,  who  indorsed  it  to  Solomonson,  Fraser, 
and  Co.  The  bill  being  drawn  payable  to  order,  required  an  indorsement  before 
a  third  party  could  recover  the  amount,  or  enforce  payment  against  the  acceptor. 
Bare  delivery  without  indorsement  would  not  give  such  right.  There  was  a  time 
when  the  omission  of  the  words,  "  or  order,"  in  the  indorsement  by  the  drawer^ 
was  thought  to  render  the  indorsement  restrictive.  But  in  Edie  v.  The  East 
India  Company,  1  W.  Blk.  295,  (S.  C.  Burr.  1216 ;  Bailey  on  Bilk,  4th  edit 
page  105,)  a  foreign  bill  drawn  upon  the  East  India  Company,  payable  to  Camp- 
beO  or  oraer,  was  indorsed  to  Ogilby,  by  Campbell,  who  did  not  add  the  words, 
<'or  order :"  Ogilby  indorsed  it  to  the  plaintifi :  it  was  insisted  that  under  the 
indorsement  to  Ogilby,  he  had  no  authority  to  indorse  it  over,  and  upon  that 
ground  the  jury  found  for  the  defendanto.  But  upon  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  the  Court  were  clear  that  as  the  bill  was  oriffin- 
ally  in  ito  nature  negotiable,  it  continued  so  in  the  hands  of  Ogilby,  and  that 
his  indorsement  was  sufficient    But  without  his  indorsement  the  Inll  would  not 
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baye  passed ;  and  there  is  nothing  in  the  new  rales,  as  &r  as  I  can  discover,  to 
interfere  with  these  indorsements  upon  the  transfer  of  the  bill  toties  p|toQ| 
^quoties.  It  is  said,  that  as  the  bill  has  been  indorsed  bj  the  drawer  ^ 
to  Salomonson  and  Fraser,  the  legal  inference  to  be  drawn  from  the  new  rules, 
.is,  that  snch  indorsement  by  the  person  to  whose  order  the  bill  was  made  pay- 
able, was  sufficient  to  give  a  third  party  title  to  sue,  in  the  manner  attempted 
here,  without  any  other  indorsement.  Such,  however,  is  not  the  legal  inference : 
•and  as  to  the  argument  that  the  plaintifiis  have  been  misled  by  following  the 
new  rules,  and  that  the  difficulty  has  been  occasioned  by  adhering  to  them,  it 
appears  to  me  that  the  difficulty  has  been  occasioned  by  not  adhering  to  them, 
inasmuch  as  all  the  precedents  there  given,  set  forth  the  successive  indorsements. 
Perhaps  there  was  something  in  the  state  of  &cts  here,  which  would  not  allow 
of  the  allegation  of  such  indorsements.  But  it  appears  to  me,  that  the  indorse- 
ment by  Fraser  the  drawer,  to  Salomonson  and  Fraser,  without  an  indorsement 
from  the  latter  to  the  plaintiffs,  does  not  give  the  plaintifis  a  right  to  sue  in  this 
action  :  they  cannot  derive  title  from  delivery  alone. 

Park,  J.  I  never  before  saw  a  declaration  in  which  it  was  attempted  to 
.give  the  plaintiff  an  interest  in  a  bill  of  exchange  by  delivery  alone,  without  an 
indorsement. 

In  the  precedents  ^ven  in  the  new  rules,  in  all  the  instances  which  bear  an 
analogy  to  the  present,  every  transfer  of  the  bill  is  stated  to  be  by  indorsement. 
I  do  not  understand  why  the  Courts  should  in  this  instance  vary  the  rule  upon 
which  they  act  in  all  cases,  because  there  may  be  something  behind,  which  pre- 
vents the  party  from  declaring  in  the  usual  manner.  Our  judgment  must  be 
for  the  defendant. 

Yauohan,  J.    I  am  of  the  same  opinion.    The  new  rules  have  not  altered 
the  law  upon  the  point  which  is  the  subject  of  discussion.     The  plaintiffs  have, 
in  my  ^opinion,  &iled  in  deducing  their  title;  they  have  failed  in  shew-  1-4:000 
ing  title  through  an  indorsement  from  Salomonson  and  Co.,  and  conse-  ■• 
quently  are  not  enabled  to  sue. 

GoLTMAN,  J.  The  question  here  is,  as  to  the  meaning  of  the  allegation 
that  the  bill  was  indorsed  by  the  drawer  to  Salmonson  and  Fraser.  It  may 
mean  that  he  simply  put  his  name  on  the  back  of  the  bill,  or  it  mav  mean  that 
he  wrote  "  pay  to  the  order  of  Salomonson  and  Fraser."  But  the  plaintiffs 
have  not  shewn  such  title  as  will  enable  them  to  recover  on  this  record,  and  our 
judgment  must  be  For  the  defendant. 


DOE  dem.  BRAME  v.  MAPLE.    June  1. 

An  asBignment  of  a  mortgage  was  stamped  with  a  35«.  stamp:  Held  sufficient,  notwith- 
standing the  seisin  of  the  mortgagor  was  not  proved. 

.  The  lessor  of  the  plaintiff  claimed  as  assignee  of  a  mortgage  from  the  corpo- 
ration of  Ipswich.  One  of  the  deeds  under  which  he  claimed  bore  date  in  1815, 
and  purported  to  be  an  assignment  from  Barthrop  to  Pytches,  for  a  term  of 
900  years  created  to  secure  1500/.  and  interest.  This  deed,  which  was  stamped 
with  a  d5«.  stamp,  recited  an  original  mortgage  of  the  corporation  in  1775,  an 
assignment  to  Battley,  town  clerk  of  Ipswich,  in  trust  for  the  corporation,  and 
an  assignment  from  Battley  to  Barthrop. 

The  defendant  had  entered  into  occupation  under  a  lease  from  the  corporation 
in  1818,  so  that  the  lessor  of  the  plaintiff  had  a  prior  title  under  the  deed  of 
1815,  if  the  stamp  were  sufficient.  It  was  objected  that  the  recital  in  the  deed 
of  1815  couli  not,  as  against  the  defendant,  a  stranger  to  the  deed,  be  taken  as 
evidence  *of  the  seisin  of  the  corporation  at  the  time  of  the  mortgage :  r^ooo 
that  the  deed,  therefore,  ought  to  be  considered  not  as  an  assignment    *• 
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but  as  an  original  mortgage^  and  ongbt  to  be  stamped  witb  an  «ad  valorem 
stamp:  55  0.  8,  o.  184. 

Tbe  lessor  of  the  plaintiff  called  as  a  witness  one  of  the  rate-payers  of  Ips- 
wich: 

A  verdict  was  found  for  the  plaintiff,  with  leave  for  the  defendant  to  move  to 
enter  a  nonsnst  instead,  if  the  deed  was  properly  stamped,  or  tho  witness  ought 
to  have  been  rejected. 

Kelly  moved  for  a  rule  nisi  accordingly,  in  Easter  term,  upon  those  among 
other  grounds,  and  after  stating  the  objection,  as  above,  to  the  sufficiency  of  the 
stamp,  contended  that  the  rate-payer  was  interested  in  the  borough  fund,  (5  & 
6  W.  4,  c.  76,  s.  92),  and  therefore  ought  to  have  been  rejected  as  a  witness. 
The  lessor  of  the  pluntiff,  as  mortgagee  of  the  corporation,  was  in  by  the  same 
sort  of  title  as  a  tenant  of  the  corporation;  he  stood  in  the  place  of  the  oorpo- 
imtion;  and  the  corparation  could  not  have  called  a  rate-payer  to  prove  their 
own  title  to  the  land.  By  increasing  the  borough  fund,  he  would  diminish  tbe 
rates.  In  Bell  v,  Harwood,  3  T.  E.  308,  Buller,  J.,  said,  <<If  two  different 
persons  are  contending  for  the  possession,  who  are  to  pay  rent  in  different 
rights,  the  landlords  could  not  be  admitted  as  witnesses  in  ejectment." 

The  case  was  the  same  as  if  a  trustee  should  call  a  cestuique  trust  in  support 
of  his  action. 

TiNDAL,  0.  J.  I  am  unable  to  see  upon  what  ground  it  can  be  said  that  the 
rate-payer,  when  called  upon  to  give  evidence,  can  be  objected  to,  as  incompe- 
^8341  ^'^^^  ^^  ^interest.  This  is  an  action  of  ejectment  by  the  mortgagee, 
^  against  the  tenant  in  possession :  the  mortgagee,  in  a  court  of  law,  is 
considered  as  a  purchaser,  and,  as  such,  seeks  to  recover  the  actual  possession, 
and  turn  out  all  whom  he  finds  upon  the  land.  Is  it  not,  therefore,  the  inter- 
est of  the  rate-payers  that  things  should  continue  as  they  were?  And  when 
they  are  called  upon  to  give  their  evidence,  are  they  not,  in  fact,  called  upon  to 
testify  against  their  own  interest?  Upon  that  ground,  Uierefore,  I  am  of  opin- 
ion that  the  rule  should  not  go;  but  it  may  be  granted  on  the  other  ground. 

Palmer^  who  shewed  cause  against  the  rule,  relied  on  Doe  v.  Brooks,  3  Adol. 
&  EIL  513,  where  an  indenture  of  mortgage,  of  1817,  recited,  that,  by  a  former 
indenture,  of  1815,  Allen,  in  consideration  of  200/.  conveyed  the  prembes,  of 
which  he  was  tenant  in  fee,  to  Clayton  and  Hide,  for  1000  years,  subject  to  a 
proviso  fcr  redemption ;  that  Parsons,  at  the  request  of  Allen,  had  paid  Clayton 
and  Hyde  the  200/.,  and  advanced  a  further  sum  to  Allen,  and  that,  in  conside- 
tion  thereof,  Clayton  and  Hide,  at  Allen's  request,  did  assign,  and  AUen  did^ 
mnt,  &c.,  to  Parsons,  the  premises  comprised  in  the  original  mortgate,  from* 
thenceforth  for  all  the  residue  of  the  said  term  of  1000  years,  subject  to  a  new 
proviso  of  redemption.  In  ejectment  brought  by  the  representatives  of  Parsons 
against  those  of  Allen,  it  was  held,  that  the  deed  of  1817  (with  proof  of  Allen's 
seisin  in  fee)  was  sufficient  evidence  of  title  in  Parsons,  without  production  of 
the  deed  of  1815. 

KeBy  and  0*MaIley,  in  support  of  the  rule,  distinguished  Doe  v.  Brooks,  on 
the  ground  that  in  that  case  there  was  proof  of  the  seisin  of  the  mortgagor, 
*8351  ^^^^  proof  was  wanting  here;  and  without  it  the  assi^ee  ^ust  be  con- 
''    sidered  as  the  party  to  whom  the  money  was  advanced. 

The  Court,  adverting  to  the  language  of  the  Stamp  Act,  with  respect  to  a 
mortgage  deed, — ^^  where  the  same  respectively  shall  be  made  as  a  security  for 
tbe  repayment  of  any  definite  or  certain  sum  of  money,  advanced  or  lent  at  the 
time  OT  previously  due,  or  owing,  or  forborne  to  be  paid,  being  payable,'^ — ^held 
tho  stamp  to  be  sufficient.  The  deed  was  merely  the  transfer  of  an  old  securi- 
ty; it  did  not  appear  that  any  money  had  bean  lent  at  the  time,  or  that  the 
mere  transfer  was  a  security  for  money  previously  due. 

Bule  discharged,  (a). 

(a)  This  case,  as  well  as  the  judgment  in  the  preceding  case,  were  furnished  to  the 
reporter  (who  was  absent  at  the  time  of  the  decisions)  by  a  gentleman  at  the  bar. 
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"He  has  defrauded  hU  creditors,  and  has  been  horsewhipped  oflf  the  course  at  Doncas- 
ter/'  spoken  of  an  attorney,  Held,  not  actionable,  unless  spoken  of  him  in  his  profes- 
sion. 

Slander. 

The  plaintiff  declared  that  he  was  an  attorney,  and  that  the  defendant  had 
falsely  and  maliciously  spoken  and  published  of  the  plaintiff,  and  of  and  con- 
cerning him  in  the  way  of  his  business  or  profession,  that  '^  he  had  defrauded 
his  creditors;  and  had  been  horsewhipped  off  the  course  at  Doncaster."  Spe- 
cial damage,  that  one  H.  Gyde  had,  in  consequence,  decUned  to  employ  the 
plaintiff. 

At  the  trial  before  Parke,  B.,  last  Worcester  assizes,  the  words  were  proved 
to  have  been  spoken  by  the  defendant,  of  the  plaintiff,  who  was  more  engaged 
on  the  turf  that  in  law,  and  bad  creditors  in  sporting  ^transactions ;  and  r^oog 
the  jury  found,  in  answer  to  questions  put  to  them  by  the  learned  *• 
baron, 

That  the  words  were  spoken  of  and  concerning  the  plaintiff: 

That  they  were  not  spoken  of  him  in  his  business  of  an  attorney: 

That  they  had  a  tendency  to  injure  him  morally  and  professionally.     But, 

That  H.  Qjde  did  not  in  consequence  of  them  decline  to  employ  the  pldn- 
tiff. 

A  verdict  was  given  for  the  plaintiff,  with  50/.  damages;  but  the  defendant 
had  leave  to  move  to  enter  a  nonsuit  instead,  if  the  Court  should  be  of  opinion 
that  the  words  were  not  actionable  unless  spoken  of  the  plaintiff  in  the  way  of 
his  business  as  an  attorney. 

God«m  having  obtained  a  rule  nisi,  accordingly, 

Talfourdj  Serjt.,  and  Bu^y^  shewed  cause.  There  was  evidence  to  go  to  the 
jury  as  to  the  intention  of  the  defendant  in  speaking  the  words :  if,  iSerefore, 
they  are  not  actionable,  the  defendant  should  nave  demurred,  or  have  moved  in 
arrest  of  judffment,  and  not  for  a  nonsuit.  The  jury  having  found  that  the 
words  spoken  liad  a  tendency  to  injure  the  plaintiff  morally  and  professionally, 
the  verdict  ought  to  stand ;  for  if  they  have  a  tendency  to  injure  him  in  his 
profession,  it  is  not  necessary  they  should  be  spoken  of  him  in  his  profession. 
.In Onslow  v.  Home,  7  Wils.  186,  be  Grey,  C.  J.,  laid  it  down, «  That  the  words 
are  actionable  when  spoken  of  one  in  an  office  of  profit,  which  may  probably 
occasion  the  loss  of  his  office ;  or  when  spoken  of  persons  touching  their  re- 
spective professions,  trades,  and  business,  and  do  or  may  probably  tend  to  their 
^damage  f'  but  that  role  was  qualified  in  Lumby  v.  Allday,  1  Cr.  &  r^aon 
Jer.  301,  1  Tyrwh.  217,  by  feayley,  B.,  who  said,  "Every  authority  \  °  ' 
which  I  have  been  able  to  find,  eWier  shews  the  want  of  some  general  requisite, 
as  honeity,  capacity,  fidelitv,  &o.,  or  connects  the  imputation  with  the  plaintiff's 
office,  trade,  or  business.'^  Here  the  words  imputed  a  want  of  honestVf  a 
general  requisite.  In  Stanton  v.  Smith,  2  Ld.  Baymd.  1480,  it  was  held  ac- 
tionable to  say  of  a  tradesman,  "He  is  a  so  rry  pitiful  fellow  and  a  rogue ;  he 
compounded  his  debts  at  6s.  in  the  pound ;"  though  there  was  no  colloquium  of 
his  trade  3  and  the  Court  said,  "  We  were  all  of  opinion  that,  such  words  spoken 
of  a  tradesman  must  greatly  lessen  the  credit  of  a  tradesman,  and  be  very  pre- 
judicial to  him,  and,  therefore,  that  they  were  actionable.''  In  that  case  the 
defendant  did  not  use  the  word  hankrupt^  but  the  Court  drew  the  inference  that 
the  words  complained  of  were  equivalent.  So  here,  the  charge  that  the  plaintiff 
defrauded  his  creditors,  is  equivalent  to  saying  he  could  not  be  trusted.  In 
Whittington  y,  Gladwin,  5  B.  &  C.  180,  it  was  held  that  words  of  an  inn- 
keeper impuUng  insolvency  were  actionable,  although  at  the  time  when  they 
were  spoken,  an  innkeeper  was  not  subject  to  the  bankrupt  laws :  and  Abbott, 
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C.  J.f  Bftidy ''  8ach  an  imputatioA  is  ealcalated  to  prevent  him  from  having  that 
credit  which  is  at  least  asefal|  if  not  necessary,  in  his  business ;  the  words,  there- 
fore, are  likely  to  be  injurious  to  him.  In  Southam  v.  Allen,  Sir  T.  Rajmd. 
231,  the  following  words  spoken  of  an  innkeeper,  were  held,  after  the  verdict 
and  mnch  debate,  to  be  aotiooable  :  'Deal  not  with  the  plaintiff, for  he  is  broke; 
and  their  is  neither  entertainment  for  manor  horse.'  According  to  all  the  prin- 
ciples upon  which  snch  an  action  for  slander  is  maintainable,  and  upon  that 
^roQo-i   ^authority,  I  am  of  opinion  that  this  action  is  well  brought." 

In  1  Yin.  Abr.,  Action  for  words,  S.  a.  2,  it  is  laid  down  as  actionable  to  say 
of  an  attorney,  <<  He  is  the  falsest  kuave  in  England,  and  he  will  cut  your 
throat :"  Of  a  tradesman,  '*  He  is  a  broken  runaway,  and  dares  not  shew  his 
face ;  U.  a.  6 ;  Of  a  goldsmith,  <<  Thou  art  a  cosening  knave,  and  Boldest  me 
a  chain  of  copper  for  gold.'' 

Godson,  and .  W.  Alexander,  in  support  of  the  rule.  According  to  the  latest 
authorities  it  is  not  sufficient  that  the  plaintiff  was  an  attorney,  or  that  the  words 
.were  spoken  of  him,  being  an  attorney,  unless  they  were  also  spoken  of  him  in 
bis  character  of  attorney ;  for  though  the  plaintiff  may  be  an  attorney,  it  does 
not  follow  that  he  is  practising  as  such,  or  liable  to  sustain  aoy  inconvenience. 
In  Ayre  v.  Craven,  2  Adol.  ^  Ell.  2,  the  declaration  for  slander,  <dleged  that 
the  defendant  used  words  imputing  adultery  to  the  plaintiff,  a  physician ;  and 
the  words  were  laid  to  have  been  spoken  <<  of  him  in  his  profession ;"  no  special 
damage  was  laid :  and  after  verdict  for  the  plaintiff,  judgment  was  arrested,  the 
Court  holding,  that  such  words,  merely  laid  to  be  spoken  of  a  physician,  yrere 
not  actionable  without  special  damage;  and  that  if  they  were  so  spoken  as  to 
convey  an  imputation  upon  his  conduct  in  his  profession,  the  declaration  ought 
to  have  shewn  how^the  speaker  connected  the  imputation  with  the  professional 
conduct.  And  Lord  Denman,  C,  J.,  said  '<  Some  of  the  cases  have  proceeded 
to  a  length  which  can  hardly  fail  to  excite  surprise  ;  a  clergyman  having  failed 
to  obtain  redress  for  the  imputation  of  adultery,  (see  Parrat  v.  Carpenter,  Noy. 
64,  S.  C.  Cro.  Eb'z.  502),  and  a  schoolmistress  having  been  declared  incompcr 
^8391  ^°^  ^  maintain  an  action  for  a  charge  of  prostitution.  *(Per  Twisden, 
J  J.,  in  Wharton  v.  Brook,  1  Ventr.  21).  Such  words  were  undeniably 
calculated  to  injure  the  success  of  the  plaintiffs  in  their  several  professions ;  but 
not  being  applicable  to  their  conduct  therein,  no  action  lay."  In  Richardson 
V.  Allen,  2  Chitt.  657,  the  words,  '<  He  has  defrauded  a  mealman  of  a  roan 
horse,"  were  held  not  actionable,  without  special  damage. 

In  Whittington  v,  Oladwin,  and  Stanton  v.  Smith,  the  plaintiffs  were  tr^deft- 
Den^  and  the  words  were  spoken  of  them  in  their  trade.  Here  the  words  were 
not  spoken  of  the  plaintiff  with  reference  to  his  clients,  and  the  fallacy  on  his 
part  ooQsists  in  treating  the  word  creditors  as  equivalent  to  clients.  If  the  .words 
were  not  actionable,  the  judge  who  presided  at  the  trial  should  have  directed  a 
nonsuit.  Tomlinson  v.  &itt!ebanke,  4  B.  &  Adol.  630.  But  as  to  the  form  of 
the  rule,  the  eonrt  will  mould.it  to  an  arrest  of  judgment,  if  necessary. 

TiNDAL,  C.  J.  We  must  consider  this  case  as  if  the  rule^had  been  drawn  up  for 
a  nonaoit,  or  for.an  arrest  of  judgment.  I  see  no  ground  for  entering  a  nonsuit 
because  there  was  evidence  to  go  to  the  juiy  whether  or  not  the  words  were 
spoken  of  the  plaintiff  in  his  profession ;  and  that  question  the  judge  was  obliged 
to  leave  to  the  jury  before  the  point  could  arise  which  has  now  be^n  discussed. 
The  defendant,  therefore,  ought  now  to  be  permitted  to  move  an  arrest  of  judg- 
ment, and  I  think  that  judgment  should  be  arrested. 

The  case  will  si^md  thus :  The  plaintiff  is  an  attorney,  and  carries  on  business  ^ 
as  snchy  but  appears  to  have:had  creditors  in  certain  sporting  transactions;  the  ( 
defendant  says  of  him  generally,  that  he  has  defrauded  his  creditors,  and  tl^e  j 
jury  find  that  these  words  were  not  spoken  of  him  in  his  business  of  attorney,  i 
'*^d401  ^^^  ^^  Comyn's  Digest,  Action  on  the  Case  for  Defamation,  it  is  ^'laij^  J 
-I  down,  D.  27.,  that  "  words,  not  actionable  in  themaelves,  are  not  action*  f 
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able  wlien  epoken  of  one  in  an  office,  nrofeBnon,  or  trade,  nnlenthey  touch  hint 
in  his  office:"  and  these  words,  thongn  spoken  of  an  attorney,  do  not  touch  him 
in  his  profession,  any  more  than  they  wonld  tonoh  a  person  in  any  other  trade 
or  profession.  It  is  found,  indeed,  that  the  words  hare  a  tendency  to  injure  him 
morally  and  professionally;  and  that  is  true;  but  it  applies  equally  to  all  other 
professions,  ror  a  person  cannot  say  any  thing  disparagingly  of  another,  thai 
has  not  that  tendency :  upon  that  subject  the  authority  of  Ayre  v.  OraTen'ia 
conclusive ;  and  a  rule  for  arresting  judgment  in  this  ease  must  therefore  be 
made  absolute. 

Pask,  J.  I  am  of  the  same  opinion,  and  always  considered  that  the  principle 
as  laid  down  in  Comyns's  Digest  is  correct.  Hero  the  jury  have  neffatiyed  the 
allegation,  that  the  words  were  spoken  of  the  plaintiflf  in  his  profession.  That 
being  the  case,  they  are  words  of  great  abuse,  but  not  so  severe  as  many  of  the 
expressions  which  are  pointed  out  in  Ayre  v.  Craven  as  having  been  held  not 
actionable.  Lord  Denman,  0.  J.  says,  **  After  full  examination  of  the  authori- 
ties, we  think  that,  in  actions  of  this  nature,  the  declaration  ought  not  merely 
to  state  that  such  scandalous  conduct  was  imputed  to  the  plaintiff  in  his  profes- 
sion, but  also  to  set  forth  in  what  manner  it  was  connected  by  the  speaker  with 
that  profession.'' 
I  cannot  distinguish  that  case  from  the  present. 

I  Yauohan,  J.  When  the  jury  found  that  these  words  were  not  spoken  of 
the  plaintiff  in  his  character  of  attorney,  they  took  the  sting  out  of  the  imputa- 
tion.   The  rule  for  an  arrest  of  judgment  must  be  made  absolute. 

CoLTMAN,  J.  Stanton  v.  .Smith,  is  the  only  case  which  has  a  tendency  to  sup- 
port the  argument  for  the  plaintiff.  '^'But  it  is  a  solitary  case,  and  at  rmoAi 
variance  with  decisions  before  and  since.    To  render  words  of  this  kind  ■' 

I  actionablci  they  must  have  relation  to  the  trade  or  prdession  of  the  plaintiff. 

Rule  absolute. 


LUCY  t;.  WAIiROND,  Adminbtrator  of  WALROND.    June  6. 

Defendant,  before  taking  out  letters  of  administration,  sanctioned  an  ezpensiFe  funeral 
which  a  relation  had  ordered  for  the  deceased :  Held,  that  after  taking  out  administrm- 
tion,  defendant  was  liable  in  the  capacity  of  administrator  for  this  expense. 

AfisiTBfPsrr  for  work  and  labour  performed  by  the  plaintiff,  as  undertaker, 
about  the  funeral  of  Caroline  Walrond,  deceased,  at  the  request  of  the  defendant, 
as  administrator,  and  for  hearses,  ooaches,  horses,  and  other  necessary  things 
used  and  applied  in  the  furnishing  and  oonducting  the  said  funeral ;  for  money 
paid  for  the  use  of  the  defendant  as  administrator,  as  aforesaid ;  and  for  money 
due  from  him  in  that  capacity  upon  an  account  stated. 

Plea,  that  the  defendant  brought  68/.  into  court,  to  be  paid  to  the  plaintiff, 
and  that  he  ouffht  not  further  to  maintain  his  action. 

At  the  trial  before  Parke,  B.,  at  the  last  Gloucester  assises,  it  appeared  that 
Mrs.  Caroline  Walrond,  the  defendant's  mother,  a  lady  of  fortune,  died  on  the 
81st  of  October,  1888,  at  Lasborough,  in  Gloucestershire.  The  defendant 
being  at  that  time  at  Paris,  Sir  BetheU  Codrington,  the  brother  of  the  deceased, 
was  sent  for,  and  gave  orders  that  the  deceased  should  be  buried  at  Dodington, 
the  fomilv  seat,  eleven  miles  from  Lasborough,  and  that  the  funeral  should  be  a 
respectable  one.  The  funeral  was  perform^  by  the  plaintiff,  at  an  expense  of 
761.  7«.  Id.,  including  14/.  Is.  M,  for  a  hearse  and  four  horses,  mourning  c(Mieh 
and  four  horses,  and  two  *post  horses ;  and  5/.  6$.  Od.  for  foes  to  the  r^co  lo 
clergyman,  the  payment  of  which  the  plaintiff  foiled  to  prove  at  the  L  °^ 

The  defendant,  in  a  letter  from  Ptaris,  addressed  to  Ladj  Codrington,  and 
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4atod  November  10th  1888,  exprened  his  fear  tbat  even  before  be  bad  beard 
of  bia  mother's  death,  ihe  last  melaaoholj  offioea  moat  have  been  paid  to  her  re- 
maiiia)  and  about  the  24th  of  November,  in  answer  to  a  letter  addressed  to  him 
at  hia  residenoe  in  London,  by  Lady  Codrington,  the  defendant  wrote  as 
follows : — 

''  We  arrived  in  London  on  Tuesday  evening,  and  I  found  your  kind  letter, 
and  one  from  my  unele,  inclosing  a  copy  of  my  poor  mother's  will.  I  delayed 
writing  until  I  could  with  some  oertamty  say  when  I  could  leave  London.  I 
now  hope  to  set  away  Monday  or  Tuesday  next^  and  I  will  avail  myself  of  vour 
and  my  uncle^s  kind  invitation  to  come  to  Dodington.  The  next  day,  I  will  ask 
you  or  Sir  Bethell  to  be  so  good  as  to  accompany  me  to  Lasborongh,  to  break 
the  seals,  and  commence  our  sad  duty,  I  am  obliged  to  you  and  to  him  for  all 
you  have  done,  which  was  certainly  the  best,  and  all  that  could  be  done. 
Would  you  or  Sir  Bethell  have  the  kindness  to  do,  what  I  am  told  must  be 
done  sooner  or  later,  send  some  one  to  the  house  to  take  a  list  of  all  property 
whatsoever,  in  and  out  of  doors,  which  is  not  sealed  up,  with  a  view  to  its  future 
valuation.    This  will  shorten  my  melancholy  task/' 

The  following  codicil  was  attached  to  the  will  of  the  deceased :  ^<  I  wish  to  be 
buried  in  the  nearest  churchvard  to  the  place  in  which  I  may  die,  with  as  little 
expense  as  possible ;  neither  hearse  nor  carriage ;  but  to  be  carried  by  twelve  re- 
spectable labourers,  who  shall  receive  not  less  than  a  guinea  each.  I  wish  no 
friend  or  relative  to  mourn  for  me,  that  is,  to  wear  mourning.'' 
*8481  ""^^  defendant  refusing  to  pay  for  the  removal  of  the  ^deceased  to  Dod- 
^  ington,  resisted  the  plaintiff's  claim  for  more  than  63/.,  the  estimated 
expense  of  a  plain  funeral. 

The  defendant  took  out  letters  of  administration  cum  testamento  annexo,  in 
November,  1834,  and  the  effects  were  sworn  to  be  under  the  value  of  4000/. 

The  plaintiff  relied  on  Rogers  v.  Price,  3  Yonnge&  Jer.  28,  where  it  was  held 
that  an  executor  who  had  assets  sufficient  for  that  purpose,  was  liable,  upon  an 
implied  promise,  to  pay  for  a  funeral  suitable  to  the  degree  of  his  testator,  fur- 
nished by  the  directions  of  a  third  person. 

It  was  contended  also,  that  the  pavment  of  money  into  court,  upon  a  declara- 
tion charging  the  defendant  in  the  character  of  administrator  was  an  admission 
of  his  liability,  in  that  character,  on  the  contract  made  for  him  by  Sir  Bethell 
Godrington;  and  that  the  letter  from  London  was  a  ratification  of  all  that  had 
been  done. 

For  the  defendant,  it  was  argued  that  the  payment  into  court  under  a  plea  of 
payment,  admitted  no  liability  on  any  contract  for  an  expense  of  more  than  58/.; 
and  that  without  producing  the  letter  from  Lady  Codrington,  to  which  the  de- 
fendant's letter  from  London  was  an  answer,  that  letter  could  not  be  esteemed 
a  ratification  of  the  order  for  the  fonend,  but  seemed  rather  to  relate  to  the  dis- 
position of  the  property. 

Parks,  B.  was  of  opinion  that,  provided  the  defendant  had  assets,  of  which 
there  was  evidence  to  go  to  a  jury,  he  was  liable  for  such  a  funeral  as  the  tes- 
tatrix had  ordered;  and  for  such  a  funeral  as  Sir  Bethell  Codrington  had 
ordered,  if  the  jury  should  be  of  opinion  that  the  defendant's  letter  from  Lon- 
don was  a  ratification  of  that  order. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  18/.  S$,  Od, 
,^0441  *Maule  moved  for  a  new  trial,  on  the  ground  that  under  the  circum- 
^  stances  of  the  case,  the  defendant  was  not  liable  for  more  than  the 
expense  of  an  ordinary  funeral.  In  Sogers  v.  Price,  3  Tounge  &  Jerv.  28,  the 
executor  was  held  liable  to  defrav  reasonable  funeral  expenses.  But  here  an 
order  was  given  by  tbe  brother  of  the  deceased  for  an  expensive  funeral,  in  op- 
position to  the  directions  contained  in  the  will  of  the  deceased.  At  that  time 
4be  defendant  was  absent;  there  was  therefore  no  privity  between  him  and  the 
plaintiff,  unless  it  arose  upon  the  subsequent  ratification;  and  the  letter  of  the 
24di  of  Novembtf  ;  would  not  amount  to  a  ratification,  unless  the  letter  to  which 
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it  was  an  answer  expaesslj  stated  the  contract  entered  into  by  Sir  Bethell  Cod- 
Tington :  that  letter,  however,  was  never  produced.  But  if,  upon  production,  it 
had  disclosed  the  terms  of  the  contract  with  the  plaintiff,  the  defendant  at  the 
time  of  the  supposed  ratification  was  not  administrator,  and  therefore  could  not 
ratify,  or  be  liable  to  an  action  in  the  character  of  administrator :  if  liable  at  all, 
it  must  have  been  on  his  own  responsibility;  and  then,  this  action  against  him 
in  the  character  of  administrator  was  misconceived. 

The  payment  into  court  by  plea  of  payment  to  a  general  indebitatus  assump- 
sit, did  not  admit  more  than  payment  under  a  rule  of  court  in  the  old  practice, 
and  such  payment  admitted  merely  that  the  defendant  was  liable  to  the  extent 
of  the  sum  paid  in,  and  no  further.  Mellish  v,  Alnutt,  2  M.  &  8.  106;  Black- 
bum  V,  Scholes,  2  Campb.  841;  Seaton  v.  Benedict,  6  Bingh.  82.  A  rule  nisi 
having  been  granted, 

Talfourdy  Seijt.  and  Lumley,  who  shewed  cause,  relied  upon  Rogers  puo^g 
V.  Price,  and  upon  the  finding  of  the  jury,  *as  to  the  effect  of  the  de-  ^ 
fendant's  letter  of  November  24th.     It  would  no  doubt  have  been  more  satia- 
hctOTj  if  the  letter  had  been  produced  to  which  that  was  an  answer;  but  the 
answer  itself  was  evidence  to  go  to  the  jury. 

Mavk  and  /?.  K  Richards  were  heard  in  support  of  the  rule. 

TiNDAL,  C.  J.  If  this  case  was  properly  left  to  the  jury,  there  is  no  reason 
for  disturbing  the  verdict,  the  sum  recovered  being  under  20?.  And  it  appears 
to  us  that  there  was  evidence  to  go  to  the  jury. 

This  is  an  action  for  work  and  labour  performed  in  conducting  a  funeral,  and 
for  hearses,  coaches,  and  horses  supplied  on  the  occasion,  by  the  plaintiff,  at  the 
request  of  the  defendant,  administrator  of  the  deceased.  The  defendant  puts  in 
a  pica  that  he  has  brought  537.  into  court,  to  be  paid  to  the  plaintiff,  and  that 
he  ought  not  further  to  maintain  this  action.  I  am  unable  to  perceive  any  dif- 
ference between  the  effect  of  this  plea,  and  of  payment  into  court  under  a  rule, 
according  to  the  old  practice.  The  payment  under  the  rule  was  directed  against 
the  further  maintenance  of  the  action,  and  when  the  present  plea  concludes 
against  the  further  maintenance  of  the  action,  it  leaves  the  question  as  to  fur- 
ther damages  the  same  as  under  the  old  plea  of  non-a^sumpsitf  and  payment 
into  court  under  a  rule.  The  defendant  therefore  is  not  bound  by  the  admission, 
beyond  the  53/.  paid  into  court,  and  it  is  open  to  him  to  make  any  objections 
to  the  recovery  of  further  damages.  But  this  action  is  brought  against  him  in 
his  character  of  administrator,  which  is  admitted  by  the  course  of  the  pleadings, 
and  the  question  is,  whether  the  defendant  in  that  character  has  ratified  r^oia 
the  order  given  for  burying  the  deceased  at  a  distance  *from  her  resi-  L 
dence.  I  think  the  letter  of  the  24th  of  November,  1833,  amounts  to  such  a 
ratification. 

It  has  been  objected,  first,  that  at  the  time  he  wrote  that  letter,  it  does  not 
appear  the  defendant  knew  in  what  way  the  funeral  had  been  performed;  and 
secondly,  that  he  could  not  then  ratify  the  order  for  the  funeral  in  the  character 
of  administrator,  because  he  did  not  take  out  administration  till  long  afterwards. 

Now,  the  letter  was  written  on  a  Saturday,  the  defendant  having  arrived  in 
liondon  on  the  preceding  Tuesday,  at  which  time  the  funeral  had  been  per- 
formed ;  and  I  cannot  help  collecting  that  the  writer  must  have  been  told  of 
what  had  taken  place  as  to  the  funeral :  he  says,  '<I  found  your  kind  letter,  and 
one  frbm  my  uncle,  inclosing  a  copy  of  my  poor  mother's  will. — I  am  much 
obliged  to  you  and  to  him  for  all  you  have  done,  which  was  certainly  the  best, 
and  all  that  could  be  done.  Would  you  or  Sir  Bethell  have  the  kindness  to 
do,  what  I  am  told  must  be  done  sooner  or  later,  send  some  one  to  the  house  to 
take  a  list  of  all  property  whatsoever,  in  and  out  of  doors,  which  is  not  sealed 
up,  with  a  view  to  its  future  valuation." 

The  circumstance  and  tone  of  the  letter  is  that  of  a  man  who  expected  to  be 
personal  representative;  why  else  should  he  speak  of  breaking  seals,  and  makine 
an  inventory  ?    Accordingly,  a  year  after,  he  does  take  ont  administration;  ana 


846]  3  Bixgham's  N.  C.  389 

it  is  reasonable  that  any  effect  of  the  letter  should  refer  to  his  powers  in  th^ 
capacity  of  administrator. 

But  it  is  said,  that  as  he  was  not  administrator  at  the  time,  the  letter  cannot 
have  that  effect.  It  is  clear,  however,  that  a  creditor  who  assents  before  ad- 
ministration, to  a  given  disposition  of  the  intestate's  effects,  is  bound  by  it  after 
administration.  Now  if  a  creditor  is  bound  after  administration,  by  an  assent 
*8471  S^^^°  before  administration  to  a  particular  disposition  of  the  intestate's 
•J  ^effects,  why  should  not  the  admiuistrator  after  administration  be  equally 
bound  by  what  he  undertook  before  ?  After  paying  money  into  court  in  the 
capacity  of  administrator,  he  must  be  supposed  to  have  sanctioned  as  adminis- 
trator the  funeral  of  the  intestate;  the  question  is  confined  to  the  amount  that 
ought  to  be  paid;  and  it  becomes  unnecessary  to  say  any  thing  as  to  the  case  of 
Rogers  V.  Price,  3  Younge  &  Jer.  28. 

Pabk,  J.  It  is  unnecessary  to  discuss  the  case  of  Rogers  v.  Price,  for  there 
can  be  no  doubt,  on  reading  the  defendant's  letter  of  the  24th  of  November, 
that  he  had  been  apprised  of  all  that  had  been  done,  and  that  he  intended  to 
take  out  letters  of  administration.  He  had  no  right  to  order  a  valuation  of  the 
effects  unless  he  intended  to  take  out  administration ;  and  administration  when 
granted  has  relation  to  the  death  of  the  intestate,  so  as  to  give  validity  to  acts 
done  before  administration.  The  question  therefore  was  properly  left  to  the 
jury,  and  the  learned  judge  not  being  dissatisfied  with  the  verdict,  this  rule 
must  be  discharged. 

Yauohan,  J.  I  am  of  the  same  opinion,  and  should  regret  if  we  were  com- 
pelled to  declare  that  the  plaintiff  is  not  entitled  to  recover.  I  do  not  subscribe 
to  the  distinction  attempted  to  be  made  between  payment  into  court  under  a 
plea,  and  payment  under  a  rule,  and  I  think  that  the  defendant  is  not,  by  this 
payment,  precluded  from  raising  any  objection  to  the  further  maintenance  of 
the  action :  but  nothing  turns  on  Rogers  v.  Price,  which  only  decides  that  the 
personal  representative  is  liable  for  the  expense  of  a  suitable  funeral.  The 
*8481  ^^^^^^^'^  ^^^^  ^9  whether  it  was  properly  left  to  *the  jury  to  determine 
J  that  the  defendant  had  ratified  the  order  given  for  his  mother's  funeral; 
and  upon  reading  the  letter  of  the  24th  of  November,  no  one  can  entertain  any 
doubt.  From  his  directions  as  to  breaking  seals  and  taking  a  valuation,  it  is 
plain  he  was  contemplating,  if  not  assuming,  the  character  of  executor  or  ad- 
ministrator. 

CoifTMAN,  J.  It  has  been  urged  that  the  action  against  the  defendant  in  the 
capacity  of  administrator  is  misconceived,  and  that  he  should  have  been  sued, 
if  at  all,  in  his  own  character.  If  so,  he  should  have  pleaded  non-assumpsit. 
Bat  the  plea  of  payment  into  court  admits  that  the  plaintiff  has  a  right  to  sue 
to  some  extent  on  all  the  counts  in  the  declaration,  and  admits  that  the  defend- 
ant is  properly  sued  in  the  character  of  administrator.  In  Meager  v.  Smith,  4 
B.  &  AdoL  680,  it  is  said,  <<  With  regard  to  the  effect  of  paying  of  monev  into 
ooart,  there  is  no  doubt,  but  that  if  such  a  payment  is  made  on  a  count  alleging 
a  speoiaX  contract,  it  operates  as  an  admission  of  that  contract."  It  comes  then 
to  the  question,  whether  there  is  on  the  face  of  the  defendant's  letter  a  ratifica^ 
tioa  of  the  order  for  conducting  the  funeral  in  the  particular  manner  which 
ooeasioned  the  expense.  That  letter  refers  to  another  which  was  not  produced, 
but  there  was  sufficient  to  enable  the  jury  to  infer  that  the  defendant  knew 
and  approved  of  what  had  been  done.    I  think,  therefore,  the  rule  must  be 

Discharged. 
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An  innkeeper  Is  not  liable  in  trover  for  the  loss  of  articles  deposited  in  his  bouse  fbr  the 
purpose  of  being  forwarded  by  a  carrier. 
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Troyeb  for  a  coat  and  pantaloons. 

Plea,  not  ffuiltj. 

The  defendant  kept  a  public-house  at  Oxford,  frequented  by  farmers. 

The  plaintiff's  clothes,  packed  up  in  a  box,  were  deposited  in  the  defend* 
ant's  kitchen,  behind  the  settle,  by  a  person  who  said  the  box  was  to  stay  till 
Cilled  for. 

The  box  was  never  seen  again  by  the  plaintiff,  but  when  he  inquired  for  it, 
the  defendant  said,  "  I  suppose  it's  behind  the  settle." 

Verdict  for  the  plaintiff^  with  leave  for  the  defendant  to  move  to  enter  a  non- 
suit instead,  on  the  ground  that  there  was  no  evidence  of  any  oonversion. 

Ludlow,  Seijt.  having  obtained  a  rule  nisi  accordingly, 

V.  Lee  appeared  for  the  pUdntiff ;  but  upon  reading  the  learned  judge's  report, 
as  above, 

The  rule  was  made  Absolute. 

In  a  similar  action  by  a  sister  of  the  plaintiff  against  the  same  defendant,  it 
was  proved  that  the  defendant  received  parcels  for  carriers ;  that  the  parcels 
were  accustomed  to  be  placed  behind  the  settle ;  and  that  when  application  was 
made  for  the  parcel  in  question,  the  defendant's  wife  said,  <'  My  husband  has 
sent  it,  no  doubt,  by  Croft,  the  carrier:  he  has  a  bad  memory;  it's  a  pity  you 
did  not  speak  to  me."  Verdict  for  the  defendant. 

F.  Xee,  in  Easter  term,  moved  for  a  new  trial,  on  the  ground  that  the  r^ggn 
language  of  the  wife  shewed  that  the  defendant  had  interfered  by  giving  ^ 
directions,  which  would  amount  to  a  conversion. 

Sbd  peb  Curiam.  What  was  there  to  go  to  the  jury?  Was  there  any 
thing  but  negligence  f    That  will  not  support  the  action.  Bule  refused. 


BEALE  and  Another  v.  SANDERS  and  Another.    June  7. 

Defendants  having  for  several  jears,  as  assignees  under  a  roid  lease,  paid  the  rent 
reserved,  and  not  having  re-assigned,  Held,  liable  to  repair  to  the  end  of  the  term 
according  to  the  covenant  in  the  lease. 

The  first  count  of  the  declaration  stated,  that  the  defendants  had  become  and 
were  tenants  to  the  plaintifis  of  a  certain  brewery,  messuage,  stables,  out-houses, 
and  premises,  situate,  &o.,  and  in  consideration  thereof  they  undertook  and  pro- 
mised that  they,  the  defendants,  should  and  would,  at  their  proper  costs  and 
charges  from  time  to  time,  and  at  all  times  thereafter  during  their  said  tenanc}', 
well  and  sufficiently  repair,  uphold,  support,  and  maintain,  mend  and  keep,  the 
said  brewery,  messuage,  stables,  outhouses,  and  premises,  and  all  and  singular 
the  erections  and  buildings  then  erected  and  built,  and  thereafter  to  be  thereon 
erected  and  built,  in,  by,  and  with  all  and  all  manner  of  needful  and  necessary 
reparations  and  amendments  whatsoever,  when,  where,  and  as  often  as  need  or 
occasion  should  be  and  require,  (fire,  which  might  happen  to  destroy  the  said 
premises,  or  any  part  thereof,  only  excepted).  The  count  then  stated  as  a 
breach,  that  the  defendants,  after  the  making  of  their  said  promise  and  under- 
taking, and  during  the  continuance  of  their  said  ^tenancy,  wron^lly  r«g5| 
and  unjustly  suffered  and  permitted  the  said  brewery,  &c.  to  be  ruinous,  ■- 
broken  down,  prostrated,  and  destroyed ;  and  the  same  to  remain  and  continue 
80  ruinous,  broken  down,  prostrated,  and  destroyed. 

There  was  a  second  count  for  use  and  occupation  of  the  same  premiseB,  and 
a  count  upon  an  account  stated. 

The  defendants  pleaded  the  general  issue  to  the  whole  declaration,  and  three 
other  pleas  traversing  the  allegations  in  the  first  count. 

At  the  trial  brfore  Tindal,  C.  J.,  at  the  sittings  after  Hilary  term  18S6,  a 
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Terdict  mm  found  for  tlie  pluntiffiii  sabjeet  to  the  opinion  of  the  Oonrt  on  the 
following  case : — 

Theophilns  Salway  being  seised  in  fee  of  the  premises  in  question  (then  ealled 
the  Burying  Ground),  on  the  12th  of  August  1756,  bj  his  will  of  that  date,  de- 
Tiaed  the  same,  together  with  sereral  other  lauded  estates,  to  his  brother  Riohard 
Salway,  for  life;  remainder  to  his  first  and  other  sons  in  tail;  remainder  to  the 
Bev.  Doctor  Thomas  Salway,  for  life;  remainder  to  John  Salway,  son  of  the  said 
Thomas  Salway,  and  then  a  minor,  for  life:  remainder  to  the  first  and  other 
sons  of  the  said  John  Salway,  with  remainders  over :  the  devise  contained  amongst 
other  thinffs,  the  following  power  of  leasing;  viz.  ''And  I  do  hereby  declare 
that  it  shadl  be  lawful  for  the  said  tenants  for  life,  when  and  as  they  shall  re* 
Bpeotively  come  into  possession  of  my  said  estates  hereby  devised  by  virtue  of 
tne  limitations  aforesaid,  to  make  leases  thereof  for  any  term  or  number  of  years 
not  exoeeding  twenty-one  years,  at  the  best  improved  rents  that  can  be  gotten, 
without  taking  any  fine  for  making  the  same,  to  m  ntch  lea$e$  be  made  to  take 
flace  vn  poMiesnon,  and  do  contain  usual  covenants  according  to  the  nature  of 
die  estates,  and  so  as  the  tenants  do  execute  counterparts  of  their  respective 
3^501  *loAMs>  And  I  further  empower  the  said  tenants  for  life,  when  and  as 
'"J  they  shall  respectfully  come  into  possession  of  my  said  estates  as  afore- 
said, to  make  leases  of  such  part  thereof  as  consists  of  houses,  or  ground  in 
London,  or  in  the  county  of  Middlesex,  for  any  term  or  number  of  years  not 
exceeding  sixty-one  years,  for  the  purpose  of  building,  rebuilding,  or  substan- 
tially repairing  the  said  estates,  but  without  taking  any  fine  for  the  granting 
snch  leases,  and  so  as  there  be  reserved  thereon  the  best  rent  that  can  reason- 
ably be  got,  according  to  the  nature  and  circumstances  of  the  case ;  and  so  as 
such  leases  do  contain  all  proper  and  reasonable  covenants;  and  so  as  the  ten* 
ants  do  execute  counterparts  of  their  respective  leases." 

The  said  T.  Salway,  after  making  his  will,  died  on  the  1st  of  May  1760, 
without  revoking  the  same;  and  R.  Salway,  his  brother,  the  first  devisee  for 
life  as  aforesaid,  became  possessed  of  the  premises  in  question,  and  other  the 
said  devised  estates,  under  and  by  virtue  of  the  said  devise. 

On  the  19th  of  July  1768,  by  indenture  of  lease  of  that  date,  R.  Salway  de- 
mised the  premises  in  question  to  one  James  Whalley  for  the  term  of  twenty- 
one  years,  at  the  yearly  rent  of  5/. ;  and  afterwards,  by  an  indenture  of  lease, 
dated  the  6th  of  July  1769,  made  between  said  R.  Salway  of  the  one  part,  and 
George  Uppom  and  Thomas  Main  of  the  other  part,— after  reciting  the  lease 
of  the  19th  of  July  1763;  that  by  several  mesne  assignments  the  term  thereby 
granted  had  become  vested  in  one  George  Wheeler,  who  had  died,  and  that  it 
was  then  the  property  of  his  executors;  and  that  the  said  executors,  by  inden- 
ture of  lease  bearing  date  the  29th  of  «Fanuary  1768,  had  demised  the  said  pre- 
mises, with  all  the  erections  and  buildings  thereon,  to  said  G.  Uppom  and  T. 
Main,  for  the  residue  of  the  said  term  of  years,  at  the  vearly  rents,  covenants, 
^pLQ-t  AD^  agreements  in  *the  underlease  last  aforesaid  mentioned;  and  also 
J  reciting  that  G.  Uppom  and  T.  Main,  since  the  granting  of  the  lease  to 
them,  had  erected  and  built  several  erections  and  buildings  on  the  said  premises 
for  the  better  carrying  on  of  their  trade  and  business  of  soap-boilers;  and  for 
the  better  carrying  on  of  their  trade  intended  to  erect  and  build  several  other 
erections  and  buildings  on  the  said  premises, — ^it  was  witnessed  that  the  said  R. 
Salway  did  demise  and  let  the  said  premises  unto  G.  Uppom  and  T.  Main,  their 
executors,  administrators,  and  assigns,  to  have  and  to  hold  the  same  to  them, 
their  executors,  administrators,  and  assigns,  from  the  end  and  expiration  of  the 
term  of  twenty-one  years,  mentioned  in  the  same  hereinbefore  recited  indenture 
ik  lease  granted  by  R.  Salway  to  J.  Wballey,  for  and  during  and  until  the  full 
end  and  term  of  forty-six  years,  reserving  a  rent  of  10/.  And  the  said  G.  Up- 
pom and  T.  Main,  for  themselves,  their  executors,  administrators,  and  assigns, 
covenanted  from  time  to  time,  and  at  all  times  thereafter,  during  the  said  term 
well  and  soiBciently  to  repair,  uphold,  deanse,  and  keep  the  said  piece  or  parcel 
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of  land^  aad  all  and  Bingular  the  eveetiona  and  bmldings  then  eraaCed  and  bnilti 

or  thereafter  to  be  erected  and  built,  on  the  said  preniiBes,  with  the  appnrtenanoea 
thereinbefore  demised,  and  eveiy  part  and  parcel  thereof,  in  by  and  with  all 
and  all  manner  of  needful  and  neoeeaarj  reparations  and  cleansing  whatsoever; 
and  that,  when,  where,  and  as  often  as  need  or  occasion  should  be  and  require : 
and  the  said  piece  or  parcel  of  land,  with  the  erections  and  buildings  thereon 
erected  and  built,  or  to  be  erected  and  built,  and  other  the  premises  being  so 
well  and  sufficiently  repaired,  &o.  at  the  end  of  the  said  term  or  other  sooner 
determination  of  that  demise,  unto  the  said  R.  Salway,  his  executors,  admin- 
istrators, and  assigns,  peaceably  and  quietly  to  leaTC,  surrender,  and  yield  up ; 
fire,  &o.  excepted. 

^Richard  Salway,  the  said  lessor,  died  on  the  25th  of  July  1775,  and  r*Q^ 
J.  Salway  became  seised  of  the  said  premises,  under  and  by  virtue  of  the   ^ 
devise  aforesaid,  as  tenant  for  life;  remainder  to  his  first  and  other  sons  in  tail 
as  aforesaid. 

After  a  recovery  suffered  by  him  and  his  son,  R.  Salway,  in  1795,  the  son  in 
1825  devised  the  premises  to  the  plainti&,  Thomas  Beale  and  Job  Walker 
Baugh,  upon  certain  trusts  in  the  will  mentioned,  and  nominated  them  his  exe- 
cutors. The  said  R.  Salway  afterwards  died  without  revoking  or  altering  his 
said  will. 

The  lease  of  1768  aforesaid,  and  the  term  of  twenty-one  years  tha^by  creat- 
ed, and  the  indenture  of  1769  aforesaid,  and  the  term  alleged  to  have  been  thereby 
created  as  aforesaid,  afterwards  vested  in  Samuel  Sanders,  by  assignment. 

By  indenture,  bearing  date  the  28th  of  September  1795,  made  between  Sam- 
uel  Sanders  of  the  one  part,  and  John  Oxley  and  Frederick  Teash  of  the  other 
part, — reoitine,  that  by  a  certain  indenture  of  lease,  bearing  date  the  5th  of 
September  17Sl,  made  between  the  said  S.  Sanders  of  the  one  part,  and  James 
Haig,  John  Haig,  and  John  White,  distillers,  of  the  other  part,  it  was  witnessed 
that,  in  consideration  of  150^.,  and  for  other  the  considerations  therein  men* 
tioned,  the  said  S.  Saunders  had  demised  and  leased  the  premises  in  question 
with  the  buildings  thereon,  for  fourteen  years,  at  the  yearly  rent  of  76^.,  with  a 
proviso  for  granting  a  further  term  at  the  end  of  the  fourteen  years;  and  recit- 
ing, that  by  virtue  of  several  mesne  assignments,  the  said  recited  indenture  of 
lease,  and  the  premises  thereby  demised,  and  all  benefit  and  right  of  renewal 
therein,  had  become  absolutely  vested  in  the  said  J.  Oxley  and  F.  Teash,  who 
had  requested  the  said  S.  Sanders  to  grant  them  a  lease  for  the  term  of  forty 
years,  to  be  computed  from  the  date  of  the  said  indenture  of  lease,  which  the 
said  *S.  Sanders  had  agreed  to  do;  and  also  to  grant  them  a  further  r^oee 
term  of  eight  years  and  three  quarters  therein,  upon  being  paid  the  sum  ^ 
of  872/., — ^it  was,  by  the  said  indenture  of  the  28th  of  September  1795,  wit- 
nessed, that  in  consideration  of  the  said  sum  6f  872/.  to  the  said  S.  SanderSi 
paid  by  J.  Oxley  and  F.  Teash,  the  said  S.  Sanders  did  demise  the  premises  to 
J.  Oxley  and  F.  Teash,  their  executors,  administrators  and  assigns,  for  the 
term  of  thirty-four  years  and  three  quarters  from  Michaelmas  then  next,  at  the 
annual  rent  of  76/.;  which  said  last-mentioned  indenture  of  lease  oontainedi 
amongst  others,  the  following  covenant:  vis.  That  J.  Oxley  and  F.  Teash  would, 
at  all  times  during  the  said  term  thereby  granted,  at  their  own  costs  and  charges 
well  and  sufficiently  repair,  uphold,  support,  and  keep  the  said  premises  by  all 
needful  and  necessary  reparations  and  amendments;  and  the  premises  with  the 
appurtenances,  at  the  end,  expiration,  or  other  sooner  determination  of  the  said 
indenture,  would  peaceably  and  quietly  leave,  surrender,  and  yield  up  unto  S. 
Sanders,  his  executors,  administrators,  or  assigns,  together  with  the  several  fix* 
tures  and  things  mentioned  and  contained  in  the  schedule  thereunder  written, 
(reasonable  use,  &o.  excepted.) 

There  was  also  a  power  of  re-entry,  if  any  of  the  covenants  should  not  be 
kept 
The  said  S.  Sanden,  since  deceaeed,  received  the  said  rent  of  76/.|  reserved 
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hw  the  laft  sieiilHmed  lewe,  uaoally  «atil  his  deoeaae,  whieh  happened  on  the 
10th  of  July,  1815.  The  defendants  reoeived  the  said  rent  of  76/.  from  that 
period  amtil  lady-day,  1830. 

The  said  S.  Sanders  paid  the  rent  of  10/.,  reserved  by  the  hereinbefore  men- 
tioned indenture  of  lease  of  the  6th  of  July,  1769,  from  the  year  1794  until  his 
^oi'f^'r  death f  and  the  defendants  afterwards  paid  the  said  annual  rent  of  10/. 
^^^^  to  the  said  £.  Salway,  unUl  his  *death  in  1825 ;  and  afterwaids  paid 
the  pUuntiflb  the  said  rent  from  that  period  until  Ohristmas,  1827;  after  which 
time  they  did  not  pay  any  rent  for  the  premises. 

In  1828  one  Ayres,  who  was  then  in  possession  of  the  premises,  began  to 
pull  down  and  destroy  the  buildings  thereon  then  erected.  About  February, 
1829,  one  Barton  got  possession  of  the  premises ;  and  all  the  buildings  ^ere 
afterwards  destroyed ;  and  at  the  oommenoement  of  the  action  the  premises 
remained  in  the  same  state. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were  <» 
vera  not  entitled  to  recover  upon  both  or  either  of  the  counts  of  the  declaration. 
If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  so  entitled,  then, 
inasmuch  as  the  amount  of  damages  was  to  be  settled  and  determined  by  an 
arbitrator  named  by  the  parties,  another  question  for  the  opinion  of  the  Court 
would  be,  upon  what  principle  the  said  damages  should  be  calculated. 

Archbold  for  the  plaintiffs.  The  lease  of  1769,  not  having  been  made  la 
pursuance  of  the  power  in  the  will  of  T.  Salway,  was  void  as  against  the  remain- 
dermau ;  Doe  v.  Cavan,  5  T.  R.  567 ;  but  as  the  defendants  must  be  taken  to 
hold  over  as  tenants  from  year  to  year  they  arc  bound  to  repair,  and  are  liable  for 
permissive  and  commissive  waste.  For  a  tenant  for  years  is  subject  to  an  action 
tVir  waste ;  lit  s.  67;  though  a  tenant  at  will  is  not;  Gibson  v.  Wells,  1  N.  R. 
200 ;  Brown  v.  Crump,  1  Marsh.  567,  which  may  be  cited  against  the  plain- 
tiffs, only  decided  that  in  a  declaration  it  is  not  sufficient  to  rely  on  the  mere 
relation  of  landlord  and  tenant  as  a  consideration  for  imposing  on  the  tenant  the 
*S571  *^^^S^^^^  0^  repair,  where  it  does  not  appear  that  the  defendant  is  more 
-'  than  a  tenant  at  will.  In  Heme  v.  Bembow,  4  Taunt.  764,  there  was  a 
lease  without  any  covenant  to  repair ;  and  the  waste  complained  of  was  only 
permissive ;  here  it  is  commissive ;  but  the  Court  said,  ^^  Whatever  duties  the 
Jaw  casts  on  the  tenant,  the  hiw  will  raise  an  assumpsit  from  him  to  perform.'' 

At  all  events  the  defendants  here,  and  their  predecessors,  having  regularly 
pud  the  rent  reserved  by  the  lease  of  1763;  must  be  taken  to  have  consented  to 
hold  on  terms  of  that  lease,  and  the  rather,  as  they  recited  it  in  their  under 
leases  to  Haig  and  James,  and  Oxley  and  Teash.  In  Doe  dem.  Bigge  v.  BeH, 
5  T.  R.  471,  it  was  held  that  if  a  land  leased  for  seven  years  by  parol,  and  agreed 
that  the  tenant  should  enter  at  Lady-day  and  quit  at  Candlemas,  though  the 
lease  was  void  by  the  statute  of  frauds  as  to  the  duration  of  the  term,  the  tenant 
held  under  the  terms  of  the  lease  in  other  respects ;  and  therefore  the  landlord 
could  only  put  an  end  of  the  term  at  Candlemas.  So,  in  Biohardson  v.  Gifford, 
1  Adol.  &  Ell.  52,  the  deoUration  stated,  that  the  defendant  had  become  tenant 
to  the  pUuntiffs,  of  premises,  upon  the  terms  that  he  should  keep  the  premises 
in  tenan table  repair  during  the  said  tenancy;  it  was  proved  that  he  took  the 
premises  by  written  agreement,  for  three  years  and  a  quarter,  and  en^ged  to 
keep  them  in  good  repair  during  the  time  they  should  be  in  his  occupation,  but 
tlie  agreement  was  neither  stamped  as  a  lease,  nor  signed  by  both  parties : 
it  was  held  that  the  defendant  was  bound  by  tho  covenant  to  repair,  though  the 
agreement  was  void,  as  to  the  duration  of  the  term,  by  the  statute  of  frauds; 
and  that  the  count  was  applicable. 

^8581       ^'^^  damages  therefore  in  the  present  case  should  be  estimated  on  the 
-'  same  principle  as  if  the  pluntiffs  had  declared  in  covenant  on  the  original 
lease. 

Wiffhiman  for  the  defendants.  The  declaration  here  onlv  states,  that  the 
defendants  held  as  tenants  to  the  plaintiffs ;  and  the  mere  relation  of  landlord 
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and  tenant  is  not  enffieient  to  raise  the  liability- to  repair:  Brown  ▼.  Cmmp. 
Conceding  for  the  pnrpoee  of  argument,  that  the  defendants  held  under  the 
terms  of  die  lease  of  1763,  this  declaration  is  not  sufficient  to  charge  them ;  it 
ought  to  have  stated  that  they  were  tenants  according  to  the  terms  of  a  certain 
lease.  No  sufficient  consideration  appears  for  the  defendants  promise;  and  a 
tenant  from  year  to  year  is  not  liable  for  permissiye  waste :  Gibson  t.  Wells ; 
Heme  v.  Bembow ;  Torriano  y.  Goring,  6  Oar.  &  Payne,  8 ;  Amworth  t.  John- 
son, 6  Car.  &  Payne,  289 ;  Horsefall  t.  Mather,  Holt  N.  P.  C.  7.  At  all  events 
the  plaintiffs  should  haye  sued  Ayres ;  for  the  defendants  are  not  the  original 
lessees ;  and  there  is  nothing  in  this  declaration  to  shew  why  the  defenduints 
should  be  liable  for  the  act  of  Ayres.  [Tindal,  C.  J.  referred  to  Powley  v. 
Walker,  5  T.  B.  373.]  If  the  Court  decide  that  the  defendants  held  by  the 
terms  of  the  lease  of  1769,  they  cannot  be  responsible  beyond  the  duration  of 
that  lease,  which  expired  in  1830.  But  the  judgment  should  be  arrested,  on 
the  ground  that  no  consideration  appears  for  the  defendant's  promise. 

Archboldf  in  reply,  contended  that  the  decision  of  the  Court  must  turn  on  the 
facts  stated  in  the  special  case,  and  not  on  the  declaration  alone,  which  might 
have  been  amended  if  objected  to  at  an  earlier  stage. 

*TiNDAL,  C.  J.  The  way  in  which  this  case  strikes  me,  is,  that  the  r*g5g 
defendants  are  in  possession  of  the  premises  in  question  under  a  lease  ■- 
which  is  yoid,  as  not  having  been  made  pursuant  to  the  power  in  the  will  of  the 
devisor.  But  the  defendants,  and  those  under  whom  they  claim,  have  for  seve- 
ral years  paid  the  rent  stipulated  for  by  that  lease,  and  therefore  though  the 
lease  be  void  they  must  be  taken  to  hold  under  the  terms  contained  in  it.  That 
circumstance  gets  rid  of  the  question,  whether  a  tenant  from  year  to  year  is 
liable  for  permissive  waste,  because  the  defendants  are  liable,  according  to  the 
terms  of  the  lease.  That  lease  was  minted  in  1769,  and  expired  in  1830. 
The  rent  reserved  was  10/.  yearly,  which  was  paid  by  the  original  lessee,  by 
Samuel  Sanders,  and  afterwards  by  the  defendants  to  1827 ;  while  the  defen- 
dants themselves  received  the  improved  rent  of  76/.  up  to  1830.  They  must 
have  believed,  therefore,  that  thev  were  holding  on  the  terms  of  the  original 
lease;  and  on  the  first  count  of  the  declaration  there  must  have  been  a  verdict 
for  the  plaintiffs ;  if  so,  the  case  of  Powley  v.  Walker  applies  in  support  of  the 
declaration ;  for  in  that  case  it  was  held,  that  the  mere  relation  of  landlord  and 
tenant  was  a  sufficient  consideration  for  the  tenant's  promise  to  manage  a  hrm 
in  a  husbandlike  manner. 

The  implied  assumpsit  to  repair,  however,  does  not  extend  beyond  the  period 
of  the  lesse  -,  and  the  damages  on  that  head  should  be  estimated  with  reference 
to  the  state  of  the  premises  in  1830. 

Under  the  count,  for  use  and  occupation,  the  defendants  will  be  Uable  for 
their  continued  possession. 

Park,  J.    Although  the  lease  was  void,  yet,  as  the  defendants  held  the 
premises  to  the  end  of  the  term,  and  continued  to  pay  the  rent,  they  are  liable 
to  all  the  stipulations  contained  in  the  lease  in  the  same  way  as  a  ^tenant  r«ogA 
who  holds  over  upon  the  expiration  of  a  valid  lease.     The  repair  should  *- 
be  estimated  according  to  the  damage  sustained  in  1830. 

Yauohan,  J.,  concurred. 

CoLTMAN,  J.  In  this  case  I  think  there  is  a  substantial  ground  of  action 
on  which  the  plaintiffs  are  entitled  to  recover.  The  defendants  must  be  consi- 
dered as  assignees  under  a  void  lease,  which  precludes  the  plainti&  from  suing 
in  covenant;  but  the  defendants  occupied  on  the  terms  of  the  lease  till  it  ex- 
pired, and  that  furnishes  the  measure  of  damages  with  respect  to  the  repairs ; 
namely,  the  state  of  the  premises  in  1830. 

The  question  on  the  sufficiency  of  the  declaration  is  not  without  difficulty ; 
but  I  think  the  declaration  might  be  sustained  after  verdict.  It  is  expressly 
averred  that  the  defendants  were  tenants,  which  is  a  continuing  and  not  a  past 
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confldenitioa,  and  acoording^  to  Powley  v.  Walker  is  a  niflleient  oonaidkration 
fnr  a  promiM  to  use  a  &n&  in  a  hnsbandlike  manner. 

Judgment  for  the  PUdntiffa. 


The  EAST  INDIA  Company  v.  BAKER,  Secretary  of  the  EAST  INDIA 
-^J)ock  Company.    June  7. 

Since  the  43  G.  3,  c  63,  the  right  of  the  East  India  Companj,  under  43  G.  3,  c.  cxxTi., 
to  hare  from  the  East  India  Dock  Crompany  a  return  of  4t.  a  ton  out  of  the  toll  paid 
for  ereiy  ship  haTing  completed  its  sixth  To/age,  applies  only  to  the  kut  Tojage  where 
a  ship  is  taken  ap  for  one  or  more  YOjages  than  six. 

This  action  was  brought  to  recover  from  the  East  India  Dock  Company  cer- 
^8611  ^°  '^^^  ^^  money  which  the  plaintiffs  contended  onght  to  have  been 
''  ^returned  and  repaid  to  them  by  virtue  of  the  statute  48  O.  3,  o.  cxzvi., 
upon  the  ships  following: — viz.,  Thomas  Grenville,  Scaleby  Castle,  Earl  of  Bal- 
carras,  Bnckioffhamshire,  Waterloo,  London,  Canning,  and  Goorgo  the  Fourth, 
the  property  of  the  East  India  Company. 

The  East  India  Dock  Company  was  constituted  by  the  statute  of  48  G.  8,  c. 
czzvi.  (public  and  local,)  and  was  thereby  empowered  to  make  docks  and  basons, 
with  necessary  accommodations  and  requisites  for  the  reception  of  East  India 
ships.  By  section  91,  it  was  enacted,  that  'Hhere  should  be  payable  and  paid 
to  the  East  India  Dock  Company,  or  to  their  collectors,  receivers,  or  agents,  for 
the  use  of  the  said  East  India  Dock  Company,  for  every  ship  or  vessel  entering 
into  and  usinff  any  dock  or  docks,  bason  or  basons,  or  other  works  to  be  made 
by  virtue  of  wat  act,  by  the  master  or  other  person  having  the  charge  or  com- 
mand of  such  ship  or  vessel,  or  by  the  owner  or  owners  thereof,  the  several  and 
respective  rates  following ;  that  is  to  say,  1st,  For  every  ship  or  vessel  (except 
country  ships  or  vessels  thereinafter  described)  entering  inward  and  unloading 
her  cargo  in  the  siud  docks,  and  loading  her  cargo  outwards  in  the  said  docks, 
the  rate  or  sum  of  14s.  per  ton,  according  to  the  register  tonnage  of  such  ship 
or  vessel ;  to  be  paid  within  ten  days  after  such  ship  or  vessel  should  be  cleared 
inwards.  4th,  In  case  any  British,  or  country,  or  other  ship  or  vessel  having 
unloaded  her  cargo  in  the  said  docks,  should  remove  from  the  said  docks  before 
loading  any  cargo  outwards,  and  should  not  load  any  cargo  outwards  in  the  said 
docks,  there  should  be  allowed  and  returned  in  respect  thereof,  the  sum  of  2s. 
to  be  repaid  before  such  ship  or  vessel  should  sail  from  the  port  of  London. 
5th,  And  in  ccue  any  tttch  ship  or  veuel  should  have  completed  her  regular 
i^oao•^  number  ofvoyagesy  or  should  not  be  ^continued  in  the  East  India  trade, 
-'  there  should  he  allowed  and  returned  in  respect  thereof  for  the  last  voy- 
age ofiueh  ship  or  vessel  in  such  East  India  trade j  the  sum  of^s.,  to  be  repaid 
within  one  calendar  month  after  such  ship  or  vessel  should  be  removed  from  the 
dock." 

By  sect.  99,  power  was  given  '<  to  reduce  or  discontinue  all  or  any  of  the 
rates  thereby  granted  and  nutde  payable  to  the  said  East  India  Dock  Company 
and  also  to  advance  or  revive  the  same  again  in  such  manner  as  to  the  East 
India  Dock  Company  should  from  time  to  time  seem  meet  and  expedient,  so  as 
the  said  rates  when  so  advanced  or  revived  again  did  not  exceed  the  rates  there- 
inbefore granted.'' 

By  sect  68,  all  ships  in  the  East  India  trade  were  required  to  unload  at  those 
doeks,  Twith  certain  exceptions,)  and  the  privileges  and  restrictions  granted  and 
imposea  were  not  to  continue  in  force  ''  for  longer  than  the  term  of  twenty-one 
yean,  to  commence  on  the  day  that  any  rate  granted  or  made  payable  by  that 
act  for  or  in  respect  of  any  ship  or  vessel  entering  the  said  docks  or  basons 
ahonld  have  been  demanded  or  taken."    (s.  110.) 
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Those  ezolumyo  privilegeB  expired  on  the  2d  of  Ociobory  1827. 

In  pursuance  of  the  power  above  mentioned  an  abatement  was  made  in  1818 
of  2b.  per  ton  in  the  rates  payable  under  the  first  cknse  of  sect.  91^  from  which 
time  the  rates  were  received  with  that  abatement  until  the  expiration  of  the 
exclusive  privileges  as  above  mentioned,  when  an  agreement  was  come  to  be- 
tween the  two  companies  for  the  East  India  Dock  Company  to  load  and  unload 
all  the  East  India  Company's  own  or  chartered  ships,  and  to  perform  certain 
other  services  for  the  said  East  India  Company,  in  consideration  of  an  annual 
payment  of  36,000/.  for  the  term  of  six  years  from  the  3rd  of  October,  1827. 
No  mention  or  allusion  *was  made  in  that  agreement  to  the  return  of  pcggo 
any  rate.    The  agreement  was  subsequently  always  acted  upon.  ■> 

The  statute  of  9  G.  4,  c.  zcv.  (public  and  local),  passed  June  19thy  1828, 
intituled  '^an  act  to  consolidate  and  amend  several  acts  for  the  further  improve- 
ment of  the  port  of  London,  by  making  docks  and  other  works  at  Blackwall  for 
the  accommodation  of  the  East  India  shipping,"  recited  and  repealed  the  statute 
48  G.  3,  c.  cxxvi.,  but  continued  the  East  India  Dock  Company ;  and  by  sec- 
tions 7  and  8  enacted,  '^  that  all  contracts,  covenants,  agreements,  engagements, 
and  securities,  which  at  the  time  of  the  passing  of  that  act  should  have  been 
entered  into  or  given  to  or  by  the  directors  of  said  company,  or  any  of  them,  or 
any  person  or  persons  duly  authorised  by  them  or  any  of  them,  under  the  autho- 
rity of  the  recited  acts  or  any  of  them,  should  continue  and  might  be  enforced 
in  the  same  manner  as  if  the  said  recited  acts  had  not  been  repealed;  and  that 
all  debts,  rates,  damages,  and  other  moneys  which  at  the  time  of  the  passing  of 
the  latter  act  should  have  been  owing  to,  from,  or  by  the  said  company  or  the 
directors  thereof,  or  any  of  them,  under  the  authority  of  the  said  recited  acts  or 
any  of  them,  should  continue  to  be  owing  to,  from,  or  by  them,  and  should  and 
might  be  sued  for,  recovered,  and  received,  in  the  same  manner  as  if  the  said 
recited  acts  had  not  been  repealed.'' 

By  sect.  118,  the  East  India  Dock  Company  were  authorised  to  receive  other 
rates  to  be  appointed  by  them,  not  exceeding  10<.  per  ton. 

By  sect.  1,  of  the  statute  39  G.  3,  c.  89,  (public  act)  intituled,  <<  an  act  for 
regulating  the  manner  in  which  the  united  company  of  merchants  in  England 
trading  to  the  East  Indies  shall  hire  and  take  up  ships  for  their  regular  service," 
it  was  enacted,  that  after  the  passing  of  that  act  the  said  company  should  em- 
ploy in  their  regular  service  no  ships  out  such  as  should  be  contracted  ''for  r^ooA 
to  serve  the  said  company  as  they  should  have  occasion  to  employ  them  ^ 
in  trade  and  warfare,  or  any  other  service,  for  six  voyages  to  and  from  India  or 
China,  or  elsewhere,  within  the  limits  of  the  said  united  company's  exclusive 
trade.  At  the  time  of  the  passing  of  that  act,  the  usual  period  of  a  vessel's 
lasting  in  that  trade  was  the  expiration  of  the  performance  of  the  voyages  last- 
mentioned,  when  it  was  usually  broken  up  ;  and  the  phrase  "  regular  number 
of  voyages"  meant  from  that  time  six  voyages  between  England  and  India  or 
China,  and  back  again. 

^  By  the  statute  43  G.  3,  c.  63  s.  2,  passed  to  explain  and  amend  the  last-men- 
tioned act,  after  reciting  that  it  had  been  found  that  ships  might  be  repaired  and 
made  fit  to  perform  more  than  si^x  voyages  to  and  from  the  East  Indies,  in  the 
service  of  the  East  India  Compan  v,  it  was  enacted,  *<  that  it  should  be  lawful  to 
and  for  the  court  of  directors  of  the  said  united  company,  on  a  public  advertise- 
ment, with  four  weeks'  notice,  to  receive  tenders  for  any  ship  or  ships  which 
had  been  or  might  be  engaged  in  the  service  of  the  said  unitea  company,  and  to 
hire  and  take  up  such  ship  or  ships  for  one  or  more  voyage  or  voyages  to  and 
from  the  East  Indies,  in  Uie  service  of  the  said  company,  beyond  and  after  the 
performance  of  the  number  of  voyages  for  which  any  such  ship  or  ships  respec- 
tively had  been  or  should  be  contracted  to  serve  the  said  company." 

The  ship  Thomas  Grenville,  arrived  from  her  sixth  voyage  at  the  docks,  in 
1818,  before  the  abatement  of  2$,  per  ton  was  made :  she  afterwards  paid  the 
reduced  rate  of  12«.  per  ton  until  the  agreement  above  mentioned  was  made. 
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That  ship  and  all  the  others  continaed  in  the  trade  nntil  the  time  of  passing  the 
■act  8  &  4  W.  4,  c.  85,  which  put  the  company's  right  to  trade  in  abeyance  for 
twenty  years :  sect.  2  &  3. 

*8651  "^^^  questions  for  the  opinion  of  the  court  as  to  her,  *wcre,  1st,  whc- 
-■  ther  the  East  India  Dock  Company  ought  not  to  haye  returned  and 
repaid  4<.  per  ton  under  clause  5,  sect.  91,  43  G.  3,  c.  cxxvi.  on  the  expiration 
of  her  sixth  voyage.  The  answer  to  this  question,  in  effect,  decided  the  cause 
as  to  the  other  ships  and  other  questions. 

The  amount  in  question  on  the  Thomas  GrrenviUe,  894  registered  tons,  was 
184/.  12s.  at  the  rate  of  48.  per  ton. 

The  case  was  arjzued  by  iSpankie,  Serjt.,  for  the  plaintififs,  and  by  Sir  W. 
Follett  for  the  defendant. 

On  the  part  of  the  plaintiffs  it  was  contended  that,  under  89  G-.  4,  o.  89,  the 
regular  number  of  voyages  for  an  East  India  ship  was  six ;  and  although  by 
43  G.  3,  0.  68,  the  company  were  allowed  to  take  up  for  further  voyages  a  ship 
which  had  already  performed  six,  yet,  in  the  language  of  the  trade  six  continued 
to  be  the  regular  number ;  and  after  the  performance  of  six  voyages  the  East 
India  Company  were  entitled  to  a  return  of  4«.  a  ton  on  the  sixth  voyage. 

For  the  defendant  it  was  argued,  that  after  the  48  G.  8,  o.  63,  (which  received 
the  royal  assent  before  the  dock  act  43  G.  8,  o.  cxxvi.),  the  regular  namber  of 
voyages  for  an  East  India  ship  was  the  number  for  which  she  should  be  taken 
up  after  performing  the  sixth  :  that  if  a  ship  were  taken  up  after  the  sixth,  it 
would  be  absurd  to  call  the  sixth  the  last  voyage,  when  several  others  might 
ensue ;  and  it  was  only  in  respect  of  the  last  voyage  that  the  plaintiffs  were  en- 
titled to  the  return  of  4«.  a  ton  under  s.  91,  of  43  G.  3,  c.  cxxvi. 

TiNDAL,  C.  J.  The  main  and  important  question  is,  what  was  the  meaning 
of  the  words  "  regular  number  of  voyages''  at  the  time  the  dock  act  passed  ? 
When  that  question  is  answered,  the  answer  to  the  others  seems  to  follow  as 
^^B81  ^  corollary.  Now  the  89  G.  8,  c.  89,  regulates  '^'the  manner  in  which  the 
-'  East  India  Company  shall  take  up  ships  for  their  trade,  and  enacts  that 
they  shall  not  be  employed  for  more  than  six  voyages :  at  that  time,  therefore, 
the  regular  number  of  voyages  was  six;  and  if  there  had  been  no  alteration 
before  the  dock  act  received  the  royal  assent,  that  would  have  continued  the 
regular  number  within  the  meaning  of  the  dock  act.  But  a  month  before  the 
passing  of  the  dock  act,  the  43  G.  3,  c.  63,  was  passed  to  amend  the  39  G.  3; 
and  (after  reciting  that  it  had  been  found  that  ships  might  be  repaired  and  made 
fit  to  perform  more  than  six  voyages  to  and  from  the  East  Indies  in  the  service 
of  the  East  India  Company),  the  alteration  is,  ''  that  it  shall  and  may  be  lawful 
to  and  for  the  court  of  directors  of  the  said  united  company,  on  a  public  adver- 
tisement, with  four  weeks'  notice,  to  receive  tenders  for  any  ship  or  ships  which 
have  been  or  may  be  engaged  in  the  service  of  the  said  united  company,  and  to 
hire  and  take  up  such  ship  or  ships  for  one  or  more  voyage  or  voyages  to  and 
from  the  East  Indies,  in  the  service  of  the  said  company,  beyond  and  after  the 
performance  of  the  number  of  voyages  for  which  any  such  ship  or  ships  respec- 
tively had  been  or  should  be  contracted  for  to  serve  the  said  company." 

If  the  two  clauses  had  been  found  in  the  same  act,  the  effect  would  have  been 
that  by  the  latter  clause  an  extension  of  one  or  more  would  have  been  given  to 
^he  regular  number  of  six ;  but  the  addition  being  allowed  by  a  separate  act,  the 
intention  of  the  legislature  is  placed  beyond  doubt.  This  then  was  the  state  of 
things  at  the  time  of  passing  the  dock  act  48  G.  8,  c.  cxxvi. ;  the  regular  num- 
ber of  voyages  was  such  as  the  East  India  Company  should  contract  for  beyond 
812 ;  and  the  last  of  the  voyages  is  that  in  respect  of  which  the  company  is  en- 
tiUed  to  the  return  of  4<.  a  ton.  The  reason  of  the  thing,  too,  goes  with  the 
^8671  ^^^^  ^^  ^^^  ^  *^^^  ^^^  ^^^  India  Company  is  benefitted  by  the  power 
^  to  increase  the  number  of  voyi^es,  and  ought  to  pay  the  dock  company 
in  proportion.  There  would  be  this  difficulty  in  any  other  construction,  that  if 
the  plaintiffs  were  entitled  to  a  return  on  completing  their  sixth  voyage^  they 
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might  go  %  aerenih  uid  an  eiffhth,  and  require  another  return  for  another  hwt 
▼ojage.  I  am  of  opinioiii  Uiereforei  that  our  jodgment  moat  be  for  the  de- 
fendant. 

Park,  J.  eoncnrred. 

YaughaN;  J.  The  re^lar  number  of  YoyageB  at  the  time  of  39  &.  3,  was 
six;  but  the  number, was  increased  by  480.  3,  and  the  phunti£b  are  entitled  to 
a  return  only  in  ren>eot  of  their  last  voyage. 

CoLTMAN,  J.  This  is  a  clear  case.  The  only  difficulty  arises  from  ihe  use 
of  the  words  **  regular  number  of  yoyases :"  but  an  understanding  that  six  is 
the  regular  number  cannot  bind  us,  if  it  is  inconsistent  with  the  proTisions  of 
an  act  of  parliament.  Construing  these  two  acts  together,  the  resular  number 
must  mean  the  number  for  which  the  plaintifbare  authorised  by  toe  legislature 
to  take  up  their  ships.  Judgment  for  the  defendant. 


♦CLOVES  V.  WILUAMS.    June  7.  [♦SOS 


Debt  does  not  lie  for  the  indorsee  against  the  acceptor  of  a  bill  of  exchange. 
A  count,  that  defendant  accepted  a  bill  and  promised  to  pay  the  amonnt,  wh 
action  had  accrued  to  plaintiff  to  demand  the  amount,  Held,  a  count  in  debt. 


The  declaration  stated,  that  the  defendant  was  summoned  to  answer  the 
plaintiff  by  virtue  of  a  writ  issued  on  the  19th  of  December  1836|  for  that  one 
W.  B.  Clarkoi  on  the  20th  of  August  1836,  made  his  bill  of  exchange  in  writ- 
ing, and  directed  the  same  to  the  defendant,  and  thereby  required  the  defend- 
ant to  pay  to  the  order  of  W.  B.  Clarke  20/.,  value  received,  three  months 
after  the  date  thereof;  which  period  had  elapsed  before  the  commencement  of 
the  suit :  That  the  defendant  then  accepted  the  said  bill  of  exchange ;  that  W.  B. 
Clarke  indorsed  the  same  to  the  plaintiff;  and  that  the  defendant  then  promised 
the  plaintiff  to  pay  him  the  amount,  according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange  and  the  said  acceptance  and  indorsement  thereof  as  afore- 
said : — ^2d  count,  for  the  20/.  money  lent : — ^whereby  and  by  reason  of  the  non- 
payment of  the  said  sevend  sums  of  money,  an  action  had  accrued  to  the  plain- 
tiff to  demand  and  have  of  and  from  the  defendant  the  said  several  moneys 
amounting  to  the  sum  of  40/.  above  demanded :  vet  the  defendant  had  not  paid 
the  sum  demanded,  or  any  part  thereof,  to  the  plaintiff's  damage  of  40^. 

Upon  a  demurrer  to  the  defendant's  plea, 

Bantowy  for  the  defendant,  surrended  the  plea,  but  contended  that  debt  did 
not  lie  for  an  indorsee  against  the  acceptor  of  a  bill  of  exchange. 

WaUinger,  for  the  plaintiff,  argued  that  the  declaration  was  not  in  debt,  but 
an  informal  count  in  assumpsit,  *of  which  the  defendant  could  only  r«o^ 
take  advantage  upon  special  demurrer,  or  perhaps  on  the  ground  of  mis-  '- 
joinder.  In  Brill  v.  Pfeale,  3  B.  &  Aid.  208,  it  was  held,  that  a  count  stating 
that  defendant  was  indebted  to  plaintiff  for  work  and  labour,  and,  being  in- 
debted, Uiat  he  undertook  and  promised  to  pav,  &c.,  whereby  an  action  nad 
accrued,  Ac.,  was  not  a  good  count  in  debt,  and  could  not  be  joined  in  a  deck- 
ration  with  counts  in  debt.     But 

The  Court  thought  the  present  count  was  in  substance  a  count  in  debt, 
and  that  debt  does  not  lie  for  an  indorsee  against  an  acceptor.     Whereupon 

The  parties  were  allowed  to  amend  without  costs  on  ether  side. 
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of  payment  by  a  purchaser  in  order  to  obtain  an  article  purchased,  is  nnneces- 
saiy  where  the  rendor  admits  that  the  tender  would  be  fruitless. 

A88X71CPSIT  on  the  breachof  an  agreement  by  the  defendant  to  sell  the  plain- 
tiff 50  Great  Western  Bailway  Shares,  at  87/.  10s.  a  share.  The  deelaration 
alleged,  that  after  the  oontract  was  made  the  plaintiff  was  ready  and  willing  to 
aooept  the  shares,  and  tendered  the  defendant  the  prioe. 

The  defendant  pleaded  among  other  things,  that  the  plaintiff  was  not  ready 
to  reoeiye  the  shares,  and  did  not  tender  the  price;  npon  which  issue  was 
joined. 

At  the  ti^al  befiure  Patteson,  J.,  last  Liverpool  assises,  it  appeared  that  the 
bargain  was  made  on  the  1st  of  Deoember  18do,  by  the  plaintiff's  broker,  Bat- 
"^8701  '®^'  ^^^  *^^^  defendant's  brokers,  Atkinson  and  Townley ;  that  Batley 
J  having  applied  for  the  shares  in  vain,  wrote  to  the  defendant  on  the 
10th  of  January,  1837,  the  following  letter:— <<  On  the  1st  of  Deoember  alt., 
Ipnrohased,  on  behalf  of  my  friend  Mr.  John  Jackson,  fifty  shares  Great 
Weetem  Railway,  and  which  were  sold  to  me  by  yonr  brokers,  Messrs.  Atkin- 
son and  Townley,  and  for  yonr  accovnt  After  making  repeated  application  to 
these  gentlemen,  by  whom  I  have  been  pnt  off  from  time  to  time,  they  now 
refer  me  to  yon,  and  I  bee  to  say  that  unless  the  shares  are  delivered  to-mor- 
row I  shall  instruct  my  solicitor  to  proceed  against  you  for  the  amount  of  the 
difference  in  value  between  Uie  price  at  which  I  purchased  the  fifty  shares  and 
the  market  value  of  this  day.    1  expect  your  answer  by  return." 

On  the  12th  Batley  tendered  the  price  of  the  shares  to  Atkinson  and  Town- 
ley,  who  having  had  disputes  with  the  defendant  declined  to  receive  the  money^ 
and  told  Batley  he  must  apply  to  the  defendant;  Batley  said  at  the  trial,  that 
it  was  in  the  course  of  business  to  make  the  tender  to  the  broker.  On  the  same 
day  that  he  made  the  tender,  Batiey  received  the  following  letter  from  defend- 
ant: ^*  I  should  have  replied  to  vour  letter  per  return  but  that  I  expected  to 
be  in  Liverpool  but  was  unavoidably  detained  in  Manchester;  and  since  my  ar- 
rival here  have  been  engaged  with  my  solicitors  respecting  a  quantity  of  Wes- 
terns bought  by  me  mm  a  party  in  Bristol  at  a  low  price.  With  regmrd  to 
the  fifty  shares  sold  to  you  on  mv  account  by  Messrs.  Atkinson  and  TownleVi 
the  reason  they  have  not  been  deuvoed  has  arisen  from  the  dedication  of  the 
party  above  alluded  to.  I  do  assure  you  I  am  most  anxious  to  fulful  all  my  en- 
gagements, and  will  do  my  best  to  satisfy  every  one ;  all  I  require  b  a  little 
*8711  ^"°^  ^  arrange  matters ;  and  I  think  it  is  not  asking  too  much  in  *re- 
^  questiuff  under  the  ciroumstanoes,  that  such  may  be  granted.  At  all 
events  the  market  for  Westerns  is  evidenly  falling;  and  if  you  are  compelled 
to  buy  them  in  I  request  you  will  wait  a  short  time,  as  I  think  you  will  get 
them  at  lower  prices  than  the  present ;  and  any  defideney  that  may  arise  I 
shall  endeavour  to  arrange,  if  time  be  given.  In  conclusion,  I  beg  to  state 
that  tiie  non-delivery  of  the  shares  is  owing  to  the  ciroumstanoes  stated,  and 
the  heavy  losses  I  liave  had  to  sustain  within  a  very  recent  period.  Mr.  Town- 
ley  is  fully  aware  of  the  circumstances  in  Bristol|  and  can  corroborate  the 
same." 

The  defendant  was  unable  to  procure  the  shares,  or  effect  any  arrangement| 
whereupon  the  present  action  was  broneht,  and  a  verdict  was  found  for  the 
plaintiff  on  the  plea  of  tender,  as  to  the  o£er  issues.  Parsuant  to  leave  reserved 
al  the  trial, 

B.  Aiexamder  obtuned  a  rule  niri  to  set  aside  the  verdict  and  enter  a  nonsuiti 
on  tlie  ground  that  the  brokers,  Atkinson  and  Townly,  had  no  authoritv  to 
receive  tne  prioe  of  the  shares^  and  that  therefore  the  tender  to  them  was  of  no 
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Creswdl  and  Crampton  shewed  cause.  The  tender  was  not  necessary ;  it  was 
sufficient  that  the  plaintiff  was  ready  and  willingly  to  accept  the  shares.  Raw- 
son  V,  Johnson,  1  East,  203,  Wm.  Saunders,  320,  a.  note.  The  traverse  ot 
the  tender  was  immaterial.  But  the  brokers  having  made  the  contract,  had 
sufficient  authority  to  receive  the  price  of  the  shares.  Then,  the  defendant's 
letter  of  the  12th  of  January  is  a  recognition  of  their  agency,  and  a  full  admis- 
sion of  his  own  liability. 

*  Wiide,  Seijt.,  R.  Alexander,  and  Wightmanf  in  support  of  the  rule,  pttojo 
The  traverse  of  the  tender  was  material,  and  the  issue  ought  to  have  been  ^ 
found  for  the  defendant.  An  agent  who  sells  in  his  own  name  may  have  autho- 
rity to  receive  the  price  of  the  article  sold,  but  a  mere  broker  on  the  exchange 
has  no  such  authority.  The  rule  was  laid  down  by  Lord  Ellenboroogh  in 
Blackburn  v,  Scholes,  2  Campb.  343 :  he  says,  <<  If  a  man  sells  goods,  acting  as 
a  brewer,  the  moment  the  sale  is  completed  he  iafunctus  officio."  Aiid  the  brokers 
here,  upon  declining  to  recive  the  money,  expressly  referred  the  plaintiff 's  agent 
to  the  defendant  himself.  Kow  Bingham  v.  Allport,  1  Nev.  &  Man.  398,  and 
Wilmot  V.  Smith,  3  Car.  &  Payne,  453,  establish  the  position,  that  wbere  the 
person  to  whom  a  tender  is  made  has  no  authority,  or  disclaims  receiving  the 
money,  the  tender  is  insufficient ;  and  though  it  should  be  the  course  of  busi- 
ness, as  the  witness  said,  to  make  the  tender  to  the  broker,  that  could  only  be 
where  his  principal  is  unknown. 

TiNDAL,  C.  J.  The  question  is,  whether  the  verdict  which  has  been  found 
for  the  plaintiff  in  this  cause  on  the  second  plea  ought  to  be  disturbed ;  but  it 
will  be  unnecessary  for  us  to  determine  whether  or  not  the  tender  was  sufficient, 
for  the  ground  on  which  I  decide  is,  the  correspondence  between  the  defendant 
and  Batley,  from  which  it  is  manifest  that  the  defendants  had  not  the  shares  to 
deliver,  and  that  the  tender  could  only  be  a  matter  of  form. 

I  do  not  rely  on  that  as  dispensing  with  the  tender  if  it  were  necessary ;  but, 
on  reading  the  defendant's  letter,  we  do  no  sreat  violence  to  the  context  in 
assuming  it  as  an  admission  that  a  tender  would  be  fruitless.  '''Upon  the  pra'TQ 
plaintiff  s  agent  writing  to  say,  that  unless  the  shares  were  delivered  on  ■- 
the  morrow,  a  solicitor  would  be  instructed  to  proceed  for  the  amount  of  the  differ- 
ence in  value  between  the  price  at  which  the  snares  were  purchased,  and  the  mar- 
ket value  of  the  day,  the  defendant  answers,  <'  With  regard  to  ihe  fifty  shares  sold 
to  you,  the  reason  they  have  not  been  delivered  has  arisen  from  the  defalcation  of 
a  party  in  Bristol.  I  am  most  anxious  to  fulfil  my  engagements ;  all  I  require  is 
a  little  time  to  arrange  matters."  That  seems  to  admit  that  a  contract  had 
been  entered  into  at  some  price  agreed  on  between  the  parties,  and  that  a  de- 
mand of  the  shares  had  been  made  in  a  form  which  precluded  any  objection  as  to 
the  readiness  and  ability  of  the  purchaser  to  pay  for  them.  It  is  like  the  case 
where  the  xndorser  of  a  bill,  on  promising  to  pay  the  holder,  admits  thereby 
that  all  the  preliminary  steps  have  been  taken  to  render  the  indorser  liable. 
Upon  this  ground,  I  think  the  rule  should  be  discharged. 

Park,  J.  I  shall  not  enter  into  the  question,  whether  a  tender  to  a  broker 
is  a.  good  tender,  or  whether  a  party  authorised  to  sell  is  also  authorised  to  re- 
ceive payment.  But  looking  at  the  defendant's  letter,  I  think  it  tAsm  he  knew 
that  A  tender  had  been  made  to  his  broker,  and  that  he  had  no  objection  to  urge 
.88  to  the  want  of  authority  in  the  broker.  If  any  such  objection  had  occurred 
to  him  he  would  have  said  in  his  letter  that  Atkinson  and  Townly  were  not  his 
.agents  to  receive  p^ment. 

Yauqhan,  J.  I  Am  of  the  same  opinion.  When  the  defendant's  letter  does 
BOt  disclaim  the  ag^cy  of  Atkinson  and  Townly,  but  asks  for  time  to  arrange 
matters,  the  inference  is  that  the  brokers  had  authority  to  act  in  the  business. 

^OoLTMAN,  J.    I  do  not  say  that  a  htckex  employed  to  sell,  has  in  r^Q^A 
all  cases  authority  to  receive  payment ;  nor  is  there  any  question  here  as  I- 
to  ihe  custom  of  the  place  in  thi^t  respect.:  the  question  is,  what  was  the  under- 
standing and  agreement  of  the  parties  7    Now  the  broker  only  says  that  he  will 
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hare  no  more  to  do  with  tlie  burinesR ;  and  the  prinoipal,  instead  of  denying  the 
authority  of  the  broker,  says  he  is  anxious  to  fulfil  his  engagements,  and  only 
Tequires  a  little  time.  Having  omitted  t-o  object  then,  he  cannot  turn  round 
now  and  say  the  broker  had  no  authority.  Rule  discharged. 


In  the  Matter  of  the  Arbitration  between  RIDER  and  another  and 
FISHER.    Jum  9. 

•  Id  ft  dispute  apon  a  building  contract,  arbitrators  were  to  award  on  alleged  defects  in  the 
bailding,  on  claims  for  extra  work,  and  deductions  for  omissions;  and  to  ascertain  wbut 
balance,  if  any,  might  be  due  to  the  builder :  An  award,  ordering  a  gross  sum  to  be 
paid  to  the  builder,  without  an/ decision  on  the  alleged  defects,  Held,  ill. 

AwARP.  The  bond  of  arbitration, — afber  reciting .  that  the  "therein  named 
Thomas  Rider  the  elder,  and  Thomas  Rider  the  younger,  some  time  since  en- 
tered into  a  contract  with  R.  Fisher  to  erect  and  build  for  the  said  Fisher  a 
house,  offices,  and  outbuildings,  at  Bentworth,  and  to  perform  the  whole  of  the 
works  with  the  best  description  of  materials,  and  to  finish  the  same  in  a  good, 
sound,  complete,  substantial,  and  workman-like  manner,  and  to  leave  the  whole 
of  the  building  with  the  several  works  in  the  must  complete  and  perfect  state; 
and  that  the  said  Rider  the  elder,  and  Rider  the  younger,  did,  in  pursuance  of 
the  said  contract,  erect  a  house,  offices,  and  outbuildings,  at  Bentworth  afore* 
said ;  but  which  house,  offices,  and  outbuildings,  it  was  alleged  by  the  said 
*8*51   ^^^^''^  ^^^  \i^^  found  to  be  *in  a  defective  and  imperfect  state  in  seve- 

V  -^  ral  parts  and  particulars,  both  in  respect  of  materials  and  workmanship; 
and. that  divers  differences  and  disputes  bad  arisen^  and  were  then  depending, 
between  the  said  Rider  the  elder,  and  Rider  the  younger,  and  the  said  Fisher, 
in  retpect  of  such  alleged  defects  and  imperfecti^mn ;  and  that  the  said  Rider 
the  elder,  and  Rider  the  younger,  had  made  claims  for  extra  work,  and  deduc- 
tions in  regard  to  omissions,  but  of  which  no  detailed  accounts  had  been  fur- 
nished to  the  said  Fisher,  and  that  he  wan  unable  to  judge  of  the  accuracy 
thereof, — set  forth,  that  it  had  been  agreed  by  and  between  the  said  Rider  the 
elder,  and  Rider  the  younger,  and  the  said  Fisher,  that  for  the  purpose  of  set- 
tling, judging,  and  determining  ofaU  svcA  alleged  defects  and  impeffecikmSf  and 
what,  if  anything,  was  necessary  to  be  done  to  put  the  said  house,  offices,  and  out- 
buildings, in  a  ^nfect  condition,  in  conformity  with  the  original  drawings  and 
fipecifications  upon  which  the  buildings  were  authorised  to  be  executed,  and 
according  to  the  intent  and  meaning  of  the  said  contract,  and  for  ending  all  dif- 
ferences and  disputes,  it  should  be  referred  to  certain  arbitrators  therein  named, 
to  arbitrate,  award,  judge,  and  finally  determine  concerning  all  claims,  differ- 
ences, and  disputes,  relating  to  such  alleged  defects  and  imperfections  aforesaid, 
both  in  materials  and  workmanship  in  the  said  house,  offices,  and  outbuildings, 
at  Bentworth  aforesaid,  and  likewise  relating  to  the  accuracy  of  such  claims  for 
extra  work,  and  deductions  for  omissions,  and  to  ascertain  what,  if  any,  balance 
might  be  due  to  the  said  Bader  the  elder,  and  Rider  the  younger,  in  respect  of 
such  extras  and  omissions. 

The  arbitrators  awarded,  that  the  said  Fisher  should  forthwith  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  Rider  the  elder,  and  Rider  the  younger, 
^o-'^'t  the  full  sum  of  296/.,  without  any  deduction  or  abatement  ^whatsoever : 

*  -'  and  that  the  same  should  be  received  by  the  said  Rider  the  elder,  and 
Rider  the  younger  in  full  satisfaction  and  compensation  of  and  for  all  the  mat- 
ters in  difference  between  them,  and  so  referred  to  them  the  said  arbitrators  as 
aforesaid. 

A  rule  nisi  was  obtained  to  set  aside  the  award  as  not  containing  any  decision  on 
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the  sabjeet  of  ihe  alleged  defects  and  imperfectioDs  in  the  building  whioh  the 
arbitrators  were  ezprssely  directed  to  inquire  into. 

Taddyy  Seijt,  and  Saunder$,  who  shewed  cause,  contended  that  the  award  was 
sufficiently  final  in  ordering  Fbher  to  pay  a  sum  of  money.  If  there  were  any 
defects,  it  must  be  taken  that  the  sum  awarded  was  due  to  the  builders  after 
aUowing  for  such  defects. 

[TiNDAL,  C.  J.  The  omission  to  specify  the  defects  might  render  Fisher 
subject  to  costs  he  would  otherwise  be  exempt  from.]  The  case  is  similar  to 
Gargey  v.-Aitcheson,  2  B.  &  G.  170,  and  Dicas  v.  tfay,  5  Bingh.  281,  wher» 
awards  which  ordered  a  sum  to  be  paid  by  one  of  the  parties,  as  the  result  of 
conflicting  claims,  were  held  sufficiently  certain  :  and,  in  such  a  case,  the  costs 
should  be  defrayed  by  the  party  against  whom  the  arbitrators  decide :  Dibben  v 
Marquis  of  Anglesey,  10  Bingh.  568. 

WUdCf  Seijt.,  in  support  of  the  rule,  contended  that  the  award  was  not  final 
without  a  decision  on  the  alleged  defects,  and  that  it  could  not  be  ascertained 
whether  the  296^.  was  to  be  paid  for  extra  work,  or  as  a  general  babince  after 
allowing  for  omissions  and  defects :  until  that  was  pointed  out  it  could  not 
be  determined  who  wm  entitled  to  the  costs. 

TiNDAL,  G.  J.  Upon  reading  the  order  of  reference  and  the  award,  it  ap- 
pears the  arbitrators  have  not  done  *that  which  they  were  authorised  and  pieo-y 
required  to  do.  They  were  to  determine  concerning  all  claims,  differen-  ^  ' 
ces,  and  disputes,  relating  to  the  alleged  defects  in  the  building,  relating  to  the 
charge  for  extra  work,  and  to  deductions  for  omissions ;  and  to  ascertain  what 
balance  might  be  due  in  respeet  of  the  extras  and  omissions. 

On  the  award  they  have  taken  no  notice  of  the  two  first  subjects  of  dispute ; 
and  it  remains  doubtful  whether  the  296^.  awarded  it  to  be  applied  in  discharge 
of  extra  work  or  to  a  general  balance  of  account.  Rule  absolute. 


PERCIVAL.  i;.  CONNELL.    Junt  9. 

The  Goart  will  not,  where  a  caase  has  been  defended,  set  aside  a  writ  of  trial  for  a  vari- 
ance from  the  writ  of  summons,  bat  wiU  order  the  writ  of  trial  to  be  amended. 

Ths  writ  of  summons  in  this  cause  bore  date  22d  June,  1836. 

The  declaration  was  delivered  the  6th  of  July. 

The  writ  of  trial  recited,  that  the  plainti£P  had  impleaded  the  defendant  on 
the  6th  of  July,  1836. 

The  defendant's  attorney  discovered  this  variance  at  the  trial  upon  inspection 
of  the  writ,  but  the  cause  went  on,  witnesses  were  examined;  and  a  verdict  was 
found  for  the  plaintiff.     Whereupon 

Thomagj  obtained  a  rule  nisi  to  set  aside  the  writ  of^trial  for  its  variance 
from  the  writ  of  summons. 

Jametf  who  shewed  cause,  contended  that  after  trial  the  application  was  too 
late.     In  Whipple  v.  Hanley,  1  Mees.  &  Wels.  432,  the  Gourt  of  Exchequer 
held  that  the  wnt  of  trial  under  '^'the  rule  of  Hilary  term,  4  W.  4,  was  pcoyo 
conclusive  as  to  the  date  of  the  writ  of  summons  stated  in  it,  and  that  I- 
evidenoe  was  not  admissible  to  contradict  it. 

Thcmas.  In  White  v.  Farrer,  2  Mees.  &  Web.  288,  where  the  date  of  the 
writ  of  summons  was  untruly  stated  in  the  writ  of  trial,  the  Gourt  set  aside  a 
verdict  which  the  plaintiff  bad  recovered  thereon;  and  Parke,  B.,  said,  "the 
writ  is  void,  and  all  the  proceedings  under  it  are  therefore  irregular.^' 

Per  Gubiam.  In  White  v.  Farrer,  the  defendants  did  not  appear.  The 
justice  of  the  case  will  be  met  by  a  suspension  of  this  rule  in  order  to  give  the 
plaintiff  an  opportunity  to  apply  to  the  Gourt  for  leave  to  amend  the  writ  of 
trial  on  payment  of  costs.  Rule  suspended. 
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HUNTER  V.  WHTTPIELD.    June  12. 


It  is  no  grotmd  fbr  setting  aside  an  ontlawr/  without  costs,  that  the  plaintiff's  attomej 
knew  a  person  who  received  an  annuity  for  the  defendant,  under  a  power  of  attorney, 
during  his  absence  abroad,  and  proceeded  to  outlawry  without  applying  to^  such 
receiyer, 

Thb  defendant  wag  not  in  England  between  the  l&t  of  Janoaxj^  1886,  and 
ihe  15th  of  Jannarj,  1837 : 

The  plaintiff,  an  attorney,  gned  out  a  capias  against  him  in  May,  1886,  pro- 
eeeded  to  ontlawir  in  September,  and  issned  a  capias  ntlegatnm  in  December 
last;  but  before  the  commencement  of  the  action  the  pluntiff  ktiew  that  Mr. 
^7dl  ^^^^^7'  ^^  Chancery-lane,  received  an  'Annuity  for  the  defendant,  nnder 
^  a  power  of  attorney,  and  knew  seyeral  other  persons  with  whom  the 
defendant  was  acquainted.     Upon  those  grounds, 

Wi  H.  Watson,  obtained  a  rule  nisi  to  reverse  the  outlawry  without  costs,  and 
referred  to  Pigou  v.  Drummond,  1  New  Cases,  854^  where  the  plaintiff,  knowing 
that  the  defendant  was  abroad,  and  that  he  was  represented  by  an  attorney  in 
thb  country,  without  making  any  application  to  the  defendant's  attorney,  sued 
oat  a  capias  against  the  defendant,  with  orders  to  the  sheriff  to  return  non  est 
inventus,  and  then  proceeded  to  outlawry.  The  Court  thought  it  an  abuse  of 
process,  and  set  aside  the  outlawry. 

Orowder  shewed  cause.  In  Pigou  v,  Drummond,  the  plaintiff  knew  the 
defendant's  attorney.  Here,  it  does  not  appear  that  the  defendant  had  any 
attorney. 

W,  M,  Watson.  The  plaintiff  should  have  taken  some  steps  to  serve  the 
defendant  before  proceeding  to  outlawry }  he  might  at  least  have  made  inquiries 
of  the  defendant's  agent,  who  received  the  annuity. 

Sed  per  Curiam.  It  is  not  pretended  that  Murray  was  the  defendant's 
attorney;  this,  therefore,  is  not  within  the  dass  of  cases  in  which  an  outkwry 
is  reversed  without  costs. 

Rule  absolute,  on  payment  of  costs,  and  putting  in  bail  in  the  alter- 
native.  . 


*880]  *BROGGREF  v.  HAWKE.    June  12. 

The  Judge  may  certiiy  at  any  time  thsit  a  cause  was  proper  to  be  tried  at  nisi  prins.  An 
action  on  a  builder's  contract,  attended  with  conflicting  testimony  by  surveyors,  Held 
to  be  a  cause  of  that  description. 

Thb  plaintiff  sought  to  recover  119^.  in  an  action  for  goods  sold,  work  and 
labour  and  materials,  account  stated,  etc. 

The  defendant  pleaded  non-assumpsit;  2dly,  payment  of  787.  in  part;  and 
3dly,  set  off  to  the  remainder. 

The  cause  of  action  arising  out  of  a  building  contract,  the  Chief  Justice, 
when  the  cause  was  called  on,  recommended  that  a  verdict  should  be  taken  for 
the  damages  in  the  declaration,  800/. ;  and  that  the  cause  should  then  be  refer- 
red.    This  was  done. 

The  arbitrator,  to  whom  the  cause  was  referred,  being  perplexed  by  the  con- 
flicting evidence  of  a  surveyor  on  each  side,  called  in  a  third ;  and  entered  a 
verdict  of  8/.  5s.  Sd,  for  the  plaintiff,  on  the  1st  and  last  issues,  and  for  the 
defendant  on  the  2nd ;  each  party  to  pay  his  own  costs  of  the  reference,  and  a 
moiety  of  the  costs  of  the  award. 

The  Chief  Justice,  not  having  certified  on  the  posted  that  the  cause  was  pro- 
per to  be  tried  at  nisi  prius,  the  protbonotary  tazei  the  costs  on  the  reduced 
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scale,  the  Chief  Justice  thinking  on  application  to  him  that  he  had  no  power  to 
certify.  -     , 

A  rule  having  been  obtained  for  a  review  of  the  taxation, 

HUU,  who  shewed  cause,  relied  on  tbe.ahsenc^  of  an|r  certificate  bj  the  judge 
or  arbitrator  that  the  cause  wa«  a  proper  one  to  be  tried  at  nisi  prius. 

Wildef  Serjt,  in  support  of  the  rule,  contended  that  if  the  ease  was  of  suffi- 
cient complexity  to  be  transferred  ^from  nisi  prius  to  an  arbitrator,  it  r^ooi 
was  one  that  ought  npt  to.haye  gone  l^^ore^the  sheriff.  In  Nokes  v.  ^ 
l^raser,  8  i>owl.  Pr.  G.  859,  it  was  held,  that  under  the  directions  to  taxing 
officers  promulgated  in  H.  T.  4  W.  4,  it  was  not  necessary  for  the  judge  who 
certified  to  enable  a  plaintiff  to  obtain  full  costs^  to  hear  the  cause  throughout. 
Patteson,  J.  said  the  word  ^  trial"  meant  '<  brought  down  for  trial."  And 
Ivey  V.  Young,  6  Dowl.  Pr.  C.  450>  is  an  authority  that  the  judge  may  certify 
at  any  time. 

TiNDAL;  0.  J.    That  case  is  in  point,  and  the  mU  must  be  made 

Absolute. 


GINGELL  c.  TURNBULL.    June  12. 

Action  on  replevin  bond  stayed  at  the  instance  of  the  sureties,  upon  paying  into  Court 
the  valae  of  the  goods  distrained;  and  costs ;  the  value  to  be  ascertained  by  the  pro- 
tbonotary. 

HuMFBET,  on  the  part  of  the  sureties,  obtained  a  rule  nisi  to  stav  proceed- 
ngs  after  judgment  by  default  in  an  action  on  a  replevin  bond  taken  in  the 
penalty  of  125^.,  upon  payment  into  court  of  62Z.  lis., — at  which  the  goods 
distrained  had  been  valued  by  a  surveyor  employed  by  the  sureties, — together 
with  the  costs.     The  rent  in  arrear  was  104^. 

Wilde,  Serjt.  shewed  cause,  on  affidavit  that  the  goods  were  worth  more  than 
enough  to  cover  the  rent  and  all  charges :  but  objected  to  try  the  value  of  the 
goods  upon  affidavit.     Whereupon 

*The  CouBT  made  the  rule  absolute,  on  paying  into  court  the  value  r*ooo 
of  the  goods  together  with  the  costs :  the  value  of  the  goods  to  be  ascer-  *-  ^ 
tained  by  the  prothonotary.  Rule  absolute  accordingly. 


GUMMING  V,  ELWIN.    June  12. 

Keeping  the  declaration  till  just  before  the  expiration  of  time  to  plead,  Held,  no  waiver 
of  a  variance  between  writ  and  declaration,  no  appearance  having  been  entered. 

Thi  writ  being  in  case,  and  the  declaration  in  assumpsit,  and  no  appearance 
having  been  entered, 

Tal/ourd,  Scrjt.  obtained  a  rule  nisi  to  set  aside  the  declaration  for  the  vari- 
ance. 

Wtlde,  Serjt.  shewed  cause  against  the  rule,  on  an  affidavit  that  the  defend- 
ant's clerk  received  the  writ  without  objection,  and  promised  to  enter  an  appear- 
ance ;  and  that  the  defendant  kept  the  declaration  to  the  last  hour  before  he  was 
bound  to  plead.     But 

The  Court  held,  that  this  was  no  waiver  of  the  objection.   Bule  absolute. 
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*BmD  v.  GAMMON.    June  9. 


1.  Plaintiff  haviog  issaed  execution  against  L.  for  debt,  L.,  with  the  assent  of  plaintiff, 
conveyed  all  his  property  to  defendant,  who  thereupon  undertook  to  pay  plaintiff  the 
debt  due  from  L.,  plaintiff  withdrawing  the  execution:  Held,  that  the  defendant's  un- 
dertaking was  not  an  undertaking  to  pay  the  debt  of  a  third  person,  within  the  mean- 
ing of  the  statute  of  frauds. 

2.  **  1  wish  I  could  comply  with  your  request,  for  I  am  very  wretched  on  account  of  your 
account  not  bein^  paid ;  there  is  a  prospect  of  an  abundant  harvest,,  which  must  turn 
into  a  goodly  sum,  and  considerably  reduce  your  account ;  if  it  does  not,  the  concern 
must  be  broken  up  to  meet  it  ,*  my  hope  is,  that  out  of  the  present  harvest  you  will  be 
paid :"  Held,  in  a  letter,  a  sufBcfent  acknowledgment  to  revive  a  debt  barred  by  the 
stalote  of  limitations. 

Ii^  this  action  for  monoy  had  and  received^  work  and  fabour,  and  upon  an  ac- 
count stated^  the  plaintiff  having  recoved  a  verdict  for  488/.  12i.  7d., 

Mavh,  moved  for  a  rule  to  reduce  the  verdict  by  tbe  sum  840/.  6«.  10^., 
upon  an  objection  raised  on  the  statute  of  frauds^  under  the  following  circum- 
stances :i— 

In  1828,  Lloyd,  the  defendant's  brother-in-law,  owed  the  plaintiff  340/.  6«.  \M. ' 
for  which  the  plaintiff  held  Lloyd's  warrant  of  attorney. 

Lloyd  becomiog  embarrassed,  the  plaintiff  signed  judgment  and  sued  out  a 
fi.  fa. 

Several  other  creditors  having  demands  upon  Lloyd,  the  defendant  looked  into 
Lloyd's  accounts,  in  which  he  found  the  debt  due  to  the  plaintiff,  and  offered 
10s.  in  the  pound  by  way  of  composition.^  The  plaintiff  refused  to  compound  on 
those  terms,  when,  with  the  assent  of  all  parties,  Lloyd's  property,  a  farm  and 
farming  stock,  was,  in  May  1829,  conveyed  to  the  defendant  to  his  own  use,  by 
bill  of  sale,  the  defendant  ubderta&king  in  return,  as  appeared  by  the  recital  of 
the  deed,  to  satisfy  Lloyd's  creditors. 

The  consideration  for  the  sale  mentioned  in  the  deed  was  8088/.  lis.  8^., 
the  sum  being  composed  of  debts  owing  by  Lloyd,  including  thd  plaintiff's 
340/.  6s.  m 

The  plaintiff  was  the  attesting  witness,  and  thereupon  withdrew  his  execution : 
^8841  ^^^7^  ^^  discharged  from  his  ^debts,  and  continued  to  manage  the  pro- 
-l  perty  as  bailiff  to  the  defendant.  In  May  1832,  the  plaintiff  presented 
an  account  to  the  defendant,  the  accuracy  of  which  the  defendant,  on  seeing  it, 
acknowledged,  atid  which  contained  among  other  charges,  thid.item  of  340/.  6«. 
10c/.  The  aggregate  total  of  this  account  was  cast  up  in  the  defendant's  hand- 
writing. Lloyd,  who  Was  called  as  a  witnesd,  proved  that  it  was  one  of  the  debts 
included  in  the  3083/.  lis.  8c/. ;  that  the  defendant  undertook  to  pay  it;  and 
that  it  was  agreed  Lloyd  should  be  discharged.  This  the  jury  found  to  be  the 
case. 

The  objection  now  mad^i^as,  that  the  defendant  was  sued  in  respect  of  the  debt 
of  a  third  person,  for  which  he  could  not  be  liable,  unless  tnder  some  writing 
by  which  he  should  have  engaged  to  pay  it. 

A  nonsuit  was  also  moved  for,  on  tbe  ground  that  the  plaintiff*^  claim  was 
barred  by  the  statute  of  liraitationd,  unless  the  following  letter,  written  by  the 
defendant  to  the  plaintiff  on  the  10th  of  August  1832;  were  sufficient  to  revive 
the  debt. 

'<  I  am  in  receipt  this  day  only,  of  yours  of  the  22d  inst.  I  do  wish  I  could 
comply  with  your  request,  for  really  1  am,  aud  have  been  very  wretched  indeed 
on  account  of  your  account  not  being  paid ;  I  hear  there  is  a  prospect  of  an  abun- 
dant harvest,  which  surely  most  turn  into  a  goodly  sum,  and  vfeiry  considerably 
reduce  your  account ;  at  all  evetits,  if  it  does  not,  the  concern  must  be  broken 
up  to  meet  it  at  last.  I  have  this  w&ek  paid  Lechmcre  and  Co.  very  near  500/. 
on  account  of  Lloyd,  not  a  farthing  of  which  I  ever  expect  again,  haviiig  before 
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paid  on  the  saiue  acconnt  more  than  the  value  of  the  seoority  I  hold«  It  is 
really  a  calamity  to  be  so  connected.  It  is  impossible  any  one  can  be  more  sen- 
sible than  I  am  of  yonr  kindness  towards  Lloyd's  funily ;  and  my  hope  is,  that 
out  of  the  present  harvest  you  will  be  paid/' 

"^Parke,  B.,  at  the  last  Woroester  assizes,  held  the  letter  sofioienty  r^coog 
but  left  it  also  to  the  jury  to  say  what  was  the  effect  of  the  letter,  and  whe-  ^ 
ther  it  related  to  all  the  debts  due  from  the  defendant  to  the  plaintiff.  The  jury 
held  that  it  did.  But  the  defendant  relied  on  Whippy  v.  Hillary,  3  B.  &  Adol. 
899,  where  it  was  held  that  the  statute  of  limitations,  was  not  haired  by  a  letter 
in  which  the  defendant  stated,  <<  that  family  arrangements  had  been  making  to 
enable  him  to  discharge  the  debt ;  that  funds  had  been  appointed  for  that  purpose, 
of  which  A.  was  trostee ;  that  the  defendant  had  handed  the  plaintiff's  account  to 
A. ;  that  some  time  must  elapse  before  payment,  but  that  the  defendant  was  autho- 
rised by  A.  to  refer  the  plaintiff  to  him  for  any  further  information ;''  for,  by 
the  statute  9  Gt,  4,  o.  14,  s.  1,  the  acknowledgment  in  writing  to  bar  the  statute 
must  be  signed  by  the  party  chargeable  thereby;  and  such  a  letter  did  not  charge 
the  defendant.  Here,  the  defendant  did  not  mean  to  charge  himself,  but  merely 
the  produce  of  the  harvest ;  and  the  letter  was  insufficient,  because  it  did  not 
specify  the  amount  of  the  debt  to  be  paid.  Thus,  in  Kennett  v.  Milbank,  8 
Bingh.  38,  the  defendant,  by  a  deed  reciting  that  he  was  indebted  to  the  plaintiff 
and  others,  assigned  his  property  to  the  plamtiff,  in  trust  to  pay  all  such  credi- 
tors as  should  sign  the  schedule  of  debts  annexed ;  provided  that  if  all  did  not 
sign,  the  deed  should  be  void :  the  plaintiff  never  signed,  nor  was  the  amount  of 
his  debt  stated  :  this  was  held  not  a  sufficient  acknowledgment  to  take  the  plaiu- 
tiff's  debt  out  of  the  statute  of  limitations,  although  it  was  admitted  orally  that 
he  had  but  one  debt. 

It  was  contended  also  that  the  Judge  at  nisi  prius  should  himself  have  decided 
on  the  effect  of  the  letter,  and  not  have  left  it  to  the  jury. 

*A  rule  nisi  having  been  granted,  Wilde  and  Ludhw,  Serjts.  with  r«og^ 
Godson,  shewed  cause.  They  contended  that  this  was  no  engagement  to  I- 
pay  the  debt  of  a  third  person ;  but  that,  the  defendant  with  the  consent  of  all 
parties,  had  taken  as  his  own  debt,  the  debt  due  from  Lloyd  to  the  plaintiff,  for 
which  the  plaintiff's  renunciation  of  his  judgment  security,  and  the  defendant*^ 
acquisition  of  Lloyd's  property  was  ample  consideration. 

With  respect  to  the  statute  of  limitations,  they  relied  on  the  letter  as  a  suffi- 
cient acknowledgment  of  the  debt,  and  referred  to  Lloyd  v.  Maund,  2  T.  K.  760, 
Dodson  V.  Mackey,  4  Nev.  &  Man.  327,  Frost  v.  Bengough,  1  Bing.  266,  Par- 
ker V.  Hannay,  14  East,  604,  note,  Beale  v.  Nind,  4  B.  &  Aid.  568,  Dabbs  v. 
Humphries,  10  Bingh.  446,  Leohmere  v.  Fletcher,  1  Cr.  &  Mee.  623,  and  Dick- 
inson V.  Hatfield,  1  M.  &  Bob.  141,  in  answer  to  the  objections  on  the  other 
side. 

Tal/ourd,  Serjt.  and  R.  V,  Richards^  in  support  of  the  rule  for  a  nonsuit,  re- 
lied on  Whippy  v.  Hillary  and  Kennett  v.  Milbank.  With  respect  to  the  ob- 
jection on  the  statute  of  frauds,  they  contended  that^he  plaintiff  if  he  £uled  iu 
the  present  action,  mieht  still  sue  £loyd,  and  that  therefore,  the  defendant  was 
called  on  to  pay  the  debt  of  another  without  any  writing  under  which  he  had 
en«iged  to  do  so. 

TiNDAL,  C.  J.  Two  questions  have  been  raised  in  this  case :  one  on  the 
statute  of  limitations,  which  it  is  contended,  is  a  bar  to  the  whole  action :  the 
other,  on  the  statute  of  frauds,  which  applies  to  840/.  6«.  iOd.  only  of  the  whole 
d^nand. 

In  answer  to  the  objection  on  the  statute  of  limitations,  the  plaintiff  relies  ou 
the  defendant's  letter  of  *the  4th  of  August.  The  inference  I  draw  from  rucoo ^ 
that  letter,  is,  that  it  amounts  to  an  acknowledgment  of  the  plaintiff's  de-  "- 
mand  and  a  promise  to  pay  it.  And  though  it  points  out  a  source  of  payment, 
I  cannot  say  that  it  con&ies  the  creditor  to  the  source  indicated.  ''I  hear 
there  is  a  prospect  of  an  abundant  harvest  which  surely  must  turn  into  a 
goodly  sum;  and  very  considerably  reduce  your  aooonnt"    That  is  the  natural 
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laoguge  of  a  bub  ezpeeaiDg  the  ground  of  a  hope^  tfarf  f&d  ddS&y  in  tke  paj- 
ment  of  the  debt  woald  end.  It  then  goes  on,-^'  at  all  ei>^Bt8  if  it  does  not, 
the  concern  must  be  broken  np  to  meet  it  at  last ;''  that  i»,  that  at  all  events 
the  debt  mast  be  ultimately  redeemed.  The  first  objeetson  taken  for  the  defend- 
ant IB,  that  it  was  left  to  the  jury  to  say  what  was  the  effect  of  the  letter.  But 
by  a  chain  of  eases  from  Lloyd  y.  Maund  to  Frost  y.  Bengongh  and  others,  it 
appears  that  such  has  been  the  constant  course ;  and  if  it  were  otherwise,  the 
objection  could  not  prevail  here,  because  the  learned  Baron  did  state  that  he 
thought  the  lett^  a  sufficient  acknowledgment,  and  in  that  opinion  this  court 
concurs.  The  other  objection  is  that  the  acknowledgment  is  imperfect  because 
the  amount  of  the  debt  due  is  not  stated.  If  that  were  a  new  pointy  perhaps 
some  doubt  might  exist ;  but  on  looking  at  the  case  of  Lechmere  y.  Fletcher, 
1  Cr.  &  Mee.  623,  the  language  of  Mr.  Baron  Bayley  appears  to  have  settled 
the  question,  <<The  statute  of  9  0.  4,  c.  19,  s.  1,  does  not,  in  terms,  state  any 
thing  as  to  the  necessity  of  specifying  the  amount,  either  in  an  acknowledgment 
or  promise :  it  says  only,  that  in  actions  of  debt  or  upon  the  case,  groun<fed  on 
any  simple  contract,  no  acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any 
Mgo-1  ease  out  *of  the  operation  of  the  enactments  of  the  21  Jao.  1,  c.  16, 
-■  unless  such  acknowledgment  or  promise  be  made,  or  contained  by  or  in 
some  writing,  signed  by  the  party  chargeable  thereby."  The  language  of  the 
net  of  parliament  certainly  does  not  lead  to  the  conclusion  that  such  speoifiea^ 
tion  is  necessary ;  and,  upon  looking  into  the  authorities,  we  do  not  think  that 
they  militate  against  the  oondnsion  at  which  we  have  arrived,  that  a  general 
promise  in  writing,  not  specifyinff  the  amount,  but  which  can  be  made  certain 
as  to  the  amount  by  extrinsic  evidence,  is  sufficient  to  take  the  case  out  of  the 
op^ation  of  the  statute  of  limitations. 

The  objection  then  on  the  statute  of  limitations  being  answered,  ought  the 
yeidict  to  be  reduced  by  the  amount  of  the  sum  which  is  contended  to  be  the 
debt  of  a  third  person  ? 

The  facts  are,  that  the  pkintiff  was  a  creditor  of  Lloyd's  for  840/.  6«.  lOd., 
for  which  amount  he  held  a  warrant  of  attorney:  Lloyd  becoming  embarrassed, 
the  plamtiff  signed  judgment  and  sued  out  execution;  and  other  creditors  had 
simikr  claims  upon  Lloyd :  the  defendant  then  on  behalf  of  Lloyd,  endeavoured 
to  make  terms,  and  offered  the  plaintiff  10«.  in  the  pound :  but  the  plaintiff  re- 
fusing to  accede,  the  defendant  looked  accurately  into  Lloyd's  accounts  in 
Bfarch,  1829,  and  among  other  debts,  became  apprised  of  the  amount  of  this 
which  was  due  to  the  plaintiff.     Then,  in  May,  1829,  Lloyd  conveys  all  his 

Coperty  to  the  defendant  to  his  own  use,  the  defendant  undertaking  to  pay 
oyd's  creditors.  Matters  go  on  in  this  way  for  some  years,  Lloyd  acting  as 
bailiff  to  the  defendant,  when  in  May,  1882,  an  account  is  stated  between  the 
plaintiff  and  the  defendant,  the  first  item  of  which  is  this  sum  of  340/.  6s.  lOd, ; 
the  aggregate  total  is  cast  up  in  the  handwriting  of  the  defendant,  who  makes 
^891  ^^  objection,  but  says,  ''all  these  sums  we  owe  to  Bird."  '''It  appears 
^  then  that  the  pkintiff,  with  the  consent  of  Lloyd  and  the  defendant,  had 
relinquished  his  execution  against  Lloyd,  to  look  to  the  defendant;  that  the  de- 
fendant admitted  his  liability  when  the  account  was  presented ;  and  that  the 
jury  found  such  to  have  been  the  agreement  between  the  parties.  No  objection, 
therefore,  can  be  raised  on  the  statute  of  frauds,  for  this  is  not  an  agreement  to 
pay  the  debt  of  a  third  person;  but  an  agreement  that  if  the  plaintiff  would 
forego  his  claim  on  Lloydf,  the  defendant  would  pay  the  amount  of  the  debt  on 
his  own  account.  The  case,  therefore,  falls  within  the  principle  of  Bead,  exe- 
entor  of  Tuack  v.  Nash,  1  Wils.  805,  where  a  cause  being  at  issue,  the  record 
entered,  and  just  coming  on  to  be  tried,  the  defendant  Nash,  bein^  then  present 
in  court,  in  consideration  that  Tuack  would  not  proceed  to  trial,  but  would 
withdraw  his  record,  promised  to  pay  Tuack  50^  and  the  costs  in  that  suit  to 
he  taxed  till  the  time  of  withdrawing  the  record :  Tuack  relying  upon  this  pro- 
mise did  withdraw  his  record,  and  no  further  proceeding  was  had  in  that  cause : 
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Tuaok  being  dead.  Bead,  his  ezeoutor,  brought  his  aoliaii  vfKm  that  apeeial  pro* 
mise  and  undertaking  by  Na^:  and  it  waa  held  that  thia  was  no  promiae  to 
answer  for  the  debt,  defaolt,  or  miacarriage  of  another;  bat  an  original  promiae, 
sufficient  to  found  an  assumpsit  upon  against  Naah. 

It  is  objeeted  that  the  plaintiff,  if  he  fails  in  thia  action  may  still  sue  Lloyd, 
or  issue  execution;  but  if  he  were  to  do  so,  Lloyd  might  show  on  plea  or  audita 
querela,  that  on  good  consideration,  the  plaintiff  gave  up  his  remedy  against 
Lloyd,  and  took  the  defendant's  liability  instead;  which,  though  not  properly 
accord  and  satisfaction,  would  be  a  complete  defienoe  on  the  general  r^^onn 
*issue;  Good  v.  Cheeseman,  2  B.  &  Adol.  328;  and  the  cases  there  *- 
cited.     I  think,  therefore,  this  rule  must  be  discharged. 

Park,  J.  The  objection  on  the  statute  of  limitations,  is  answered  by  the 
cases  which  have  been  cited  for  the  plaintiff.  But  it  is  impossible  to  read  the 
defendant's  letter,  without  seeing  that  it  is  an  acknowledgment  of  the  debt. 
The  payment  is  not  to  be  conditional  on  the  event  of  a  good  harvest;  but  that 
is  only  mentioned  as  a  reason  for  hope.  Li  Whippy  v.  Hillary,  the  defendant 
referred  to  a  fund  vested  in  trustees,  over  which  he  had  no  control.  As  to  the 
objection  that  tbe  letter  specifies  no  definite  snm,  from  Lloyd  v.  Mannd  to  Lech- 
mere  V.  Fletcher,  that  has  been  held  unnecessary.  In  Lechmere  t^.  Fletcher, 
3Ir.  Baron  Bayley  distinguishes  Kennett  t;.  Miibank,  on  the  ground  that  <<  the 
plaintiff  did  not  execute  the  deed.  The  deed  did  not  specify  the  plaintiff's 
debt;  it  did  not  appear  that  it  applied  to  the  debt  on  the  note.  Now,  as  an 
acknowledgment  is  only  evidence  of  a  promise,  some  of  the  judges  of  the  oom- 
mon  pleas  were  of  opinion,  that  the  deed  was  not  evidence  of  any  new  promise; 
the  creditors  had  not  signed,  and  the  deed  was  void.  Others  of  the  Judges  put 
it  on  the  ground  that  there  was  no  acknowledgment  of  the  debt  for  Which  the 
plaintiff  was  suing;  and,  if  there  were  no  acknowledgment  of  that,  then  there 
could  be  uo  fresh  promise  to  pay  that  debt.  The  opinion  of  all  the  judges  who 
decided  that  case  was,  that  the  deed  did  not  raise  any  promiae,  or  amount  to  an 
acknowledgment  from  which  a  fresh  promise  could  be  implied."  But  Frost  v* 
Bengough,  Smith  v.  Forty,  4  Car.  &  P.  126,  and  other  cases,  are  all  uniform 
on  this  point;  and  in  Dickinson  v.  Hatfield,  2  Moo.  &  Rob.  141,  5  Car.  r^ogi 
&  P.  46,  *Lord  Tenterden  held  the  admitting  a  balance  to  besi^cient^  ■- 
without  naming  any  particular  sum. 

Then,  as  to  the  840^.  6s.  lOd.,  there  was  a  good  consideration  for  (^e  bill  of 
sale  executed  by  Lloyd;  all  the  creditors  concurred  in  the  arrangement;  the 
plaintiff  was  an  attesting  witness;  and  Good  v.  Cheeseman  is  a  sufficient  autho- 
rity-to  shew  that  Lloyd  was  discharged,  and  that  an  assumpsit  to  the  amount 
of  the  debt  was  cast  upon  the  defendant. 

Yauohan,  J.  With  respect  to  the  defendant's  letter,  a  series  of  oases  from 
Lloyd  V,  Maund  to  Frost  v.  Bengough,  have  decided  that  the  effect  of  the  letter 
may  properly  be  left  to  the  jury.  But  here,  the  presiding  judge  expressed  his 
own  opinion  also.  The  language  of  the  letter  is  a  direct  acknowledgment  of 
debt;  and  it  is  not  necessary  that  the  precise  amount  should  be  stated.  Lech« 
mere  v,  Fletcher  shews  that  the  amount  may  be  proved  by  extrinsic  evidence. 

With  respect  to  the  340/.  6«.  lOc^.,  it  would  be  great  injustice  to  suppose 
that  Lloyd  could  be  liable  again :  he  gave  up  the  whole  of  his  property,  not  in 
trust,  but  absolutely  to  the  defendant,  upon  his  undertaking  to  satisfy  the  debts. 
Good  V,  Cheeseman  is  a  decisive  authority  to  shew  that  Lloyd  was  discharged. 

CoLTMAN,  J.  As  to  the  840/.  6«.  lOd.,  there  is  no  difficulty:  if  debtor, 
creditor,  and  a  third  party  agree  that  the  third  party  shall  be  substituted  for 
the  debtor,  the  debtor  is  exonerated.  Fairlie  v.  Denton,  8  B.  &  C.  395,  has 
decided  that,  establishing  to  that  extent  an  exception  to  the  rule,  that  debts 
cannot  be  assigned.  If  the  plaintiff  had  sued  Lloyd,  or  issued  execution,  he 
would  have  had  a  good  answer  by  plea  or  auditi  querela ;  Good  v.  pcgo 
'^'Cheeseman.  With  respect  to  the  objection  on  the  statute  of  limita-  ^ 
tions,  I  rely  on  the  defendant's  letter  as  an  answer;  and  Lechmere  v.  Fletcher 
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k  a  deeifeiTe  anihority,  that  the  preoiae  sum  due  need  not  be  apeoiied.  Where 
the  tenns  of  the  letter  are  eqniTOcal,  it  is  proper  the  jaiy  shonld  say  i^ther 
it  applies  to  the  debt  in  qnestion,  and  is  an  absolute  or  a  conditleDal  promise  to 
pay.  But  if  we  were  to  decide  for  ourselves,  I  shonld  say  that  the  knguage  of 
the  defendant's  letter  imports  a  request  of  forbearance^  but  no  condition. 

Rule  discharged. 


FOSTER  V.  STEELE.    Jia^  29. 

la  an  action  on  a  policy  of  insurance,  the  jury  having  found  a  verdict  for  the  plaintiff  on 
a  question  of  seaworthiness,  the  Court  granted  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  the  evidence :  hut  a  second  jury  having  given  a  verdict 
for  the  plaintiff  on  the  same  evidence,  the  Court  refused  to  grant  a  second  new  trial. 
Vaughan,  J.,  and  Coltman,  J.  dissentientibns. 

This  was  an  action  on  a  policy  of  insurance  at  and  from  Sierra  Leone  to 
Loodon. 

The  eauae  was  tried  before  a  special  jury  in  London,  and  a  verdict  was  found 
for  the  plaintiff,  the  point  in  dispute  being  seaworthiness. 

A  new  trial  was  granted  on  the  ground  that  this  verdict  was  contrary  to  the 
weight  of  the  evidenoe:  but,  upon  the  seeond  trial,  also  before  a  special  jury, 
the  verdict  was  again  given  for  the  plaintiff  on  the  same  evidence. 

That  evidence,  obtained  chiefly  from  the  captain^  who  referred  to  his  log*booky 
Wis  as  follows: — 

The  ship  which  was  twenty  years  old,  and  about  276  tons  burthen^  sailed 
from  Loudon  on  the  1st  of  March,  1834,  well  found  for  the  voyage.  She 
^8031  '^^^  ^^  Sierra  Leone  on  the  22d  of  April,  and  diediarged  the  *oargo 
^  in  good  ivder.  On  the  8d  of  May,  she  sailed  from  ffierra  Leone  for  the 
Searoiee  river  for  a  cargo  of  timber.  Arrived  there  in  two  days,  and  discovered 
s  leak  juflt  above  the  raft  port.  It  had  oeeasioned  the  vessel  to  make  a  good 
deal  of  water,  but  it  was  repaired,  and  she  then  made  no  more  water  than  nsuai ; 
not  more  than  any  other  ship.  In  about  a  fortnight,  after  taking  in  a  full  cargo 
of  timber,  she  sailed  for  Sierra  Leone.  In  croseiog  the  bar  of  tlra  Scarcies  river, 
the  vessel  came  to  the  ground;  lay  there  all  one  ebb;  but  hove  off;  when  the 
wind  coming  on  stormy,  she  drove  ashore;  took  a  great  list,  and  lay  in  an  awk^ 
ward  position  all  the  ebb;  she  lay  there  six  hours  beating  violently,  and  when 
the  flood  oame,  made  a  good  deal  of  water;  four  feet,  and  over :  the  pumps  were 
kept  constantly  going:  taking  the  ground  had  caused  the  cargo  to  shift:  the 
vessel  struck  heavily  abaft  several  times.  The  second  day  after,  she  was  got 
off,  and  sailed  for  Sierra  Leone,  where  some  repairs  were  done,  and  she  was 
made  safe  and  fit  for  sea. 

She  sailed  from  Sierra  Leone  the  7th  of  August  with  a  crew  of  thirteen,  in- 
cluding three  boys;  the  same  number  as  when  she  left  England;  but  all  weak; 
four  sick;  the  captain  very  unwell,  so  that  his  memory  failed  him.  On  the  7th 
the  weather  was  moderate,  but  the  next  day  it  came  on  to  blow  a  strong  galo 
with  heavy  rain,  which  lasted  three  days  and  nights.  The  vessel  made  more 
water,  and  the  crew  pumped  her  every  two  hours  till  the  10th  of  August.  The 
rainy  season  is  sickly;  the  crew  swelled  desperately  in  their  legs  and  feet,  and 
were  unable  to  stand. 

They  compelled  the  captain  to  bear  up  for  Sierra  Leone;  but  after  fourteen 
hours,  the  weather  becoming  fine,  and  the  vessel  making  no  more  water  than 
usual,  they  changed  their  course  for  Madeira,  which  they  reached  in  seven 
^8941  ^^^*  -^  ^^^  ^^  discovered  on  the  larboard  bow  about  three  weeks 
-^  before  she  reached  '^'Madeira,  but  was  stepped,  and  occasioned  no  inoon- 
venience. 
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Two  of  the  emr  died  before  the  Yeseel  arriTed  at  Madeira,  lAere  an  attespt 
iras  made  in  vain  to  supply  their  plaoe  with  Englishmen. 

The  Tessel  siriled  from  Madeira  the  ket  day  of  September.  In  abont  twenty- 
four  hours  a  heavy  sale  from  N.W.  to  N.  oaae  on,  with  a  heavy  eross  sea, 
which  struck  the  larboard  bow  with  a  tremendous  shake;  the  vessel  made  a 
good  deal  of  water,  which  the  orew  could  not  keep  down.  The  wind  and  sea 
continued  twenty-fonr  hours,  and  then  the  weather  cleared  up;  but  the  water 
increased,  and  at  noon  on  the  third  of  October  in  fine  weather,  the  crew  aban- 
doned the  vessel  with  nine  feet  six  inches  water  in  the  hold,  being  unable  any 
longer  to  work  the  pumps;  they  saw  her  for  twenty-four  hours,  and  then  lost 
sight  of  her. 

On  cross-examination  the  captain  said,  that  the  day  after  leaving  Sierra  Leone 
the  vessel  made  much  water  in  consequence  of  the  weak  state  of  the  crew,  and 
was  rendered  unmanageable  even  when  the  weather  was  calm,  the  captam  and 
five  more  being  sick. 

The  doctor  had  said  that  after  they  got  to  sea  their  health  would  improve. 

WUdCf  Seijt.  obtained  a  rule  nisi  for  a  third  trial,  contending  that  seaworthi- 
ness was  a  mixed  question  of  law  and  fact,  and  that  upon  the  foregoing  state  of 
foots,  particularly  as  to  the  insufficiency  of  the  crew  upon  sailing  from  Sierra 
Leone,  the  jury  ought  to  have  been  directed  to  find  for  the  defendant.  And 
the  court  having  Men  dissatisfied  with  the  first  Tcrdict,  must  be  equally  dis- 
satisfied with  a  second  verdict  the  same  way,  on  the  same  evidence.  He  cited 
Annen  v.  Woodman,  8  Taunt.  299,— the  language  of  Lord  Eldon  in  r^oQR 
Douglas  V.  Scougall,  4  Dow.  269,  '('and  Watoon  v.  Clark,  6  Dow.  844,  ^ 
and  of  Lord  Mansfield  in  Goodwin  v.  Gibbons,  4  Burr.  2108,— Parker  v.  Potts, 
8  Dow.  28;  Munro  v.  Yandam,  Vwk.  Ins.  888;  L6vy  v.  Milne,  4  Bingh.  195, 
and  other  cases. 

Taddy,  Serjt,  who  shewed  cause,  contended  that  seaworthiness  was  altogether 
a  question  for  the  jury,  and  that  the  efficiency  of  the  ship  and  crew  had,  on  the 
foregoing  evidence,  been  proved  to  be  commensurate  with  the  Toyage  insured. 
Forbes  t.  Wilson,  1  Park.  Ins.  844;  Bucks  v.  Thornton,  Holt,  N.  P.  C.  50. 
He  referred  also  to  Swinnerton  t.  Marquis  of  Stafibrd,  8  Taunt.  91. 

WUde  and  Amo^  were  heard  in  support  of  the  rule. 

The  Court  were  eoually  divided  in  opinion. 

TiNDAL,  G.  J.  and  Park,  J.,  thought  this  peculiarly  a  question  for  a  jury, 
and  that  a  seoond  verdict  the  same  way  ought  not  to  be  disturbed.  If  a  new 
trial  should  be  granted,  and  a  third  verdict  be  given  for  the  plaintiff*,  the  same 
arguments  miffht  be  urged  for  granting  a  fourth  trial,  and  so  superseding  the 
functions  of  the  jury,  or  leading  to  endless  litigation.  Although  the  verdict 
might  not  be  altogether  satisfectory,  the  Court  ought  not,  unless  in  a  case  of 
perverseness,  to  disregard  the  opinion  of  twenty-four  special  jurors,  highly  con- 
versant with  the  matter  in  dispute. 

Yauohan,  J.  and  Coltman,  J.  thought  that  the  reason  which  had  induced 
the  Court  to  grant  a  second  trial,  namely,  that  the  verdict  in  the  first  was  nn* 
satisfactory,  ought  to  prevail  with  them  to  try  the  result  of  a  third :  but  that  if 
the  third  were  against  the  defendant,  then  the  proceedings  should  end. 


♦FOSTER  t;.  ALVEZ.     June  12.  [♦SOO 

The  Court  baring  granted  a  new  trial,  on  the  ground  that  the  rerdict  was  i^inst  the 
eridence  in  a  question  of  seaworthiness,  and  having  refused  a  second  new  trial  upon  a 
verdict  the  same  way  on  the  same  ertdence,— refused  also,  to  open  the  consolidation 
rule,  and  re-try  the  same  question,  in  another  action  against  another  underwriter  on 
the  same  policy.    Vanghan,  J.  dissentiente. 
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This  was  an  aetion  against  another  nnderwriter  on  the  same  policyy  and  the 
application  for  a  new  trial  in  the  preceding  case  having  failed, 

}Vildef  Serjt.,  obtained  a  rale,  calling  on  the  plaintiff  to  shew  canse  why  the 
defendant  shonld  not  proceed  to  the  trial  of  the  present  action,  notwithstanding 
it  had  been  consolidated  with  other  actions  at  the  suit  of  the  same  plaintiff. 

He  cited  Cohen  v.  Bulkeley,  5  Taunt.  165,  where  Mansfield,  C.  J.,  said, 
<'  There  is  an  implied  condition  in  the  consolidation  rule,  that  any  other  cause 
shall  be  tried  in  like  manner,  and  with  like  evidence,  which  the  Conr£  may 
think  neoossary  to  be  triad  for  achieving  the  jastice  of  the  case." 

Toddy y  Seijt.,  who  shewed  canse,  objected  that  this  was  in  effect  anoAer 
application  for  a  new  trial  of  the  preceding  cause ;  that  in  Cohen  v.  Bulkeley 
the  Court  had  decided  a  new  trial  to  be  necessary  to  the  justice  of  the  case ;  in 
the  present  case  they  had  decided  the  reverse ;  and  that  no  new  grounds  had 
been  shewn  for  altering  that  decision. 

Wilde,  in  support  of  the  rule,  contended  that  this  was  an  application  to  the 
discretion  of  the  Court ;  that  it  was  the  practice  where  justice  had  not  been 
done,  to  grant  repeated  new  trials;  that  the  Court  had  not  been  satisfied  with 


*897] 


the  first  verdict  in  this  cause,  and  therefore  could  not  be  satisfied  with 


the  second,  which  was  in  '^'fiivour  of  the  same  party  upon  the  same  evi- 
dence; consequently,  in  order  to  the  attainment  of  justice,  it  would  act  on  the 
priociple  of  Cohen  v.  Bulkeley,  and  open  the  consolidation  rule. 

TiNDAL,  C.  J.  I  am  unable  to  see  a  sufficient  distinction  between  this 
application  and  the  motion  for  a  new  trial  in  the  case  of  Foster  v.  Steele, 
to  induce  me  to  make  the  rule  absolute;  and  to  do  so,  would  be  opening 
a  very  dangerous  precedent.  If  in  this  instance  the  verdict  should  so  the  other 
way,  the  other  defendants  might  all  make  the  same  application,  so  that  the  con< 
solidation  rule  would  be  of  no  use  whatever.  Had  there  been  any  deficiency  of 
eridence,  so  as  to  induce  an  opinion  that  the  case  had  not  been  tried  on  its  me- 
rits, our  decision  might  have  been  different :  but  whatever  my  opinion  may  be 
aa  to  the  correctness  of  the  verdict,  I  think  it  better  to  submit  to  a  hardship  in 
the  individual  case,  than  to  shake  a  genmtbl  rule  of  so  much  importance. 

PA&k,  J.  I  am  of  the  same  opinion.  In  all  my  experience  I  never  knew  a 
consolidation  rule  opened  after  a  second  verdict.  This  was  purely  a  mercantile 
question ;  it  was  tried  by  a  special  jury ;  and  the  merits  of  the  case  were  fairly 
presented.  If  there  had  been  any  deficiency  in  the  evidence,  that  might  have 
been  a  ground  for  acceding  to  this  application;  but  after  two  verdicts  upon  a 
fall  hearing,  and  a  refusal  to  grant  a  third  trial,  it  would  be  most  dangerous  to 
do  by  a  sick  wind  what  was  refused  upon  full  consideration. 

Tauosan,  J.  I  regret  that  I  cannot  agree  with  the  rest  of  the  Court.  This 
is  an  application  to  our  discretion ;  and  though  with  respect  to  the  parties  in 
:»g^1  the  first  cause  it  may  be  expedient  to  refuse  a  third  trial,  ut  sit  finis  litium, 
^  yet,  as  the  present  applicant,  when  he  ^consented  to  be  bound  bv  the 
verdict  in  the  other  cause,  must  have  meant  a  verdict  satisfactory  to  the  Court, 
I  think  we  ought  to  yield  to  his  application,  unless  we  are  satisfied  with  the 
former  verdict. 

It  is  asked  what  we  shonld  do,  if  in  this  cause  the  verdict  should  be  the 
other  wav  ?  I  answer  that  I  should  then  be  satisfied,  and  should  endeavour  to 
sustain  tnat  verdict.  It  was  because  the  first  verdict  was  not  the  other  way, 
that  we  sent  the  canse  down  to  a  new  trial,  and  in  the  present  cause  I  am  not 
satisfied,  unlesaithe  consolidation  rule  be  opened. 

CoLTMAN,  J.  This  is  in  effect  a  rehearing  of  the  former  rule.  I  think  that 
the  point  has  already  been  substantially  decid^,  that  this  rule,  therefore,  must  be 

Discharged. 
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PASCOE  and  Another  v,  J.  PASCOE.     June  9. 

To  arowry  for  rent  arrear,  plea,  that  by  the  demise  in  the  arowry  mentioned,  avowant 
demised  and  tiransfenred  the  premises  to  plaintiff  for  the  residne  of  avowant' s  term  and 
interest  in  the  same,  and  that  avowant  had  not,  at  the  time  when,  kc.y  any  reversion- 
ary interest  in  the  piremisei,  after  the  expiration  of  tibe  time  granted  to  plaintiff  by  the 
demise ;  Held,  sufficient. 

Replication ;  a  power  of  distress  given  by  the  award  of  an  arbitrator  to  whom  all  matters 
in  difference  between  the  parties  had  been  referred ;  Held,  ill,  withoot  averring  that 
the  arbitrator  bad  authority  to  confer  a  power  of  distress,  or  that  the  right  to  distrain 
was  one  of  the  matters  In  ^fference. 

RSPLIVIN. 

Avowry  and  cognizance,  First,  that  the  pldntiiFs  for  a  long  time,  to  wit,  for 
all  the  time  doring  whioh  the  rent  hereinafter  mentioned  to  be  distrained  for, 
was  accruing  due,  and  from  thence  until  and  at  the  time  *when,  &o.,  poog 
held  and  enjoyed  the  premises  in  which,  &c.  with  the  appurtenances,  as  *- 
tenants  thereof  to  J.  Pascoe  the  younger,  by  virtue  of  a  certain  demise  there<tf 
to  the  piaintifiiB  theretofore  made  at  and  under  a  certain  yearly  tent,  to  wit,  the 
yearly  rent  of  32^.  payaible  half-yearly. — Distress  fur  80/.  rent  arrear.  Secondly, 
That  the  plaintiffs,  for  the  space  of  two  years  and  upwards  next  before  and  at 
the  time  of  making  the  agreement  hereinafter  mentioned,  held  and  enjoyed  the 
premises,  as  tenants  thereof  to  the  said  J.  Pascoe  the  younger,  by  virtue  of  a 
certain  demise  thereof  to  the  plaintiffs  theretofore  made,  at  and  under  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  36/.  payable  half-yearly:  That  before  the 
making  of  the  said  agreement,  to  wit,  on  the  21st  of  September  1831,  the  said 
J.  Pascoe  the  younger  had  caused  to  be  distrained  on  the  said  premises  divers 
goods  and  chattels  for  the  sum  of  36/.  arrears  of  rent  due  on  the  24th  of  Jane, 
then  last  past,  to  the  said  J.  Pascoe  the  younger,  and  the  plaintifis  had  replevied 
the  said  goods  and  chattels,  and  commeneed  an  action  against  J.  Pascoe  the 
younger  in  the  sheriff's  court  of  Oomwall,  which  action  cf  replevin  was  after- 
wards removed  by  virtue  of  a  writ  of  rccordari  facias  loquelam  from  the  said 
Sheriffs  Court  to  the  Court  of  King's  Bench,  and  was  then  pending:  that  dis- 
putes and  differences  having  arisen  and  being  subsisting  between  the  said  parties 
relative  to  the  said  distress  and  action  at  law,  and  other  matters  relaUve  to  the 
said  premises,  particularly  as  to  the  amount  of  the  yearly  rent  whi<^  should  be 
paid  for  the  said  estate,  the  plaintifiis  and  J.  Pascoe  the  younger,  for  the  ending 
and  determining  thereof,  did  before  the  sud  time  when,  &o.,  to  wit^  on  the 
29th  of  June  1832,  by  a  certain  agreement  in  writing  then  made  between 
^e  said  J.  Pascoe  the  younger  and  the  plsintiffs,  mutually  and  recipro- 
cally agree  with  each  other  that  as  well  the  matters  "^aforesaid  as  all  ri^fka 
other  matters  in  difference  between  the  said  parties,  and  more  particularly  ^ 
the  amount  of  the  rent  which  should  be  paid  for  the  said  premises,  should  be, 
and  the  same  were  thereby  submitted  and  referred  to  the  award,  arbHrameiit, 
final  end,  and  determination  of  Robert  Julian, — ^whose  award  was  to  be  inal 
and  conclusive,  both  at  law  and  in  equity, — as  well  on  the  part  and  behalf  of  J. 
Pascoe  the  younger,  as  on  the  part  and  behalf  of  the  pbdntiffs,  to  settle  and  as- 
certain the  same,  and  to  award,  order,  and  determine  by  his  awiird  what  he 
should  think  fit  to  be  done  and  performed  by  the  stiid  parties  respectively^  re- 
specting the  several  matter  aforesaid ;  so  as  the  said  arbitrator  should  make  and 
publish  his  award  in  writing  indented,  under  his  hand  and  seal,  of  and  concern- 
ing the  premises,  ready  to  be  delivered  to  the  said  parties  or  such  of  them  ss 
should  desire  the  same,  on  or  before  the  first  of  August  then  next,  unless  he 
should  be  prevented  from  so  doing  by  sickness  or  some  other  unavoidable  event. 
That  the  said  R.  Julian  having  taken  upon  himself  the  charge  of  the  said  award, 
and  having  heard  the  allegations  and  proofs  of  both  the  said  parties,  did  after- 
wards, and  within  the  time  limited  for  making  his  award,  and  before  the  said 
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t^me  wbe0,  Ae.  to  wit,  on  the  Ist  of  Ajagost  1882  aforesaid^  make  and  pabHah 
his  award  in  writiiig  indeoted,  under  hie  naQd  and  seal,  between  the  said  parties, 
upon,  and  conoeming  the  premises  aforesaid;  and  did  thereby  (amonsst  other 
thinga)  award,  order,  and  determine,  that  from  and  afber  Midsummer  £en  kst, 
the  pkdntifb  should  pay  to  J.  Paecoe  the  younger,  for  the  premises  in  whioh, 
iiO,  the  sum  of  32/.  per  annum,  instead  of  the  sum  of  S6/.  per  annum,  before  paid, 
by  half-yearly  payments,  that  is,  at  Christmas  and  Midsummer  in  every  year, 
so  long  as  they  should  continue  to  hold  the  said  premises,  and  that  the  said  J. 
*9011  ^^^^^  ^^  younger  should  have  power  of  distress  for  ^recovery  of  the 
^  said  rent  of  32/.  per  annum :  as  by  the  said  award  reference  being  there- 
unto had  would  more  fully  appear:  of  which  said  award  the  plaintifb  afterwards, 
to  wit,  on,  &e.  had  notice.  That  the  plaintiffs,  from  the  time  of  making  the 
said  award,  until  and  at  the  said  time  when,  &c.  held  and  rajoyed  the  premises 
in  which,  &c.  with  the  appurtenance,  as  tenants  thereof  to  the  said  J.  Pascoe 
the  younger,  at  and  under  a  certain  yearly  rent,  to  wit,  the  siod  yearly  rent  of 
32/.  payable  half-yearly  on  the  24th  of  June  and  the  25th  of  December  in  every 
year,  by  even  and  equal  portions :  and  that  the  said  J.  Pascoe  the  younger,  by 
means  of  the  premises,  had  for  and  during  all  the  time  la$t  aforesaid,  such 
power  of  distress  as  aforesaid. — Distress  thereupon,  for  the  sum  of  64/.  for  two 
years'  rent  so  due  and  in  arrear  as  aforesaid. 

Pleas  in  bar  to  each  of  Uie  avowries  and  cognizances, — ^That  by  the  said  de- 
mise in  the  said  avowry  and  cognisance  mentioned,  the  said  J.  Pascoe  the  younger 
did  demise  and  transfer  the  said  premises  with  the  appurtenances  in  which,  &o. 
unto  the  plaintiffs,  for  all  the  residue  and  remainder  of  his  the  said  J.  Pascoe 
the  younger's  estate,  term,  and  interest,  of  and  in  the  same,  and  that  the  said 
J.  Pascoe  the  younser  had  not  then  or  at  the  said  time,  when,  &c.,  or  at  any 
time  during  the  said  demise  to  the  plaintiffs,  any  reversionary  estate,  term,  or 
'  interest,  of  or  in  the  premises  with  the  appurtenances  in  which,  &c.,  or  in  any 
part  thereof,  expectant  upon  or  to  take  effect  upon,  or  at  any  time  after  the  ex- 
piration of  the  term  granted  to  the  plain tifb  by  the  said  demise;  and  that,  the 
plaintiffs  were  ready  to  verify,  &c. 

In  the  replications  to  the  {rfeas  in  bar  the  avowant  r^ed  on  the  award  set 
forth  in  the  second  avowry  and  cognisance. 

Rejoinders,  that  it  was  not  referred  to  the  said  B.  Juliim,  whether  J.  Pascoe 
the  younger  should  have  power  of  distress  for  recovery  of  the  said  rent  of  32/. 
^(Pl  perjannQBA;  *ai^d  thiit,  the  plaintiffs  prayed  might  be  inquired  of  by 
""J   the  country,  &c. 

Demurrer,  for  that  the  plaintiffs  had  in  and  by  their  said  rejoinders,  stated 
and  attempted  to  put  in  issue  a  fact  not  alleged  by  the  defendant  in  hie  rq>li- 
cation,  and  wholly  irrelevant  and  immaterial,  to  wit,  that  it  was  not  referred  to 
the  said  B.  Julian,  whether  J.  Pascoe  the  younger  should  have  a  power  of  dis- 
tress for  recovery  of  the  said  rent  of  32/.  per  annum.  And  also,  for  that  the 
said  rejoinder  containing  new  matter,  the  plaintiffs  should  have  concluded  the 
same  with  a  veriffcation,  and  not  by  praying  that  it  might  be  inquired  of  by  the 
coontry.     Joinder. 

The  case  was  argued  in  Hilary  term  by 

Siqfheny  Serjt.,  for  the  avowimt.  The  rejoinders, — ^which  are  a  departure 
from  the  pleas  in  bar,-*rai8e  an  immaterial  issue,  and  the  pleas  in  baar^— which 
are  infonnal,  as  amounting  to  the  general  traverse  of  non  tenuit, — are  no  ans- 
wer to  the  avowry :  the  pleas  admit  rent  to  be  due,  which  must  be  at  least  rent 
seek ;  and  for  rent  seek  as  well  as  rent  service  and  renteharge,  distress  lies :  4 
G.  2,  c.  28,  2  Bl.  Comm.  42.  But  the  pleas  admit  the  tenure,  and  the  rent 
doe,  and  consequently  service.  Lit.  s.  122,  213,  214.  Co.  Lit.  142.  And 
yet  they  deny  tenure  because  they  shew  an  assignment:  Palmer  v.  Edwards, 
Dougl.  187,  n.,  Poultney  v.  Holmes,  1  Str.  405,  Litt.  s.  215,  255,  Co.  Lit. 
150.  b.  They  are  therefore  repugnant :  and  repugnancy  is  a  substantial  objec- 
tion: Doctr.  Placit.  326.    Butts  case,  7  Bep.  23.    The  cases  therefore  which 
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decide,  that  where  there  is  no  revermon  there  is  so  distress, v.  Oooper, 

2  Wils.  875,  Parmenter  v.  Webber,  2  B.  Moore,  686,  have  no  bearing  here. 
That  question  cannot  be  raised  on  a  plea  in  this  form,  irhioh  admits  tenure  and 
*rent  service.  In  Preece  v,  Gorrie,  5  Bing.  24,  which  may  be  cited  for  t^aao 
the  plaintifi,  the  plea  did  not  admit  tenure:  and  in  Parmenter  v.  Web-  ^ 
ber,  the  supposed  demise  turned  out  to  be  a  complete  assignment  of  the  whole 
of  the  lessor's  interest  in  the  premises. 

Ogle,  for  the  plaintiffs,  contended  that  this  case  conld  not  be  distinguished 
from  Preece  r.  Corrie,  where  the  arowant,  who  had  a  term  which  expired  on  the 
11th  of  November,  1826,  let  the  premises  orally  from  the  11th  of  September, 
to  the  11th  of  November,  in  t)iat  year,  for  270/.,  payable  immediately;  it  was 
held,  that  that  was  a  lease  of  which  parol  evidence  might  be  given,  and  not  an 
assignment  requiring  a  writing ;  but  that  being  a  demise  of  the  whole  of  the 
avowant's  interest,  he  had  no  right  to  distrain.  He  also  relied  on  Parmenter  v. 
Webber,  where  the  assigning  of  the  landlord's  whole  interest  in  a  term,  to  the 
plaintiff,  was  held  to  be  evidence  to  support  the  plea  of  non  tenuit. 

With  respect  to  the  award,  even  if  the  submission  embraced  the  point,  which 
was  not  averred,  the  arbitrator  could  not  confer  a  right  of  distress,  or  to  give  the 
avowant  a  title  he  did  not  otherwise  possess.  Marn  v.  Marriott,  1  Ld.  Raym. 
115,  Hunter  o.  Rice,  15  East,  100, 1  Roll.  Rep.  270. 

Stephen,  in  reply.  Although  the  arbitrator  cannot  confer  title  or  power  to 
distrain,  he  may  decide  on  its  existence ;  and  the  tenant  is  estopped  to  deny  it  after 
such  decision.     Doe  d.  Morris  v.  Roper,  3  East,  11.  (htr,  adv.  vuU. 

TiNDAL,  G.  J.  In  this  replevin,  the  defendant  has  made  two  avowries  and 
cognisances.  The  first  is  in  the  general  form  given  by  the  statute  11  G.  2,  c. 
19.,  ^hat  the  plaintiffs  held  the  premises  in  which,  &c.  as  tenants  to  r^/\  > 
Pascoe  the  younger,  under  a  demise  thereof  to  them  made  for  a  certain  *- 
term,  and  then  avows  for  two  years'  rent  in  arrear.  To  this  avowry  the  plain- 
tiflb  have  pleaded  in  bar,  that  by  the  demise  in  the  avowry  and  cognisance  men- 
tioned, Pascoe  the  younger  demised  and  transferred  the  premises  in  which,  &c. 
to  the  plaintiffs,  for  all  the  residue  and  remainder  of  his  (the  lessor's)  estate, 
term,  and  interest  of  and  in  the  same,  and  that  he,  the  said  Pascoe  the  younger, 
had  not  then,  or  at  the  said  time  when,  &c.  or  at  any  time  during  the  demise, 
any  reversionary  estate,  term,  or  interest  in  the  same.  The  defendant  has  re- 
plied to  this  plea  in  bar,  a  power  of  distress  given  to  Pascoe  the  younger  by  the 
award  of  an  arbitrator  to  whom  certain  disputes  and  all  matters  in  difference 
between  him  and  the  plaintiffs  had  been  referred.  The  plaintilb,  in  their  re- 
joinder to  this  replication,  allege,  that  it  was  not  referred  to  the  arbitrator, 
whether  the  defendant  Pascoe  the  younger  should  have  a  power  of  distress :  to 
which  rejoinder  the  defendant  demurs  specially. 

Upon  this  state  of  the  pleadings  it  is  obvious,  that  the  defendant's  replication 
to  the  plea  in  bar  would  be  bad  upon  general  demurrer,  on  the  ground  of  dc. 
parture ;  the  defendant,  in  his  avowry  and  cognizance,  relying  upon  the  com- 
mon law  right  to  distrain  as  for  rent  service,^and  in  his  replication  setting  up  a 
power  of  distress  given  under  an  award.  The  question,  therefore,  so  far  as  the 
first  avowry  and  cognizance  are  concerned,  becomes  this,  whether  the  plea  in  bar 
affords  any  legal  answer  thereto.  This  question  is  to  be  determined,  as  if  it 
were  upon  a  general  demurrer  to  the  plea  in  bar,  and,  therdTore,  no  objection 
can  be  available,  which  amounts  to  matter  of  form  only,  such  as  that  the  plea 
in  bar  is,  in  effect,  no  more  than  the  general  traverse  non  tenuit,  or  non  demimt ; 
and  looking  at  the  substantial  "^legations  in  the  plea  in  bar,  we  think  r^eoAP; 
it  alleges  with  sufficient  certainty  that  Pascoe  the  younger,  at  the  time  ■- 
of  making  the  demise,  did  not  reserve  any  reversion  in  himself,  and  consequently^ 
without  any  express  provision  for  that  purpose,  has  no  remedy  by  distress. 
The  authorities  to  this  point  are  collected  in  Bacon's  Abr.  tit.  Distress,  A. 

And  as  to  the  argument,  that  the  plea  in  bar  is  incongruous,  inasmuch  aa 
it  ackoits  a  demise,  but  sets  up  an  assignment,  wo  cannot  distinguish  it  from 
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thai  in  Preeoe  v.  Goorrie,  6  Bingb.  24,  which  was  held  to  be  a  eood  plea  in  bar; 
nor  firom  the  anthoritj  of  the  decision  in  Pftrmenter  v,  Webber,  2  B.  Moore, 
656,  where  the  assigning  of  the  landlord's  whole  interest  in  a  term  to  the  plain- 
tiff was  held  to  be  evidence  which  supported  the  plea  of  non  tennit.  For, 
althoogh  it  is  tme,  that  this  rent  may  be  a  rent  seek,  and  that  the  remedy  is 
the  same  under  the  statute  for  a  rent  seek  as  for  a  rent  service,  yet  the  avowry 
is  for  a  rent  service  at  common  law,  and  not  for  a  rent  seek.  So  far,  therefore, 
as  relates  to  the  first  avowry  and  cognisance,  and  the  pleadings  dependent  there- 
on, we  think  the  plaintifb  are  entitled  to  judgment. 

The  second  avowry  and  cognizance  rests  upon  a  power  of  distress  given  by  an 
award  under  an  agreement  entered  into  between  the  plaintiffs  and  the  defendant 
Pascoe  the  younger,  by  which  certain  disputes  and  differences  rektive  to  a  dis- 
tress which  had  been  then  made,  and  an  action  at  law  then  depending,  and  all 
other  matters  in  difference  between  the  said  parties  were  su'bmitted  to  the  arbi- 
tration of  Mr.  Julian.  The  plaintiffs  plead  in  bar  to  this  the  very  same  matter 
which  they  had  pleaded  in  bar  to  tiie  first  avowry,  vis.  that  Pascoe  the  younger 
toQai  had  demised  to  them  all  the  residue  and  remainder  of  his  own  estate, 
•I  term,  and  interest  '''in  the  premises  in  which,  Ac,  and  that  he  had  no 
reversionary  interest  in  himself.  To  this  plea  in  bar,  the  defendant  replies  the 
very  same  matter  as  that  contained  in  the  second  avowry,  viz.  the  power  of  dis- 
tress given  by  the  arbitrator;  and  the  plaintiffs  rejoin,  thereto,  that  the  giving 
such  power  of  distress  was  not  a  matter  within  the  submission.  Upon  this  state 
(if  the  pleadings,  arising  on  the  second  avowry  and  cognizance,  the  rejoinder 
must  be  given  up,  as  being  a  departure  from  the  plea  in  bar;  and  the  question 
of  law  must  be  taken  to  stand,  as  if  there  had  been  a  general  demurrer  by  tho 
defendant  to  that  plea  in  bar.  In  that  view  of  the  case,  the  fiicts  admitted  on 
the  record  would  be,  that  Pascoe  the  younger  had  originally  demised  to  the 
plaintiffs  the  premises  in  question,  at  the  rent  of  86/.  per  annum;  but  that, 
upon  such  demise,  he  had  parted  with  the  whole  of  his  estate  and  interest,  and 
left  himself  no  reversion ;  and  that  a  distress  had  been  put  in  for  one  year's  rent 
due  under  such  demise,  which  the  plaintiffs  had  replevied,  and  the  action  of 
replevin  had  been  removed  into  the  Court  of  Bang's  Bench,  and  was  still  pend- 
inf.  It  would  also  appear  upon  the  record,  that  disputes  and  differences  had 
arisen,  and  were  subsisting  between  the  parties  as  to  the  distress  and  action  at 
law,  and  other  matters  relative  to  the  said  tenement,  particularly  as  to  the 
amount  of  the  yearly  rent  which  should  be  paid  for  the  said  estate,  and  that 
the  parties  agreed  to  refer  "  as  well  the  matters  aforesaid,  as  all  other  matters 
in  difference  between  them,''  to  the  award  of  Mr.  Julian.  The  question,  there- 
fore, becomes  this,  whether  under  such  submission  the  arbitrator  had  authority 
to  i^ve  a  power  to  distrain  for  the  rent  newly  fixed  by  him,  which  power  of  dis- 
truning  the  landlord  did  not  possess  as  to  the  rent  originally  created  by  the 
Mi'j-t  demise.  And  we  think  the  arbitrator's  authority  to  give  this  power 
'  J  ought  either  to  appear  by  the  express  words  of  ^e  submission,  or  that 
it  should  be  brought  within  the  general  words  of  the  submission,  by  a  distinct 
averment  on  the  record,  that  the  question  as  to  the  power  of  distress  was  one  of 
the  matters  in  difference  between  the  parties  to  the  submission.  There  is  scarcely 
any  eoooeivable  addition  to  the  lanalord's  powers,  which  the  arbitrator  might 
not  have  given,  unless  he  is  held  to  be  restrained  by  those  two  considerations: 
a  power  to  enter  for  nonpayment  of  rent  or  nonperformance  of  covenants  might 
be  given  by  the  same  authority  as  a  power  to  dbtrain. 

Upon  the  single  ground,  therefore,  that  we  do  not  see  that  the  arbitrator  had 
any  authority  to  give  the  power  of  distress  for  the  rent  newly  fixed  by  him,  and 
which  in  all  other  respects  came  in  the  place  of  the  former  rent  reserved  by  the 
demise,  we  think  the  second  avowry  and  cognizance  cannot  be  supported,  and 
that  there  most  be  judgment  on  that  also  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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YAPP,  Aasignee  of  PARTINGTON,  an   Liaolveiit,  v.  HARRINGTON. 

June  9. 

Vnder  the  InsolveDt  Debtors'  Act,  1  O.  4,  c.  57,  s.  34,  where  actual  imprisonmeDt  witliin 
the  walls  of  a  prison  follows  apon  arrest,  as  one  continuous  act,  within  the  usual  time 
allowed  by  the  course  of  practice,  the  arrest  is  the  commencement  of  the  imprison- 
ment :  but  where  after  arrest  any  delay  not  sanctioned  by  law  takes  place  before  the 
actual  commitment  of  the  defendant  to  prison,  there,  not  the  arrest,  but  the  actual 
coming  within  the  walls  of  the  prison,  is  the  commencement  of  the  in^risonment. 

The  insolycnt  Partington  was  arrested  in  GloueesteEslure  on  the  5th  of  No- 
Tsmber,  1835,      His  commitment  to  Gloucester  gaol  was  delayed  till  r^og 
the  12 th;  in  '''the  interval^  it  was  fonnd  by  the  jury  npon  the  trial  of  ^ 
thia  cause,  that  he  was  in  ousiody,  not  of  the  sheriff's  officer,  bnt  of  a  friend  of 
the  sheriff's  officer,  and  no  excnse  was  suggested  for  the  delay. 

The  defendant  Harrington  issued  a  fi.  fa.  by  virtue  of  a  judgment  obtained 
on  a  warrant  of  attorney  given  by  Partington,  and  levied  the  amount  of  the 
debt  due  under  the  judgment,  between  the  5th  and  12th  of  November. 

The  plaintiff,  as  assignee  of  the  insolvent,  sought  by  this  action  to  recover 
from  the  defendant  Harrington  the  amount  so  levied,  alleging  that  the  insol- 
vent's imprisonment  commenced  with  the  arrest,  and  relying  on  the  7  G.  4,  c. 
57,  s.  34,  which  enacts  <<that  in  all  cases  where  any  prisoner,  who  shall  petition 
the  court  for  relief  under  this  act,  shall  have  executed  any  warrant  of  attorney 
to  confess  judgment,  or  shall  have  given  any  cognovit  actionem,  whether  for  a 
valuable  consideration  or  otherwise,  no  person  shall,  after  the  commencement  of 
the  impritonment  of  such  prisoner,  avail  himself  or  herself  of  any  execution 
issued  or  to  be  issued  upon  any  judgment  obtained  or  to  be  obtained  npon  such 
warrant  of  attorney  or  cognovit  actionem,  either  by  seizure  and  sale  of  the  pro- 
perty of  such  prisoner,  or  any  part  thereof,  or  by  sale  of  such  property  thereto- 
fore seised,  or  any  part  thereof;  but  that  any  person  or  persons  to  whom  any 
sum  or  sums  of  money  shall  be  due  in  respect  of  any  such  warrant  of  attorney 
or  cognovit  actionem,  shall  and  may  be  a  creditor  or  creditors  for  the  same 
under  this  act." 

At  the  trial,  Patteson,  J.  thought  that  under  the  cironmstanoes  of  the  case, 
the  imprisonment  did  not  commence  till  the  12th  of  Novemberi  and  a  verdict 
was  found  for  the  defendant;  which 

R.  F.  Riduirds  obtained  a  rule  nisi  to  set  aside. 

*!DaI/ourdf  Serjt,  and  Buiby^  who  shewed  cause  in  Hilary  tens,  re-  rMQq 
lied  on  the  express  word  tiBprtaonmcnU  in  s.  34,  which  they  contended  ^ 
could  only  apply  to  an  actual,  and  not  a  constructive  imprisonment; — on  the 
10th  section,  which  gives  the  benefit  of  the  act  only  to  persons  within  the  walls 
of  any  prison ;-^-and  on  the  12th,  which  confines  it  to  persons  ''in  actual  custody 
within  the  wa^Is  of  the  prison  without  any  intermission  of  such  imprisonment.'' 
Here  there  had  been  at  least  an  intermission  of  the  imprisonment,  while  the  in- 
solvent was  in  charge  of  the  sheriff 's  officer's  friend.  It  was  true  that  in  the 
30th  and  31st  sections,  the  arrest  was  made  the  commencement  of  the  imprison- 
ment for  the  purpose  of  defeating  fraudulent  dispositions  of  property  made  by 
the  insolvent,  and  distresses  levied  for  rent;  but  that  was  not  incompatible  with 
provisions  which  required  that  in  all  other  cases  the  confinement  within  the 
walls  of  the  prison  should  be  thecommencement  of  the  imprisonment.  In  Tribe 
V.  Webber,  Bull  N.  P.  33,  and  Barnard  v.  Palmer,  1  Gampb.  509,  it  was  held 
that  the  lying  in  prison  two  months, — by  21  Jac.  1,  c.  19,  s.  2,  made  an  act  of 
bankruptcy, — meant  two  months  of  actual,  uninterrupted  imprisonment,  and 
that,  therefore,  where  a  trader  was  arrested  for  debt  on  the  4th  of  November, 
but  allowed  to  go  at  large  till  the  8th,  when  he  returned  into  cuAodj,  and  being 
afterwards  moved  into  the  King's  Bench  prison,  lay  there  upwards  of  two 
months,  the  act  of  bankruptcy  which  he  thus  committed,  had  reference  only  to 
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the  8thy  when  he  returned  into  custody,  and  not  to  the  4th,  when  the  original 
arrest  took  place.  Sim&  v,  Simpson,  1  New  Gases,  806,  shewed  the  construction 
put  on  the  7  O.  4,  o.  57,  with  respect  to  assignments  made  by  the  prisoner. 
*dl01  ^'  ^^'^^^  ^°  support  of  the  rule.    The  object  of  the  act  was 

-■  to  enforce  an  equal  distribution  of  the  debtor's  property;  and  to  effect 
that  object  the  word  impruonment  in  sect.  34,  must  be  taken  to  have  the  same 
meaning  as  in  sects.  80  and  81,  where  it  is  enacted,  ''that  if  any  person  who 
shall  petition  the  court  for  his  or  her  discharge  from  imprisonment  under  this 
act,  shall,  at  the  time  of  his  or  her  arrest,  or  other  commencement  of  such  im- 
prisonment, by  the  consent  and  permission  of  the  true  owner  thereof,  have  in 
his  or  her  possession,  order  or  disposition,  any  goods  or  chattels  whereof  such 
prisoner  was  reputed  owner,  or  whereof  he  or  she  had  taken  upon  him  or  her 
the  sale,  alteration  or  disposition,  as  owner,  the  same  shall  be  deemed  to  be  the 
property  of  such  prisoner  so  petitioning,  so  as  to  become  vested  in  the  provi- 
sional assignee  of  the  said  court  by  the  conveyance  and  assignment  executed  in 
{>ur8uance  of  this  act.^' — "That  no  distress  or  distresses  for  rent  made  and 
evied  after  the  arrest  or  other  commencement  of  the  imprisonment  of  any  person 
who  shall  petition  the  said  court  for  his  or  her  discharge  from  such  imprison- 
ment, according  to  this  act,  upon  the  goods  or  effects  of  any  such  person,  shall 
be  available  for  more  than  one  year's  rent  accrued  prior  to  the  execution  of  the 
conveyance  and  assignment  by  such  person,  in  pursuance  of  this  act.''  Those 
two  sections  give  the  legislative  exposition  of  the  word,  and  shew  that  arrest 
may  be  one  mode  of  commenciug  imprisonment.  If  the  construction  contended 
for  by  the  defendant  were  to  prevail,  an  insolvent  might,  in  some  cases,  have 
four  months  between  his  arrest  and  his  commitment  to  prison,  during  which  he 
might  dispose  of  all  his  property  to  favoured  creditors;  for  to  that  extent  may 
*9111   ^^^  sheriff's  return  to  a  writ  be  possibly  delayed.    The  cases  in  bank- 

-■  ruptcy  turned  on  the  language  *of  the  particukr  statute,  and  afford  no 
guide  for  the  construction  of  this.  Our.  adv.  vuU, 

TiNDAL,  G.  J.  The  principal  question  raised  in  this  case  for  our  considera- 
tion, turns  upon  the  proper  construction  to  be  put  upon  the  thirty-fourth  sec- 
tion of  the  ^neral  Insolvent  Act,  which  limits  the  time  after  which  no  one 
shall  avail  himself  of  any  execution  upon  a  judgment  signed  under  a  warrant  of 
attorney  or  a  cognovit  actionem,  given  by  a  pnsoner  who  petitions  under  that 
statute.  The  words  of  that  section  are,  that  no  person  shall  avail  himself  of 
such  execution  "  after  the  commencement  of  the  imprisonment  of  such  prisoner.^' 
On  the  part  of  the  plaintiff  it  is  contended,  that  the  arrest  of  the  debtor  is, 
within  tne  meaning  of  this  section,  the  commencement  of  his  imprisonment;  on 
the  part  of  the  defendant  it  is  on  the  other  hand  contended,  that  looking  at  the 
whole  act,  "  the  commencement  of  his  imprisonment"  is  the  first  moment  of  the 
debtor's  being  actually  committed  to  the  walls  of  the  prison,  from  which  moment 
his  right  to  petition  under  the  statute  takes  its  commencement.  If  the  answer 
to  this  had  depended  upon  the  thirty-fourth  section  alone,  there  would  have 
been  little  difficulty  in  tne  case.  The  words  themselves  in  their  natural  sense 
import  the  being  actually  in  prison ;  and  such  construction  of  the  word  impri- 
sonment appears  to  be  warranted  by  reference  to  the  tenth  section  of  the  act, 
which  describes  the  persons  who  shall  be  capable  of  taking  the  benefit  of  the  act 
as  "  persons  in  actual  custody  within  the  walk  of  any  prison ;"  and  still  more 
by  reference  to  the  twelfth  section,  which  expresslv  enacts  that  the  statute  shall 
not  extend  to  any  person  "who  shall  not  be  at  the  time  of  filing  his  petition 
*9121  ^^^  during  all  the  proceeding  thereon,  in  actual  custody  within  the  walls 
^  -'  of  the  prison,  without  ^ny  intermission  of  such  imprisonment."  And 
it  is  a  further  argotment  in  favour  of  this  construction  of  the  section,  that  the 
aetnal  imOTisonment  of  the  debtor  within  the  walls  of  the  prison  is  a  fact  that 
may  well  oe  presumed  to  be  notorious  to  his  creditors,  after  which  any  creditor 
holding  a  warrant  of  attorney  must  be  considered  as  taking  proceedinss  thereon 
at  his  own  peril :  whereas  the  precise  time  of  the  actual  arrest  of  £e  debtor 
Vol.  XXXIL— 27 
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may  be  often  a  &ot  involyed  in  obecoritj  and  oncertaiDtj.  The  diffienlty,  how- 
ever, arises  from  the  introduction  of  the  word  ''arrest/'  in  sections  30  and  81* 
The  thirtieth  section  (which  contains  the  provision  as  to  the  insolvent  having 
goods  in  his  possession;  order,  or  disposition,  by  the  consent  of  the  tme  owner,; 
begins  by  enaoUnff,  that  if  any  person  who  shall  petition  for  his  discharge  from 
imprisonment  under  the  act,  <'  snail  at  the  time  of  Am  arrut^  or  other  commence 
ment  o/tuch  imprisonment/'  hj  the  consent  of  the  true  owner,  have  in  his  pos* 
session,  &c.  And  the  plaintiff  contends,  and  we  think  justly  contends,  that  the 
statute  does  in  this  instance  expressly  declare  that  the  arrest  of  a  prisoner  is  one 
of  the  modes  bv  which  his  imprisonment  may  be  commenced.  And  again,  the 
thirty-first  section  gives  room  for  the  same  observation;  as  it  contains  provisions 
with  respect  to  distresses  for  rent  made  ''  after  the  arrest  or  other  commencemeat 
of  the  imprisonment  of  any  person  who  shall  petition  under  the  act/' 

That  in  each  of  these  two  sections,  and  for  the  purposes  contained  in  these 
sections,  the  arrest  of  the  prisoner  is  made  the  limit  of  time  after  which  certain 
consequences,  therein  respectively  specified,  are  to  follow,  must,  as  we  think,  be 
admitted ;  nay,  further,  it  must  be  admitted  also,  that  the  arrest  of  the  prisoner 
is  one  of  the  modes  by  which  his  imprisonment  may  be  commenced  for  the  pur* 
poses  of  these  sections.    Whether  the  insertion  of  the  word  arrest,  as  one  r*oi  3 
of  the  '^'modes  of  the  commencement  of  the  imprisonment  of  the  debtor,  ^ 
in  the  thirtieth  and  thirty-first  sections,  and  the  omission  of  the  word  in  the 
thirty-fourth,  the  section  now  under  consideration,  arose  from  inaccuracy,  or 
from  any  intended  distinction  with  respect  to  the  subject-matter  in  those  respec- 
tive sections,  may  be  the  subject  of  some  doubt ;  though  it  certainly  is  very 
difiicult  to  see  any  reason  for  any  such  intended  distinction.    And  upon  the 
whole,  we  think  ue  proper  construction  of  these  sections  is,  that  where  the 
actual  imprisonment  within  the  four  walls  of  the  prison  follows  upon  the  arrest, 
as  one  continuous  act,  within  the  usual  time  allowed  and  required  by  law,  and 
the  course  of  practice,  there  the  arrest  shall  be  taken  to  be  the  commencement 
of  the  imprisonment ;  but  where  after  the  arrest  is  made,  any  delay  not  sanc- 
tioned by  the  due  course  of  law  takes  place  before  the  actual  commitment  of  the 
defendant  to  prison,  such  as  by  the  favour  of  the  plaintiff,  or  the  negligent  or 
permissive  escape  of  the  prisoner,  or  any  other  cause  of  the  same  nature,  there, 
not  the  arrest,  but  the  actual  coming  within  the  walls  of  the  prison  is,  within 
the  meaning  of  the  statute,  the  commencement  of  such  imprisonment.     For  we 
think  great  uncertainty  might  arise  as  to  the  right  of  creditors,  and  the  validity 
of  transactions,  honest  in  themselves,  if  they  were  made  to  depend  upon  the 
happening  of  events  of  which  the  creditors  had  no  notice;  and  in  the  particidar 
case,  it  would  seem'  to  be  unreasonable  that  an  execution  under  a  warrant  of 
attorney,  for  any  thing  that  appears  to  the  contrary,  given  bonft  fide,  and  for  a 
valuable  consideration,  should  oe  held  to  be  voidable  where  it  was  completed 
before  the  actual  imprisonment  of  the  debtor,  because  such  execution  was  not 
executed  until  after  the  original  arrest  made,  in  a  case  where  the  insolvent  was 
not  oommitted  to  actual  imprisonment  in  the  county  gaol  until  after  an   pm|4 
^unreasonable  and  unjustifiable  delay.    And  this  circumstance  it  is,   ^ 
which  apjpears  to  us  to  distinguish  the  present  case  frx)m  that  of  Stevens  v.  Jack- 
son and  Others,  1  Marsh,  469 ;  in  which  case  the  delay  of  a  week  between  the 
arrest  of  the  bankrupt  in  his  own  house  and  his  committal  to  prison,  waa  ac- 
counted for  ''by  his  having  been  arrested  in  bed,  dan^rouslv  ill,  and  incapable 
of  being  removed ;"  during  all  which  interval  the  baihff 's  follower  kept  the  key 
of  his  house.     Such  a  delay  may  well  have  been  considered  as  reasonMe  under 
the  circumstances;  the  duty  of  the  officer,  as  observed  by  Mr.  Justice  Heath, 
even  where  the  prisoner  is  taken  in  execution,  being  only  to  carry  him  to  prison 
''  within  reasonable  time."    But  in  the  present  case,  the  arrest  of  the  insolvent 
at  Cheltenham  takes  place  on  the  5th  of  November,  and  the  commitment  to 
Oloucester  gaol  is  delayed  until  the  12thy  and  in  the  interval  it  is  expressly 


914]  3  Bingham's  N.  C.  41^ 

found  by  the  jury,  iihat  lie  was  in  custody,  '^  not  of  the  sheriff's  officer,  but  of  a 
finend  of  the  shenff's  officer/'  without  any  excuse  suggested  for  the  delay. 

We  cannot  therefore  consider  this  intervening  imprisonment  as  a  legal  im- 
prisonment, continuing  from  the  first  arrest ;  and  on  that  account  we  think  the 
arrest  was  not  in  this  case  the  commencement  of  the  imprisonment  within  the 
meaning  of  the  act;  and  that  the  execution  haying  been  completed  before  the 
insolyent  was  actmdly  committed  to  the  county  gaol,  it  is  not  avoided  under  the 
d4th  section,  as  an  execution  after  the  commencement  of  the  imprisonment  of 
the  insolvent.  Bule  discharged. 
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To  eoTonant  Ibr  n^lecting  to  repair,  plea,  that  after  covenant  broken  an  agreement  was 
entered  into  between  plaintiff  and  defendant,  that — ^in  consideration  that  defendant  at 
the  request  of  plaintiff  had  become  tenant  of  the  premises  from  year  to  year,  at  a  cer- 
tain rent,  and  had,  at  the  request  of  plaintiff  promised  to  repair  the  premises  before 
the  13th  of  April  then  next — ^plaintiff  would  give  time  till  the  12th  of  April  for  snch 
reparation,  without  bringing  an  action ;  and  in  case  the  premises  should  be  repaired 
bj  the  12th  of  April,  would  relinquish  all  claim  in  respect  of  the  breach  of  covenant; 
with  an  averment,  that  notwithstanding  defendant  was  ready  and  willing  Uf  perform 
the  agreement,  plaintiff  commenced  his  action  before  the  12th  of  April;  Held  ill,  on 
motion  in  arrest  of  judgment 

Covenant  by  assignee  of  the  reversion  against  the  assignee  of  a  term  in  a 
messuage. 

Breach,  that  the  defendant  did  not,  nor  would,  after  the  said  assignment,  and 
during  the  continuance  of  the  said  demise,  and  whibt  he  continued  such 
assignee,  at  his  own  costs  and  charges,  or  otherwise,  from  time  to  time,  and  at 
all  times  during  the  said  term,  well  and  sufficiently  repair  the  said  messuage  or 
tenement  and  premises  3  and  did  not,  nor  would  at  the  end  and  expiration  of 
the  said  term,  peaceably  and  quietly  leave,  surrender,  and  yield  up  unto  the 
plaintiff*,  entitled  to  the  reversion  and  inheritance  of  and  in  the  said  demised 
premises,  the  said  demised  premises,  and  all  improvements  therein  or  thereon, 
80 well  and  sufficiently  repaired;  but  during  the  continuance  of  the  said  demise, 
and  whilst  he  was  such  assignee,  to  wit,  on  the  1st  of  January,  1835,  and  from 
thence  for  a  long  space  of  ^me,  to  wit,  from  thence  until  the  end  and  ezpira- 
ftion  of  the  said  term,  suffered  and  permitted  the  said  messuage  or  tenement  and 
premises,  to  be  and  continue,  and  the  same  were  for  and  during  all  that  time, 
minous,  prostrate,  fallen  down,  dilapidated,  and  in  great  decay  for  want  of  well 
and  sufficiently  repairing  the  same :  and  the  defendant,  at  the  end  and  expira- 
tion of  the  said  term,  left,  surrendered,  and  yielded  up  the  said  premises  unto 
the  plaintiff,  and  divers  improvements  thereon  so  badly  and  insufficiently 
repaired. 

^1  o-i  ^lea.  That  after  the  covenant  for  repairing  and  leaving  in  repair  had 
-'  been  broken  by  the  defendant,  and  after  the  expiration  of  the  said  term 
in  the  declaration  mentioned,  and  Ions  before  the  commencement  of  this  suit, 
to  wit,  on  the  25th  of  December,  1835,  the  said  messuage  or  tenement  and  pre- 
mises being  so  ruinous,  prostrate,  fallen  down,  dilapidated,  and  in  decay,  as  in 
the  declaration  in  that  behalf  was  alleged,  it  was  agreed  by  and  between  the 
plaintiff  and  the  defendant,  and  the  plaintiff  also  then  promised  the  defendant, 
that — in  consideration  that  the  defendant,  at  the  request  of  the  plaintiff,  had 
become  and  then  was  the  occupier  of  the  said  messuage  or  tenement  and  premir 
aes  with  the  appurtenances,  and  held  the  same  as  tenant  thereof  from  year  to 
year,  at  and  under  a  certain  yearly  rent,  therefore  payable  by  the  defendant  to 
the  plaintiff,  and  had  also,  at  the  like  request  of  the  plaintiff,  promised  the 
plaintiff  well  and  sufficiently  to  repair  and  amend  the  said  messuage  or  tenement 
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and  premises,  in  the  uHinner  reanired  by  the  said  indenture  in  the  declaration 
mentioned,  on  or  before  the  12th  of  April,  1836, — he  the  plaintiff  would  for- 
bear and  give  time  to  the  defendant  until  the  said  12th  of  April,  1886,  for  the 
due  reparation  and  amendment  of  the  said  messuage  or  tenement  and  premises, 
in  the  manner  required  by  the  said  indenture  as  aforesaid,  without  in  the  mean 
time  commencing  or  prosecuting  any  action  or  suit  against  the  defendant,  in 
respect  of  the  said  breaches  of  covenant  in  the  declaration  mentioned,  or  any 
part  thereof;  and  that  in  case  the  said  messuage  or  tenement  and  premises, 
should  be  so  well  and  sufficiently  repaired  and  amended  as  aforesaid,  on  the 
said  12th  of  April,  1886,  he  the  plaintiff  would  then  relinquish  and  forego  all 
claim  and  demand  whatsoever  of  him  the  plaintiff,  upon  or  against  the  defend- 
ant in  respect  of  the  said  breaches  of  covenant  or  any  j^irt  thereof:  and 
although  from  the  time  of  the  ^making  the  said  agreement,  and  thence-  r^giy 
forth  until  and  at  the  time  of  the  commencement  of  this  suit,  the  defend-  ^ 
ant,  who,  during  all  that  time,  remained  and  continued  tenant  of  the  said  mes- 
suage or  tenement  and  premises  to  the  plaintiff  as  aforesaid,  was  always  ready 
and  willing  to  perform  and  fulfil  the  said  agreement  on  his  part,  and  well  and 
sufficiently  to  repair  and  amend  the  said  messuage  or  tenement  and  premises  in 
the  manner  required  by  the  said  indenture,  so  that  the  same  should  be  so  well 
and  sufficiently  repaired  and  amended  by  and  on  the  said  12th  of  April,  1886, 
whereof  the  plaintiff  had  notice,  yet  the  plaintiff,  not  regarding  his  said  agreo- 
ment  and  promise,  wronefnllv  commenced  his  suit  in  that  behalf  against  the 
defendant  before  the  said  12th  of  April,  1886,  to  wit,  on  the  6th  of  April,  1836 : 
and  that,  the  defendant  was  ready  to  verify. 

After  a  verdict  for  the  defendant,  Stephen^  Seijt.,  in  Eeater  term,  obtained  a 
rule  nisi  to  enter  judgment  non  obstante  veredicto,  on  the  ground  that  if  the 
plea  were  a  plea*  of  accord  and  satisfaction,  it  was  ill  for  not  shewing  the  satis- 
faction executed;  if  it  disclosed  an  agreement  not  to  sue,  such  agreement  would 
at  most  furnish  ground  for  a  cross  action,  but,  not  being  under  seal,  could  be  no 
bar  to  an  action  of  covenant. 

Talfourdj  Serjt.  and  G^un?^,  who  shewed  cause,  contended  that  this  was  not 
a  plea  of  accord,  but  of  the  substitution  of  a  new  contract,  by  which  the  plain- 
tiff had  agreed  to  suspend  the  remedy  for  the  recovery  of  his  claim ;  and  they 
relied  on  wod  v,  Cheesman,  2  B.  &  Adol.  828,  where  a  debtor  being  unable  to 
meet  the  demands  of  his  creditors,  they  signed  an  agreement  (which  was  assented 
to  by  the  debtor),  to  accept  payment  by  his  covenanting  to  pay  two-thirds  of 
his  annual  income  to  a  trustee  of  their  nomination :  the  creditors  never  nomi- 
nated *a  trustee,  the  agreement  was  not  acted  upon,^and  one  of  the  ere-  r«niQ 
ditors  brought  an  action  against  the  debtor  for  his  demand ;  but  the  ^ 
debtor  appeared  to  have  been  always  willing  to  perform  his  part  of  the  engage- 
ment; and  it  was  held,  that  the  agreement,  though  not  properlv  an  accord  and 
satisfaction,  was  still  a  good  defence  on  the  general  issue,  as  it  constituted  a 
valid  new  contract  between  the  creditors  and  uie  debtor,  capable  of  being  imme- 
diately enforced,  the  consideration  for  which  to  each  creditor  was  the  forbear- 
ance of  the  rest,  and  there  appeared  to  be  do  failure  of  performance  on  the  part 
of  the  debtor.  In  Comyn's  Digest,  Accord,  B.  4,  it  b  laid  down,  that  an 
accord  with  mutual  promises  to  perform,  is  good,  though  the  thing  be  not  per- 
formed at  the  time  of  action;  for  the  party  has  a  remedy  to  compel  the  per- 
formance :  Case  v.  Barber,  Sir  T.  Jones,  158 :  and  in  Alden  v.  Blague,  Oro. 
Jac.  99,  that  the  accord  need  not  be  under  seal.  In  Cartwright  v.  Cooke,  -3  B. 
&  Adol.  701,  the  defendant  and  John  Cooke,  brothers,  were  principal  and  surety 
in  an  annuity  bond :  by  an  agreement  afterwards  executed  between  them  and  a 
third  brother,  for  the  settlement  of  their  affairs,  and  the  determination  of  their 
mutual  claims,  an  apportionment  of  property  and  of  debts  was  made  among  the 
three,  and  the  annuity  bond  was  declared  to  be  John  Cooke's  (the  surety's) 
debt :  it  was  held,  that  that  agreement  (whether  subsequently  acted  upon  or 
not)  was  a  binding  accord  between  the  defendant  and  John  Cooke,  and  that 
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John  Cooke's  adminbtrator  haviDg  been  obliged  to  paj  arrears  of  tlie  annuity , 
conld  not  recoTer  them  from  the  defendant.  Stracy  v.  The  Bank  of  England, 
6  Bingh.  754^  also  decided  that  bj  agreement  a  party  may  suspend  his  right  to 
me,  and  that  such  suspension  may  be  insisted  on  till  the  condition  on  which  it 
is  to  determine  has  been  fulfilled. 

*9191  ^Stephen  in  support  of  the  rule.  The  agreement  here,  not  being 
•■  under  seal,  is  no  bar  to  an  action  on  the  defendant's  covenant.  And  the 
defendant  being  ahready  bound  by  his  covenant  to  repair  generally,  his  under- 
taking to  repair  by  a  certain  day  is  no  consideration  for  the  plaintiff's  agreement 
to  relinquish  his  action  of  covenant.  In  Adams  v.  Tapling,  4  Mod.  88,  in  cove- 
nant, on  a  breach  that  the  house  was  not  in  repair,  a  plea,  that  the  plaintiff 
agreed  that  the  defendant  should  employ  a  person  four  aays  in  and  about  re- 
pairing the  house,  in  satts/acHon,  was  held  bad ;  for  the  defendant  was  obliged 
to  do  the  repairs  by  the  original  covenant. 

And  though  accord  need  not  be  under  seal  because  it  is  presumed  to  be  fol- 
lowed up  by  satisfaction,  yet  it  is  unavailing,  unless  the  satisfaction  be  com- 
plete. A  tender  of  satisfaction  will  not  suffice:  1  Roll.  Abr.  129,  Dyer,  856, 
Peytoe's  Case,  9  Rep.  79  b.,  Rayne  v.  Orton,  Cro.  Eliz.  805,  Allen  v.  Harris, 
1  Ld.  Raymd.  122,  Lynn  v.  Brace,  2  H.  Bl.  817,  James  v.  David,  5  T.  R. 
141.  Good  V.  Cheeseman  proceeded  on  the  ground  that  it  would  be  a  fraud  on 
the  other  creditors  to  depart  from  the  agreement :  and  the  only  exceptions  to 
the  established  rule  as  to  accord  and  satisfaction,  are  the  cases  where,  by  the 
agreement  a  fund  is  provided  for  creditors,  and  a  cause  of  action  is  given  at  the 
time  of  the  plea.  Our.  adv.  vuU. 

TlNDAL,  C.  J.  The  motion  which  has  been  made  by  the  plaintiff  for  judg- 
ment non  obstante  veredicto,  raises  the  question  whether  the  plea  is  a  leeal  bar  to 
the  action.  The  plea  alleges,  that  after  the  covenant  for  repairing  and  leaving 
in  repair  had  been  broken  by  the  defendant,  and  damages  for  such  breach  haa 
*9201  ^^  incurred,  an  agreement  was  not  entered  into  between  the  '^'defend- 
•■  ant  and  the  plaintiff,  that — ^in  consideration  that  the  defendant  at  the 
request  of  the  plaintiff  had  become  tenant  of  the  premises  from  year  to  year 
under  a  certain  rent,  and  had  also,  at  the  like  request  of  the  plaintiff,  promised 
the  plaintiff  to  repair  the  demised  premises  before  the  12th  of  April  then  next, — 
he,  the  plaintiff,  would  forbear  and  give  time  to  the  defendant,  until  the  said 
12th  of  April,  for  the  reparation,  without  bringing  an  action  in  the  meantime ; 
and  that  in  case  the  premises  should  be  welUand  sufficiently  repaired  on  the 
said  12th  of  April,  then,  that  he,  the  plaintiff,  would  relinquish  all  claim  and 
demand  in  respect  of  the  said  breaches  of  covenant.  If  the  defendant  had 
been  able  to  aver  in  the  plea  that  the  premises  had  been  well  and  sufficiently 
repaired  before  the  12th  of  April,  and  the  action  had  not  been  commenced  until 
after  that  day,  there  would  have  been  no  dofibt  but  that  the  plea  would  have  been 
good  as  a  plea  of  accord  executed  and  satisfaction.  But  tne  plea,  as  it  stands, 
stating  it  the  most  favourably  for  the  defendant,  is  the  plea  of  an  accord  which 
is  executory  only,  and  not  executed. 

It  appears  by  a  long  train  of  authorities,  commencing  with  that  in  Dyer  856, 
that  a  plea  of  accord,  to  be  a  food  plea,  must  shew  an  accord  which  is  not  ex- 
ecutory at  a  future  day,  but  which  ought  to  be  executed,  and  has  been  execu- 
ted, before  the  action  brought.  The  same  law  is  laid  down  in  Roll.  Abr.  129, 
"accord"  pi.  11, 12,  13.  Again  in  Peytoe's  Case,  9  Rep.  79,  where  it  is 
broadly  stated  by  the  Court  that  in  an  accord,  if  the  thing  is  to  be  performed 
at  a  day  to  come,  an  averment  of  tender  and  refusal  is  not  sufficient,  without 
actual  satisfaction  and  acceptance.  In  Allen  v.  Harris,  1  Ld.  Raym.  122,  the 
Court  savs,  ^'ihe  books  are  so  numerous  that  an  accord  ought  to  be  executed, 
*9211  ^  ^^  ^  ^^^  impossible  to  '^'overthrow  all  the  books,  but  if  it  had  been 
^  a  new  point,  it  might  been  worthy  of  consideration."  In  the  next  case 
in  order  of  time.  Lynn  v.  Prace,  2  H.  Bi.  817,  the  same  principle  is  upheld  by 
Eyre,  C.  J.,  and  the  Court  of  Common  Pleas :  and  in  Jones  v.  David,  5  T.  R. 
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140,  by  Lord  Kenjon  and  the  Court  of  King's  Benoh.  And  we  think  ihis 
current  of  aathority  is  too  strong  to  be  met  by  the  donbts  expressed  by  the 
Court  in  Case  v.  Barber,  Sir  T.  Jones,  158,  Sir  T.  Baym.  452,  that  though 
in  former  times  the  pleading  upon  accord  without  execution  in  the  whole,  is  not 
good  according  to  Peytoe's  Case,  yet  now,  the  law  being  taken  that  mutual  ae- 
tions  lye  on  such  agreements,  such  plea  shall  be  allowed/'  independently  of 
the  circumstance  that  the  plea  of  accord  in  that  case  was  not  held  to  be  good  for 
want  of  consideration  for  the  defendant's  promise.  But  as  to  the  case  of  Good 
V.  Cheesman,  2  B.  &  Adol.  835,  in  which  evidence  of  an  accord,  though  not 
executed,  was  held  to  be  a  |ood  answer  to  the  action,  it  may  be  considered  as 
standing  upon  its  own  peciuiar  ground ;  the  agreement  in  that  case  amounting 
to  a  valid  new  contract  between  the  other  creditors  and  the  debtor,  capable  of 
being  immediately  enforced:  we  think,  therefore,  if  this  plea  amounted  to  a 
plea  of  an  accord  executory  made  upon  mutual  promises,  it  must,  upon  the 
authorities  above  referred  to,  to  be  held  to  be  bad. 

But  the  plea  appears  to  be  open  to  another  objection,  namely,  that  there  is  no 
good  consideration  laid  either  for  the  defendant's  promise  to  the  plaintiff  to  re- 

Sair  the  premises  before  the  12th  of  April,  or  for  the  plaintiff's  promise  to  the 
efendant  to  forbear  to  sue  until  that  day.  The  defendant  was  liable  to  dam- 
ages under  the  covenant,  immediately,  for  not  repairing^  and  therefore  the 
promise  by  him  to  repair  before  the  12th  '^'of  April,  can  be  no  considera-  r^nno 
tion  for  the  plaintiff's  promise  to  forbear.  And  the  defendant's  promise  *- 
to  repair  by  the  12th  of  April,  is  not  made  until  after  the  new  tenancy  is  ac- 
tually contracted,  and  therefore  such  tenancy  is  no  consideration  for  his  subse- 
quent promise. 

Upon  this  ground  therefore,  independently  of  the  former,  we  think  the  plea 
bad ;  for  no  action  could  be  supported  either  against  the  plaintiff  or  the  defend- 
ant, upon  the  substituted  contract  stated  by  way  of  accord. 

Judgment  for  plaintiff, 

Uan  obttante  veredicto. 


DOE  dem.  NORTH  v.  HARRIET  WEBBER.    June  10. 

An  assignment  of  copyhold  premises  by  a  common  law  conTeyance  of  lease  and  release, 
without  surrender  to  the  lord  of  the  manor,  is  not  sufficient  to  support  an  ejectment  by 
the  relessee  eren  against  the  widow  of  the  relessor. 

Ejectment  by  mortgagee  against  the  the  widow  of  mortgagor.  The  mort- 
gagor died  in  possession  of  the  mortgaged  premises  in  1828,  and  his  widow  con* 
tinued  in  possession  up  to  the  time  of  this  action.  The  premises  were  copy- 
hold. 

The  only  evidence  of  title  on  which  the  lessor  of  the  plaintiff  relied,  consist- 
ed of  certain  indentures  of  lease  and  release,  bearing  date  the  15th  and  16th  of 
July,  1817,  and  made  between  W.  Webber  (husband  of  the  defendant)  of  the 
one  part,  and  R.  North,  the  lessor  of  the  plaintiff  of  the  other  part,  whereby, 
aft«r  reciting,  that  W.  Webber  under  and  by  virtue  of  a  certain  grant  by  copy 
of  court  roll  of  27th  of  March,  1786,  and  by  divers  mesne  acts,  &c.y  then  stood 
lawfully  or  equitably  seised  or  possessed  of,  and  well  entitled  unto,  a  certain 
dwelling-house,  tan-yard,  and  premises,  with  the  appurtenances,  to  hold  for  the 
terms  of  the  lives  of  J.  Hancock,  P.  Hancock,  the  younger,  and  W.  Hancock; 
and  that  '^'W.  Webber  had  occasion  for  the  sum  of  800^.,  and  had  applied  p«Qoo 
to  North  to  advance  him  the  same  on  a  mortgage  and  security  of  the  I- 
said  copyhold  premises  thereinbefore  mentioned,  and  the  fee  simple  and  inheri- 
tance thereof;  it  was  witnessed,  that  in  consideration  of  800/.,  W.  Webber  did 
grant,  bargain^  sell^  assign,  and  set  over  unto  North,  his  executors,  administra- 
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tntorsy  and  assigng,  all  the  premises,  and  &e  oopy  of  court  roll  and  other  deeds 
to  the  same  helonging,  to  hold  to  North,  his  executors,  &c.,  daring  the  nata- 
nl  lives  of  said  J.  Hancock,  P.  Hancock  the  yonnger,  and  W.  Hancock,  and 
the  life  of  the  longest  liver  of  them,  subject  to  the  rents,  heriots,  &c.,  due  in 
respect  of  the  same.  Then,  after  reciting  certain  indentures  of  lease  and  re- 
ease  of  the  24th  and  25th  of  March,  1812,  of  four  parts^  and  made  between  the 
Bishop  of  lU)chester  of  the  first  part,  John  King  of  the  second  part,  the  said 
W.  Webber  of  the  third  part,  and  Edward  Boucher  of  the  fourth  part, — ^by 
which  last-mentioned  indentures,  after  reciting  that  the  said  W.  Webber  had 
contracted  and  agreed  with  the  bishop  for  the  absolute  purchase  of  the  inheri- 
tance, in  fee  simple,  of  the  hereditaments  and  premises  thereinafter  mentioned, 
for  the  sum  therein  expressed,  it  was  witnessed,  that,  for  the  considerations 
therein  mentioned,  the  said  J.  King,  at  the  request  and  by  the  direo<- 
tkm  of  the  said  bishop,  testified  as  therein  mentioned,  did  bargain,  sell,  alieU) 
and  release,  and  the  said  bishop  did  grant,  bargain,  sell,  alien,  release,  ratify, 
and  confirm  unto  the  said  W.  Webber,  his  heirs  and  assigns,  all  those  messua^ 
or  tenements,  dwelling-houses,  tan-yard,  cottage,  shop,  and  garden,  heredita* 
ments  and  premises  thereafter  more  particularly  described,  with  the  appurtenan- 
ces, parcel  of  the  manor  of  the  prebend  of  Wiveliscomb,  to  hold  the  same  unto 
the  said  W.  Webber,  his  heirs  and  assigns,  for  ever, — ^it  was  further  witnessed 
by  the  indentures  now  set  forth,  that  in  consideration  of  the  said  800/. 
i^Q24kn  *80  as  aforesaid  paid  by  North  to  W.  Webber,  W.  Webber  did  grant, 
-^  bargain,  sell,  alien,  release,  and  confirm  unto  said  North,  his  heirs  and 
assigns,  all  those  the  said  messuages  and  tenements  then  converted  unto  a  dwell-* 
ing-house  and  tan  yard,  with  the  appurtenances ;  and  also  all  that  cottage,  &c.  i 
aituate,  &c. ;  together  with  all  outnouses,  &c. ;  and  the  reversion,  &g.  ;  and  all 
the  estate,  &o. ;  to  hold  the  same  unto  and  to  the  use  of  North,  his  heirs,  and 
assigns,  for  ever.  And  it  was  further  witnessed  that  for  the  considerations 
aforesaid,  W.  Webber,  in  pursuance  and  exercise  of  a  power  vested  in  him  by 
the  said  recited  indenture  of  release  of  25th  March,  1812,  and  of  all  other  pow- 
ers, &c.,  did  direct,  limit,  and  appoint  unto  North,  his  heirs  and  assigns,  all 
those  the  aforesaid  messuages,  tenements,  cottaffc,  and  other  the  hereditaments 
hereinbefore  granted,  &c.,  to  hold  unto  and  to  the  use  of  North,  his  heirs  and 
assigns,  for  eve^  subject  to  the  usual  proviso  for  redemption,  on  payment  of  the 
SOOT.  in  December  following.  Covenant  from  W.  Webber  for  payment  of  the 
said  SOOL  and  interest ;  that  he  was  lawfully  seised ;  and  also  lawfully  and 
equitably  possessed  of  the  copyhold  messuage,  &o.,  for  the  lives  of  tho  said  J. 
Haneoc^  P.  Hancock  the  younger,  and  W .  Hancock ;  that  he  had  power  to 
grant,  &c. ;  for  peaceable  enjoyment  free  from  incumbrances ;  and  for  further 


A  verdict  having  been  found  for  the  lessor  of  the  plaintiff',  with  leave  for  the 
defendant  to  move  to  set  it  aside  and  enter  a  nonsuit  instead,  if  the  title  set  up 
should  be  deemed  insufficient. 

Rogers  obtained  a  rule  nisi  accordingly,  on  the  ground  that  the  mortgaged 
premises  were  copyhold,  and  that  the  title  set  up  was  an  assignment  of  the 
eo|>yhold  by  common  law  conveyance,  and  not  by  surrender  of  the  lord  accord- 
ing to  the  custom  of  the  manor;  so  that  the  lessor  of  the  plaintiff  had  only 
an  equitable  and  not  a  legal  title. 

*9251  *^^^f  who  shewed  cause  in  Hilary  term,  contended  that  the  defend- 
•^  ant  coming  in  under  the  mortgagor,  as  his  widow  was  estopped  to  dis- 
rate the  mortgagor's  conveyance  of  the  premises.  Then,  there  being  a  privity 
between  her  and  the  mortgagor,  the  recitals  in  the  mortgage  deed  were  evidence 
against  her;  and  from  those  recitals,  it  misht  be  collected  that  an  enfranchise- 
ment of  the  copvhold  had  taken  place  by  the  conveyance  of  a  freehold  in  1812, 
by  the  then  lord  of  the  manor.  He  referred  to  Wakeford's  Case,  1  Leon.  102; 
Lane's  ease,  2  Hep.  16;  Bleverhasset  v.  Humberstone,  Hutt.  65. 

Rogtn  and  Bere  in  support  of  the  rule.    The  defendant  as  widow  of  the 
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mortgagor  is  nofejuriTy  to  the  mortgagOi  but  has  title  independently  of  her  hus* 
band ;  Gaunt  v.  Wainman,  3  New  Caaes,  69.  She  is  not  estopped  therefore, 
to  object  to  the  title  set  up  by  the  lessor  of  the  plaintiff.  Besides,  it  appears 
on  the  face  of  the  deed  that  the  lessor  has  only  an  equitable  estatOi  and  then, 
*^  the  adverse  party  shall  not  be  estopped  to  take  advantage  of  the  truth ;"  Co. 
Lit.  352,  b.,  Yin.  Abr.  Estoppel,  A.  2.  The  recitals  are  not  evidence  against 
her,  she  being  neither  party  nor  privy  to  the  deed:  Doe  dem.'Bodgers  v. 
Brooks,  3  Adol.  &  £11.  513;  Doe  dem.  Shelton  and  others  v.  Shelton,  3  Adol. 
&  £11.  265 ;  but  if  it  were  otherwise,  the  recitals  shew  no  enfranchisement.  In 
order  to  an  enfranchisement,  there  must  be  a  conveyance  from  the  lord  to  a  copy- 
holder, and  the  lord  must  be  seised  in  fee.  It  does  not  appear  here  that  the 
bishop  of  Rochester  was  lord  of  the  manor,  or  seised  in  fee ;  but  rather,  that 
he  was  seised  jure  ecclesiss,  for  the  premises  are  described  as  parcel  of  the 
manor  of  the  prebend  of  WiveliKomh :  nor  does  it  appear  that  the  relessee  was 
acopyholder,  out  rather,  that  he  had  only  an  equitable  interest.  *In  rm^a 
Wakeford's  Case  and  Lame's  Case,  the  relessee  was  a  copyholder :  but  ^ 
Dancer  v.  Evett,  1  Yem.  392,  and  Waldoe  t;.  BertleU,  Cro.  Jac.  573,  shew 
that  a  release  to  one,  with  an  equitable  interest  only,  will  not  effect  an  enfran* 
chisement.  Our.  adv.  vuU. 

TiNDAL,  C.  J.  This  was  an  actidh  of  ejectment  brouffht  by  a  mortgagee 
against  the  widow  of  the  mortgagor,  in  which  it  appeared  that  the  mortgagor 
died  in  possession  of  the  mortga^  premises  in  1828,  and  the  widow  continued 
in  possession  after  the  death  of  her  husband  up  to  the  time  of  the  ejectment 
brought. 

The  objection  taken  at  the  trial  on  the  part  of  the  defendant,  and  upon 
which  the  learned  judge  gave  leave  to  the  defendant  to  enter  a  nonsuit,  was 
this :  that  the  mortga^  premises  were  copyhold,  and  the  only  title  set  un  by 
the  lessor  of  the  pl^ntiff  was  an  assignment  of  the  copyhold  premises  by  a 
common  law  conveyance  of  lease  and  release,  and  not  by  any  surrender  to  the 
lord  according  to  the  custom  of  the  manor :  and  we  think  it  appears  from  the 
deed  of  release  produced  by  the  plaintiff  at  the  trial,  and  which  was  the  only 
evidence  on  which  he  relied,  that  the  premises  in  question  were  of  copyhold 
tenure,  for  they  are  expressly  described  in  various  parts  of  the  deed,  as  being 
copyhold  at  the  time  of  the  execution  of  the  deed ;  and  as  the  plaintiff  did  not 
produce  any  surrender  according  to  the  custom  of  the  manor,  but  relied  entirely 
upon  the  deeds  of  lease  and  release  produced  by  him,  we  think  that  upon  his 
own  shewing  he  had  not  any  legal  interest,  but  an  equitable  interest  only,  in  the 
premises,  and  was  therefore  not  in  a  condition  to  maintain  an  ejectment. 

The  plaintiff  in  answer  to  this  objection,  has  *con tended,  that  if  it  does  r^a*! 
not  appear  expressly  upon  the  &oe  of  the  deed,  yet  that  it  does  by  neoes-  *- 
sary  inference,  that  an  enfranchisement  of  this  copyhold  had  taken  place  by  a 
conveyance  in  1812,  of  the  freehold  of  the  premises  from  the  then  lord  of  the 
manor  to  the  mortgagor  and  his  heirs. 

But  upon  reference  to  the  deed,  as  recited  in  the  mortgage,  and  even  admit- 
ting that  such  recital  is  evidence  by  way  of  estoppel  against  the  present  defen- 
dant, the  widow,  as  coming  in  by  claim  under  her  husband  (of  which,  however, 
there  mav  be  considerable  doubt,)  still  we  think  there  is  no  sufficient  evidence 
furnished  by  the  deed,  that  there  has  been  any  enfranchisement.  An  enfran- 
chisement is  made  by  a  common  law  conveyance  of  the  fee  simple  of  the  parti- 
cular tenement  by  the  lord  of  the  manor  to  the  copyholder.  But  upon  the 
recital  of  this  deed,  it  does  not  distinctly  appear  that  the  bishop  of  Bochester, 
the  releasor  of  the  inheritance,  was  seised  of  the  fee  simple  of  the  manor :  and 
if  he  had  only  a  limited  interest  in  the  manor,  he  could  not  enfranchise.  Again, 
it  appears  from  the  deed  of  release,  that  the  premises  <'  were  parcel  of  the  manor 
of  the  prebend  of  Wiveliscombe;"  from  which,  unexplained,  the  inference 
would  be,  that  the  lord  of  the  manor  was  seised  in  riffht  of  his  prebend  only ; 
in  which  case  he  would  be  prevented  by  the  restraining  statutes  from  parting 
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wHh  tiie  fee,  and  ooofleqaentlj  from  enfraaohifing  the  copyhold,  unless  power 
had  been  given  to  him  bj  some  private  act  of  parliament,  of  which  there  was 
no  evidence. 

We  think,  therefore,  that  the  plaintiff  has  by  his  own  evidence  shewn  the 
infirmity  of  his  own  title,  and  that  the  mortgagor  may  take  advantage  of  these 
objections,  which  amount,  in  &ct,  to  this,  mat  the  plaintiff  is  not  the  legal 
mortgagee.  '  But  as  it  is  probable  that  upon  another  occasion  the  plaintiff  may 
be  able  to  supplv  these  defects,  which  have  no  bearing  on  the  merits  of  the 
^281  ^'^^^^  ^  ^  *^^  would  be  a  useless  expense  to  the  parties  to  direct  a 
-'  nonsuit  to  be  entered,  and  thereby  to  compel  the  mortgagee  to  commence 
another  ejectment,  we  think  it  ri^ht,  under  the  circumstances,  to  direct  a  rule 
to  be  made  absolute  for  a  new  trial  upon  payment  of  costs  of  the  former  trial 
by  the  lessor  of  the  plaintiff.  Rule  absolute  accordingly. 


8T0WELL  V.  EOBINSON.    June  10. 

1.  The  day  for  the  completion  of  the  porchaae  of  an  interest  in  land  inserted  in  a  written 
contract,  cannot  be  waived  hj  oral  agreement,  and  another  daj(  be  sabstituted  in  its 
place. 

2.  The  failure  to  procure  from  the  lessor,  a  license  to  assign,  or  to  register  previous  as- 
signments, before  the  day  on  which  H  is  agreed  to  assign  and  give  possession  of  lease- 
hold premises  is  not  a  breach  of  the  agreement 

The  first  count  of  the  declaration  stated  that  the  defendant  was  possessed  of 
a  public  house  in  Middlesex,  called  the  Newcastle-upon-Tyne,  for  the  residue  of 
a  term }  that,  by  an  agreement  between  the  plaintiff  and  the  defendant,  the  de- 
fendant agreed  to  sell  the  lease  of  the  said  public  house  to  the  phuntiff,  and  to 
deliver  possession  by  the  3d  of  May ;  that  upon  the  making  the  agreement,  the 

Elaintiff  paid  a  deposit  of  50/. ;  and  the  defendant  undertook  that  he  then  had 
twfnl  right  and  title  to  assiffu  over  the  said  lease  to  the  plaintiff.  The  declara- 
tion then  stated  that  the  defendant  had  not  lawful  right  and  title,  at  the  time 
of  making  the  agreement,  to  assign  over  the  lease  to  the  plaintiff,  whereby  he 
was  prevented  from  performing  the  agreement  on  his  part.  There  was  also  a 
count  for  money  paid,  money  had  and  received,  interest,  and  on  an  account 
stated. 

The  defendant  pleaded,  first,  non  assumpsit.  Secondly,  to  the  first  count, 
that  defendant  had  lawful  rieht  and  title  to  sell  and  assign  over  the  lease  as  in 
the  agreement  mentioned.  Thirdly,  to  the  first  count,  that  neither  plaintiff  nor 
defendant  were  ready  by  the  day  in  the  agreement  mentioned  for  completing 
the  purchase ;  that  they  thereupon  agreed  to  postpone  the  performance  of  it  for 
a  reasonable  time,  and  that  the  plaintiff  should  accept  an  assignment  of  the 
gAAoi  lease,  if  the  defendant  make  out  *a  title  within  such  reasonable  time ; 
-'  that  within  such  reasonable  time  the  defendant  made  it  appear  to  the 
plaintiff  that  he  had  such  title ;  but  the  plaintiff  refused  to  perform  the  agree- 
ment, and  prevented  its  completion ;  and  that  the  promise  mentioned  in  the 
declaration  was  oral  only.  Fourthly,  to  the  first  count,  that  the  lease  to  be 
sold  was  an  indenture  of  lease  between  Sir  Richard  Sutton  and  one  Preston  for 
thirty-one  years,  which  lease  had  been,  by  various  mesne  assignments,  conveyed 
to  the  defendant :  That  this  lease  contained  a  covenant  on  the  part  of  Preston 
not  to  assi^  without  the  consent  in  writing  of  Sir  R.  Sutton :  That  Sir  R.  Sut- 
ton gave  his  consent  in  writing  to  the  assisument  by  Preston  to  the  defendant : 
The  plea  then  stated,  that  before  and  at  the  time  of  the  agreement  in  the  first 
count  mentioned,  the  defendant  had  full  title  to  assign,  except  that  he  had  not 
nrocuied  Sir  R.  Sutton's  license  so  to  do,  of  which  the  plaintiff  had  notice 
before  the  3d  of  May  mentioned  in  the  agreement ;  that  the  defendant  could  have 
procured  a  license  from  Sir  R.  Sutton,  but  that  the  plaintiff  undertook  to  pro- 
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«are  the  lioenae  himaalfyaDd  diaohavged  the  defendant  from  domg  so,  nnlesB  the 
plaintiff  gave  him  notice  of  hie  apnlmation  to  %  B.  Soitoin  being  nnsacoeaBfbl ; 
that  by  reason  of  this,  the  defenaant  forbore  to  apply  to  Sir  R.  Satton  nntil 
the  day  mentioned  in  the  agreement  had  paased,  and  that  in  the  mean  time  he 
reeeiv^  no  notice  from  the  plaintiff  of  his  inabiUty  to  procore  the  license :  that 
the  plaintiff  did  not  nse  due  diligence  in  proooring  the  license  fkom  Sir  R. 
Sutton ;  and  after  he  had  given  such  notice,  discharged  the  defendant  from 
procuring  it,  which  he  otherwise  could  and  would  have  done;  whereupon  the 
plaintiff  of  his  own  wrong  procured  the  breach  of  the  promise  in  the  first  count 
menticmed.  Fifthly,  to  the  first  count,  as  far  as  it  related  to  the  bOL  deposit, — 
a  waiver  by  the  plaintiff,  of  the  time  for  completing  the  agreement,  and  tmoa 
*that  he  prevented  the  completion  of  the  agreement  by  refusing  to  per-  *- 
foim  his  part  of  it 

The  plaintiff  joined  issue  on  the  first  and  second  pleas;  and  to  the  third, 
fourth,  and  fifth,  replied  de  injurift. 

At  the  trial,  it  appeared  that  the  plaintiff  had  paid  50/.  as  a  deposit,  upon 
entering  into  the  agreement  set  forth  in  the  declaration,  which  agreement  was 
in  writing,  and  bore  date  the  19th  of  April,  1836.  The  defendant  thereby 
agreed  tb^t  he,  and  all  (if  any  other)  necessary  parties  would  assign  and  set 
over  the  lease  of  the  premises,  together  with  the  possession  and  good-will  of  the 
same,  and  would  give  the  plaintiff  quiet  possession  of  them  on  or  before  the  3d 
of  May,  1836. 

The  defendant  had  no  power  to  assign  the  lease  without  the  consent  of  the 
lessor :  at  the  time  of  making  the  agreement,  the  defendant  had  not  obtained 
any  such  consent :  and  assignments  prior  to  the  assisnment  to  the  defendant, 
and  also  that  to  the  defendant,  had  not  been  registered. 

It  further  appeared  that  neither  of  the  parties  were  ready  to  carry  the  con- 
tract into  effect  on  the  3d  of  May :  objections  had  been  taken  to  the  title,  which 
were  then  in  a  course  of  being  removed ;  the  brokers  had  not  completed  their 
valuation ;  and  on  the  3d,  4th,  and  5th  of  May  the  agent  of  the  plaintiff  was 
himself  endeavouring  to  procure  the  prc^r  consent  from  the  ground  landlord 
for  the  assignment  of  the  lease ;  but  on  the  6th,  being  informed  by  the  ground 
landlord's  agent  that  a  bond,  which  the  plaintiff  objected  to  give,  would  cer- 
tainly be  insisted  on,  he  wrote  to  the  defendant  to  say  he  considered  the  con- 
tract at  an  end,  and  demanded  the  return  of  the  deposit,  which  being  withheld, 
this  action  was  commenced. 

Within  a  few  days  after  the  receipt  of  that  letter  the  plaintiff's  objections 
would  have  been  removed. 

*For  the  defendant  it  was  contended  that  the  omission  to  be  furnished  pnooi 
with  a  license  from  the  ground  landlord  at  the  time  of  the  agreement;  ^ 
was  no  breach  of  the  agreement;  and  that  the  day  appointed  for  delivering  pos- 
session was  not  of  the  essence  of  the  contract :  but  that  if  there  had  been  a 
breach  of  the  affreement  in  either  respect,  the  plaintiff  had  waived  it  by  endea- 
vouring himself  to  procure  the  license  after  the  3d  of  May. 
A  verdict  having  been  found  for  the  defendant, 

Erk  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  on  the  count  for 
money  had  and  received,  or  for  a  new  trial,  on  the  ground  that,  as  the  defend- 
ant could  not  convey  without  a  license,  he  ought  to  have  obtained  it  before  exe- 
cuting the  agreement,  aa  well  as  to  have  perfected  his  title,  by  regjistering  all 
the  assignments  of  the  premises :  that  the  day  for  delivering  possession,  was  of 
the  essence  of  the  contract,  as  the  plaintiff  would  be  obliged  to  have  his  money 
ready  for  payment,  and  would  lose  all  return  for  it  as  long  as  he  was  kept  out 
of  possession :  that  his  endeavouring,  in  ease  of  the  defendant,  himself  to  procure 
the  license,  was  no  waiver  of  either  objection ;  and  that  without  infringing  the 
statute  of  frauds,  a  different  day  could  not  be  substituted  by  oral  agreement  far 
the  day  in  the  written  agreement :  Gbss  v.  Lord  Nugent,  5  B.  &  Adol.  68. 
WUde,  Serjt.,  and  C%an<2^  shewed  cause. 
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It  WM  no  bmoh  of  the  wreement  to  aarign,  that  the  defendant  was  not  fni^ 
nished  with  a  license  from  l£e  ground  landlord  at  the  time  of  the  agreement ; 
for  till  the  agreement  was  ezeeuted,  it  oonld  not  be  known  in  what  name  the 
license  should  be  made  out.  The  lustration  of  the  assignments  might  have 
*9021  ^'^  affected  at  any  time.  And  the  day  for  delivering  possession  ^aa 
•>  not  of  the  essence  of  the  contract :  it  was  not  a  condition  precedent,  for 
it  did  not  go  to  the  whole  consideration :  allowance  must  always  be  made  upon 
siles  of  land  for  clearing  up  the  title,  and  if  possession  be  ddivered  within  a 
reasonable  time  it  is  sufficient.  The  day^  therefore,  not  being  of  the  essence  of 
the  contract,  evidence  of  the  plaintiff's  llavbg  waived  the  objection,  and  having 
bjr  his  conduct  consented  to  take  possession  at  a  different  day,  was  properly  re- 
eeivable,  notwithstanding  the  statute  of  frauds.  Thus,  upon  written  contraete 
for  the  sale  of  goods,  evidence  has  been  received  of  an  oral  substitution  of  days 
ifor  the  delivery  of  Uiesoods  other  than  those  specified  in  the  writing ;  Guff  v, 
Penn,  1  M.  &  S.  21,  Warren  v.  Stagg,  (Cited  in  LiUler  v.  Holland,  8  T.  R., 
590),  Thresh  v.  Rake,  1  Esp.  53.  So  in  Hoadly  i;.  M'Lain,  10  Biuf^.  482,  it 
was  held  that  where  an  executory  contract  was  entered  into  for  the  &bricatioa 
of  goods,  without  any  agreement  as  to  price,  the  memorandum  ai  the  contract 
required  by  the  statute  of  frauds  was  suflioient  without  specification  of  price. 
In  Goes  v.  Lord  Nugent,  the  evidence  received  to  vary  the  written  contnwt  was 
on  a  point  which  was  of  the  essence  of  the  contract,  namely,  the  agreement  to 
produce  a  good  title,  and  therefore  ought  not  to  have  been  admitted.  But  the 
niere  time  of  performance  is  not  material.  In  Luig  v.  Gale,  1  M.  &  S.  Ill, 
it  was  held  that  a  condition  for  the  delivery  of  a  draft  of  a  conveyance  within 
three  months,  was  not  a  condition  precedent  with  respect  to  its  delivery  within 
the  precise  time.  And  the  same  principle  has  been  applied  to  the  time  fixed  in 
charter  parties  for  the  sailing  of  ships.  Hall  v.  Caienove,  4  East,  476,  Have- 
lock  v.  Oeddes,  10  East^  555,  Bornman  «.  Tooke,  1  Campb.  876.  At  all  events 
^ooi  the  plaintiff  cannot  recover  on  *the  count  for  money  had  and  received 
-*  unless  equitably  entitled  to  recover  it ;  and  if  the  want  of  a  license,  at 
the  time  of  the  agreement,  be  no  breach  of  the  agreement,  the  plaintiff  had  no 
right  to  rescind  it  upon  that  ground. 

Erie  and  Jardine  in  support  of  the  rule. 

The  want  of  a  license  was  a  fatal  defect  in  the  title.  In  Lloyd  v.  Crispe,  5 
Taunt.  249,  and  Mason  v.  Corder,  7  Taunt.  9,  it  was  held  that  if  the  vendbr  of 
a  lease,  in  which  is  a  covenant  not  to  assign,  contract  to  assign  his  interest,  it  is 
incumbent  on  him,  and  not  on  the  purchaser,  to  procure  the  lessor's  lioeuse  for 
the  assignment. 

And  the  day  for  delivery  of  possession  was  of  the  essense  of  the  contract.  In 
Berrv  v.  Young,  2  Esp.  640,  n.,  one  condition  of  sale  was  that  a  good  title 
shonld  be  made  out  by  the  10th  of  July,  and  Lord  Kenyon  said,  ^'  a  seller  of 
an  estate  onsht  to  be  prepared  to  produce  his  title  deeds  at  the  particular  day." 
In  Wilde  v.  Forty  4  Taunt  884,  it  was  held  that  if  the  vendor  of  an  estate  by 
auction  does  not  shew  a  clear  title  bv  the  day  specified,  the  purchaser  may  re- 
cover back  his  deposit,  and  rescind  the  contract,  without  waiting  to  see  whether 
the  vendor  may  ultimately  be  able  to  establish  a  good  title  or  not.  Heard  v. 
Wadham,  1  Eas^  619,  Lloyd  v  Collett,4  Br.  Gb.  Gas.  471,  note  c.  Eden's  edit, 
and  CosUke  v.  Till,  1  Russell,  876,  confirm  the  same  position.  And  in  Sug- 
deo's  Tenders  and  purchasers,  419  (last  edition),  it  is  laid  down, — ''If  the  time 
appmnted  for  the  delivery  of  the  conveyanee  was  not  an  essential  ingredient, 
but  was  meant  only  to  secure  a  delivery  within  a  reasonable  time,  it  follows  that 
the  same  rule  must  apply  to  the  time  fixed  for  the  return  of  the  deposit,  and 
^g4-.  also  to  the  time  appointed  for  the  completion  of  the  purchase.  *The  ef- 
-*  feet  of  this  rule  would  be  that  the  appointment  of  a  day  would  have  no 
effect,  and  in  every  case  it  must  be  referred  to  a  jury  to  consider  whether  the 
act  was  done  with  a  reasonable  time.  The  precise  contract  of  the  parties  would 
be  avoided|  in  order  to  introduce  an  uncertain  rule,  which  would  lead  to  endless 
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litigation."  In  Lang  v.  Gale,  the  question  was  only  as  to  the  day  of  deliyerinff 
the  draft,  not  the  title  deeds  or  possession  of  the  property.  But  in  Bippingail 
V.  Lloyd,  2  Nev.  &  Manng.  410,  when  a  vendor  coTenanted  to  dednce  a  good 
title  at  A.,  B.,  or  C,  on  or  before  a  certain  day,  a  plea  that  he  was  ready  to 
deduce  a  good  title  at  that  time,  without  averring  notice  to  the  covenantee  at 
which  place  he  would  be  ready  to  deduce  such  title,  was  held  insufficient  In 
the  cases  as  to  the  sailing  of  ships,  no  particular  day  has  been  prescribed ;  but 
the  langua^  has  heea/orthtoiihf  or,  on  the  first  favourable  totndf  which  admits 
of  more  latitude  than  a  stipulation  for  a  precise  day. 

If  then  the  day  is  material  here,  the  reasoning  in  Boydell  v,  Brummond,  11 
East,  142,  and  Gk)ss  v.  Lord  Nugent,  in  which  Cuff  v.  Penn,  Warren  v.  Stagg, 
and  Thresh  v.  Bake,  were  all  considered,  applies ;  and  evidence  of  the  alleged 
waiver  oueht  not  to  have  been  received.  Carrington  v.  BbotS;  2  Mees.&  Welsh. 
248,  was  decided  on  the  same  principle.  Cur.  adv.  vuU, 

TiNDAL,  C.  J.  The  plaintiff  declared  in  his  first  count  upon  a  special  agree- 
ment for  the  sale  by  the  defendant  to  the  plaintiff  of  the  good-will  of  a  public 
house,  assigning  as  a  breach  of  the  agreement  that  the  defendant,  at  the  time  of 
the  agreement,  nad  no  lawful  title  to  assign  his  lease;  and  he  declared  in  his 
second  and  last  counts  respectivelv  for  money  had  and  received  *to  his  rtcQQc 
use,  and  upon  an  account  stated  between  him  and  the  defendant.  The  ^ 
jury  found  a  verdict  for  the  defendant ;  and  a  rule  was  obtained  by  the  plaintiff, 
calling  on  the  defendant  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  verdict  be  entered  for  the  pluntiff  on  the  count  for  money  had  and  re- 
ceived, or  why  there  should  not  be  a  new  trial. 

With  respect  to  the  first  count,  if  the  matter  had  rested  on  that  count  alone, 
we  should  not  have  thought  it  a  case  in  which  the  verdict  ought  to  be  disturbed ; 
for  we  think  the  breach  which  has  been  assigned  in  that  count,  and  which  has 
been  traversed  by  one  of  the  pleas,  was  not  proved  by  the  evidence  given  at 
the  trial  of  the  cause.  The  breach  assigned  is,  that  the  defendant,  at  the  time 
of  making  his  agreement,  had  not  lawful  right  or  title  to  sell  or  assign  over  the 
lease  to  the  plaintiff.  But  there  was  no  proof  of  any  invalidity  or  defect  in  the 
defendant's  right  or  title  to  convey  at  the  time  of  the  agreement;  the  only  objec- 
tion taken  was,  that  he  had  not,  at  that  time,  procured  a  license  from  the  land- 
lord to  assign  the  lease  to  the  defendant,  and  that  the  assignments  prior  to  that 
to  himself,  and  also  his  own  assignment,  had  not  been  then  registered.  But 
neither  of  these  objections  go  to  impeach  the  validity  of  the  defendant's  title 
at  the  time  of  the  agreement,  for  the  license  to  assign  cannot  of  necessitv  be 
obtained  before  the  agreement  is  made  with  the  intended  purchaser,  until  which 
time  the  name  of  the  intended  assignee  is  not  known ;  and  as  to  the  want  of 
registration  of  some  of  the  previous  assignments,  and  also  of  that  made  to  the 
defendant  himself,  as  there  was  no  other  subsequent  purchaser  who  had  regis- 
tered the  assignment  to  himself,  the  objection  was  capable  of  being  cured  at  any 
time  before  the  completion  of  the  purchase ;  and  we  think  the  terms  of  the 
agreement  pointed  only  at  incurable  defects  in  the  title,  and  not  to  such  imper- 
fections ^as  are  capable  of  being  removed,  and  usuallv  are  removed  after  r^tgoA 
the  agreement  is  made,  and  whilst  the  title  is  under  investigation.  The  '- 
right  of  the  pUintiff,  therefore,  to  recover  a  verdict,  will  turn  upon  the  count 
for  money  had  and  received ;  under  which  count  the  plaintiff  contends  he  had  a 
right  to  recover  the  sum  of  50/.,  which  was  advanced  by  him  as  a  deposit  on 
signing  the  agreement,  upon  the  ground  that  the  defendant  had  not  completed 
the  conveyance,  and  given  the  possession  of  the  premises  to  the  plaintiff,  on  or 
before  the  third  of  May,  aooording  to  the  stipuUtions  of  the  agreement.  The 
defendant,  on  the  other  hand,  contends,  that  the  day  specified  in  the  aglreemeut 
was  not  an  essential  and  material  part  of  the  contract ;  and  that  both  the  plain- 
tiff and  defendant  in  the  completion  of  the  contract  acted  upon  the  footing  that 
the  precise  day  was  not  material,  and  by  their  course  of  dealing,  after  that  day 
with  each  other  must  be  taken  to  have  substituted  a  performance  within  a  rea- 
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sooable  time  sflter  the  3d  of  May,  in  the  place  of  a  performance  on  tbat  precise 
day ;  and  the  jury  were  of  that  opinion  on  the  point  being  left  for  their  deter* 
mination :  and  the  question  which  was  reserved  for  onr  consideration,  and  which 
bas  been  argaed  before  us,  is^  whether  snob  a  finding  is  consistent  with  the  roles 
of  Uw. 

It  may  be  taken  in  this  case  to  have  been  proved  at  the  trial,  that  the  parties 
were  neither  of  them  ready  to  carry  the  contract  into  effect  on  the  3d  day  of 
May,  not  onlv  on  account  of  the  objections  that  were  taken  to  the  title,  and 
which  were  then  in  a  coarse  of  being  removed,  but  also  becanse  at  that  time 
the  brokers  had  not  completed  their  valuation ;  and  it  may  farther  be  taken, 
that  both  upon  the  3rd,  4th,  and  5th  of  May,  Uie  agent  of  the  plaintiff,  the 
buyer  (who  appeared  to  have  taken  that  part  of  the  business  upon  himself,)  was 
^071  endeavouring  to  procure  the  proper  license  from  the  ground  landlord 
^  *for  the  assignment  of  the  lease ;  but  that  on  the  6th,  being  informed 
by  the  landlord's  agent,  that  a  bond  which  had  been  objected  to  would  be  re- 
quired to  be  given  by  the  purchaser,  he  writes  to  the  defendant  on  the  same 
day,  that  he  considers  the  contract  at  an  end,  and  demands,  the  return  of  the 
deposit.  Within  a  few  days  after  this  letter,  and  within  what  appears  to  us  to 
be,  a  reasonable  time  for  that  purpose,  the  objections  would  have  been  removed. 
80  that  the  question  as  was  before  stated,  is  this.  Can  the  day  for  the  comple* 
tion  of  the  purchase  of  an  interest  in  land,  inserted  in  a  written  contract,  be 
waived  by  a  parol  agreement,  and  another  day  he  substituted  in  its  place,  so 
as  to  bind  the  parties  t    And  we  are  of  opinion  that  it  cannot. 

This  is  an  amement  for  the  sale  of  land,  upon  which,  by  the  statute  of 
fiauds,  section  4,  no  action  can  be  brought  <<  unless  it  is  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  his  agent  thereunto  lawfully  autho- 
rised." Now  we  cannot  get  over  the  difficulty  which  has  been  pressed  upon  us, 
that  to  allow  the  substitution  of  a  new  stipulation  as  to  the  time  of  completing 
the  contract  by  reason  of  a  subsequent  parol  agreement  between  the  parties  to 
that  effect,  in  lieu  of  a  stipulation  as  to  time  contained  in  the  written  agree- 
ment signed  by  the  parties,  is  virtually  and  substantially  to  allow  an  action  to 
be  brought  on  an  agreement  reUting  to  the  sale  of  land  partly  in  writing 
signed  by  the  parties,  and  partly  not  in  writing,  but  by  parol  only,  and  amounts 
to  a  contravention  of  the  statute  of  frauds.  Such  was  the  opinion  expressed 
by  Lord  Chancellor  Hardwicke  in  Patrick  v.  Powlett,  2  Atk.  383 ;  of  Sir  W. 
Grant,  Master  of  the  Rolls,  in  Price  v.  Dyer,  17  Yes.  jun.  356.  And  we  think 
*d3S1  ^^®  reasoning  upon  which  the  judgment  of  the  Court  of  '^'King's  Bench 
•<  proceeds  in  Goss  v.  Lord  Nugent,  5  B.  &  Adol.  58,  goes  directly  to  the 
pointy  that  the  evidence  now  under  discussion  is  inadmissible. 

Upon  the  grounds,  therefore,  that  the  verdict  of  the  jurv  in  favour  of  the 
defendant  is  founded  on  that  evidence,  we  think  there  must  be  a  new  trial;  to 
which  however  it  will  be  useless  to  have  recourse,  unless  the  defendant  can  re- 
move the  difficulty  by  producing  evidence  in  writing  as  to  the  enlargement  of 
the  time,  or  unless  for  the  purpose  of  putting  the  question  upon  the  record. 

Rule  absolute. 


CAPPER  and  Others  v.  F0R8TER.    June  12. 

Where  a  ship  is  chartered  to  bring  home  a  cargo  of  enumerated  articles  at  rates  of  freight 
specified  for  each,  which  articles  are  not  provided  by  the  charterer,  the  freight  must 
be  paid  upon  average  quantities  of  all  the  articles,  whether  the  ship  return  empty  or 
laden  with  a  cargo  of  articles  different  from  those  enamerated. 

The  declaration  stated  that  on  the  80th  of  December  1834,  by  a  certain 
memorandum  for  charter  then  made  between  the  plainti£fs  therein  described  as 
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owners  of  the  ship  nora,  of  the  meaflarement  of  150  tons  or  thereabouts,  then 
lying  in  the  river  Thames,  of  the  one  part,  and  the  defendant  of  the  other  part, 
it  was  mntoally  agreed  between  the  phuntiffs  and  the  defendant,  that  the  said 
ship  ^onld,  with  ail  convenient  speed,  receive  and  take  on  board  whatever  lawful 
goods  and  merchandise  the  charterer  might  cause  to  be  sent  alongside,  and 
therewith  proceed  to  Rio  Nunes  and  discharge  the  same  at  the  factory  of  tho 
charterer's  agent;  and  having  so  discharged  her  outward  cargo,  should  reload  a 
full  and  complete  cargo  of  lawful  merchandise,  which  the  said  merchant  bound 
himself,  to  slup,  not  exceeding  what  she  could  reasonably  stow  and  carry  over 
*tjid  above  her  tackle,  apparel,  provisions,  and  furniture ;  and  being  so  r^cgoo 
loaded,  should  therewith  proceea  to  London  and  discharge  at  one  of  the  ^ 
reffular  docks,  at  the  option  of  the  charterers,  or  so  near  unto  as  she  might 
safely  get,  and  deliver  the  same  on  being  paid  teight  as  follows,  in  full  for  the 
above  voyage }   vis.,  for  eum,  bees'  wax,  ivory,  and  palm  oil,  4^  per  ton,  at 
20cwt.  net  at  the  king's  l>eam ;    hides,  at  7L  per  ton,  ai  20cwt.  net  at  the 
king's  beam ;  paddy  or  rice,  8/.  per  ton  net  weight;  bullion  one  per  cent. ;  all 
or  either  at  the  option  ai  the  charterer;  in  full  and  in  lien  of  all  port  charges 
and  pilotage  as  customary;  ^the  act  of  Qod,  the  king's  enemies,  fire,  and  all  and 
•fery  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  what 
nature  and  kind  soever  during  the  said  voyage  always  excepted ;  one  half  of 
the  freight  to  be  paid  in  cash  on  unloading  and  right  deliverv  of  the  cargo,  and 
the  remainder  by  an  approved  bill  at  three  months  then  fbllowing;  thirty-five 
runniuff  days  to  be  allowed  to  the  said  merchant  (if  the  ship  were  not  sooner 
despatdied),  for  loading  at  the  places  of  loading  on  the  coast  of  Africa,  and  ten 
days  on  demurrage  over  and  above  the  said  lay  days,  at  41.  per  day :  should  the 

auantity  of  paddy  exceed  80  tons,  20«.  per  ton  extra  freight  was  to  be  paid  on 
[ie  surplus ;  and  the  quantity  of  hides  was  not  to  exceed  60  tons.  The  char- 
terer was  to  have  the  liberty  of  shipping  whatever  goods  he  might  send  out- 
wards, free  of  fireight,  but  paying  the  difference  of  the  ship's  expenses  in  taking 
in  cargo  and  going  in  ballast ;  ai^  the  vessel  was  to  call  at  St.  Mary's  on  her 
homeward  voyage  for  clearance  for  England,  the  charterer  paying  her  port 
charges  and  her  pilotage  in  and  out  of  the  river  Gambia;  should  paddy  or  rice  be 
shipped,  the  charterer  was  to  find  dunnage ;  and  should  the  vessel  not  be  full  at 
Rio  Nunes,  the  charterer  was  to  have  the  liberty  of  filling  her  up  at  St.  Mary's. 
'^The  vessel  was  to  be  despatched  from  London  ten  days  after  entering  r^cgiA 
out  at  the  custom-house ;  and  the  penalty  for  nonperformance  of  the  ^ 
agreement  was  700/. 

The  breach  assigned  was,  that  the  defendant  did  not,  within  the  said  lay  days 
in  the  memorandum  of  charter  mentioned,  or  at  any  other  time  before  or  since, 
load  such  full  and  complete  cargo  at  Rio  Nunes  aforesaid,  but  on  the  contrary 
thereof  loaded  at  Rio  Nunes  a  small  part  only  of  a  full  and  complete  cargo,  to 
wit,  one  seventh  part  only  of  such  full  and  complete  cargo  as  the  said  ship  or 
vessel  could  have  reasonably  stowed  and  carried  over  and  above  the  tackle, 
apparel,  provisions,  and  funiture;  and  then  whoUy  refused  to  load  at  Rio  Nunei 
any  further  or  greater  cargo  therein  :  That  after  the  defendant  had  loaded  on 
board  the  said  ship  or  vessel  at  Rio  Nunes  such  cargo  as  aforesaid,  to  wit,  on 
the  14th  of  March  1835,  the  plaintiffs  sailed  and  proceeded  with  the  said  ship 
or  vessel,  by  the  order  and  direction  of  the  defendant,  to  St.  Mary's,  in  the  said 
memorandum  of  charter  mentioned ;  and  afterwards,  to  wit,  on,  Ac.,  arrived  with 
the  said  ship  or  vessel  at  St.  Mary's  aforesaid,  and  were  there  ready  and  willing 
to  suffer  and  allow  the  defendant  to  fill  up  and  complete  a  full  and  complete 
cargo  for  the  said  ship  of  all  such  lawful  merchandise  as  in  the  memorandum 
of  charter  was  mentioned,  according  to  the  terms  of  the  said  memorandum,  and 
then  requested  him  so  to  do ;  nevertheless  the  defendant  further  disregarding 
his  said  promise,  did  not,  nor  would,  when  he  was  so  requested  as  aforesaid,  or 
within  the  said  lay  days  in  the  memorandum  of  charter  mentioned,  or  at  any 
other  time  before  or  since,  fill  up  at  St.  Mary's  such  full  and  complete  cargo  of 
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hwAil  mexchandiie,  bat  then  and  ftt  all  times  wholly  Defected  and  reflised  so 
to  do  ;  and  then  filled  up  a  small  part  only  of  the  said  ship  or  vessel  with  snch 
^QA-l^  lawful  merchandise  as  she  eonld  reasonably  have  stowed  and  carried 
J  *over  and  abore  her  tackle,  apparel,  fMroyisions,  and  fnmitnre ;  and  then 
wrongfully  and  improperly  filled  up  the  said  ship  or  vessel  at  St.  Mary's  afore* 
said  with  a  certain  large  quantity  of  merchandise,  other  than  according  to  the 
tme  intent  and  meaning  of  the  said  memorandum  of  charter,  to  wit,  with  timber 
and  wood :  by  means  of  which  several  premises  the  plain tiflb  not  only  lost  and 
were  deprived  of  a  large  sum  of  money,  to  wit,  the  sum  of  800/.,  which  they 
might  and  would  have  made  by  having  such  full  and  complete  eaigo  of  lawful 
merchandise  loaded  on  board  the  said  ship  or  vessel  at  Bio  Nunes  and  St.  Mary's 
aforesaid,  according  to  the  terms  of  the  said  memorandum  of  charter,  but  also, 
by  means  of  the  loading  on  board  the  said  ship  or  vessel  at  St.  Mary's  aforesaid 
such  cargo  of  timber  and  wood,  the  said  ship  or  vessel  was  then  greatly  broken, 
damaged,  injured,  and  shattered;  and  rendered  of  lees  value  to  the  plaintiffs  than 
she  otherwise  would  have  been.  And  the  plaintifEs  further  said,  that  after  ihe 
makinff  of  the  memorandum,  to  wit,  on,  &c.  a  large  sum  of  money,  to  wit,  the 
sum  of  1000/.,  became  and  was  due  and  payable  from  the  defendant  to  the  plain- 
tiffii  for  and  in  respect  of  the  freight  of  goods,  wares,  and  merchandises,  shipped 
and  loaded  on  board  of  the  said  ship  or  vessel  according  to  the  true  intent  and 
meaning  of  the  said  memorandum,  and  carried  and  conveyed  therein  in  the  said 
voyage  in  the  said  memorandum  mentioned ;  of  which  said  premises  the  defend- 
ant then  had  notice,  and  was  requested  by  the  plaintiflb  to  pay  them  the  same } 
yet  the  defendant  did  not  pay  to  the  plamtifb  the  said  last-mentioned  sum. 

There  was  a  count  for  freight  payable  for  the  conveyance  of  goods ;  and  a 
eonnt  on  an  account  stated. 

To  the  two  last  counts  the  defendant  pleaded  non-assumpsit,  on  which  issue 
was  joined. 

And  as  to  so  much  of  the  breach  of  the  said  promise,  in  the  first  count  of  the 
^g42i  declaration  mentioned,  as  related  *to  the  defendant  not  loading  a  full 
•>  and  complete  cargo  at  Bio  Nunei,  the  defendant  pleaded  that  he  could 
not  load  such  full  and  complete  cargo  at  Bio  Nunez  as  was  mentioned  in  the 
siud  memorandum  of  charter;  and  of  that,  he  put  himself  upon  the  country,  &c. 
Then,  as  to  so  much  of  the  breach  of  the  said  promise,  in  the  said  first  count 
mentioned,  as  related  to  the  defendant  not  filling  up  at  St.  Mary's  a  full  and 
complete  carjgo  of  lawful  merchandise  as  aforesaid,  the  defendant  pleaded  that 
he  did,  within  the  said  lay  days  in  the  memorandum  of  charter  mentioned,  fill 
np  at  St.  Mary's,  in  the  memorandum  of  charter  and  declaration  mentioneid,  a 
full  and  complete  cargo  of  lawful  merchandise,  not  ezceedinff  what  the  said  ship 
or  vessel  could  reasonably  stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions  and  furniture,  according  to  the  true  intent  and  meaning  of  the  said 
memorandum  of  charter,  and  did  not  fill  up  the  said  ship  or  vessel  at  St.  Mary's 
aforesaid  with  any  merchandise  whatsoever,  other  than  aocordins  to  the  true  in- 
tent and  meaning  of  the  said  memorandum  of  charter;  and  of  that,  the  defend- 
ant puts  himself  upon  the  country,  &c.  As  to  so  much  of  the  breach  of  the 
same  promise,  in  the  first  count  mentioned,  as  related  to  the  nonpayment  of 
538/.  17s.  Ud,  pared  of  the  sum  of  1000/.,  in  the  first  count  stated  to  be  due 
and  payable  in  respect  of  freight,  the  defendant  pleaded,  that  after  the  said  sum  of 
538^  17.  lid.  became  due  and  payable  from  the  defendant  to  the  plaintiffs  in 
respect  of  freight,  as  in  the  declaration  was  stated,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on,  Ac.,  an  account  was  bad  and  stated  by  and  between 
the  plaintiffs  and  the  defendant  of  and  concerning  the  said  sum  of  538/.  17«.  lie/., 
and  upon  that  accoundog  the  plaintiffs  were  found  to  be  in  arrear,  and  indebted 
to  the  defendant  in  the  sum  of  08/.  17s.  6</.,  which  was  then  upon  that  account 
allowed  to  the  defendant  in  account  against  the  said  sum  of  538/.  178.  lid. ; 
MiRi  ^<1  ^^^  residue  of  the  said  Ust-mentioned  *sum,  to  wit,  the  sum  of  440/. 
•>  Os.  M.  was  then  paid  by  the  defendant  to  the  plaintiffisi  and  accepted  by 


482  Capper  v.  Fobstbb.    T.  T.  1837.  [948 

them  ia  full  satts&cdon  and  discharge  of  the  balance  due  in  respect  of  the  said 
sum  of  538Z.  17«.  ll<f.,  after  allowing  the  said  set  off  of  98/.  17<.  M.,  and  of  all 
damage  in  respect  of  the  said  breach  of  promise,  so  far  ss  related  to  the  said  snm 
of  538/.  17«.  ll(L  i  and  that,  the  defencunt  was  ready  to  verifj. 

The  plaintifiis,  after  joining  issue  on  the  first  and  second  pleas  to  the  first 
connt,  replied  to  the  third,  that  thej  did  not  accept  the  said  sum  of  440/.  Os. 
&d.  in  full  satisfaction  and  discharge  of  the  balance  due  in  respect  of  the  said 
sum  of  538/L  17«.  11^.,  and  of  the  said  damages  in  respect  of  the  breach  of 
promise  as  far  as  related  to  the  said  sum  of  538/.  17<.  lie/.,  in  manner  and 
form  as  the  defendant  had  above  in  his  third  plea  in  that  behalf  alleged;  and 
that,  the  plaintiffs  prayed  might  be  inquired  of  by  the  country,  &c. 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that  the  Flora,  being  hired  and 
and  dispatched  from  London,  according  to  the  memorandum  of  charter  above 
set  forth,  with  886  packsges  of  merchandise, 

On  her  arrival  at  Rio  Nunez,  the  charterer's  agent  informed  the  captain  that 
anather  vessel  had  taken  the  goods  provided  for  the  Flora ;  that  it  was  impossible 
to  load  the  Flora  for  some  time,  and  that  the  captain  had  better  return  to  St. 
Mary's. 

The  captain  thereupon  unloaded  all  the  packages  but  thirty,  which  he  after- 
wards delivered  at  St.  Mary's  pursuant  to  the  directions  of  the  charterer's 
affent ;  he  took  on  board  50  pipes  of  Brandy,  which  he  also  delivered  at  St. 
Mary's  under  the  same  directions,  one  box  of  gold  dust,  and  158  quarters  of 
paddy,  for  a  homeward  cargo,  being  about  one-seventh  of  a  full  carffo. 

At  St.  Mary's  the  charterer  put  on  board  205  quarters  *of  pa£ly,  r*n44 
and  600  hides ;  and  filled  up  the  rest  of  the  ship  with  84  loads  of  teak  ^ 
wood,  the  staple  commodity  of  the  place,  at  the  freight  of  4/.  a  load,  under  % 
protest  from  Uie  captain,  that  it  was  not  to  affect  the  claim  of  the  owners. 

The  defendant  paid  into  court  593/.  10«.  6d,  The  plaintiffs  contended,  that 
they  were  entitled  to  the  freight  which  would  have  been  earned  if  there  had 
been  a  full  cargo  of  the  articles  enumerated  in  the  charter-party. 

The  defendant  contended,  he  had  a  right  to  put  on  board  a  cargo  consisting 
of  any  one  of  the  enumerated  articles ;  his  witnesses  proved  that  a  cargo  of  palm 
oil  would  not  have  produced  538/.  freight ;  that  it  was  usual  in  this  trade  to  in- 
sert in  the  charter  the  articles  here  specified  and  to  add,  <<  and  other  goods  in 
proportion." 

There  was  some  contest  as  to  the  capacity  of  the  vessel,  but  the  jury  found 
that  a  full  cargo  of  the  various  articled  enumerated  would  have  produced  668/. 
freight ;  a  cargo  of  palm  oil  only  452/.  They  also  found  as  to  the  issue  joined 
on  the  first  breach  assigned,  that  the  defendant  might  have  loaded  a  full  and 
complete  cargo  at  Rio  Nunes : 

Upon  the  second  that  the  defendant  did  not  fill  up  at  St.  Mary's  a  full  and 
complete  cargo  of  lawful  merchandise^  according  to  the  true  intent  of  the  char- 
ter: 

And,  upon  the  third,  that  there  was  still  due  to  the  plaintiffs  from  the  de- 
fendant, 74/.  Is.  6d.  for  freiffht  under  a  charter. 

Pursuant  to  leave  reserved, 

Tculdjfy  Seijt.  obtained  a  rule  nisi  for  a  new  trial,  or  for  a  reduction  of  damsr 
ges,  upon  the  constuction  of  the  charter-party.  He  contended,  first,  that  the 
defendant  had  performed  his  engagement  by  putting  somethins,  however  little, 
on  board  at  Rio  Nunes,  and  then  filling  *up  at  St.  Mary's  with  the  sta-  r^AK 
pie  of  the  place }  and  that  if  this  were  not  a  sufficient  performancei  the  I- 
breach  ought  to  have  been  differently  assigned : 

Secondly,  that  if  such  were  not  the  true  construction  of  the  agreement,  the 
damage  would  have  been  estimated  as  if  the  defendant'  had  brouffht  nothing. 
In  that  case,  as  he  would  have  been  entitied  to  load  with  palm  oil  only,  all  or 
either  of  the  enumerated  articles  being  at  the  option  of  the  charterer,  the  plain- 
tiffs could  have  claimed  no  more  than  452/.  freight. 
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Wilie  and  TaJftmrd^  Se^ts.,  with  R,  V.  Sichards,'AeyreA  oanse. 

The  defendant  haTing  joined  issue  on  the  breach  as  assigned^  cannot  now  ob- 
jeetto  its  snffioiencj. 
^  It  is  manifest  from  the  provisions  of  the  charter  that  the  principal  destina- 
tion of  the  ship  was  Rio  Nunez ;  it  is  only  in  ease  of  the  defendant  that  he  is 
allowed  to  fill  up  at  St.  Mary's ;  but  it  was  never  intended  that  he  should  put 
on  board  there  the  principal  part  of  a  cargo  consisting  of  articles  less  advan- 
tageous to  the  owner  than  the  articles  enumerated  for  Rio  Nunez. 

The  defendant,  therefore,  having  fuled  to  put  on  board  at  the  principal  place 
a  cargo  of  the  articles  enumerated,  the  damages  must  be  estimated  on  the  same 
principle  as  if  the  ship  had  come  home  empty;  in  such  case  it  is  laid  down  in 
Abbott  on  Shipping,  part  8,  chap.  7,  on  payment  of  freight,  that  if  a  ship  so 
to  a  port  for  a  cargo  of  enumerated  articles  which  are  not  found,  the  freight 
must  be  paid  upon  average  quantities  of  all  the  articles  according  to  the  custom 
of  the  port.  That  principle  was  acted  on  in  Wallace  v.  Small,  cited  in  Irving 
V.  Clegg,  1  New  Cases,  58;  and  Thomas  v.  Clarke,  2  Stark.  N.  P.  C.  450.  In 
^461  ^^'^^^  ^'  ^^^ESf  ^  Camph.  108,  the  ship  *was  to  take  copper,  tallow, 
-^  and  hides,  or  other  goods;  she  had  a  full  cargo  of  tallow  and  hides,  but 
no  copper ;  and  Lord  Ellenborough  held,  that  the  charter  was  satisfied,  the 
charterer  having  the  option  of  taking  other  articles  besides  the  copper.  Under 
the  present  charter  the  defendant  has  no  such  option. 

Toddy  and  Wightman,  in  support  of  the  rule. 

But  the  defendant  has  the  option  of  taking  any  of  the  enumerated  articles ; 
and  if  he  had  taken  a  cargo  of  palm  oil  at  Rio  Nunez,  the  freight  would  only 
have  amounted  to  4522.,  which  is  less  than  the  sum  paid  into  Court :  palm  oil 
la  an  article  for  which  a  middle  freight  is  to  be  paid,  and  therefore  affords  a  fair 
basis  of  calculation  between  the  plaintiffs  and  the  defendant :  if  therefore  the 
defendant  was  not  entitled  to  fill  up  with  timber  at  St.  Mary's  in  the  propor- 
tion in  which  he  did  fill  up,  at  all  events  the  freight  of  the  timber  ought  not  to 
exceed  that  of  a  cargo  of  palm  oil.  Thomas  v,  Clarke  is  only  a  nisi  prius  decision, 
and  it  does  not  appear  whether  the  defendant  had  any  option  among  the  enu- 
merated articles ;  but  Moorsom  v.  Page  is  in  favour  of  the  defendant. 

Ckir  adv,  vulL 

TiNDAL,  C.  J.  This  was  an  action  of  assumpsit,  brought  on  a  memorandum 
for  charter  made  between  the  plaintifis,  as  owner  of  the  ship  Flora,  of  the  one 
part,  and  the  defendant  of  the  other  part ;  and  upon  the  issues  joined  on  three 
breaches  assigned  in  the  declaration,  the  jury  found,  as  the  first,  that  the  de- 
fendant might  have  loaded  a  full  and  complete  cargo  at  Rio  Nunez ;  upon  the 
second,  that  the  defendant  did  not  fill  up  at  St.  Mary's  a  full  and  complete  car- 
go of  lawful  merchandise,  according  to  the  true  intent  and  meaning  of  the  said 
^471  ^^^^'^^  9  ^^^  ^P^^  ^^^  ^^^^>  ^^^^  *there  is  still  due  to  the  plaintiffs 
•I  from  the  defendant  the  sum  of  141  1«.  6d,,  for  freight  under  the  char- 
ter. There  were  other  issues  joined  upon  the  pleadings,  to  which  it  is  unneces- 
aaiy  to  advert,  as  the  principal  question  before  us  turns  upon  the  principle  upon 
which  the  amobnt  of  the  damages  ought  to  be  calculated^  reference  being  had 
to  the  proper  construction  of  the  charter-party. 

The  defendant  has  brought  the  case  before  us  upon  a  rule  calling  either  for  a 
new  trial,  or  for  the  reduction  of  the  damages  given  by  the  present  verdict. 
With  respect  to  the  new  trial,  the  defendant  contends,  that  as  to  the  two  first 
iasoes,  the  verdict  ouffht  to  have  been  found  in  his  favour.  The  breaches 
might,  possiblv,  have  been  more  aptly  and  precisely  assigned  with  reference  to 
the  terms  of  the  charter;  but  as  the  defendant  has  thought  proper  to  take  issue, 
and  go  to  trial  upon  them  as  framed  in  the  declaration,  we  cannot  think  them 
so  deficient  in  form,  or  so  ill  adapted  to  the  case,  as  to  be  objectionable  on  that 
groand,  in  this  stage  of  the  proceedings.  And  upon  the  evidence  given  at  the 
trial,  we  see  no  ground  to  disturb  the  verdict. 

As  we  understand  the  charter^  it  contemplates  a  voyage  to  Rio  Nunez,  at 
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which  pkoe  it  was  intended,  both  by  the  ship  owners  and  the  merohant,  tlut 
the  outward  cargo  should  be  discharsed,  and  the  homeward  cargo  put  on  board 
— such  homeward  cargo  being  intended  to  consist  of  the  enumerated  articles,  or 
of  some  of  them; — with  libertji  however,  of  filling  up  the  vessel  at  St.  Mary's; 
that  is,  of  supplying  at  the  latter  place  any  deficiency  of  the  contemplated  cargo 
which  they  might  be  unable  to  procure  at  Rio  Nunes.    That  fiio  Nunes  was 
her  place  of  destination  appears  manifest,  from  the  provision,  that  ''she  was  M 
discharge  her  outward  cargo  at  the  factory  of  the  merchant's  a^nt  there;  an0| 
having  so  discharged  her  outward  cargo,  was  to  reload  a  full  ^d  com-  pig^g 
plete  car^  of  lawful  merchandise,  which  the  merchant  binds  himself  to  ^ 
ship."     This  is  the  direct  obligation  into  which  the  merchant  enters;  the  filling 
up  at  St.  Mary's  is  only  a  liberty  given  to  him  in  his  own  case,  and  for  his 
reliel^  in  case  he  should  be  unable  to  comply  with  his  direct  obligation.    And 
we  tnink  this  provision  in  the  charter  points  so  specifically  to  Rio  Nunes,  as  the 
port  of  discharge  and  reloading  of  the  homeward  cargo,  that  we  cannot  give  to 
the  mention  of  <'  ports  of  loading  on  the  coast  of  Africa,"  or  "the  liberty  of  fill- 
ing her  up  at  St.  Mary's,"  the  force  of  altering  or  oontroUing  the  primary  in- 
tention of  the  charter.     And,  upon  the  evidence  before  the  jury  of  what  had 
taken  place  at  Rio  Nunez,  just  previous  to  the  arrival  of  the  Flora,  we  cannot 
think  them  wrong  in  finding  the  first  issue  for  the  plaintifb:  they  probably,  and 
not  unreasonably,  thought  that  the  car^,  which  had  been  recently  fbrwiuded 
by  the  defendant's  agents  by  another  ship,  the  James,  might  have  been  sent  by 
the  Flora,  if  those  agents  had  been  inclined  so  to  send  it. 

Ajid,  as  to  the  second  issue;  upon  the  construction  we  have  already  put  upon 
the  charter-party,  we  think  the  jury  right  in  finding,  that  the  loading  nearly  a 
complete  cargo  of  lumber  at  St.  Mary's,  although  it  was  the  staple  commo<uty 
of  that  place,  was  not  a  ''filling  up  with  kwful  merchandise,"  according  to  the 
intention  of  the  parties;  and  that  the  verdict  upon  that  issue  also,  ought  not  to 
be  disturbed. 

The  real  question,  however,  between  the  shipowners  and  the  merchant  arises 
upon  the  amount  of  damages  which  the  jury  have  found  by  their  verdict:  which 
damages,  whether  they  be  considered  as  the  measure  of  the  iigury  sustained  by 
the  puuntiffs  upon  the  two  first  breaches,  or  as  the  sum  due  for  the  freight  of 
the  cargo  actually  brought  home,  upon  the  third  breach,  is  immaterial.  r*949 
The  plaintifis  on  the  one  hand  contend,  that  *upon  the  legal  construction  ■- 
of  the  charter,  they  are  entitled  to  an  amount  of  freight  which  would  have  been 
earned,  if  the  ship  had  brought  home  a  cargo  consisting  of  average  quantities 
of  all  the  enumerated  articles;  the  defendant  on  the  other  hand  contends,  that 
the  shipowners  are  only  entitled  to  freight  for  the  timber  actually  brought  home, 
upon  a  quantum  meruit;  or  to  the  freight  due  upon  a  full  cargo  oi  any  one  of 
the  enumerated  articles,  at  the  option  of  the  merchant;  or,  at  the  very  utmost, 
to  the  freight  due  upon  a  full  cargo  of  any  one  of  the  articles  for  which  a  mid- 
dle rate  of  freight  is  charged, — such  for  instance  as  pakn  oil:  under  any  of 
which  modes  of  adjustment,  the  plaintifis,  as  it  is  admitted,  are  over  paid. 

Now,  if  the  ship  had  returned  emp^,  we  think  the  question  now  raised  must 
be  considered  as  settled.  The  opinion  expressed  by  the  very  learned  and  accu- 
rate writer  of  the  law  of  ships  and  shipping,  referred  to  in  the  course  of  the 
argument,  and  the  case  of  Thomas  v.  Clark,  2  Stark.  N.  P.  G.  450,  the  decision 
of  which  was  not  appealed  from  by  any  motion  to  the  court,  appears  to  us  to 
lay  down  and  establish  a  rule,  which  is  at  once  just  and  reasonable,  and  may 
fairly  be  inferred  to  meet  the  intentions  of  the  contracting  parties.  And  we 
can  see  no  real  distinction  to  be  made  between  the  applioation  of  tiiis  rule  to 
the  case  where  the  ship  returns  empty,  and  where  she  returns  widi  a  cargo  of 
articles,  altogether,  or  in  a  very  large  proportion,  of  a  different  nature  and 
quality  from  those  enumerated  in  the  chiffter,and  between  which  cargo  brought 
home  and  the  enumerated  articles,  there  is  no  common  measure  whatever.  In 
both  cases,  the  original  intention  and  expectation  of  th^  parties  at  the  time  the 
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^f^-t  charter  tras  entered  into  as  to  the  amount  of  freight  which  would  heeome 
.  -I  payable  for  the  voyage,  most  have  '^'been  found^  upon  the  assumption, 
that  the  ship  would  bring  home  a  cargo  consisting  of  all  or  some  of  the  enume- 
lated  articles;  in  both  cases,  therefore,  there  exists  the  same  necessity  of  apply-^ 
ing  the  rule  above  laid  down,  which  necessity  is  grounded  on  the  consideratiooi 
that  unless  you  adopt  this  role,  you  have  no  other  guide  whatever;  the  liberty, 
'<  to  fill  up  with  other  lawful  merchandises,"  being  understood  by  us  to  mean 
other  lawful  merchandises,  ejusdem  generis,  at  least  so  far  as  the  calculation  of 
the  freight  is  involved  in  that  ocmstruction.  And  as  the  question  of  the  amount 
of  damages,  or  the  amount  of  freight,  whichever  it  is  to  be  considered,  was  left 
to  a  special  jury  of  merchants  in  the  city,  who  have  adopted  that  rule  of  calcu- 
lation, with  respect  to  the  breach  of  a  mercantile  contract,  it  is  sufficient  for  us 
to  say,  we  cannot  feel  ourselves  authoriaed  either  to  reduce  such  amount,  or  to 
direct  a  new  trial.  Bule  discharged. 


DELE6AL  v.  HIOHLEY.    June  12. 

1.  A  plea  to  an  action  for  a  malicfons  charge  before  a  magistrate,  jasti^ngthe  charge  on 
the  ground,  that  the  plaintiff  had  committed  the  offence  imputed  to  him,  is  not  snffi* 
cient  unless  it  allege,  that  at  the  time  of  the  charge  the  defendant  had  been  informed 
of,  or  knew  the  facts  on  which  the  charge  was  made. 

2.  A  publication  of  proceedings  in  a  court  of  justice  cannot  be  justified  if  it  contain  dis- 
paraging observations  made  by  any  other  than  a  judge  of  the  court. 

S.  It  is  no  justification  of  such  a  publication  to  plead,  that  the  proceedings  in  question 
took  place,  unless  it  be  also  alleged  that  charges  made  were  true,  or  that  the  pnbtica* 
tton  is  a  true  and  full  account  of  the  proceedings. 

Thb  declaration  stated,  that  the  defendant,  on  the  24th  of  October,  1885, 
fabely  and  malicioosly,  and  without  any  reasonable  or  probable  cause  whatso* 
*9511  ^^^'  earned  and  procured  one  John  Henley  to  make,  before  *Henry 
J  Winchester,  Esq.,  at  the  Mansion  House,  in  the  city  of  London,  ^the 
said  Henry  Winchester  then  heiuft  mayor  of  the  said  city,  and  one  of  the  jus- 
tioea  assigned  to  keep  the  peaee  of  our  lord  the  king,  within  and  for  tiie  saad 
city,  &0.)  a  certain  compliant,  ohargs,  and  accusation,  affunst  the  pLuntiff,  to 
wiiy  that  the  phuntiff  then  improperly  detained  two  blank  hill  stamps,  having 
the  dgnature  thereon  respectively  of  the  said  John  Henley;  and  that  the  plain- 
ttflP  had  fraudulenUy  obtained  the  said  siffuature  of  the  said  John  Henley  to  the 
said  blank  bill  stamps  respeetively;  and  thereupon  the  defendant  then  fah»ly 
and  malioiously,  and  without  any  reasonable  or  probable  cause  whatsoever, 
eaofled  and  proonred  the  plaintiff  to  be,  and  the  plaintiff  thou  was  thereupon 
sommoned  to  appear,  and  did,  on  such  summons,  to  wit,  on,  &c.  necessarily 
appear  at  the  said  Mansion  House,  to  answer  the  matters  of  the  said  oompdaint, 
charge,  and  accusation;  and  thereupon,  to  wit,  on,  Ac.,  the  defendant  hiadj 
and  nudieioosly,  and  without  any  reasonable  or  prolmble  eause  whatsoever, 
caiiaed  and  procured  the  said  John  Henley  to  prosecute  and  eontinue  die  said 
complaint^  dbai^,  and  ^consation,  before  the  said  Heniy  Winchester,  then 
being  mayor,  &o.,  until  the  said  Henry  Winchester,  then  being  mayor,  Ac.,  to 
wit,  on  Aio.,  having  heard  and  considered  every  thing  that  was  alleged  and  said 
touchmg  the  said  complaint  charffe  and  accusation,  wh<^ly  acquitted  and  dis- 
charged the  plaintiff  therefrom;  and  then  dismissed  ihe  said  summons. 

The  second  oount  was  for  malimodsly,—- wi^  the  intention  of  injumig  the 
plaintiff  in  his  flood  name,  ftme,  and  credit ;  of  causing  it  to  be  believed  that 
ne  had  been  taken  into  custody  on  a  criminal  charge,  and  was  gnilty  of  the 
offence  inpated  to  him,— publishing  the  following  libel  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  proceedings  before  the  Lord  Mayor. 
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*<<  Police,  Mansion  Hoaae.  On  Monday,  Charles  Delegal,  Irish  provi-  pgg2 
mon  i^nt,  39  Clement's  Lane,  Lomhard  Street,  was  charged  before  the  ■• 
Lord  Mayor  with  having  frandnlently  obtained  the  signature  of  John  Henley, 
K%  youth  under  twenty  yean  of  age,  to  two  blank  stamped  bills.  Mr.  Flower 
stated  the  ease  to  his  lordship,  and  called  John  Henley,  who  said  he  was  in- 
duced by  Delegal  to  come  from  Manchester  to  attend  in  a  shop  Delegal  was 
abont  to  open  in  the  New  Cnt,  Lambeth.  After  he  had  been  a  few  days  in 
town,  he  was  desired  by  Delegal  to  go  to  his  counting-house,  in  Clement's  Lane, 
Lombard  Street,  when  some  papers  were  given  him  to  copy;  Delegal  then  placed 
before  him  two  pieces  of  paper,  which  he  desired  him  to  write  across,  which 
Henley  did,  thinking  Delegal  wished  it  as  a  specimen  of  his  handwriting;  but 
when  belegal  removed  them  he  then  saw  the  stamps,  which  had  been  bidden 
under  some  other  papers.  He  had  since  asked  Delegal  about  them,  but  received 
evasive  answers.  Charles  Delegal  produced  several  letters,  which  the  Lord 
Mayor  refused  to  look  at.  He  then  stated  that  one  was  only  a  memorandum, 
which  had  been  destroyed ;  and  produced  a  mutilated  portion  of  it,  with  the 
name  of  the  complainant  written  on  it :  the  other  was  a  bill,  which  had  likewise 
been  destroyed,  and  he  called  Russell,  who  swore  that  he  saw  the  bill  destroyed 
about  a  week  ago.  Mr.  Hobler,  the  chief  clerk,  observed,  that  it  was  exceed- 
ingly improper  under  any  circumstances  to  obtain  the  signature  of  the  com- 
pbunant,  a  mere  boy,  to  bills  of  exchange.  The  Lord  Mayor  said,  that  as  it 
nad  been  shewn  that  both  the  bills  had  been  destroyed,  the  complainant  need 
be  under  no  further  apprehension ;  and  Delegal  was  discharged." 

The  defendant  pleaded,  secondly,  that  he  caused  and  procured  the  said  John 
Henley  to  make  before  the  Lord  Mayor  the  said  complaint,  charge,  and  accusa- 
tion, against  the  plaintiff  in  the  first  count  mentioned,  and  ^caused  and 


procured  the  plaintiff  to  be  summoned  to  appear  at  the  said  Mansion 
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House,  and  the  said  J.  Henley  to  prosecute  and  continue  the  charge,  complaint, 
and  accusation,  upon  and  with  a  reasonable  and  probable  cause;  that  is  to  say, 
because  theretofore,  to  wit,  on  thelst  of  August,  1835,  the  said  J.  Henley^being 
the  son  of  a  sister  of  the  wife  of  the  plaintiff,  who  was  also  a  sister  of  the  wife 
of  the  detendant,  had  agreed  with  the  plaintiff  to  become  a  shop-boy  in  a  cer- 
tain shop  of  the  plaintiff;  to  wit,  in  the  parish  of  Lambeth,  in  the  county  of 
Surrey;  he  the  said  J.  Henley,  bein^  then  under  the  age  of  twenty  years :  and 
afterwards,  to  wit,  on,  &c.,  he  the  said  J.  Henley  so  being  such  shop-boy  of  the 
plaintiff,  and  under  the  age  of  twenty  years,  at  the  request  of  the  plaintiff,  went 
to  his  counting-house,  being  in  Clement's  Lane,  Lombard  street,  in  the  city  of 
London,  and  so  being  in  the  said  counting-house,  the  plaintiff  then  placed  before 
him,  the  said  J.  Henley,  two  slips  of  blank  paper,  and  then  desired  him,  the 
said  J.  Henley,  to  write  his  name  across,  without  acquainting  him  with  the  pui^ 
pose  thereof;  and  the  said  J.  Henley  did,  then  being  such  shop-boy  and  under 
the  age  of  twenty  years,  and  at  the  request  of  the  plaintiff,  write  his  name 
across  the  said  slips  of  blank  paper  respectively,  he,  the  said  J.  Henley  then 
being  ignorant  that  the  said  slips  of  blank  paper  were  stamped,  and  thinkinff 
that  the  plaintiff  wished  only  to  see  a  specimen  of  the  handwriting  of  him,  J. 
Henley:  That  the  said  slips  of  blank  paper,  at  the  time  when  tlie  said  J.  Hen- 
lev  so  wrote  his  name  across  them,  were  severally  stamped  as  bills  of  exchange, 
with  certain  stamps  of  our  lord  the  King,  but  that  J.  Henley  did  not,  nor 
could  at  the  time  he  so  wrote  his  name,  know  of  or  see  and  observe  the  'said 
stamps,  because  they  were  hidden  by  certain  other  papers,  when  the  said  slips 
of  paper  were  so  placed  before  him  by  the  said  plaintiff:  That  afterwards,  to 
*wit,  on,  &o.,  the  said  J.  Henley  requested  the  plaintiff  to  inform  him  pieQc^ 
what  the  said  slips  of  paper  were,  but  the  plaintiff  did  not,  nor  would  ^ 
then,  or  at  any  time  before  the  making  of  the  said  charge  and  complaint,  com- 
ply with  the  said  request  of  the  said  J.  Henley,  or  any  part  thereof:  That 
afterwards,  to  wit,  &o.,  one  Harriet  Henley,  being  the  mother  of  J.  Henley, 
requested  the  plaintiff  to  inform  her  what  the  said  slips  of  paper  were;  but  the 
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plaintiff  did  not,  nor  would  then,  or  at  any  time  befeve  the  making  of  the  aaid 
charge  and  complaint,  comply  with  the  said  request  of  the  said  Harriet  Henley, 
or  any  part  thereof;  wherefore  the  defendant  had  reaeonable  and  probable  cause 
to  belieye,  and  did  believe,  that  the  plaintiff,  before,  and  at  the  time  of  the 
making  of  the  said  charge  and  complaint,  improperly  detained  the  said  two 
blank  bill  stamps,  having  the  signature  thereon  respectively  of  the  said  J.  Hen- 
ley; and  that  the  plaintiff  had  fraudulently  obtained  the  signature  of  the  said 
J.  Henley  to  the  said  blank  bill  stamps  respectively;  and  that^  the  defendant 
was  ready  to  verify. 

Fourthlv;  as  to  the  second  count  of  the  declaration,— except  as  to  so  much 
of  the  said  count  as  charged,  that  the  defendant  composed  and  published  the 
libel  therein  mentioned,  intending  to  cause  it  to  be  believed  that  the  plaintiff 
had  been  taken  into  custody  on  a  criminal  charge, — that  all  the  charges  in  the 
libel  (setting  them  forth)  were  made  before  the  Lord  Mayor;  That  the  defend- 
ant composed  and  published  the  said  libel  without  malice;  and  that  the  same 
contained  a  true  and  full  account  of  all  that  which  took  place  before  the  said 
Lord  Mayor,  touching  the  said  charges  and  complaint,  without  any  supression, 
alteration,  omission,  or  misrepresentation  whatever;  wherefore  the  defendant, 
composed  and  published  the  said  libel  in  the  second  count  mentioned,  as  he 
lawfully  mighty  for  the  cause  aforesaid :  and  that,  the  defendant  was  ready  to 
verify. 

^551  *^^f^blj ;  as  to  so  much  of  the  second  count  of  the  declaration,  as  re- 
-'  lated  to  composing  and  publishing  a  certain  part  of  the  said  libel,  with 
intent  to  injure  the  plaintiff  in  his  good  name,  fame,  and  credit,  that  is  to  say, 
— '<  Police,  Mansion-house.  On  Monday,  Charles  Delegal,  Irish  provision  agent, 
39  Clements  Lane,  Lombard  Street,  was  charged  before  the  Lord  Mayor  with 
having  fraudulently  obtained  the  signature  of  John  Henley,  a  youth  under 
twenty  years  of  age,  to  two  blank  stamped  bills'" — that  before  the  composing 
and  publishing  of  the  said  libel,  to  wit,  on  Monday  the  26th  of  October,  1835, 
the  plaintiff  was  charged  before  the  said  Lord  Mayor,  at  the  Mansion  House, 
with  having  fraudulently  obtained  the  signature  of  the  said  John  Henley,  then 
being  a  youth  under  twentv  years  of  age,  to  two  blank  stamped  bills.  And 
that,  the  defendant  was  ready  to  verify. 

Sixthly;  as  to  the  second  count  of  the  declaration,— except  as  to  sd  much  of 
the  said  count  as  charged  that  the  defendant  composed  and  published  the  libel 
therein  mentioned,  intending  to  cause  it  to  be  believed  that  the  plaintiff  had  been 
taken  into  custody  on  a  criminal  charge, — that  all  the  charges  in  the  libel,  (set- 
ting them  forth,)  were  true;  wherefore  the  defendant  did  compose  and  publish 
the  said  libel  in  the  second  count  mentioned,  as  he  lawfully  might,  for  the  cause 
aforesaid ;  and  that,  the  defendant  was  ready  to  verify. 
Special  demurrer  on  several  grounds,  and  joinder. 

Mendenon,  in  support  of  the  demurrer,  objected,  first,  that  the  second  plea 
amounted  to  the  general  issue  of  not  guilty ;  and  he  referred  to  Cotton  v.  Browne, 
3  Adol.  &  £11.  812 ;  Dnimmond  v.  Pigou,  2  New  Cases,  114 ;  and  Smith  v. 
Thomas,  2  New  Cases,  372. 

^561       ^Secondly,  that  being  only  a  traverse  of  the  want  of  reasonable  cause, 
^  averred  in  the  declaration,  the  plea  ought  to  have  concluded  to  the  coun- 
try.    Trapaud  v.  Mercer,  2  Burr.  1022. 

Thirdly,  that  the  narration  of  facts  set  forth  in  the  plea  did  not  shew  a  corpus 

delicti;  and. 

Fourthly,  that  the  defendant  had  not  averred,  that  at  the  time  he  made  the 

charge  before  the  magistrate  he  had  knowledge  of  any  facts  sufficient  to  make 

him  l)el]eve  the  truth  of  the  charge. 

(The  judgment  of  the  Court  was  confined  to  the  last  point.) 

To  the  pleas  to  the  second  count,  he  objected,  that  they  did  not  confess  and 

avoid  the  libel ;  that  they  were  pleaded  to  a  part  only,  and  not  to  the  whole  of 

the  libel;  and  he  referred  to  Mountfty  v.  Watton,  2  B.  &  Adol.  678 ;  Beberts 
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V.  Brown,  10  Bingh.  519;  and  Gray  r.  Pindlar,  2  B.  &  P.  427:  also,  that  they 
denied  malice  where  the  law  implied  it ;  Bromage  v.  Prosser,  4  B.  &  0.  247. 
But  the  chief  objection  nrged  was,  that  the  proceedings  being  ex  parte  before  a 
magistrate,  were  not  within  the  privilege  allowed  to  the  publication  of  proceed* 
ings  in  a  court  of  justice ;  Duncan  v.  Thwaites,  3  B.  &  C.  556 ;  Macgregor  v. 
Thwaites,  3  B.  &  C.  24 ;  and  Flint  v.  Pyke,  4  B.  &  C.  473.  The  decision  of 
the  Court,  however,  turned  altogether  on  a  point  not  adverted  to  by  counsel,  for 
which  reason  the  heads  only  of  the  argument,  are  presented  here. 

E.  V.  Williams,  in  support  of  the  second  plea,  contended,  that  it  was  not 
necessary  the  defendant  should  believe  in  the  guilt  of  the  party  at  the  time  of 
making  the  charge :  it  was  sufficient  if  the  facts  were  such  as  to  lead  a  reason- 
able man  to  put  the  case  in  a  course  of  criminal  inquiry.  The  practice  r*Q5Y 
of  Judges  at  nisi  prius  *to  stop  the  trial  of  an  action  for  a  malicious  pro-  ^ 
secution,  when  a  reasonable  ground  appeared,  shewed  that  such  must  be  the  law. 
But  here,  the  plea  alleged  that  the  defendant  instituted  the  proceedings  upon 
reasonable  and  probable  cause :  the  cause  must  precede  the  effect ;  the  facts 
were  alleged  in  the  plea  to  have  taken  place  in  August,  and,  in  the  declaration 
the  charge  was  alleged  to  have  been  made  in  October ;  that  must  be  taken  as  an 
admission  of  the  true  time ;  Owen  v.  Waters,  1  Mees.  &  Wels.  91 ;  and  there- 
fore it  sufficiently  appeared  that  the  defendant  know  the  &cts  before  making  the 
charge. 

To  shew  that  the  plea  might  be  pleaded  notwithstanding  it  amounted  to  the 
general  issue,  the  following  authorities  were  referred  to ;  1  Wms.  Saund.  130, 
n.  1;  Pain  v.  Rochester,  Cro.  Eliz.  871;  Chambers  v.  Taylor,  Cro.  Eliz.  900; 
Coxe  v.  Worrall,  Cro.  Jac.  193 ;  4  Rep.  14,  a. 

With  respect  to  the  fourth  plea,  he  urged,  that  as  the  declaration  charged  the 
libel  to  have  been  published  with  two  different  intents,  Ist,  that  the  defendant 
intended  to  cause  it  to  be  believed  that  the  plaintiff  had  been  guilty  of  the 
offence  imputed  to  him ;  2ndly,  that  he  intended  to  cause  it  to  be  believed  that 
the  plaintiff  had  been  taken  into  custody  on  a  criminal  charge ;  and  as  it  would 
have  been  unnecessary  to  prove  both  intents  if  there  had  been  no  plea  but  the 
general  issue.  Rex  v.  Evans,  3  Stark.  N.  P.  C.  35^  the  defendant  might  pro* 
])erly  plead  to  only  one  of  them. 

As  to  the  substance  of  the  plea,  he  argued,  that  the  only  exceptions  to  the 
general  rule  on  the  publication  of  prooeediogs  in  courts  of  justice  according  to 
the  principle  established  by  Curry  v.  Walter,  1  B.  &  P.  523,  and  Rex  v.  Wright, 
8  T.  R.  293,  and  recognised  in  Saunders  v.  Mills,  6  Bingh.  213,  and  i-^okq 
^Roberts  v.  Brown,  10  Bingh.  519,  were  to  be  found  in  iUx  v.  Fisher,  ^ 
2  Campb.  563;  Rex  v.  Fleet,  1  B.  &  Aid.  379;  Duncan  v.  Thwaites,  3  B.  & 
C.  556 ;  Stiles  v.  Nokes,  7  East,  493 ;  Lewis  v.  Clement,  3  B.  &  Aid.  702 ; 
Lewis  V.  Walter,  4  B.  &  Aid.  605 ;  Saunders  v.  Mills,  6  Bingh.  213 ;  Rex  v. 
Cariisle,  3  B.  &  Aid.  161;  Roberts  v.  Brown,  10  Bingh.  519;  and  Flint  v. 
Pike,  4  B.  &  C.  473 ;  and  that  the  present  case  did  not  fall  within  any  such 
exceptions. 

On  the  fifth  plea,  he  contended,  that  the  libel  was  divisible,  and  that  the  de- 
fendant might  properly  plead  to  a  part,  according  to  the  principle  of  the  oases 
referred  to  on  behalf  of  the  plaintiff. 

In  support  of  the  sixth  plea,  he  referred  to  Fairman  y.  Ives,  5  B.  &  Aid. 
642. 

Henderson^  in  reply,  observed,  that  Pain  v.  Rochester  afforded  only  an  obiter 
dictum  on  the  point  for  which  it  had  been  cited :  Chambers  v.  Taylor  was  de- 
cided on  general  demurrer ;  and  in  Coxe  v.  Worrall  the  objection  was  not  taken. 

Our.  adv.  vttlt, 

TiNDAL,  C.  J.  The  first  count  in  the  declaration  is  framed  in  the  usual 
form,  for  causing  and  procuring  a  false  and  malicious  charge  to  be  made  against 
the  plaintiff  before  a  magistrate,  and  proceedings  to  be  token  thereon  without 
any  reasonable  or  probable  cause. 
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The  second  plea,  which  is  pleaded  to  that  count  only,  alleges,  in  tenns^  that 
the  defendant  oaased  and  procured  the  charge  to  be  made  '<  upon  and  witk  a 
reasonable  and  probable  cause ;''  and  then  proceeds  to  state  what  that 
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reasonable  and  probable  cause  was  ^  and  in  so  *doing,  alleges  the  several 


facts  and  circumstances  attending  the  transaction  out  of  which  the  charge  before 
the  Lord  Mayor  arose.  To  this  plea  there  is  a  special  demurrer,  alleging  as 
one  ground  of  objection,  that  it  contains  no  allegation,  that  the  defendant  at  the 
time  he  caused  the  charge  to  be  made,  had  been  informed  of,  or  knew,  or  in 
any  manner  acted  on  those  facts  and  circumstances.  And  we  are  of  opinion, 
that  the  plea  is  bad,  not  in  form  only,  but  in  substance,  on  this  ground  of  objec- 
tion. Tho  gravamen  of  tbe  declaration  is,  that  the  defendant  laid  the  accusa- 
tion without  any  reasonable  or  probable  cause  operating  on  his  mind  at  the  time ; 
and  under  the  pica  of  not  guilty,  the  plaintiff  must  have  failed  at  the  trial,  if  he 
had  not  proved  that  the  facts  of  the  case  had  been  communicated  to  him,  or  at 
all  events  so  much  of  the  facts  as  would  have  been  sufficient  to  induce  a  belief 
of  the  plaintiff's  guilt  on  the  mind  of  any  reasonable  man,  previous  to  the  charge 
being  laid  before  the  magistrate.  This  was  held  by  the  Court  of  King's  Bench 
in  the  course  of  last  term,  upon  a  motion  for  a  new  trial  in  a  case  of  Docwra  v. 
Hilton.  And  if  the  defendant  instead  of  relying  on  the  plea  of  not  guilty, 
elects  to  bring  the  facts  before  the  Court  in  a  plea  of  justification,  it  is  obvious 
that  he  must  allege  as  a  ground  of  defence,  that  which  is  so  important  in  proof 
under  the  plea  of  not  guUty,  viz.  that  the  knowledge  of  certfiin  facts  and  cir- 
cumstances which  were  sufficient  to  make  him  or  any  reasonable  person  believe 
the  truth  of  the  charge  which  he  instituted  before  the  magistrate,  existed  in  his 
mind  at  the  time  the  charge  was  laid,  and  was  the  reason  and  inducement  for 
his  putting  the  law  in  motion.  Whereas  it  is  quite  consistent  with  the  allega- 
tions in  this  plea,  that  the  charge  was  made  upon  some  ground  altogether  inde- 
pendent of  the  existence  of  the  facts  stated  in  the  plea;  and  that  the  defendant 
*9601   ^^^  endeavours  to  support  the  *propriety  of  the  charge,  originally  with- 

•^  out  cause,  by  facts  and  circumstances  which  have  come  to  his  knowledge 
for  the  first  time  since  the  charge  was  made.  Upon  this  ground  we  hold  tho 
second  plea  to  be  insufficient  in  law. 

The  second  count  of  the  declaration  is,  for  the  composing  and  publishing  of 
a  false  and  malicious  libel ;  the  police  report  of  the  same  proceedings  before  the 
Lord  Mayor,  which  form  the  subject-matter  of  the  first  count.  And  the  fourth 
and  sixth  pleas  are  each  pleaded  to  the  second  count,  <<  with  the  exception  of  so 
much  of  the  count  as  charges,  that  the  defendant  composed  and  published  the 
libel  therein  mentioned,  intending  to  cause  it  to  be  believed  that  the  plaintiff 
had  been  taken  into  custody  upon  a  criminal  charge.''  To  this  plea  various  ob- 
jections have  been  assigned  for  cause  of  special  demurrer,  and  have  been  urged 
in  argument  before  us.  We  think,  however,  an  objection  appears  upon  the 
face  of  the  pica,  which  renders  it  unnecessary  for  us  to  give  any  opinion^ 
either  upon  the  formal  objections  which  have  been  urged  against  its  validity,  or 
on  the  more  general  question  which  has  been  raised,  viz.  whether  the  publishing 
of  a  fair  and  correct  account  of  proceedings,  ex  parte,  upon  a  charge  before  a 
magistrate,  is  or  is  not  a  privileged  publication.  For  each  of  these  pleas  alleges, 
as  a  ground  of  justification,  "  that  the  supposed  libel  contains  a  full  and  true 
account  of  all  that  took  place  before  the  Lord  Mayor,  touching  the  said  charge 
or  complaint."  But  it  is  an  established  principle,  upon  which  the  privilege  of 
publishing  a  report  of  any  judicial  proceedings  is  admitted  to  rest  that  such  re- 
port must  be  strictly  confined  to  the  actual  proceedings  in  court,  and  must  con- 
tain no  defamatory  observations  or  comments  from  any  quarter  whatever, 
^g^^   in  addition  to  what  forms  strictly  and  properly  the  legal  ^proceedings. 

^  The  principle  is  so  laid  down  in  the  case  of  Lewis  v.  Clement,  3  B.  & 
Aid.  702,  and  in  other  cases.  But  in  the  libel  set  out  in  the  declaration,  after 
the  statement  of  the  evidence  given  before  the  Lord  Mayor,  an  observation  is 
inserted  of  Mr.  Hobler  the  chief  clerk,  "  that  it  was  exceedingly  improper;  un- 
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der  any  circumstances,  to  obtain  the  signature  of  the  complainant,  a  mere  boy, 
to  bills  of  exchange."  This  appears  to  us  to  be  a  substantive  reflection  on  the 
character  and  conduct  of  the  plaintiff,  which  is  altogether  unwarranted,  in  two 
respects;  it  was  not  made  in  the  course  of  any  judicial  proceeding,  by  any  one 
whose  duty  called  upon  him  to  make  it ;  it  was  uttered  by  a  person,  who,  for 
this  purpose,  must  be  considered  as  an  entire  stranger ;  it  is  the  same  as  if  made 
by  any  by-stander  in  the  court.  Again,  it  was  not  warranted  by  the  facts  which 
were  brought  in  evidence  against  the  plaintiff,  which  amounted  not  to  a  charge  of 
obtaining  signatures  to  blank  bills  of  exchange,  but  to  a  chtirge  of  obtaining 
the  signature  of  a  young  man  to  two  blank  pieces  of  paper  which  had  been 
stamped  vrith  stamps  for  bills  of  exchange.  The  libel,  therefore,  contains  a 
serious  reflection  on  the  character  of  the  plaintiff,  which  the  privileges  set  up  in 
the  fourth  plea,  supposing  it  to  exist,  does  not  extend  to  justify :  a  reflection, 
the  truth  of  which  is  not  justified  by  the  facta  stated  in  the  sixth  plea :  and,  on 
those  grounds,  we  think  both  these  pleas  are  bad. 

The  fifth  plea  is  pleaded  to  the  publication  of  a  certain  part  of  the  libel,  which 
is  thereby  separated  and  divided  from  the  rest ;  namely,  that  part  which  states, 
that  the  plaintiff  was  charged  before  the  Lord  Mayor  with  bavins  fraudulently 
obtained  the  signature  of  a  youth  under  twenty  years  of  age,  to  two  blank  stamped 
bills,  with  the  intent  to  injure  the  goud  name  and  reputation  ^of  the  tmro 
plaintiff.  There  can  be  no  doubt  but  that  the  publication  of  the  fact,  *- 
that  such  an  accusation  was  made  against  the  plaintiff,  is  calculated  to  injure 
him  in  his  good  name  and  reputation;  and  that  the  defendant  is  therefore  called 
upon  to  justify  such  publication  :  and  the  only  justifications  which  the  law  ad- 
mits to  the  publication  of  an  accusation  of  this  nature,  are  two :  first,  that  the 
accusation  against  the  plaintiff  was  founded  on  facts,  which  make  the  charge 
itself  a  true  charge;  and,  secondly,  that  the  publication  was  justified  by  the  oc- 
casion ;  viz.  that  is  a  true,  full,  and  faithful  account  of  proceedings  in  a  court  of 
justice.  The  plea  in  question  sets  up  neither  of  these  grounds  of  defence.  It 
is  merely  an  assertion,  that  an  accusation  was  made  by  some  third  person,  re- 
flecting on  the  character  of  the  plaintiff.  Even  whilst  the  Earl  of  Northampton's 
Case,  12  Rep.  134,  was  held  to  be  law  to  its  full  extent,  the  repetition  of  a  slander 
by  a  third  person  was  no  justification,  unless  the  party  gave  the  plaintiff  a 
ground  of  action  against  such  third  person,  by  naming  the  original  author  of  the 
slander  at  the  time ;  nor,  it  would  seem,  unless  he  averred  in  his  justification, 
his  belief,  that  the  accusation  was  true ;  per  Bayley,  J.  in  Macpherson  v.  Daniel, 
10  B.  &  C.  270.  But  the  case  of  De  Crespigny  v.  Wellesley,  5  Bingh.  405, 
furnishes  an  authority,  that  this  doctrine  does  not  extend  to  the  publication  of 
a  written  libel ;  and  that  where  such  libel  consists  in  publishing  the  fact  of  an  ac- 
cusation having  been  made  against  another,  the  defendant  must  shew  the  accu- 
sation to  be  true.  The  justification  in  the  present  case,  in  fact,  amounts  to  no 
more  than  a  re-publication  of  the  libel  itself. 

.  If  the  libel  is  to  be  taken  as  containing  a  publication  of  legal  proceedings, — 
as  might  be  surmised  from  the  whole  of  the  libel  as  stated  in  the  declaration, — 
then  the  plea  is  bad,  because  it  omits  to  state,  that  it  is  a  true  *and  ac-  r«g53 
curate  report  containing  the  whole  of  what  passed  on  that  occasion.  The  *- 
terms  of  the  accusation  should  be  stated,  not  merely  the  result  of  it ;  for  if  the 
terms  in  which  it  was  preferred  were  stated,  it  miff ht  carry  with  it  its  own  refu- 
tation or  explanation.  (See  Saunders  v.  Mills,  6  Bingh.  213,  2  M.  &P.  529, 
Flint  V.  Pike,  4  B.  &  C.  473,  Smith  v.  Thomas,  2  New  Cases,  372 :  and,  still 
further  it  appears  on  this  very  record,  that  the  libel  justified  is  in  fact  a  part  of  a 
legal  preceding  only,  viz.  the  charge ;  which  the  defendant  is  not  justified  in 
publishing  alone.  (See  Rex  t;.  Lee,  5  Esp.  123,  Rex  v.  Dicken,  2  Camp.  563. 
We  therefore  think  the  fifth  plea  bad  also ;  and  upon  the  several  pleas  above 
demurred  to,  we  give  our  Judgment  for  the  plaintiff. 
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BRAMAH  and  Another  v.  ROBEETS  and  Others.    Jvne  12. 

1.  There  is  no  impUed  authority  in  a  member  of  a  joint  stock  company  to  accept  bills  of 
exchange  on  the  part  of  the  directors  or  of  the  company. 

3.  Paymenti  by  a  member  of  such  company,  of  bills  purporting  to  be  accepted  for  the 
directors  before  the  party  paying  became  a  member,  having  been  found  by  a  jury  as 
holding  out  no  liability  on  similar  bills  bearing  date  subsequently  to  such  party  be- 
coming a  member,  the  Court  refused  to  grant  a  new  trial. 

The  plaintiffi  declared  upon  a  bill  of  exchange  for  500/.,  bearing  date  the 
22d  of  October  1833,  drawn  by  William  Clare  npon,  and  accepted  by  the  de- 
feadanta,  payable  to  the  order  of  the  drawer,  and  by  him  indorsed  to  the  plain- 
tiffii. 

Three  of  the  defendants,  E.  M.  Roberts,  L.  Roberts,  and  Clare,  pleaded,  that 
Clare  did  not  indorse  the  bill  of  excbaoge  to  the  plaintiffs : 

The  remaining  five  defendants,  Baker,  J.  Foster,  G.  H.  Foster,  Lyal,  and 
Blakesly,  pleaded,  that  the  defendants  did  not  accept. 

«Qg (^  ^Issue  being  joined  on  these  two  allegations,  the  bill  produced  in  evi- 
J  dence  appeared  to  be  drawn  by  Clare,  and  addressed  to  <<  Messrs.  E.  M. 
Roberts,  James,  and  G.  H.  Foster,  F.  Blakesly,  and  others,  directors  of  the 
South  Metropolitan  Gks  Light  and  Coke  Company,  No.  3,  Crosby  Square." 
The  form  of  the  acceptance  was,  '<  accepted  for  self  and  directors.  E.  M.  Ro- 
berts, chairman.'^ 

The  bill  was  indorsed  by  Clare  to  the  plaintiffs ;  and  it  was  proved  that  this 
Clare  was  one  of  the  acceptors,  and  one  of  the  defendants  in  the  capacity  of  ac- 
ceptor; but  no  evidence  was  given  by  the  plaintiffs  of  the  constitution  of  the 
South  Metropolitan  Gas  Light  and  Coke  Company,  or  of  any  authority  given 
by  deed,  or  otherwise,  to  any  of  the  directors  of  the  company,  to  bind  the  other  * 
directors,  or  to  bind  the  Company  at  large  by  the  acceptance  of  bills  of  ex- 
change. It  appeared,  however,  that  in  May  1830,  1  /.  per  share  had  been  paid 
to  a  banker,  by  sundry  subscribers,  as  a  deposit, towards  the  formation  of  a 
eompany :  That  an  account  had  been  opened  with  the  banker,  in  the  name  of 
the  South  Metropolitan  Gas  Light  and  Coke  Company :  That  there  was  a  secre- 
tary to  the  company :  That  all  payments  hy  the  banker  were  made  upon  the 
signatures  of  the  directors;  and  that  the  defendants  had  paid  various  bills, 
iooepted  in  the  same  form  as  the  present. 

But  two  of  the  defendants,  the  Messrs.  Foster,  did  not  become  directors  till 
April  1833  :  no  bill  of  exchange  had  been  accepted  with  their  knowledge,  since 
that  time,  but  all  payments  had  been  made  in  cash :  no  bill,  in  which  the  names 
of  the  Messrs.  Foster  were  specified,  and  no  bill  drawn  since  the  time  at  which 
Ihey  joined  the  concern,  had  been  paid  with  their  express  authority :  and,  as  to 
the  payments  which  they  had  sanctioned,  those  payments  were  confined  to  pay- 
*9651  ™®^^  ^^  acceptances  given  before  they  became  partners,  *on  account  of 
^  ffoods  furnished  to,  or  work  done  for  the  company.  E.  M.  Roberts  was 
not  in  England,  when  the  action  was  commenced. 

The  jury,  having  found  the  issue  on  the  indorsement  in  favour  of  the  plain- 
tifis,  and  the  issue  on  the  acceptance  in  favour  of  the  defendants, 

Wilde^  Serjt.,  on  behalf  of  the  plaintiffs,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground,  that  from  the  relation  in  which  the  defendants  stood  to  each 
other,  there  was  an  implied  authority  given  to  each  of  them  to  bind  the  others 
by  an  acceptance;  and  that  the  verdict  for  the  defendants  was  against  the  evi- 
dence. 

Sir  W.  FolleU,  Cfrowder,  and  Amos,  shewed  cause,  in  Michaelmas  term  1836. 
In  ordinary  mercantile  partnerships,  it  may  be  conceded,  that  there  is  an  im- 
plied authority  in  each  member  of  the  firm  to  bind  the  others  by  his  acceptance, 
unless  the  holder  of  their  bill  knows  of  any  agreement  to  the  contraiy.  But 
this  bill  10  not  in  the  usual  form :  it  purports  to  be  the  bill  of  a  joint  stock 
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company;  and  there  is  a  broad  distinction  between  the  bill  of  such  a  company, 
and  the  bill  of  an  ordinary  firm.  In  a  joint  stock  company  the  directors  have 
no  implied  authority  to  bind  each  other,  or  the  company  generally,  by  an  ac- 
ceptance; and  it  is  for  the  holder  of  the  bill  to  prove  that  they  have  any  ex- 
I»ess  authority.  Fox  v.  Clinton,  6  Bingh.  776,  9  Bingh.  115.  In  Dickinson 
V.  Valpy,  10  h,  &  C.  128,  in  an  action  on  a  bill  of  exchange,  purporting  to  be 
drawn  and  accepted  by  a  mining  company,  wherein  the  plaintifi^,  an  indorsee 
for  value,  sought  to  charge  the  defendant  as  a  member  of  that  company,  it  was 
held,  that  it  was  incumbent  on  the  plaintiff  to  prove  that  the  directors  of  that 
company  had  authority  to  bind  the  other  members,  by  drawing  ^nd  ac-  r^gcg 
cepting  bills  of  exchange;  and  that  the  plainti£f  not  having  produced  ^ 
the  deed  of  co-partnership,  nor  given  any  evidence  to  shew  that  it  was  necessary 
for  the  purpose  of  carrying  on  the  business  of  that  mining  company,  or  usual 
for  other  mining  companies,  to  draw  or  except  bills  of  exchange,  there  was  no 
evidence  to  go  to  the  jury  of  such  an  authority  to  draw  or  accept  any  bills. 
Bay  ley  y  J.,  said,  "The  directors  of  such  a  company  ought  to  take  care  to  have 
ready-money  to  answer  all  demands  upon  them.  If  they  have  not,  I  cannot 
suppose  that  every  person  who  becomes  a  shareholder  in  such  a  company  under- 
stands that  he  is  to  be  personally  liable  upon  a  bill  of  exchange,  drawn  or  ac- 
cepted by  a  director;  for  the  effect  of  that  would  be  to  authorise  the  directors  to 
pledge  the  credit  and  responsibility  of  the  individual  shareholders  to  any  ex- 
tent :  and  if  that  was  not  the  understanding  of  the  shareholders,  the  directors 
could  not  have  any  implied  authority  to  pledge  the  credit  of  the  other  members  by 
drawing  or  accepting  bills.  The  directors  may  bind  themselves  personally,  and 
pledge  their  own  respon^fibility,  but  not  that  of  the  other  members."  Little- 
dale,  J.,  said,  "When  the  plaintiff  took  this  bill,  he  had  notice  on  the  face  of 
it  that  it  was  not  an  ordinary  bill  of  exchange.  It  was  then  incumbent  on  him 
to  inquire  whether  the  persons  who  drew  and  accepted  this  bill,  had  authority, 
by  such  acts  to  bind  the  defendant,  the  latter  not  appearing  on  the  face  of  the 
bill  to  be  a  partner  with  those  persons ;  and  it  was  incumbent  on  the  plaintiff 
to  prove  at  the  trial  that  they  had  such  authority.  In  the  case  of  an  ordinary 
trading  partnership,  the  law  implies  that  one  partner  has  authority  to  bind  an- 
other by  drawing  and  accepting  bills,  because  the  drawing  and  accepting  of  bills 
is  necessary  for  the  purposes  of  carrying  on  a  trading  partnership ;  but  it  does 
not  follow  that  it  is  necessary  for  the  purpose  of  carrying  on  the  business  of  a 
^mining  company.  Evidence  of  the  nature  of  the  company  ought  to  ri^Q7 
have  been  given  to  shew,  that,  in  order  to  carry  into  effect  the  purposes  ■■ 
for  which  it  was  instituted,  it  was  necessary  that  individual  members  should 
have  the  power  of  binding  the  other  by  drawing  and  accepting  bills  of  exchange. 
In  the  absence  of  any  such  evidence,  I  am  of  opinion,  that  it  is  not  competent 
to  individual  members  of  a  mining  company  (which  is  not  a  regular  trading 
company)  to  bind  the  rest  by  drawing  and  accepting  bills  of  exchange.'^  Ana 
Parke,  J., — "I  very  much  doubt  whether  there  is  any  authority  in  mining  com- 
panies, arising  by  implication  from  the  nature  of  their  dealings,  (and  it  is  to  be 
observed  that  there  waa  no  proof  of  any  usage  to  do  this  in  such  companies),  to 
draw  bills  of  exchange."  And  this  is  no  hardship  upon  the  plaintifiSs ;  for,  the 
bill  not  being  in  the  ordinary  form,  they  ought  to  have  made  inquiry  before 
they  gave  credit  to  it.  In  Attwood  v,  Munnings,  7  B.  &  C.  278,  where  the  de- 
fendant gave  a  power  of  attorney  to  accept  bills  drawn  by  his  agent,  and  it  was 
held  that  an  indorsee  could  not  recover  on  the  procuration  acceptance  of  a  bill 
drawn  by  the  defendant's  partner,  Baylcy,  J.,  said,  "  This  was  an  action  u^n 
an  acceptance  importing  to  be  by  procuration,  and,  therefore,  any  person  taking 
the  bill  would  know  that  he  had  not  the  security  of  the  acceptor's  signature, 
but  of  the  party  professing  to  act  in  pursuance  of  an  authority  from  him.  A 
person  taking  such  a  bill  ought  to  exercise  due  caution,  for  he  must  take  it  upon 
the  credit  of  the  party  who  assumes  the  authority  to  accept;  and  it  would  be  only 
reasonable  prudence  to  require  the  production  of  that  authority."  Holroyd;  J.,"^ 
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^'The  word  procnratton  gave  dae  notice  to  the  plaintiffs,  and  they  were  bound 
^ggl  to  ascertain,  before  they  took  the  bill;  *that  the  acceptance  was  agreeable 
-»  to  the  authority  given." 
Even  in  the  case  of  an  ordinary  trading  company,  if  there  be  any  thing  to 
induce  suspicion,  the  plaintiff  is  bound  to  make  inquiry  before  he  acts.  Lord 
Galway  v.  Mathew,  10  East,  264. 

But  suppose  the  Court  to  hold,  that  Roberts  had  an  implied  authority  to 
bind  the  company  by  his  acceptance,  this  bill  is  not  drawn  on  the  company,  but 
only  on  the  directors,  and  therefore  cannot  bind  the  company;  unless  it  were 
proved  that  the  directors  constituted  the  whole  company.  When  a  bill  is 
drawn  on  a  firm,  an  acceptance  in  the  name  of  the  firm  will  bind  it;  but  an 
acceptance  of  a  bill  drawn  on  A.  and  B.  will  not  bind  a  firm  consisting  of  A., 
B.,  and  C.  Thus,  in  Emley  v.  Lje,  15  East,  7,  it  was  held,  that  where  one  of 
two  partners  drew  bills  of  exchange  in  his  own  name,  which  he  procured  to  be 
discounted  with  a  banker  through  the  medium  of  the  same  agent  who  procured 
the  discount  of  other  bills  drawn  in  the  partnership  firm  with  the  same  banker, 
the  latter  had  no  remedy  against  the  partnership,  either  upon  the  bills  so  drawn 
by  the  single  partner,  or  for  money  had  and  received  through  the  medium  of 
tsach  bills.  And  in  Denton  v.  Roden,  3  Gamp.  493,  where  one  of  several  part- 
ners drew  bills  in  his  own  name  on  the  partnership  firm ;  it  was  held,  that  the 
firm  were  not  jointly  liable  on  the  bilb.  The  Carolina  Bank  v.  Case,  6  B.  & 
Vj,  427,  and  Dacarry  v.  Gill,  8  M.  &  M.  450,  recognise  the  same  principle. 

And  the  verdict  is  consistent  with  the  evidence ;  for  there  is  nothing  to  shew 
that  the  defendants,  Fosters,  Lyal,  and  ^lakesly,  so  held  themselves  out  to  the 
"^0691  ^^^^^  *^  ^^  induce  the  plaintiffs  to  suppose  they  had  sanctioned  this 
J  acceptance. 
WHfle  and  Keilyy  in  support  of  the  rule,  contended,  that  there  was  nothing 
in  the  evidence  here  to  shew  that  this  was  a  joint  stock  company,  or  in  any 
respect  different  from  an  ordinary  trading  firm.  A  few  deposits  were  paid  in 
1830;  but  there  was  no  evidence  of  any  calls  made;  of  any  shares  being  paid 
up;  or  any  deed  being  signed.  For  aught  that  appeared  to  the  contrary,  the 
defendants  constituted  the  whole  firm;  there  was  no  evidence  of  any  other 
shareholder;  and  the  term  directors^  was  mere  matter  of  description  which  they 
had  thought  fit  gratuitously  to  assume :  therefore,  Dickenson  v,  Yalpy  and  Fox 
r.  Clifton  did  not  apply.  In  both  those  cases,  the  circumstances  which  consti- 
tute a  joint  stock  company  distinctly  appeared.  The  defendants,  by  paying 
bills  in  the  same  form  as  the  present,  had  held  themselves  out  to  the  world  as 
responsible  partners;  and,  after  that,  there  was  no  want  of  caution  in  the  plain- 
tiffs when  they  gave  credit  to  such  bills.  The  principle  that  requires  minute 
inqoiries  to  be  made  on  every  bill  of  exchange  has  a  tendency  to  cripple  the 
commercial  currency;  and  a  holder  does  not  now  lose  his  remedy,  except  in 
cases  of  gross  negligence  or  fraud ;  Foster  v,  Pearson,  5  Tyrwh.  255,  Goodman 
V.  Harvey,  3  Nev.  &  Man.  193.  In  Backhouse  v.  Harrison,  5  B.  &  Adol.  1098, 
Patteaon,  J.  said,  <'It  is  a  very  dangerous  rule  to  lay  Mown,  that  a  party  shall 
not  recover  where  he  takes  a  bill  under  circumstances  in  which  a  cautious  man 
would  have  exercised  more  circumspection.  I  cannot  approve  of  the  doctrine; 
and  I  therefore  hope  it  will  be  stopped.  Where  a  party  receiving  a  bill  has 
been  guilty  of  fraudulent  conduct  connected  with  the  receipt  of  it,  I  can  un- 
"^QTO!  ^^'^^^^^  ^^^  principle  upon  which  it  is  held  that  he  ought  not  to  reco- 
-*  ver.  Bad  faith  I  can  undentand,  but  not  this  vague  expression.''  And 
in  Crook  v.  Jadis,  5  B.  &  Aid.  909,  it  was  held,  that  in  an  action  by  the  indor- 
eee  against  the  drawer  of  an  accommodation  bill  ^which  had  been  fraudulently 
dispc^ed  of  by  the  firat  indorsee,  and  afterwards  discounted  by  the  plaintiff,)  it 
was  no  defence,  that  the  plaintiff  took  the  bill  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  man  that  it  had  not  been  fairly 
obtained ;  and  that  the  defendant  must  shew  that  the  plaintiff  was  guilty  of 
gross  negligence.    This  bill  therefore  was  sufficient  to  bind  the  company,  unless 
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it  appeared  that  the  company  consisted  of  more  shareholders  than  the  defend- 
ants ;  of  which  there  was  no  evidence.  Upon  that  ground,  Emly  v.  Lje,  and 
the  other  cases  in  which  bills  had  been  incorrectly  drawn,  either  by  an  indivi- 
dual not  describing  himself  as  of  a  firm,  or  incorrectly  describing  the  firm,  did 
not  apply.  Our.  adv.  vuU. 

TiNDAL,  C.  J.  This  was  an  action  in  which  the  plaintiffs  declared  in  their 
first  count  upon  a  bill  of  exchange  for  500/.,  bearing  date  the  22d  of  October, 
1833,  drawn  by  William  Clare,  upon,  and  accepted  by  the  defendants,  payable 
to  the  order  of  the  drawer,  and  by  him  indorsed  to  the  plaintiff.  Three  of  the 
defendants,  E.  M.  Roberts,  Lewis  Roberts,  and  William  Clare,  pleaded  to  this 
count,  that  William  Clare  did  not  indorse  the  bill  of  exchange  to  the  plain til&; 
and  the  remaining  five  defendants,  viz.  Baker,  the  two  Fosters,  Lyal,  and 
Blakesly,  pleaded,  that  the  defendants  did  not  accept. 

The  issue  upon  the  first  plea  was  found  for  the  plaintiffis ;  the  issue  upon  the 
second,  for  the  defendants :  and  *the  question  comes  before  us  on  a  mo-  1-^71 
tion  by  the  plaintiffs  for  a  new  trial,  upon  two  grounds ;  first,  that  from  ^ 
the  situation  in  which  the  defendants  were  placed  with  respect  to  each  other, 
there  was  an  implied  authority  given  to  any  one  to  bind  the  others  by  this 
acceptance ;  and  next,  that  the  verdict  was  against  evidence. 

The  bill  of  exchange,  when  produced  in  evidence,  appeared  to  be  dated  22d 
October,  1833;  to  be  drawn  by  William  Clare,  and  to  be  directed  to  '' Messrs. 
E.  M.  Roberts,  James  and  6.  H.  Foster,  F.  Blakesly  and  others,  directors  of 
the  South  Metropolitan  Gus  Light  and  Coke  Company,  No.  3,  Crosby  Square;" 
and  the  form  of  the  acceptance  was,  ''Accepted  for  self  and  directors — ^E.  M. 
Roberts,  chairman.''  The  bill  was  maUe  payable  to  the  order  of  the  drawer; 
by  whom  it  was  afterwards  indorsed  to  the  plaintiffs.  Upon  the  face  of  the 
bill,  therefore,  and  without  evidence  to  explain  the  actual  relation  of  the  parties 
to  each  other,  it  did  not  appear  to  be  a  bill  of  exchange  accepted  by  one  of  the 
partners  of  an  ordinary  firm  trading  in  partnership  together,  but  a  bill  drawn 
upon  the  directors  of  a  joint-stock  company,  and  accepted  by  the  chairman  for 
himself  and  the  other  directors.  For  the  address  of  a  bill  to  the  directors  of  a 
metropolitan  company,  and  the  frame  of  acceptance  by  a  chairman  of  snch 
directors,  for  himself  and  the  other  directors,  can  only  be  referable,  unless  some 
explanation  is  given,  to  a  company  of  the  description  well  known  in  all  the 
courts  of  law  and  equity  in  Westminster  Hall  as  joint-stock  companies,  and  not 
to  ordinary  partnerships  in  trade.  It  was  proved  upon  the  trial  of  the  cause, 
that  Clare  the  drawer  of  the  bill,  from  whom  the  plaintiffs  derived  title,  and 
upon  whose  indorsement  they  rely,  was  the  same  William  Clare  who  is  one  of 
the  acceptors,  and  one  of  the  defendants  in  his  capacity  of  acceptor.  *  So  that 
the  bill  is  drawn  by  one  of  the  directors  upon  himself  and  the  other  rwjo 
directors,  payable  to  his  own  border,  and  accepted  by  another  director  ^ 
for  himself  and  the  rest.  But  the  right  of  one  director  to  draw  a  bill  upon  the 
rest,  and  still  further  the  power  of  one  director  to  accept  a  bill  for  himself  and 
the  others,  so  as  to  make  those  others  liable,  according  to  the  case  of  Dickinson 
V.  Valpy,  10  B.  &  C.  128, — ^in  the  authority  of  which  case  we  entirely  ooncur, 
— ^is  not  a  right  or  power  implied  by  law,  like  that  which  belongs  to  one  mem- 
ber of  an  ordinary  partnership  in  trade,  with  respect  to  bills  drawn  and  accepted 
for  the  purposes  of  the  trade;  it  must  depend  upon  the  powers  given  by  the 
charter,  or  deed  or  agreement,  under  which  the  company  is  established  and  con- 
stituted, or  some  other  agreement  between  the  parties,  whether  a  bill  so  drawn 
and  accepted  shall  or  shall  not  have  that  legal  effect. 

But  upon  the  trial  of  this  cause,  no  evidence  whatever  was  given  by  the 
plaintiffs  of  the  constitution  of  this  company,  nor  of  any  authority  given  by 
deed  or  otherwise  to  any  one  of  the  directors  to  bind  the  other  directors,  or  to 
bind  the  company  at  large,  by  his  acceptance  of  bills  of  exchange ;  and  in  the 
absence  of  such  evidence,  we  are  of  opinion  that  no  such  authority  is  to  be  im- 
plied by  law,  or  can  be  held  to  exist.  ^ 
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The  prineipal  contention,  however,  on  the  argument  before  us,  on  the  part  of 
the  plaintiffs,  has  been  rested  on  two  grounds :  first,  that  the  defendants  are,  in 
point  of  faot,  the  only  persons  who  have  any  interest  in  the  concern;  so  that 
the  calling  themselves  directors  on  the  face  of  the  bill,  is  matter  of  description 
only,  which  they  have  thought  fit  gratuitously  to  assume,  whilst  they  are  in 
fiact  the  individual  partners  in  an  ordinary  trade  or  business;  and,  secondly,  that 
^731  ^^°  ^^  ^^^^  ^^  ^^  ^  considered  as  directors,  the  evidence  at  the  trial 
J  proved  that  the  defendants  had  paid  various  bills  ^accepted  in  the  same 
form,  and  that  such  mode  of  dealing  shews  that  they  have  treated  themselves  as 
liable  under  the  present  form  of  acceptance,  and  is  sufficient  evidence  of  a  mutual 
authority  to  bind  each  other  by  accepting  bills  of  exchange. 

As  to  the  first  ground  of  argument,  there  was  no  evidence  to  shew  that  tho 
defendants  were  any  other  than  as  described  upon  the  bill,  that  is,  directors  of 
a  company  properly  so  called.  On  the  contrary,  the  evidence  given  on  this 
subject,  so  »r  as  it  went,  tended  to  establish  that  a  joint-stock  company  really 
existed.  For  it  was  proved  that,  in  May,  1830,  the  sum  of  1^.  per  share  had 
been  paid  into  the  bankers  as  a  deposit;  that  the  account  was  opened  with  the 
bankers,  in  the  name  of  the  South  Metropolitan  Gas  Light  and  Coke  Company; 
that  the  payments  by  the  bankers  were  made  upon  the  signatures  of  the  direc- 
tors; and  that  there  was  a  secretary  to  the  company:  all  which  evidence  is  ap- 
plicable only  to  the  existence  of  an  ordinary  joint-stock  company :  and  if  it  was 
intended  to  rely  on  an  alteration  in  the  nature  of  the  company  since  that  time, 
such  alteration  should  have  been  proved  by  the  plaintiffs. 

As  to  the  second  ground  of  the  plaintiff's  argument,  the  evidence  was,  that 
two  of  the  defendants,  the  Messrs.  Foster,  did  not  become  directors  until  about 
the  24th  of  April,  1883;  that  no  bill  of  exchange  had  been  accepted  since  that 
time,  but  that  all  payments  had  been  made  in  cash ;  and  that  no  bill  in  which 
the  names  of  the  Messrs.  Foster  were  specified,  and  indeed,  no  bill  drawn  since 
the  time  at  which  they  joined  the  concern,  had  been  paid  with  their  authority. 
And  as  to  the  paymente  which  they  had  sanctioned,  such  paymento  were  all 
confined  to  paymento  of  former  acceptances,  before  they  became  partners,  which 
had  been  given  on  account  of  goods  furnished  to,  or  work  done  for  the  company, 
^,- 1  ^  that  is,  acoeptenoes  to  which  they  were  not  "^rsonally  liable,  but  which 
J  they  might  think  themselves  under  a  moral  obligation  to  pay.  If,  in- 
deed, the  Messrs.  Foster  had  jpaid  bills  of  exchange  drawn  upon  Eoberto  and 
other  directors,  and  accepted  by  Roberto  ''for  self  and  other  directors,^'  after 
they  had  acquired  a  share  in  the  concern,  and  become  directors,  it  miffht  have 
afforded  evidence  of  an  authority  to  the  chairman  to  accept  the  present Ibill,  and 
consequently  of  their  liability  under  such  acceptance;  but  no  such  evidence  was 
^ven. 

We  cannot,  tl^jBrefore,  see  sufficient  reason  for  sending  this  cause  to  a  new 
trial :  for  we  think  the  jury  were  justified,  upon  the  evidence  which  was  before 
ihem^  in  coming  to  the  conclusion  at  which  they  arrived  on  both  the  pointo  left 
to  them;  and  it  is  not  suggested,  that  any  new  evidence  could  be  laid  before 
them  upon  a  second  trial,  of  which  the  plaintiffs  might  not  have  availed  them- 
selves on  the  first.  And  as  to  the  point  which  was  reserved  at  the  trial  for 
eonnderation,  we  are  satisfied  that  there  was  no  implied  authority  to  Eoberto  to 
accept  this  bill)  resulting  from  the  situation  of  the  parties  in  the  concern. 

Bule  discharged. 
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The  costs  upon  a  writ  of  inquiry  in  covenant  for  nnliqnidatod  damages,  are  not  te  be 
taxed  upon  the  reduced  scale  of  rule  Hil.  Vac.  4  W.  4. 
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Covenant  by  defendant  to  pay  the  costs  of  a  demurrer  in  a  suit  in  Chancery, 
and  also  the  costs  of  and  incidental  to  a  writ  of  attachment  which  had  been 
issued  against  the  plaintiff  for  non-payment  of  the  said  costs. 

Breach;  that  defendant  did  not  pay ;  by  reason  whereof  plaintiff  was  arrest- 
ed under  and  by  virtue  of  the  said  writ  of  attachment,  and  was  kept  and  de- 
tained in  custody  for  a  long  space  of  time,  &c.,  and  was  forced  and  obliged  to 
pay  a  large  sum  of  money  in  order  to  obtain  his  discharge. 

The  defendant  allowed  judgment  to  go  by  default ;  and  upon  inquiry  before 
the  sheriff,  the  damaeea  were  assessed  at  less  than  20/. 

The  prothonotary  having  taxed  the  costs  upon  the  reduced  scale  of  rule  Hil. 
Vac.  4  W.  4, 

WUdef  Serjt.,  obtained  a  rule  nisi  for  a  review  of  taxation ;  contended  that 
the  scale  of  Hil.  Vac.  4  W.  4,  did  not  apply  to  writs  of  inquiry  in  an  action  of 
covenant,  which  might  involve  legal  questions  of  the  greatest  nicety. 

Bombai,  Seijt.,  who'dbewed  cause,  relied  on  Hooppell  v.  Leigh,  5  Dowl.  40, 
where  it  was  held  that,  upon  writs  of  inquiry  before  the  sheriff,  where  the  dam- 
ages are  under  20/.,  the  costs  must  be  taxed  on  the  same  scale  as  upon  trials 
before  the  sheriff.  Savage  v.  Lipsoome,  5  Dowl.  885,  shews  that  the  Court  con- 
strues the  rule  liberally  with  a  view  *to  the  reduction  of  costs.  To  grant  r^oy^ 
the  increased  costs  would  discourage  admissions  of  a  plaintiff's  claim.        *- 

Wilde.  The  writ  of  trial  ffiven  by  3  &  4  W.  4,  c.  42,  is  confined  to  Mis 
and  demands  under  20/.,  and  does  not  extend  to  actions  for  unli<][uidated  dam- 

r:  and  the  rule  of  Hil.  Vao.  4  W.  4,  was  made  on  the  same  pnnciple.  The 
\  of  actions  intended,  is  indicated  by  the  direction  not  to  allow  fees  to  coun- 
sel ;  and  though  covenant  for  a  sum  certain  may  fall  within  the  rule,  it  cannot 
apply  to  covenant  for  unliquidated  damages  in  which  complicated  questions 
requiring  the  skill  of  counsel  may  arise. 

In  Hooppell  v.  Leigh  the  demand  had  been  reduced  below  20/.,  by  pay- 
ment. 

Thjb  Court  took  time  to  consult  the  other  Judges;  and  then  gave  it  as  their 
opinion,  that  the  rule  must  be  made  Absolute. 


*BEGULA  GENBRALIS.  [*977 

Ii  IS  ORDXBXD,  That  from  and  after  the  last  day  of  this  present  Trinity  term, 
all  the  offices  (the  Secondaries'  excepted),  be  open  in  term,  from  eleven  in  the 
forenoon  until  five  in  the  afternoon ;  and  not  in  the  evening;  and  that  the  Sec- 
ondaries' Office  be  open  in  term,  from  eleven  in  the  forenoon  until  three  in  the 
afternoon;  and  fi;om  six  o'clock  until  eight  o'clock  in  the  evening;  and  that  in 
the  Yacation,  all  the  offices  be  open  from  eleven  in  the  forenoon,  until  three  in 
the  afternoon;  except  between  the  10th  day  of  August,  and  the  24th  day  of 
October ;  when  they  are  to  be  open  from  eleven  in  the  forenocm  until  two  in  the 
afternoon  only. 

N.  G.  TiNBAIi. 

J.  A.  Park. 
J.  Vaughan. 
Thob.  Coltman. 


END  Of  TBnOTY  TERM. 
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ABANDONMENT. 
See  Insnranee,  L 
ACTION  ON  THE  CASE. 
See  Attobxbt,  2. 
1.  Deolaration,  that  plaintiffi  were  posees- 
•ed  of  a  vaalt  adjoining  oertain  wallB,  and 
which  was  of  richt  supported  in  part  by 
part!  of  the  adjoining  wall ;  that  the  plaintiffs 
were  of  right  entitled  that  their  vault  should 
be  so  nim^ted;  and  that  there  were  foun- 
dations belonging  to  the  vault  wUeh  plain- 
tiffs ought  to  enjoy ;  yet  defendant  wrongs 
fully  removed  the  wall  la^oining  tiie  plaln- 
iiffii' vaults  without  taking  prqjMr  prteautions 
to  support  it^  and  wrongfully  disturbed  the 
foundations  without  taking  preeautiona  to 
prevent  them  from  giving  way»  per  quod 
plantifls'  vault  was  damaged  by  toe  iiall  of 
aome  materials,  which  otherwise  would  not 
bave  hurt  it,  and  special  loss  ensued :  Held, 
to  disclose  a  suffioient  right  of  action. 

Plea,  as  to  the  not  taking  preeautioos  to 
rapport  the  vaul^  that  defendant  waa  not 
bound  by  law  to  take  such  precautions.  Held, 
ill,  as  offsring  an  issue  of  the  law  for  a  jury, 
and  as  containing  the  traverse  (tf  a  duly  not 
alleged  by  pUintUb.  So  likewise^  for  the 
same  reasons,  a  plea  that  defendant  was 
not  bound  by  law  to  take  precantions  to 

K»vent  the  foundations  of  Uie  vanlfeirom 
ing  weakened. 

So,  a  plea  that  the  faU  of  the  materials 
was  not  occasioned  by  any  act  or  defianlt  of 
defendent  or  the  neglect  of  any  duty  by  law 
«aat  on  him. 

It  is  a  good  ground  of  action,  that  a  next 
aai^bonr  conducts  himself  so  eanlessly, 
oe^igently,  aad  unskilfully  in  pulling  down 
hie  owm  wail,  as  by  reann  thereof  to  iiOure 
bia  neighboar's  walL  Trower  and  OtUn  v 
Chadwick,  834. 

2.  An  action  lies  a^inet  a  psity  for  so  neg- 
ligently construct:  n J  a  hayrick  on  the  ex- 


tremity of  his  land,  that  in  conseonence 
of  its  spontaneous  ignition,  hie  neighbour's 
house  is  burnt  down. 

And  upon  pleas  of  not  gailty,  and  that  there 
was  no  negligence,  Held,  thatit  was  properly 
left  to  the  jury  to  say  whether  the  defendant 
had  been  guilty  of  gross  negligence,  viewing 
hia  condnct  with  reference  to  the  eantion 
that  a  prudent  man  would  have  observed. 
Vaughau  v,  Menhve,  468 

ACKNOWLEDGMENT  OF  MABBIED 

WOMEN. 

Sf  PBAcncui,  ID. 

AGENT. 

Set  Costs,  8. 

AFFIDAVIT. 
See  Pbaotxoi,  2. 10. 17. 

Ai&davit  to  hold  to  bail  for  the  balance  of  an 
account  stated,  suffioient;  without  adding, 
"  and  setded."    J^ler  v.  OampbelL  675 

AGREEMENT. 
S$9  Fbaudb,  Statutb  of,  3. 
Plbadiko,  14. 
Defendants  employed  K.  to  draw  a  specification 
of  a  building  proposed  to  be  erected.  K. 
employed  plaintiff  to  make  out  the  quanti- 
ties ;  which  work  was  to  be  paid  for  by  the 
successful  competitor  for  the  building  eon- 
tract  ;  defendants  having  refused  to  allow 
the  buUding  to  proceed.  Held,  that  they 
were  Uablo  to  the  plaintiff  for  making  oat 
the  quantities.        JHoon  e.  TU  Oumrdiaite  o/ 
Om  Poor  o/ ike  Witwy  Unum.  814 

AMENDMENT. 
See  Rbcotmt. 

ANNUITY. 
See  LociTATiov,  Statutu  of. 
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ABBITRATION. 

jSm  EjiDKfCK,  S.  Laitdlord  Aim  Tevaht,  7. 

ARRBST. 

iS^M  Pbactics,  17. 

ASSETS. 

Se0  Eyidshci,  9, 

ASSUMPSIT. 

iS^M  AOBBSMXHT.     PlBADIKO,  3.  18. 

1.  Deolaration  stated  that  defendant!  being 
in  poMesslon  of  certain  mortgage  deeds,  of 
which  H.  R.  was  desirons  to  obtain  an  as- 
signment bj  the  payment  of  500/.,  the  plaintiff 
consented,  at  H.  R.'b  reqnest,  to  accept  bills 
to  that  amount  drawn  by  H.  R.,  upon  H.  R.'b 
preonring  the  defendants  to  deliver  the 
mortgage  deeds  to  the  plaintiff  as  a  secority ; 
that  the  defendants,  in  consideration  of  tihe 
plidntiff  accepting  the  bills,  undertook  to 
deiiTcr  the  deeds  to  him  upon  his  paying 
them  the  amount  of  the  bills ;  Held,  a  sufB- 
eient  consideration  for  the  defendant's  pro- 
mise.    Tipptr  T.  Bieknell  and  Other;     710 

2.  Plaintiff,  a  stock-broker,  sold  for  defen- 
dant four  Guatemala  bonds,  and  paid  him 
the  amount :  the  bonds,  after  they  had  been 
in  the  hands  of  the  purchaser  two  days,  were 
discovered  to  be  not  marketable;  whereupon 
plaintiff  took  them  back  and  reidibursed  the 
purchaser: 

Held,  that  plaintiff  was  entitled  to  recorer 
flrom  defendaaty  in  an  action  for  money  had 
and  reoelTod,  the  amount  he  had  paid  to 
defendant.     Tbiiii^  v.  CoU.  7S4 

ATTORNEY. 

8€€  BTTDBVOEy  6.  Lakdlobo  akd  TivaxTi  6. 

Costs,  10.  Prachcb,  11.  Slaitdbb. 

1.  The  Court  of  C.  P.  cannot  interfere  sum- 
marily, to  compel  an  attorney  to  pay  over 
money  received  for  a  client,  in  an  action  in 
that  Court,  unless  he  be  an  attorney  of  that 
Court    Sharp  v.  Hawker,  66 

2.  Defendant,  an  attorney,  being  employed 
to  raise  money  on  mortgage  for  plaintiff, 
disclosed  to  the  proposed  lender  certain 
defects  in  plidntifTs  title,  per  quod  pluntiff 
was  subjected  to  divers  actions  at  the  suit  of 
the  proposed  lender,  was  delayed  in  obtunlng 
the  money  he  wanted,  and  compelled  to  give 
a  higher  rate  of  interest:  Held,  that  this 
was  a  breach  of  duty  for  which  an  action  lay 
against  defendant,  notwithstanding  he  had 
been  the  attorney  of  the  proposed  lender 
before  his  retainer  by  the  plaintiff  Taylor 
V.  Blacklow.  235 

AUTHORITY. 

See  AORBEBBNT. 

AWARD. 
See  Inolosurb  Act,  Cobstructiov  or. 

1.  A  cause,  and  all  matters  in  dispute  be- 
ween  the  parties,  being  referred  to  arbiti^ 
tion,  the  arbitrators,  « having  heard  the 
proofs  and  allegations  of  the  parties  touching 
the  matters  in  difference  between  them," 
awarded,  **  concerning  the  same,"  that  defen- 
dant should  pay  pkintiff  U^  6e.  in  full  of 
all  demands  in  the  cause : 

Held  tn-Bciently  fInaL    Day  v.  Bonnin 

219 


2.  In  a  dispute  upon  a  bnflding  contract 
arbitrators  were  to  award  on  alleged  defects 
In  the  building,  on  claims  for  extra  work, 
and  deductions  for  omissions  ;  and  to  ascer- 
tain what  balance,  if  any,  might  be  due  to 
the  builder :  An  award,  ordering  a  gross  sum 
to  be  paid  to  the  builder,  without  any  deci- 
sion  on  the  alleged  defects.  Held,  ill.  In  the 
Matter  of  the  Arbitration  between  Rider  and 
Another  and  Fieher,  874 

BAIL. 

1.  It  is  no  oliJection  to  bail,  that  he  is  the 
drawer  of  a  bill  of  exchange  on  which  his 
principal  is  sued  as  acceptor.  Primu  r. 
BeeeUy.  894 

2.  When  bail,  of  whom  notice  has  been  given, 
are  nijected,  others  cannot  be  put  in  without 
leave  of  the  Court,  or  of  a  judge.  Jtmee 
V.  Venrie,  677 

BAIL-BOND. 

See  Practicb,  6. 

BAIL  IN  EJECTMENT. 

See  Landlord  and  Tebajit,  2. 

BANKRUPT. 

1.  L.  placed  sUks  in  defendants'  hands  as 
a  security  for  advances. 

Nov.  27th,  an  order  from  L.  was  delivered 
to  defendants  to  advance  W.  £002.  on  the 
silks,  but  no  advance  was  made  that  day. 

Dec.  3,  L.  committed  an  act  of  bankruptcy, 
and  Dec.  6th  a  commission  was  inned 
against  him. 

Dec.  6th,  defendants  advanced  mosey  to 
W.  on  the  order  of  Nov.  27th,  which  order 
a  Jury  found  to  be  a  firaudulent  preference : 

Held,  not  a  payment  to  the  bankrupt  pro- 
tected  by  sect  82.  of  6  G.  4,  o.  16.  Orten 
and  Another,  Aeeiffneee  of  Laet  and  Oaeey, 
Bankrnpte,e.  White  and  Another,  59 

2.  A  prisoner  in  the  Fleet  being  detained 
there  on  several  actions,  a  warrant  from 
commissioners  of  bankrupt  to  the  keeper  of 
Newgate  (authorising  the  keeper  to  aetain 
him  till  he  made  answer  to  the  satisfaction 
of  the  commissioners)  was  delivered  to  the 
warden  of  the  Fleet :  Held,  that  the  prisoner 
was  not  in  the  custody  of  the  warden  under 
the  warrant,  and  that,  therefore,  this  Court 
could  not  inquire  into  its  validity.  Er parte 
Oraeia,  299 

3.  A  payment  for  goods  purchased  of  a  bank- 
rupt just  before  his  bankruptcy  is  not 
protected  by  s.  82,  6  O.  4,  o.  16,  if  the  pur- 
chaser knows  of  the  bankrupt's  circumstan- 
ces, or  has  means  of  knowing  them  of  which 
he  does  notaviUl  himself.  Devae  and  Othert, 
Amgneee  of  Bowring  and  Another,  Bank- 
rupte,  V.  Venablea  and  Othere,  400 

4.  A  bond  executed  by  defendant,  as  surety 
for  L,  March  1st,  1832,  was  conditioned  for 
payment  of  bL  interest  on  a  principal  sura  of 
2002.  on  the  first  of  March  1838,  6f.  on  the 
first  of  March  1884,  and  2062.  on  the  first  of 
March,  1886. 

The  first  year's  interest  was  not  paid  till 
March  80th,  1838. 

In  June,  1833,  defendant  became  bank- 
rapt: 

Held,  that  the  bond  had  been  forfeited, 
and  was  therefore  proveable  under  defend- 
ant's commission.  The  Maeter  and  War- 
dene  of  the  Skinner^  Company  r.  Jonee, 

481 
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BANK  09  BKaLASfD,  PRIVILEaBS 
OF. 
Under  3  A  4  W.  4,  o.  98,  it  U  not  permiisible 
to  A  London  joint  stock  banking  company 
eonsisting  of  more  than  six  persons,  to  ac- 
cept a  customer's  bill  at  less  than  six  months' 
date.  The  Oovemor  and  Companff  of  ike 
Bank  of  England  T.  Andereon  and  Otken, 

689 

BILL  OF  EXCHANOB. 

Sm  Plbadoio,  11.  17|  18.-~Btidk!ics,  11.— 

JoivT  Stock  Company.    Trotbb,  2. 

1.  '<The  note  for  2002.  drawn  by  BL  H.,  dated 
18th  July  last,  payable  three  months  after 
date,  and  indorsed  by  you,  became  dne  yee- 
lerday,  and  is  returned  to  me  unpaid.  I 
therefore  request  you  will  let  me  haye  the 
amount  forthwith :" 

Held,  not  sufficient  notice  of  dishonour. 
Bovitonr,  WeUk.  088 

2.  Bankers.  Caution  in  appropriating  notes, 
what  sufficient  Cunlifft  and  O&en  t. 
BoodL  821 

BILL  OF  PARTICULARS. 
8u  PsAoncs,  8. 
BOND. 
To  debt  OB  bond  the  defendant  pleaded  that 
the  bond  was  giren  In  pursuance  of  a  corrupt 
agreement  that  the  defendant  should  serre 
the  obligee  as  an  apprentice  to  the  business 
of  surgeon,  apotheeary,  and  man-midwife, 
for  two  yean,  and  that  the  agreement  should 
be  antedated  to  make  it  appear  he  had  serred 
Htc  years,  in  order  that  by  such  corrupt  oon- 
triranoe  he  might  be  admitted  to  his  exam- 
ination for  the  business  of  an  apothecary  at 
the  end  of  two  years  instead  of  flre,  as  re- 
quired by  statute. 

A  verdict  having  been  found  for  the  de- 
fendant, the  Court  refused  to  enter  judgment 
for  the  plaintiif  non  obstante  Tcredleto, 
which  was  moved  for  on  the  ground  that  it 
Appeared  to  be  the  object  of  the  parties  to 
enable  the  defendant  to  practise  as  a  sur- 
geon also,  and  that  a  five  years'  apprentice- 
ahip  was  not  required  for  the  business  of  a 
surgeon ;  and  that  it  was  not  open  to  the  de- 
fendant to  ofadect  to  the  legality  of  his  own 
bond.  Proh  and  Anotk^r,  AdminiHrator$ 
pf  AndrmM,  v.  Wiggint,  280 

CERTIFICATE. 
See  Costs,  5.  IL— PuBAnnio,  6. 

CHARTBR-PARTT. 

Se4  PLBADDia,  5.— SmPFnoy  Law  of. 

CONDITION. 

St€  Bond. 

CONDITION  PRBCBDBNT. 
3m  OorsHAHT,  1. 

COMMISSIONERS. 
8§*  Linr,  3.^Pubijo  Comx nsioviBS. 

CONSIDERATION. 

3m  AsBuvpsrr,  1,  2. 

CONSOLIDATION  RULE. 

8e€  Ihsubahcb,  2. 

CONVEYANCE. 

Sm  Lbabk.    Bixommr.    Stamp,  4. 

Vol.  XXXn.— 29 


t.  Ifheii  l>f^pbr^  Sn  land  passes  by  a  dsed 

the  property  in  the  deed  {tessee  wiUi  it. 

2.  An  attorney  who  draws  and  attesta  a 
deed,  conveying  land  f^m  A.  to  B.,  is  not 
allowed  afterwards  to  say  that  the  property 
in  the  land  and  deed  did  not  pass. 

3.  Where  a  Jury  gave  a  general  verdict 
for  defendant  on  thAe  issues,  having  been 
mis-directed  on  one»  the  Court  granted  a 
new  trial  on  payment  of  oosts.  Lord  v. 
Wardle.  680 

COPYHOLD. 
AeBjaoTMSHT. 
A  devisee  of  copyhold  paid  the  fVill  fine  due  by 
the  custom  of  the  manor  on  his  admittance 
to  hold  in  fee.  He  afterwards  surrendered 
to  the  use  of  himself  for  life,  with  remainders 
over;  and,  on  being  admitted  to  such  life 
estate,  paid  a  nominal  fine  of  Is. :  Held,  Uiat 
without  a  custom  to  such  effect,  the  remain- 
der-man  was  not  liable,  on  the  death  of  tb6 
tenant  for  life,  to  pay  any  fine.  Pkypen  ▼• 
Ebwm,  250 

COSTS. 
See  Blbctiox  Pxnnox.  SuaaxsnoH  ox  Judo- 
vxxT  Roll.     Ixtxiplxaiob.    Landlord 

AND  TXNANT,  6.— PXAOTIOX,  18. 

1.  In  an  action  on  a  bill  of  exchange  drawn  in 
London,  where  the  witnesses  and  parties  all 
resided,  the  plaintiff  laid  the  venue  in  Sur- 
rey:  Held,  that  unless  a  case  of  oppression 
were  made  out,  he  was  entitled  to  the  costs 
of  going  to  the  assises,  notwithstanding  the 
cause  might  have  been  tried  at  less  expense 
in  London.     Vere  v.  Moore,  261 

2.  Where  a  nolle  prosequi  is  entered  as  to  part 
of  the  ram  claimed  in  the  declaration,  the 
defendant  is  entitled  to  bis  costa  under  8  A 
4  W.  4,  c.  42,  8.  3,  which  gives  costs  on  a 
nolle  prosequi  entered  as  to  any  part  of  a 
declaration. 

After  such  a  nolle  prosequi  it  is  too  late 
for  the  plaintiff  to  contest  the  propriety  of 
the  pleas.  Williame  and  Anotker  v.  Shar» 
wood  and  Otkere,  831 

8.  The  Court  possesses  no  Jurisdiction  to  com- 
pel the  taxation  of  an  agency  bill,  either  at 
common  law  or  under  the  state.  2  G.  2,  and 
12  O.  2,  c.  13,  even  where  a  suit  is  pending 
against  the  defendant  for  the  recoveiy  of  the 
amount.     Wegmontk  v.  Knipe.  887 

4.  Trespass.  Justification  under  a  right  of 
way  to  carry  water  and  goods.  As  to  the 
water,  verdict  for  defendant;  to  the  goods, 
verdict  for  plaintiff. 

Held,  that  defendant  had  substantially 
succeeded,  and  was  entitled  to  the  general 
costa  in  the  cause. 

Held  also,  that  he  was  entitled  to  the  costa 
of  a  witness  who  spoke  as  to  the  water,  not- 
withstanding he  spoke  also  as  to  the  goods. 
Knight  v.  TToore.  634 

6.  Trespass.  Pleas,  1.  Not  guilty :  2.  Entry 
to  make  a  distress  for  rent  arrear. 

Verdict  for  plaintiff,  with  a  ihrthing  da- 
mages,  on  first  plea ;  for  defendant  on  se- 
cond. 

Held,  that  plaintiff  was  not  entided  to 
costa  without  a  certifleato  from  the  Judge 
under  22  A  28  Car.  2,  o.  9.  Dunnage  v. 
KembU  and  Otkere,  638 

6.  A  party  who  enters  up  Judgment  under  9  O. 
4, 0. 22,  s.  63,  for  tba  amoiui  of  oosta  i^ 
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earred  Won  a  o<Hiimiitoe  of  Hi*  Hoofe  of 

GommonB,  and  ipeoified  In  the  Speaker's 
oerUflcate,  is  entitled  only  to  the  amount  spe- 
cified in  the  certifloate,  and  not  to  the  costs 
of  the  rale  for  entering  op  judgment  Ban- 
ton  and  Other§  r.  Jhmdat  and  Another, 

556 

7.  Upon  staying  proceedings  in  ejectment  hy 
mortgagee,  on  payment  of  debt  and  costs 
under  7  G.  2,  c.  20,  the  costs  are  taxed  only 
as  between  party  and  party,  and  not  as  be- 
tween attorney  and  client  Doe  dem.  Oappa 
T.  Cappt.  708 

8.  Interlocntory  costs  dne  to  one  party  may  be 
set  off  against  final  costs  dne  to  the  opposite 

S^rty,  without  regard  to  the  attorney's  lien. 
oUida^  ▼.  Latat$,  774 

9.  Trespass  qn.  cL  f^.  Pleas:  1.  Not  guilty.  2. 
Not  plaintiflf's  close.  8.  Right  of  way.  Ver- 
dict for  plaintiflf  on  1  and  2,  and  for  defend- 
ant on  3.  The  Court  ordered  the  postea  to 
be  delivered  to  the  defendant,  notwithstand- 
ing the  assooiate  had  deliyered  it  to  the 
plaintiff.    Stalely.  Long,  781 

10.  Since  the  abolition  of  fines  and  recoreries, 
aa  attorney's  bill  for  preparing  acknowledg- 
ments of  married  women,  and  attending  be- 
fore the  commissioners,  is  not  taxable.  In 
the  Matter  of  Braneon,  One,  Ae.  783 

11.  The  Judge  may  certify  at  any  time  that  a 
cause  was  proper  to  be  tried  at  nisi  prius. 
An  action  on  a  builder's  contract,  attended 
with  conflicting  testimony  by  surreyors. 
Held  to  be  a  cause  of  that  description.  Brog- 
gr^y,Hawhe,  880 

12.  The  costs  upon  a  writ  of  inquiry  in  cotc- 
nant  for  unliquidated  damages,  are  not  to 
be  taxed  upon  the  reduced  smIc  of  rule  Hil. 
Vac  4  W.  4.     Orofi  ▼.  MiOer,  075 

COVENANT. 
See  Jonrr  Stock  Covpaht,  1.  — Lamdlori) 

AND  TXHAHT,  1,  6. 

1.  Plidntiff,  as  captain  of  a  South  Sea  whaler, 
covenanted  with  defendants  that  be  would 
proceed  to  the  fishery,  and  procure  a  cargo 
of  sperm  oil,  Ac,  or  as  great  a  proportion  as 
might  be,  under  all  circumstances,  wiUiin 
his  power  to  obtain ;  would  return  to  Lon- 
don, and  at  hie  own  cost  deliTcr  the  cargo  ; 
would  obey  instructions ;  be  frusal  of  provi- 
sions, and  not  dispose  of  any  of  them  with- 
out accounting  for  the  same ;  and  would  not 
smuggle  or  trade,  or  permit  any  on  board  to 
do  so: 

Defendants  eoyenanted,  on  the  perform- 
ance of  the  before-mentioned  terms  and  con- 
ditions on  the  part  of  the  plaintiff,  to  pay 
him  a  certain  proportion  of  the  net  proceeds 
of  the  cargo: 

Held,  that  the  plaintiff's  covenants  were 
independent,  and  that  the  performance  of 
them  was  not  a  condition  precedent  to  an 
action  on  the  defendants'  covenant  Stavere 
T.  Cnrling  and  Another,  855 

2.  Covenant  on  a  lease.    Breach,  that  during 
.    the  term,  to  wit,  on  the  26th  of  March,  1826, 
the  sum  of  66^  5t.  for  two  quarters  ending 
the  day  afnroiaid,  became  and  is  still  due 
and  in  arrear. 

Plea,  that  no  quarter's  rent  ending  the 
25th  of  March,  then  became  due  aecording 
to  the  provisions  of  the  said  indenture,  in  j 
manner  and  form  aa  the  plaintiff  alleged : 
Held,UL    Baden  r.  Flight.  685 


8.  Demise  of  a  mill  tad  the  rtream  of  water 

flowing  in  the  leat,  belonging  to  the  lessor, 
except  so  much  of  the  water  as  should  bo 
sufficient  for  the  supply  of  persons  whom 
the  lessor  should  already  have  contriicted 
with,  or  should  thereafter  contract  to  supply, 
provided  that  such  a  quantity  should  be  lefl 
as  should  be  sufficient  to  supply  the  mill  for 
twelve  hours  a  day.  Covenant  that  the  les- 
see should  enjoy  without  interruption  of  the 
lessor,  or  of  persons  claiming  by  his  act, 
means,  consent,  default,  privi^,  or  procure- 
ment: 

Breach,  that  by  certain  diversions  anthor- 
ixed  by  the  lessor,  and  other  diversions  by 
certain  acts  of  parliament,  all  previous  to 
the  demise,  there  was  not  a  supply  of  water 
for  twelve  hours  a  day. 

Held,  no  demise  of  water  for  twelve  honre 
a  day,  and  that  diversions  occasioned  by 
contracts  nrevioos  to  the  demise,  were  no 
breach  of  the  covenant  for  quiet  enjoyment. 
Blateh/ord  v.  The  Mayor,  Aldermen,  and 
Burgeeeee  of  the  Borough  of  Plgmovth,  601 
4.  To  covenant  for  neglecting  to  repair,  plea, 
that  after  covenant  broken  an  agreement 
was  entered  into  between  plaintiff  and  de- 
fendant, that — ^in  consideration  that  de- 
fendant at  the  request  of  plaintiff  had  be- 
come tenant  of  the  premises  from  year  to 
year,  at  a  certain  rent,  and  had,  at  the  re- 
quest of  plaintiff  promised  to  repair  the 
premises  before  the  12th  of  April  then  next 
—plaintiff  would  give  time  till  the  12th  of 
April  for  such  reparation,  without  bringing 
an  action ;  and  in  case  the  premises  should 
be  repaired  by  the  12th  of  April  would 
relinquish  all  claims  in  respect  of  the  breach 
of  covenant ;  with  an  averment  that  notwith- 
standing defendant  was  ready  and  willing 
to  perform  the  amoment,  plaintiff  com- 
menced his  action  before  te hi 2th  of  April ; 
Held  ill,  on  motion  in  arrest  of  judgment 
Bagleg  v.  Moman.  015 

CUSTOM. 
See  Lav,  2. 
DEED. 
See  CovvxTANca. 
DISTRESS. 
iS!M  Landlord  ahd  TaaAur,  7. 
DISTRINGAS. 
iS!b«  pRAcnca,  0. 15. 16. 
DOUBLE  VALUE. 
See  Landlord  and  Trnant,  3. 
BAST  INDIA  COMPANT. 
Since  48  G.  8,  c.  63,  the  right  of  the  East  India 
Company,  under  43  G.  8.  c.  cxxvL,  to  bare 
from  the  East  India  Dock  Company  a  return 
of  4«.  a  ton  out  of  the  toll  paid  for  every 
ship  having  completed  its  sixth  voyage,  ap- 
plies only  to  the  last  voyage  where  a  ship  !• 
taken  up  for  one  or  more  voyages  than  six. 
The  Baet  India  Company  v.  Baker,  Seeretarjf 
of  the  Eaet  India  Bock  Company.  860 

EJECTMENT. 
See  Costs,  7. — PRisoNxa. 

An  assignment  of  copyhold  premises  by  a  com- 
mon Taw  conveyance  of  lease  and  release, 
without  surrender  to  the  lord  of  the  manor, 
is  not  snfllcient  to  support  an  ejectment  by 
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the  nloMee  eren  aninst  th«  widow  of  Uio 
ralanor.  Do*  d.  North  r.  Wehber,  923 
ELECTION  PETITION. 
Where  ibe  prayer  of  an  election  petition 
if  directed  against  the  sitting  members,  and 
the  petition  only  incidentally  charges  the 
returning  officer  with  miscondac^  the  return- 
ing officer,  notwithstanding  he  appear  before 
a  committee  appointed  to  inquire  into  the 
allegations  of  the  petition,  is  not  a  party 
to  the  prooeedings,  within  the  meaning  of  t. 
Z6,  9  Q.  4,  c.  22.    And 

2.  The  report  of  the  committee  is  not  Toid 
because  it  omits  to  notice  the  charge  against 
the  returning  officer. 

3.  It  is  sSffioient  if  one  of  scTeral  peti- 
tionen  enters  into  the  recognisance  required 
by  the  act,  and  pursues  l£e  form  giren  in 
the  schedule  of  the  act. 

4.  The  oertiflcate  of  the  Speaker  is  con- 
elnsiye  as  to  the  amount  of  costs  ordered  to 
be  paid  by  parties  whfse  opposition  to  a 
petition  has  been  declared  frivolous  and 
yezatiouB.  Banaon  and  Oihen  t.  DundM 
md  AnctJUr.  123 

ESTOPPEL. 
Sm  EriDftvcB,  1. 

BYIDENCB. 

j8m  Covtbtahcs.— TnoYXB,  1.— Pbaohcb,  2. 

— JaMM,  4. — Plbadiho,  10. — 

1.  Tenant  took  Unds  from  the  assignees  of 
demandant's  husband  by  deed,  which  de- 
acribed  them  as  freehold :  Held,  that  he  was 
not  estopped  by  that  deed,  as  against  de- 
mandant in  dower,  to  prore  them  to  be 
lenshold.     Oaunt  v.  Wainman.  09 

2.  Declaration  for  carelessly  impinging  with  a 
ship  against  plaintifEi'  bridge,  and  thereby 
doing  damage. 

Plea,  that  plaintiffs,  improperly  narrowed 
fte  channel  by  an  obstruction,  without  this, 
that  the  damage  was  occasioned  by  the 
earelessness  of  defendants : 

Held,  that  under  this  plea  defendants 
were  entitied  to  glre  CTidence  in  disproof  of 
earelessness,  after  they  bed  flailed  to  establish 
the  obstruction  imputed  to  plaintiib.  The 
OMRPany  of  Proprietor*  of  tko  Oron  JEiryt 
Bridge  t.  RawUngtand  AnoAer,  7l 

S.  Pursuant  to  directions  contained  in  an  award, 
defendants  signed  an  undertaking  not  to 
pirate  plaintilb'  indentions :  Held,  sufficient 
proof  of  defendants  haring  submitted  to  the 
arbitration.  Stwxrt  and  Otkw  r.  Niekokon 
and  Another,  113 

4.  A  eate  touching  the  right  of  presentation  to 
a  liring  by  the  bishop  of  M.,  stated  for  the 
opinion  of  counsel,  be  a  bishop  of  M.  in 
1696,  and  found  in  the  family  mansion  of 
the  D.'s,  descendants  of  that  bishop,  Held 
eridenee  against  a  subsequent  bishop  of  the 
same  see  on  a  question  touching  the  right  of 
presentation  to  the  same  liring. 

A  plaintiff  in  qu.  imp.,  after  tracing  his 
title  through  rarious  steps,  and  aTerring  the 
death  of  W.,  who  had  been  shewn  to  be  a 
Joint  tenant  with  plaintiff  of  a  term  of  years 
in  an  adrowion,  alleged,  **  Whereupon  and 
whereby  the  plaintiff  became  and  still  is 
poesested  of  the  said  adrowson  as  of  an 
adTOWson  in  gross  for  the  remainder  of  the 
said  term  so  theretofore  granted  f  the  de- 


fendant pleaded,  that  he,  as  bishop  of  M., 
was  seised  of  the  adrowson  in  gross  in  right 
of  his  see,  without  this  that  the  plaintiff  was 
possessed  of  the  adyowson  in  manner  and 
form  as  the  plaintiff  had  alleged:  Held, 
that  a  flue  of  the  advowson  in  question  levied 
1  Jac.  2,  by  one  whose  estate  the  plaintiff 
had,  was  not  admissible  in  eTidence  under 
this  or  any  similar  issue. 

And  if  reoeired,  it  ought  not  to  be  left  to 
a  jury  to  say  whether  it  barred  the  action 
of  an.  imp. 

The  statute  of  10  ff,  7.,  passed  at  Dro- 
gheda,  aroided  grants  of  avowson  by  Ed. 
4,  and,  where  they  were  appendant  to  a 
manor,  before  the  grant,  reappended  them. 
The  Lord  Biehop  of  Heath  and  Another  t. 
The  Marquie  of  Wineheeter.  183 

6.  A  witness,  who  said  he  settied  aU  kinds  of 
aocounts  for  defendant,  admitted  that  an 
account  containing  a  memorandum  of  a 
payment  on  the  part  of  defendant  was  in  his 
own  handwriting,  but  said  he  oould  not  re- 
collect the  Ihet  of  payment: 

Held,  nevertheless,  eridenee  to  go  to  a 
jury,  as  to  the  fact  of  payment  Trentham 
and  Another,  Execvton  of  Orovder,  t.  Deve- 
rilL  397 

0.  An  attorney  who,  being  resorted  to  by  a 
borrower  to  raise  money  for  him,  peruses  on 
the  part  of  the  proposed  lender  the  abstracts 
of  the  borrower,  is  not  aUowed  to  give  eri- 
denee concerning  them  against  the  borrower. 
Doe  dem,  Ptter  r.  Watkine.  421 

7.  In  ejectment  by  one  who  claims  as  heir  of 
B.,  the  son  of  an  elder  brother  of  B.,  is  a 
competent  witness  for  the  defendant  Doe 
dem.  Bath  y.  Clarke  and  Other§,  429 

8.  In  an  action  against  defendant  for  the 
ralue  of  a  horse  bequeathed  to  him  by  A., 
A.'s  executor  and  residuary  legatee  was  held 
a  competent  witness  to  prore  that  the  pro- 
perty in  the  horse  was  in  the  plaintiff  at  the 
time  of  A.'s  decease,    i^oinnaa  t.  Wiiiie, 

009 

9.  Assets  in  hand, — ^what  is  eridenee  of.  Brit- 
ton  T.  Joneif  Executrix  of  Jonet.  070 

10.  Plaintiff  contracted  to  build  cottages  by 
the  10th  of  October ;  they  were  not  finished 
till  the  15tii ;  defendant  baring  aocepted 
the  cottages,  Held  that  plaintiff  might  re- 
ooyer  the  value  of  his  work,  on  a  declaration 
for  work  and  labour,  and  materials. 

The  contract  was  made  in  June  by  the 
defendant's  son ;  in  the  January  following 
it  was  discovered  that  in  making  the  con- 
tract h6  had  been  acting  for  his  father: 
Held  that  an  advertisement  published  by 
the  son  in  September,  and  tending  to  shew 
Araud  in  the  transaction  on  the  part  of  the 
defendant  and^  his  son,  was  admissible  in 
evidence  against  the  defendant  Lueaey. 
Godwin.  737 

11.  Defendant^  captain  of  plaintifTs  ship, 
drew,  at  Rio  de  Janeiro,  a  bill  on  PlaintifTs 
agent  for  disbursements ;  the  bill  was  paid 
in  London,  by  plaintifTs  agent:  Held  not 
eridenee  of  money  had  and  received  by 
defendant  tp  the  use  of  plaintiff.  Seott  v. 
Miller.  811 

EXECUTED  CONTRACT. 

Ste  EvoBHOB,  10. 

EXECUTION. 

See  PBAonoB,  4. 
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EXBCUTOBS. 

SmYksdor  axu  Pubghaibb. 

1.  (1.)  The  attorney  of  m  oreditor  of  testator 
wrote  M  foUowi  to  the  attomej  of  hie  exe- 
eatrix: 

"  My  elienti  do  not  elaim  from  ^'P^T- 
ment  of  this  money  as  ezeontriz  of  W,  j3, 
W,,  but  they  claim  from  her  indiTidiiaUy» 
she  having  become  liable,  by  payment  of 
interest  from  time  to  time,  to  this  debt" 

Held  to  be  no  waiver  of  the  creditor's 
right  to  sue  W.  as  an*  ezceatriz,  nor  any 
ezonse  to  her  for  discharging  legacies  before 
debts. 

(3.)  Where  an  ezeoatrlz  has  a  life  estate 
in  a  chattel  under  a  bequest,  her  taking  pos- 
session of  the  chattel  is  no  assent  to  a  far- 
ther bequest  thereof  in  remainder.  Bichardt 
and  W{f;  Executrix  of  P.  Manlew,  deeeaeed, 
T.  Browne,  Executor  of  D.  W.  WadCf  Exe- 
cutrix of  W.  B.  Wade,  deeeaeed.  493 

2.  Defendant,  before  taking  out  letters  of  ad- 
ministration, sanctioned  an  ezpensite  ftme- 
ral  which  a  relation  had  ordered  for  the  de- 
ceased :  Held  that  alter  taking  out  adminis- 
tration, Defendant  was  liAble  in  the  capa- 
city of  administrator  for  this  expense. 
Lueu  T.  Wairondf  Adminietrator  of  WaU 
rond.  841 

FALSE  JUDGMENT. 
Upon  a  writ  of  false  judgment  from  a  county 
court,  the  sherilTs  return  of  his  proceedings 
appearing  to  be  no  more  than  minutes,  and 
not  ftill  entries  of  the  pleadings,  the  Court 
made  absolute  a  rule  calling  on  the  sheriff 
to  complete  the  entries,  or  to  state  what  was 
understood  by  them.  Overton  v.  jS'iotfteif- 
iwn  and  Another^  780 

PEME  COVERTE. 
See  Lav,  8. 

PIKE  OK  ADMITTANCE. 
JSfee  CoPTHOLD. 

PO&MEDON. 

1.  In  formedoB,  the  tenant  having  demanded 
a  view  after  a  genenl  imparlance,the  de- 
mandant issued  a  writ  of  petit  cape : 

Held,  irregalar.     TifUonr,  Wateon,    770 

2.  Demand  ef  view  in  formedon  may  be  with- 
drawn en  payment  of  coats.  Toleon  v. 
Fieher.  783 

FRAUDS,  STATUTE  OF. 
1.  (1.)  Plaintiir  having  issued  execution  against 
JL  for  debt,  L.,  with  the  assent  of  plaintiff, 
conveyed  sll  his  property  to  defendant,  who 
thereupon  undertook  to  pay  plaintiff  the 
debt  due  from  L.,  plaintifF  withdrawing  the 
execution :  Held,  that  the  defendant's  under- 
taking was  not  an  undertaking  to  pay  the 
debt  of  a  third  person,  within  the  meaning 
of  the  Statute  of  Frauds. 

(2.)  "  I  wish  I  could  comply  with  your  re- 
quest for  I  am  very  wretched  on  account  of 
your  account  not  being  paid ;  there  is  a  pros- 
pect of  an  abundant  harvest,  which  must 
turn  into  a  goodly  sum,  and  considerably 
reduoe  your  account ;  if  it  does  not,  the  con- 
oem  must  be  broken  up  to  meet  it;  my  hope 
is,  that  out  of  the  present  harvest  you  will 
be  paid  .-^  Htld,  in  a  letUr,  a  sufBdent  ao- 


knowledgment  to  revive  a  debt  barred  by 
the  Statute  of  Limitations.  Bird  v.  (Tom. 
moil.  881 

2.  (1.)  The  day  for  the  completion  of  the  piir« 
chase  of  an  interest  in  land  inserted  is  a 
written  contract,  cannot  be  waived  by  ortl 
agreement^  and  another  day  be  Bubatituted 
in  its  place. 

(3.)  The  fldlure  to  procure  from  the  lessor 
a  license  to  assign,  or  to  register  previons 
assignments,  before  the  day  on  which  it  is 
agreed  to  assign  and  give  possession  of  lease- 
hold premises,  is  not  a  breach  of  the  agree- 
ment.   StoweUr.  Bobineon,  928 

FRAUDULENT  PRSFERSNCK 

JSeeBASKRxnn,  1. 

FREIGHT. 

See  Ssippxirci,  Law  of. 

GAMnra. 

An  agreement  by  which  defendant  sold  plsin- 
tiflr  a  horse  for  2002.  if  he  trotted  eighteen 
miles  within  the  hour,  but  for  U.  if  he 
fiuled. 

Held  ill  on  arrest  of  judgment  Brogde^ 
T.  Marriott.  88 

HABEAS  CORPUS. 
See  PBAonoBy  4— Bahkbupt,  2. 

mCLOSURB  ACT,  CONSTRUCTION  OF. 
Commissioners  under  an  inolosure  act  were 
empowered  to  allot  common  lands  among  the 
proprietors  of  common  lands  in  the  parish, 
and  to  assign  any  messuages,  buUdings, 
lands,  tenements,  hereditaments,  new  allot- 
ments and  old  indosures,  in  exchange  tot 
other  messuages,  buildings,  lands,  tene- 
ments, hereditaments,  new  allotments  and 
old  indosures,  so  that  suoh  exchanges  shodd 
be  ascertained  in  the  commissioners'  awtrd, 
or  in  some  deed  executed  by  them,  and  be 
made  with  the  consent  in  writing  of  the  res- 
pective proprietors. 

Power  of  appeal  to  quarter  sesnons  in  six 
months  after  cause  of  complaint 

The  commissioners,  among  other  thiagif 
awarded  to  Sir  H.  M.,  in  respect  of  an  estate 
in  the  parish  rented  by  A.  W.  and  W.  C, 
funte  eioee,  of  five  acres,  and  hill  eUm,  of 
four  acres,  late  W.  P.'s  land,  and  to  W.  P^ 
a  proprietor  of  meadow  and  arable  land  iB 
the  parish,  in  respect  of  his  freehold  estate 
two  acres  of  arable  land  called  Shortlands, 
late  a  common  field,  and  sixteen  acres  of 
old  Indosure  called  Stearts,  late  SirH.  H.'s; 
without  saying  that  the  several  doses  hsd 
been  given  in  exchange  for  each  other,  but 
concluding  the  award  with  an  approbation 
of  the  exchanges  made  between  Sir  H.  M. 
and  W.  P.  There  was  no  consent  in  writing 
bv  Sir  H.  M.  or  W.  P. :  Hdd,  that  in  1813, 
W.  P.  could  make  no  title  to  Stearts  or 
Shortlands,  notwithstanding  they  had  been 
in  his  possession  ever  since  the  execution  of 
the  award  in  1798.    Ooxr.Kiug.  W 

INNKEEPER. 
Set  Tbovbb,  S. 

INQUIRY. 

See  Com,  12. 

INSOLVENT. 

1.  A  prisoner  in  exeoation  for  damages  under 
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SOI.,  in  ftn  Mfeion  for  orim.  con.,  Is  ontiUed 
to  hii  diMbargo  attbe  end  of  a  twolTemonth, 
nnder  48  G.  C  o-  US*  Oeodfelhw  t.  Bo- 
hing;  1 

S»  Under  eection  60  of  the  Intolrent  Debtors' 
Ae^  an  insolvent  is  discharged  firom  dama- 
ges and  costs  on  a  Judgment  in  an  action  of 
tort,  signed  alter  the  iUing  of  his  petition,  if 
the  Terdict  be  obtained  before.  OoldtmUt, 
Amiffnee  qf  HinekJUld,  a  Bankrupt,  T. 
Ltwis,  4 

INSOLYBNT  DBBTORS'  ACT,  GON- 
8TBU0TI0N  OF. 
0nder  the  Insolvent  Debtor's  Aet,  7  G.  4,  o. 
67,  s.  34,  where  actnal  imprisonment  within 
the  walls  of  a  prison  follows  npon  arrest,  as 
one  eontinnons  act,  within  the  nsnal  time 
allowed  by  the  coarse  of  practice,  the  arrest 
is  the  commencement  of  the  imprisonment : 
bat  where  after  arrest  any  delay  not  sanc- 
tioned by  law  takes  plaee  before  the  actaai 
oommitment  of  the  defendant  to  prison,  there, 
not  the  arrest,  bat  the  actoal  coming  within 
the  walls  of  the  prison  is  the  commence- 
ment of  the  imprisonment  Tmpp,  Ajmgnee 
of  Partingtomf  am  insoieMl,  v.  Barringtom, 

907 

IKSU&ANCB. 
See  Nbw  Tbial,  8. 

1.  Hides  insured  from  Valparaiso  to  Bordeaox 
free  of  partioalar  average,  unless  the  ship 
was  stranded,  arrived  at  Rio  Janeiro  on 
their  way  to  Bordeaux,  in  a  state  of  inci- 
pient putridity,  occasioned  by  a  leak  in  the 
ship,  were  sold  for  a  fourth  of  their  value 
at  Rio,  because  by  the  process  of  putrefac- 
tion they  would  have  been  destroyed  before 
they  could  have  arrived  at  Bordeaux.  The 
assured  received  the  news  of  the  damage  to 
the  hides  and  of  their  sale  at  the  same  time : 
Held  that  the  assured  might  recover  as  for 
a  total  loss  without  abandonment.  Baux  v. 
Salvador,  260 

t.  The  Court  having  granted  a  new  trial,  on 
the  ground  that  Vkt  verdict  was  against  the 
evidence  in  a  question  of  seaworthiness,  and 
having  refused  a  second  new  trial  upon  a 
Terdict  the  same  way  on  the  same  evidence, 
— refrised  also,  to  open  the  consolidation 
rule,  and  retry  the  same  question,  in  an- 
other action  agidnst  another  underwriter  on 
the  same  policy.  Yanghan,  J.  dissentiente, 
Foeter  v.  AlvtM,  896 

INTBRPLBADBR. 
Upon  a  role  of  interpleader  obtained  on  behalf 
of  the  sheriir,  neitner  plaintiff  nor  claimant 
appearing  after  service  of  the  role,  the  Court 
ordered  so  much  of  the  coods  to  be  sold  as 
would  satisfy  the  sheriiA  charges,  and  the 
rsft  to  be  abandoned.  EverUigky. SaUhurit. 

298 

INTRUSION. 
See  Wan  of  Iimosioa. 

IBRBOULARITT. 
See  Fosxznox.   Pliadim,  16.   PBAonoB^  0. 

JOINT  STOCK  COMPANT. 

1.  A  eaoal  eompisiy  were  empowered  by  a«t 

of  parliament  to  raise  money  on  the  security 

of  the  eanal  and  dnes,  the  creditors  to  hare 

BO  priority  over  eaeh  other.    By  the  foim  of 


deed  given  In  the  act  of  parliament  authori- 
sing the  undertaking,  the  canal  and  dues 
were  assicned  to  the  leaders  as  a  security 
for  the  piudpal  money  lent,  the  interest  on 
which  was  '<  to  be  paid  half-yearly :" 

Held,  that  an  action  of  covenant  for  pay- 
ment of  interest,  did  not  lie  against  the  com- 
pany on  suoh  deed.  Poniei,  eurvivina  Ex- 
eeut&r  of  J.  OaiUard,  v.  the  Baeingetoke  Ca- 
nal Compang,  433 
2.  (1.)  There  is  no  implied  authority  in  a  mem- 
ber of  a  joint  stock  company  to  accept  bills 
of  exchange  on  the  part  of  the  directors  of 
the  company. 

(2.)  Payment  by  a  member  of  such  com- 
pany of  bills  purporting  to  be  accepted  for 
ttie  directors  before  the  party  paying  became 
a  member,  having  been  found  by  a  jury  as 
Jiolding  out  no  liability  on  similar  bills  bear- 
ing date  subsequentiy  to  suoh  party  becom- 
ing a  member,  the  Court  refrued  to  grant  a 
new  triaL  Bramak  and  Another,  v.  Boherte 
emd  (Hhere.  Page  963 

JUDGIIBNT. 

See  Plbaddio,  L    Pbachcb,  7. 

LANDLORD  AND  TBNANT. 

See  QoYmtAjn,  4. 

1.  A  covenant  to  keep  and  leaye  a  boose  in 
repair,  is  satisfied  by  keeping  it  in  substan- 
tial repair  aooording  to  the  nature  of  the 
building;  and  with  a  view  to  determine  the 
relative  sufficiency  of  the  repahr,  the  jury 
may  inquire  whether  the  house  were  new  or 
old  at  the  time  of  the  demise.  Stanieg  v.  Joie- 
good  and  Othere,  Egoeeutrix  and  Esceeutore 
of  Towgood. 

2.  To  entitie  the  lessor  of  the  plaintiff  to  call 
for  bail  in  ejeetment  under  1  G.  4.  e.  87,  he 
must  move  on  production  of  the  original 
lease  or  agreement,  or  a  counterpart  or  du- 
plicate, and  the  instrument  most  be  stamped 
attiietime. 

It  is  not  suflicient  to  move  on  a  copy,  or 
on  an  instrument  stamped  after  the  rule  nisi, 
and  before  cause  shewn.  Doe  d,  CaulJUJd 
V.  Boe.  329 

3.  An  allegation  that  defendant  held  premises 
as  tenant  for  a  term  of  years,  fr^m  year  to 
vear,  is  not  msde  out  by  proof  that  he  held 
by  the  quarter. 

Plitintiff  mortgaged  land  In  fee,  with  a 
proviso  for  redemption  on  payment  of  prin- 
cipal in  June  1833  ,*  but  it  was  agreed  that 
the  mortgagee  should  not  call  in  the  princi- 
pal till  1840,  if  interest  were  regularly  paid 
in  the  mean  time ;  and  that  the  mortgager 
should  hold  the  premises  and  take  the  rents, 
issues,  and  pofits  for  his  own  use,  till  de- 
fault should  be  made  in  the  payment  of 
principal  and  interest  as  aforesaid:  Held, 
that  this  operated  as  a  redemise  to  the  mort- 
gagor till  1840.  WUkineon  v.  ffaU  and 
Another,  608 

4.  A  notice  to  quit  given  by  an  agent  of  an 
agents  is  not  sufficient  without  a  recognition 
by  the  prindpaL  Doe  dem.  Bhodee  v.  Bobin- 
eon,  677 

6.  Lessor  and  lessee,  in  the  presence  of  lessor's 

attomev,  signed  an  agreement  that  a  lease 

should  be  prepared  by  lessor's  attorney,  and 

paid  for  by  lessee : 

The  lease  was  prepared  aecordingly,  but 


464 


Index. 


lessor,  who  haA  only  m  life  Mtota,  dyiog,  the 
lease  was  never  ezeeotad : 

Held,  that  lessor's  attorney  was  entitled  to 
recover  of  lessee  the  charge  for  drawing  the 
lease.     Wthb  t.  Bhodet.  732 

6.  Defendants  having  for  several  years,  as  as- 
signees under  a  void  lease,  paid  the  rent  re- 
served, and  not  having  re-assigned.  Held 
liable  to  repair  to  the  end  of  the  term  ae- 
cording  to  the  covenant  in  the  lease.  Bet;U9 
and  Anaih^r  v.  Sanden  and  Another.       860 

7.  To  avowry  for  rent  arrear,  plea,  that  by  the 
demise  in  the  avowry  mentioned,  avowant 
demised  and  transferred  the  premises  to 
plaintiff  for  the  residue  of  avowanfs  term 
and  interest  in  the  same,  and  that  avowant 
had  not^  at  the  time  when,  Ac,  any  reversion- 
ary interest  in  the  premises,  after  the  expi- 
ration of  the  term  granted  to  plaintiff  by 
the  demise :  Held  sufficient 

Replication ;  a  power  of  distress  given  by 
the  award  of  an  arbitrator  to  whom  all  mat- 
ters in  difference  between  the  parties  had 
been  referred:  Held  ill,  without  averring 
that  the  arbitrator  had  authority  to  confer  a 
power  of  distress,  or  that  the  right  to  dis- 
train was  one  of  the  matters  in  difference. 
Patoe  and  Anotker  v.  Paeeoe.  89B 

LEASE. 

See  LAirDLOBD  Aim  TmAUT,  8. 6. 

A  lease,  by  a  vicar,  of  messuages  in  the  city 
of  London, — of  which  the  dwelling  house 
used  for  the  habitation  of  the  vioar,  formed 
no  part,  and  the  ground  demised  was  less 
than  ten  acres, — for  twenty-one  years  from 
the  date  of  the  lease,  made  at  a  time  when  a 
former  lease  of  the  same  premises  for  forty 
years,  was  in  being,  but  within  three  years 
of  its  expiration.  Held,  not  void  under 
either  of  the|  restraining  acts  of  Elisabeth. 
Vivian  v.  BUmherg,  811 

LIBEL. 

1.  A  plea  to  an  action  for  a  malicious  charge 
before  a  magistrate,  justifying  the  charge  on 
the  ground  that  the  plaintiff  had  committed 
the  offence  imputed  to  him,  is  not  sufficient 
unless  it  allege,  that  at  the  time  of  Uie  charge 
the  defendant  had  been  informed  of,  or  knew, 
the  facts  on  which  the  charge  was  made. 

2.  A  publication  of  proceedings  in  a  court 
of  justice  cannot  be  justified  if  it  contain 
disparaging  observations  made  by  any  other 
than  a  judge  of  the  court 

3.  It  is  no  justification  of  such  a  publica- 
tion to  plead,  that  the  proceedings  in  ques- 
tion took  place,  unless  it  be  also  alleged 
that  charges  made  were  true,  or  that  the 
publication  is  a  true  and  fiiU  account  of  the 
proceedings.    Deleaal  v.  HigkUy.  950 

2.  To  an  action  for  libelling  plaintiff's  in  their 
business  of  sellers  of  medicines,  by  publish- 
ing that  defendants  had  crushed  the  hygeist 
system  of  wholesale  poisoning,  pursued  by 
the  scamps  and  rascals,  the  defendants  plead- 
ed and  proved  the  conviction  of  two  of  the 
Tenders  of  plaintiiPs pills  for  manslaughter: 
Held,  that  the  plea  was  sufficient  and  suffi- 
ciently proved,  though  it  did  not  justify  the 
words  eeampe  and  r€ueaUf  and  though  one 
of  the  victims  died  notwithstanding  he  had 
taken  fewer  pills  than  the  vendor  recom- 
mended ;  it  appearing  that  a  larger  number 


would  only  have  aeeeleiAted  his  deatit 
Held  also,  that  it  was  not  necessary  for  de- 
fendants to  shew  they  had  completely  crash- 
ed the  system.    Morrimm  and  Another  v. 


JBofMsr  and  Another, 
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LIEN. 


1.  Plaintiff,  a  ship-owner,  having  agreed  with 
G.  by  charter-party,  to  convey  a  cargo  to 
Caleutta,  and  to  deliver  a  return  cargo  at 
the  Bast  India  Docks  in  London,  for  a  freight 
of  142.  a  ton  on  the  ship's  tonnace ;  the  last 
payment  thereof  to  be  made  by  bills  at  four 
months,  on  the  arrival  of  the  ship  in  the 
Thames;  G.  by  his  agents  put  goods  on 
board  at  Calcutta,  and  consigned  them  to 
the  defendants,  who  were  aware  of  the  ex- 
istence of  the  charter-party :  the  plainttifs 
captain  signed  a  bill  of  lading,  according  to 
which  freight  for  these  goods  was  expressed 
to  have  been  paid  bybilb  on  London  :  Held* 
that  notwithstanding  this  bill  of  lading, 
plaintiff  had,  even  as  against  defendant,  a 
lien  on  these  goods  for  the  hire  of  the  ship, 
due  under  the  charter-party.  Campion  v. 
a>{vtn  and  Othere,  17 

2.  A  custom  for  public  warehouse-keepers  in 
London  to  have  a  general  lien  on  all  goods 
flrom  time  to  time  housed  in  their  ware- 
houses, for  and  in  the  name  of  the  merchants 
or  other  persons  by  whom  sucl)  public  ware- 
housekeepers  are  employed,  for  all  moneys 
or  any  balance  thereof  due  from  such  mer- 
chants or  other  persons  to  such  warehouse- 
keepers  for  expenses  incurred  by  such  ware- 
housekeepers  about  goods  consigned  from 
abroad.  Held  ill,  on  motion  to  enter  judg- 
ment non  obstante  veredicto.  Leuekhart  v. 
Cooper  and  Another.  99 

8.  Commissioners  for  taking  acknowledgments 
of  married  women,  have  a  lean  for  their 
fees  on  the  deed,  certificate  of  execution,  Ac 
Bxparte  Qrovt.  804 

4.  (10  RepHcation,  that  plidntifis  tendered  de- 
fendant a  large  sum,  to  wit,  1002.,  being  a 
sufficient  sum  in  discharge  of  a  lien  set  op 
by  defendant:  rejoinder,  that  the  said  sum 
so  tendered  was  not  sufficient :  Held,  th' 
the  tender  of  the  sum  specified,  was  the  ma- 
terial point  of  the  issue,  notwithstanding  it 
was  alleged  under  a  scilicet 

(2.)  Plea,  that  C.  on  divers  days  and 
times  retained  and  employed  defendant  to 
engrave  divers  etchings  for  hire,  and  that 
defendant  detained  the  copper  plates  for  his 
lien  in  respect  of  his  said  work :  Replication, 
that  defendant  was  retained  under  several 
and  distinct  contracts :  Held,  not  an  imma- 
terial issue. 

(3.)  An  entry  of  tender  and  refusal  made 
by  the  deceased  clerk  of  the  plaintiff's  at- 
torney, in  a  day-book  kept  for  the  purpose 
of  minuting  his  daily  transactions,  Held,  ad- 
missible in  evidence  to  prove  the  tender. 
Marhe  and  Another,  Aeeigneee  of  Colnaghi^  a 
Bankrupt,  v.  Lahei,  408 

LIMITATION,  STATUTES  OP. 

See  Plbadiho,  2. — Fraubb,  SrArnn  op,  L 

Since  8  A  4  W.  4,  c  27,  a  distress  or  action  for 
an  annuity  aoeming  by  will,  must  be  resort- 
ed to  within  twenty  years  from  the  death  of 
the  testator.    Jawtee  v.  SaUer  and  Another. 
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MARBUGB  SETTLEHBNT. 

See  Stamp,  2. 

MEMORANDUM,  668. 

MISNOMER. 

See  PLBADlxay  16. 

MONEY  HAD  AND  RECEIVED. 

See  Assumpsit,  2.~ETn>BX0B,  11. 

MONEY  PAID. 

See  YxirDOB  A2rD  Pubohasbiu 

MORTGAGE. 

See  Costs,  7. — Stamp,  5. 

MUNICIPAL  CORPORATION  ACT,  CON- 
STRUCTION  OF. 

The  sheriff  of  the  city  of  Oxford  has  not  the 
ezeootion  in  Oxford  of  writs  from  the  supe- 
rior eonrts.     Granger  r,  Taunton,  64 

NEW  TRIAL. 

See  CONTBTAUCB. 

1.  A  jniy  having  found  a  yerdiet  for  the  defen- 
dant in  an  action  of  crim.  con.,  the  Conrt 
granted  a  new  trial  on  the  ground  that  the 
▼erdict  was  against  the  weight  of  evidenoe, 
notwithstanding  there  was  some  eridenoe 
for  the  defendant    Mellin  t.  Taylor,      109 

2.  In  an  action  on  a  policy  of  insurance,  the 
jniy  haring  found  a  yeidict  for  the  plaintiff 
on  a  question  of  seaworthiness,  the  Court 
granted  a  new  trial,  on  the  ground  that  the 
rerdici  was  against  the  weight  of  the  eri- 
dtnce ;  but  a  seoond  jury  haying  given  a 
Tsrdiot  for  the  plaintiff  on  the  same  evi- 
dence, the  Court  refused  to  grant  a  second 
new  trial.  Yaughan,  J.,  and  Coltman,  J., 
dissentientibns.    Foeter  ▼.  Steele,  802 

NOLLE  PROSEQUL 
See  Costs,  2. 
NOTICE  OP  DISHONOUR. 
See  Bill  of  Exohangb. 
NOTICE  TO  QUIT. 
See  Laitolobd  and  Tbnamt,  4. 
OUTLAWRY. 
See  Pbacticb,  22. 
OXFORD,  SHERIFF  OF. 
See  MvnciPAL  Corporation  Act,  Construc- 
tion OP. 

OYER. 

See  pRAcncB,  20. 

PARISH  LANDS. 

See  Stamp,  4. 

PARTICULARS. 
See  Pbacticb,  8, 13. 

PATENT. 
A  patent  was  taken  out  **  for  an  improvement 
or  improvements  in  the  making  or  manu- 
facturing of  elastic  goods  or  fabrics  applica- 
ble to  various  useful  purposes,"  and  Uie  pa- 
tentee in  bis  specification,  which  was  en- 
rolled in  July,  1833,  described  his  invention 
in  general  terms  to  be  designed  for  the  pro- 
da«tion  of  an  elastic  web-cloth  or  other 
manufactured  fabric,  for  bandages,  and  for 
such  articles  of  dress  as  the  same  might  be 


•pplieable  to:  he  then  described  more  par- 
ticularly three  distinct  objects  which  he  pro- 
posed : — 

The  third  object  proposed  by  the  patentee, 
was  to  ''produce  doui,  from  cotton,  flax, 
or  other  suitable  material,  not  capable  of 
felting^  in  which  shall  be  interwoven  elastie 
cords  or  strands  of  Indian  rubber  coated  or 
wound  round  with  filamentons  material:" 
he  afterwards  described  the  mode  of  effect- 
ing the  third  object  to  be,  "by  introducing 
into  the  fabric  threads  or  strands  of  Indian 
rubber  which  have  been  previously  covered 
by  winding  filaments  tightly  round  them, 
through  Ae  agency  of  an  ordinary  covering 
machine  or  otherwise ;  these  strands  of  In- 
dian rubber  being  applied  as  warp  or  weft| 
or  as  both,  according  to  the  direction  of  the 
elasticity  required :  that  by  thus  combining 
the  strands  of  Indian  rubber  with  yams  of 
ootton,  flax,  or  other  non-elastic  material,  he 
was  enabled  to  produce  a  cloth  which  should 
afford  any  degree  of  elastie  pressure,  accord- 
ing to  the  proportion  of  the  elastie  and  non- 
elastic  material:"  he  added,  ''that  the 
strands  of  Indian  rubber  were,  in  the  first 
instance,  stretched  to  their  utmost  tension, 
and  rendered  non-elastic,  as  described  in  a 
former  specification  to  another  patent ;  and 
being  in  that  state  introduced  in  the  fabric, 
they  acquired  their  elastidty  by  the  applica- 
tion of  heat  after  the  fabric  was  made:" 
field  that  this  invention  was  properly  the 
subject-matter  of  a  patent,  and  that  it  was 
sufficiently  described  as  above.  Comiekand 
Another  v.  Keene  and  Othere,  570 

PAYMENT. 
See  Plbadino,  8,  9, 12. 

PLBADINa. 

See  Action  on  tbb  Casb,  1.— Libn.  4.— Writ 
OF  RiQHT. — Landlord  and  Tbnant,  0.— 

COYBNANT,  2.  4. — LiBBL. — LlXirATION,  STA- 
TUTES OF. — Etidbncb,  10. — Pbacticb,  20. 

1.  Upon  a  plea  of  a  right  of  way  to  fetch  water 
and  goods  from  a  river,  the  Jury  having 
found  the  right  to  fetch  water,  and  negatived 
the  right  to  fetch  goods,  the  Court  ordered 
Judgment  to  be  entered  for  the  defendant 
as  to  the  right  to  fetch  water,  and  for  the 
plaintiff  as  to  the  right  to  fetch  goods. 
Knight  r.  Woore,  3 

2.  Plea  of  enjoyment  of  right  of  common  for 
thirty  years  before  the  commencement  of 
the  suit,  Held  sufiicien^  without  sayine 
thirty  years  next  before.    Jonee  v.  Prtee.  62 

3.  To  an  action  for  breach  of  promise  of  mar- 
riage. 

Pleas,  1st,  That  after  the  promise  defend- 
ant discovered  plaintiff  to  be  an  immodest, 
lewd,  unchaste,  and  immoral  person,  and 
being  unmarried,  to  have  had  carnal  inter- 
course with  H.  P.;  2dly,  That  after  his 
promise  defendant  discovered  that  plaintiff, 
being  unmarried,  had  committed  fornication 
with  some  person  or  persons,  to  defendant 
unknown,  and  had  been  delivered  of  a  bas- 
tard, Held,  sufficient     Young  v.  Murphy, 

i.  In  assumpsit  the  day  alleged  for  an  ond 
promise  is  immaterial,  since  the  new  rules 
Arnold  v.  Arnold,  81 

5.  A  declaration  on  a  charter-party,  with  a 
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eoimt  on  mi  Moonnt  ttatod,  taiigiMd  flevenl 
breacbefl,  as, 

(1.)  That  defendant  did  not  load  a  earco; 

(2)  ]>id  not  pay  200(.  for  foor  monUia' 
freight ; 

(3.)  Did  not  pay  200/.  found  to  bo  doe  on 
an  aocount  stated :  to  the  damage  of  the 
plaintiff  of  300/. 

A  plea  aa  to  476/.  14t.  7d,  panel  of  the 
Bums  in  the  declaration  mentioned,  of  pay- 
ment before  action  of  that  enm  in  satiefaotion 
and  diBoharge  of  all  damages,  aa  to  that  som, 
held  insufficient  Zorymer  y.  FtMu.  222 
0.  To  trespass  for  an  assault  and  battery  of 
plaintiff's  wife,  defendant  pleaded  that  the 
female  was  not  the  wife  of  the  plaintiff: 
Held,  that  this  did  not  inrolve  an  admis- 
sion of  the  batteiy,  and  consequently  did  not 
Srednde  a  Judge  from  certifying  under  43 
His.  e.  6.  WiUon,  and  Stther  kit  Wife,  «. 
Lainmm  <tnd  AntHher,  307 

7.  To  an  action  on  a  bill  of  exchange,  defen- 
dant pleaded  that  plaintiff  received  the  bill  on 
a  steok-jobbing  contract,  as  a  security  for  pay- 
ment of  differenoes,  if  Spanish  stock  should 
be  at  67  in  June  1835: 

Held,  that  the  price  on  which  the  differ- 
ences were  to  be  paid  was  an  immaterial  al- 
legation, and  that  the  plea  was  established 
by  proof  that  the  bill  was  given  for  securing 
payment  of  differenoes  in  the  price  of  Span- 
ish stock : 

Held,  also,  that  notwithstanding  the  plea 
was  proved,  plaintiff  wm  enatled  to  judg- 
ment  non  obstante  veredicto. .  J^odMm  v. 
Fallow,  .    892 

8.  A  declaration  on  a  charter-party,  with  a 
count  for  the  hire  of  ship,  and  a  count  on 
an  account  stated,  assigned  as  breaches, 

(1.)  That  defendant  did  not  load  a  cargo: 

(2.)  Did  not  pay  200/.  for  four  months' 
hire  of  ship; 

(3.)  Did  not  pay  200/.  found  to  be  due  on 
account  stated:  to  the  damage  of  plaintiff 
of  300/. 

Plea,  as  to  476/.  14«.  Id.  parcel  of  the  tumt 
In  the  declaration  mentioned,  payment  be- 
fore action  of  that  sum,  and  acceptance  of 
the  same  in  satisfaction  and  discharge  of  all 
damages  as  to  that  sum :  Held,  ill,  as  not 
shewing  in  respect  of  what  items  of  demand 
the  sum  had  been  received.  Lorymer  v. 
VtMeu,  427 

9.  To  debt  on  a  bond  conditioned  for  payment 
of  money,  pleas,  that  after  the  day  of  pay- 
ment, and  before  action,  the  obligee  re- 
ceived certain  bills  of  exchange  not  yet  due, 
on  aocount  of  part  of  the  sum  due  on  the 
bond,  and  certain  moneys  in  satisfaction  of 
the  residue,  Held.  ill.  Worthington,  and 
ifarv  hi9  toi/e  T.  WigUy.  454 

10.  (1.)  A  wager  on  the  price  of  foreign  stocks 
is  not  illegal  by  statute  or  at  common  law. 

(2.)  In  assumpsit,  a  plea,  which  in  an- 
swer to  the  contract  declared  on,  sets  up  an- 
other contract  incompatible  with  it,  is  ill,  as 
amounting  to  the  general  issue.  Morgan 
and' Another  v.  Pehrer,  457 

11.  The  declaration  against  the  drawer  of  a 
bill  of  exchange  must  allege  a  promise  to 
pay.    Henry  and  Another  v.  Burhridge.  501 

12.  An  admission  in  a  bill  of  particulars,  of 
money  received  on  account,  will  not  avail 
defendant  without  a  plea  of  payment  Emeet 
V.  i^rcton.  074 


13.  Two  eoutttt  doMribing  the  same  eontraet 
are  not  allowed,  though  (he  defendant  be  de- 
scribed in  one  of  them  as  Jointly  responsi- 
ble in  the  other,  as  severally.  Okolmomdeleyf 
Executrix  of  Heber,  v.  '^ovfie  and  Foee.  708 

14.  To  an  action  for  not  performing  a  contract 
to  purchase  a  cargo  of  good  merchantable 
Qailipoli  oil,  being  the  cargo  of  the  vessel 
Fortuna,  then  on  her  voyage,  the  cargo 
consisting  of  L.  R.  240  casks,  containing 
901  salmes,  at  &4L  per  ton  of  7^  salmes,  de- 
fendant pleaded,  that  the  casks  containing 
the  oil  were  not  at  the  time  of  the  contract 
good  merchantable  casks  :  Held  ill.  Oover 
and  Othert  v.  Von  DedaUen  and  Another, 

717 

15.  The  pluntiff  having  declared  as  Henry 
H.  Lindsay,  instead  of  setting  forth  the  se- 
cond name,  the  court  refused  to  set  aside 
the  declaration  as  irregular.  Lindeay  v. 
Welle.  777 

16.  To  debt  against  the  acceptor  of  a  bill  of 
exchange  for  78/.  13«.  6</.,  tha  defendant 
pleaded  payment  into  crart  of  6/.  3s.  6</^ 
and  that  he  was  not  indebted  beyond  that 


Plaintiff,  having  joined  issue  and  proceed- 
ed  to  trial,  held  that  it  was  competent  to 
defendant  to  make  under  this  ple»any  de- 
fence applicable  to  the  plea  of  nil  debet,  not- 
withstanding the  plea  would  have  been  ill 
on  special  demurrer.  Finleyeon  v.  Maehen- 
wie.  824 

17.  Declaration  that  F.  drew  his  bill  en  the 
defendant  who  accepted  the  same ;  tkat  F. 
then  indorsed  the  bill  to  8.  who  deliveied  it 
to  the  plaintiff,  Held,  lit  Omdiffe  and 
Otkerey.  Whitehead.  828 

18.  Debt  does  not  lie  for  the  indorsee  ag»inst 
the  acceptor  of  a  bill  of  exchange. 

A  count  that  defendant  accepted  a  bill 
and  promised  to  pay  the  amount,  whereby 
an  action  had  accrued  to  plaintiff  to  demand 
the  amount,  Held,  a  count  in  debt  CloreM 
V.  WiUiame.  868 

PRACTICE. 

See  Bail.    Formsdoit,  2.    Falsi  Judoxeht. 

IirsuBAircx.  Intbrpleader.  Pleadiko,  15. 

1.  A  defendant  in  C.  P.  cannot  enter  satisfac- 
tion on  the  roll  without  producing  a  war- 
rant of  attorney  from  the  plaintilL  Wood 
V.  Hurd.  46 

2.  Practice.  Affidavit  for  issuing  a  commis- 
sion to  examine  a  witness  out  of  the  Juris- 
diction of  the  court,  need  only  state  the 
name  of  the  witness ;  that  he  is  a  material 
witness;  and  out  of  the  Jurisdiction  of  the 
Court     Norton  v.  Lord  Melbourne.  67 

3.  Except  for  the  purpose  of  preventing  the 
effect  of  the  Statute  of  Limitations,  or  of 
proceeding  to  outlawry,  a  capias  need  not  be 
returned  previously  to  issuing  an  alias. 
Gregory  v.  Bee  Angee,  Kni.  85 

4.  (1.)  A  plaintiff  in  prison  at  the  suit  of  a 
third  person,  may  be  charged  in  execution 
by  the  defendant,  by  habeas  cc  rpns,  for  the 
ousts  of  a  nonsuit;  and  the  deibndant  is 
not  compelled  to  resort  to  an  action  to  re- 
cover them. 

(2.)  The  writ  may  issue  without  any  ift- 
davit: 

(3.)  And  need  not  name  a  day  eertain. 
FnmiwU  v.  Stringer.  96 

5.  A  prisdner  entitled  to  his  discharge,  as  bar- 
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tug  bean  in  euto^T  Bore  thaa  m  twelre 
month  for  a  sun  Imi  than  202.,  eutnot  be 
detained  on  the  ground  that  he  has  been  re- 
qnired  to  giro  in  hie  lehednle  under  the 
eompaleoiy  elaoee  of  the  Lord'i  Ao^  and 
that  Bixij  daye  hare  elapeed  without  his 
obeying  the  order.    Davia  v.  CWrtit.        359 

6.  Upon  a  rommoni  to  let  aside  a  bail  bond 
for  irregularity,  it  ia  not  oompetent  to  the 
party  Bummoning  to  raise  an  objection  as  to 
the  indorsement  of  the  capias.  FecUetv. 
CAopman.  203 

7.  Where,  after  deliveiy  of  declaration  the 
38th  of  October,  with  notice  to  plead  in 
four  days,  a  summons  was  taken  out  for 
ftirther  time  to  plead,  and  the  Judge,  by  an 
order  dated  the  29tb,  ordered  that  the  de- 
fendant should  have  four  days'  time  to 
plead,  pleading  issuably,  and  taking  short 
notice  of  trial,  Held,  that  judgment  signed 
on  the  3d  of  Korember  was  not  irregular. 
Lane  t.  Par$ona,  264 

8.  The  defendant  is  not  entitled  to  demand 
particulars  on  a  count  for  a  bill  of  exchange. 
Brooie*  ▼.  Farlar,  291 

9.  A  distringas  to  compel  appearance  must 
be  indorsed  with  the  amount  of  the  debt 
claimed;  it  is  not  usually  issued  unless 
there  hare  been  three  unsucoessfbl  attempts 
to  serve  the  defendant  with  process,  or  it 
appears  clearly  that  the  process  has  come 
to  his  hands.     OaU  t.  Winker:  294 

10.  The  affidavit  verifying  the  certificate  of  a 
married  woman's  aclmowledgment  of  a  deed, 
may  be  made  by  one  of  the  commissioners 
who  took  the  acknowledgment,  provided  he 
be  a  practising  attorney,  and  one  of  the 
commissioners  having  no  interest  in  the  af- 
&ir.  In  the  Matter  o/  Ann  Seolfield,  a  mar- 
Tied  Woman,  293 

IL  The  court  will  not  set  aside  proceedings 
carried  on  by  an  attorney  for  a  party  from 
whom  he  has  no  authority,  unless  it  appear 
that  the  attorney  is  insolvent  ^nKope  v. 
Firmin  and  Anotker.  301 

12.  A  rule  to  plead  ought  not  to  be  left  at  the 
office  till  after  the  defendant  has  been  served 
with  notice  of  declaration  filed.  Bennett  v. 
Smith.  305 

13.  In  an  action  on  the  case  against  defend- 
ant, an  attorney,  for  negligence  in  transact- 
ing the  assignment  of  a  leasehold  belonging 
to  the  plaintiff,  per  quod  the  plaintiff  had  to 

Siy  damages  to  the  assignee,  the  court  re- 
sed  to  compel  the  delivery  of  a  particular 
of  the  plaintifTs  demand.  Stannard  v.  Ulli- 
ikome  and  Other;  826 

14.  A  witness  subposnaed  at  Cumberwell  to  at- 
tend a  trial  in  London,  on  the  part  of  a 
pUinUff,  having  admitted  that  he  had  re- 
ceived a  guinea  with  a  lubpcena  from  the 

Sfposite  party,  consented  to  reeeive  U,  with 
e  plaintifTs  subpcsna:  Held  a  sufficient 
payment  to  render  him  liable  to  an  action 
for  not  obeying  the  plaintiffs  subpoena. 
BeiUley  v.  itL  eod.  405 

15.  A  distringas  eaonot  be  issaed  after  the  ex- 
piration of  the  four  months  during  which  the 
writ  of  summons  is  returnable.  Abbotte  v. 
ir«//y,  478 

16.  Alter  suing  out  a  distringas  with  a  notice 
that  the  object  of  it  is  to  compel  an  appear- 
ance,  the  plaintiff  cannot  treat  it  as  a  pre- 
liminary to  outlawry.     Tere  and  Oikere  v. 

508 


17. 1.  An  affidavit  to  hold  to  bail  need  not  shew 
the  oonneotion  between  the  deponent  and 
the  creditor. 

2.  The  objection,  that  a  second  arrest  for 
the  same  cause  of  aotion  has  taken  place 
without  a  Judge's  order,  is  waived  by  an  un- 
dertaking to  put  in  baiL  SoUiday  v.  Lawee. 

541 

18.  After  the  services  of  a  writ  of  summons  de^ 
fendant  paid  the  debt  surreptitiously  to 
plaintiff's  clerk,  without  costs ;  plaintiff's 
attorney,  with  a  view  to  recover  his  costs, 
proceeded  to  deliver  a  declaration.  The 
Court  ordered  proceedings  to  be  stayed  on 
payment  of  the  debt  and  the  costs  of  the 
writ  of  summons.  Wyllit  and  Oikere  v. 
PhiUipe,  776 

19.  Mode  of  proceeding  under  commission  to 
examine  witnesees.  PoUf  Chairman  of  lAe 
Sun  Life  Aeenranee  Soeiehi,  v.  Bogere, 
Chairman  of  the  Union  Life  Office,  780 

20.  Certain  creditors  of  an  intestate  having 
sued  on  an  administration  bpnd  in  the  name 
of  the  archbishop,  the  obligee,  without  in- 
demnifying him,  and  having  alleged  profert, 
upon  which  the  defendant  craved  oyer: 
Held,  that  this  Court  could  not  in  lieu  of 
oyer  substitute  a  copy  of  the  bond,  or  a  pro- 
duction of  it  to  defendant's  attorney  at  the 
Register's  office.  The  Arehbiehop  of  Canter^ 
hurp  V.  Tuhh,  789 

21.  The  Court  will  not^  where  a  eause  has  been 
defended,  set  aside  a  writ  of  trial  for  a  vari- 
ance fh>m  the  writ  of  summons,  but  will  or- 
der the  writ  of  trial  to  be  amended.  Per- 
tival  V.  OonnelL  877 

22.  It  is  no  ground  for  setting  aside  an  out* 
lawry  without  costs,  that  the  plaintiff's  at- 
torney knew  a  person  who  received  an  an- 
nuity for  the  defendant,  under  a  power  of 
attorney,  during  his  absence  abroad,  and 
proceeded  to  outiawry  without  applying  to 
such  receiver.    Hunter  r.  Whitfield,       878 

23.  Action  on  replevin  bond  staid  at  the  in- 
stance of  the  sureties,  upon  pajring  into 
Court  the  value  of  the  goods  distrained,  and 
costs;  the  value  to  be  ascertained  by  the 
prothonotary.     Oingell  v.  Tumlmll,         881 

24.  Keeping  the  declaration  till  just  before  the 
expiration  of  time  to  plead.  Held,  no  waiver 
of  a  variance  between  writ  and  declaration, 
no  appearance  having  been  entered.  Gum- 
ming V.  Ehnn.  882 

PRISOKER. 
See  pRAcncB,  4»  5. 
A  party  who  had  lain  in  prison  a  twelvemonth 
on  a  judgment  in  ejectment  for  damages  U,, 
costs  22.,  increased  costs  245{.  19#.  was  held 
entitied  to  his  discharge.  Doe  dem,  Daffeu 
and  Othere  v.  Sinclair  and  Anotker,        778 

PRIVILEGED  COMMUNICATION. 

See  EviDEHCX,  6. 

PROMISSORY  NOTE. 

See  Tbotbb,  2. 

PROOF  OP  DEBT. 

See  Bahkbupt,  4. 

PUBLIC  COMMISSIONERS,  UABIUTT 
OP. 

An  arbitrator  found  that  commissioners  of 
sewers  had,  by  tunnelling,  constructed  a 
sewer  fit  and  proper  to  be  made^  in  a  work- 
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msnlike,  ikilAil,  and  prop«r  numner  in  all 
roapeots;  bat  that  the  probability  of  damage 
aoorning  would  have  been  in  eome  degree 
less  if  the  sewer  had  been  made  hj  open 
entting  instead  of  tonnelllng: 

Held,  that  the  eommissioners  were  not 
responsible  for  an  ii^niy  to  an  adjoining 
baildingy  oooasioned  by  the  tannelling.  The 
Wartletu  and  OommoncUijf  <ffth«  MytUrjf  0/ 
Oroeeri  r,  Donne,  34 

RECOVERY. 

Id  a  recorery  the  Court  will  not  amend  the 

warrant  of  attorney,  even  to  the  extent  of 

transferring  names  placed  in  a  wrong  order. 

Lamont  Vouchee,  287 

REGUL^  GENSRALES,  886. 977. 

REPLEVIN. 

See  Practicb,  23. 

RETURN  OP  WRIT. 

See  MuHiciPAL  CoBPORAnoM  Act,  Cohstbuc- 

iiOH  OF.— Pbacticb,  3. 

RIENS  EN  ARRIERE. 

See  COYBHART,  2. 

RULE  TO  PLEAD. 
See  Practiob,  12. 
SALE,  CONTRACT  OF. 
A  tender  of  payment  by  a  purchaser  in  order 
to  obtain  an  article  purchased,  is  unneces- 
sary where  the  vendor  admits  that  the  ten- 
der would  be  fruitless.    Jaekeon  v.  Jacob. 

869 

SATISFACTION. 

See  Pbacticb,  1. 

SET  OFF. 

See  Costs,  8. 

SETTING  ASIDE  PROCEEDINGS. 
See  Pbacticb,  11. 

SHERIFF. 
See  Imtebpleadbb. 
SHIPPING,  LAW  OF. 
See  LiEH,  1. 
Where  a  ship  is  chartered  to  bring  home  a 
cargo  of  enumerated  articles  at  rates   of 
freight  specified  for  each,  which  articles  are 
not  provided  by  the  charterer,  the  freight 
must  be  paid  upon  average  quantities  of  all 
the  articles,  whether  the  ship  return  empty 
or  laden  with  a  cargo  of  articles  diflferent 
from  those  enumerated.    Capper  and  Oikcre 
T.  Foreter.  938 

SHIP  OWNER. 
See  LiBN,  1. 
SLANDER. 
"  He  has  defrauded  his  creditors,  and  has  been 
horsewhipped  off  the  course  at  Doncaster," 
spoken  of  an  attorney;  Held,  not  actionable, 
unless  spoken  of  him  in    his   profession. 
J)oyley  v.  Hoberte.  835 

SLANDER  OP  TITLE. 

Plaintiff  was  possessed  of  certain  shares  in 

a  silver  mine,  touching  which  shares  certain 

claimants  had  filed  a  bill  in  Chancery,  to 

which  plaintiff  had  demurred: 

Hel(C  that  without  alleging  special  dam- 


age, plaintiff  ooold  not  am  defendant  for 
falsely  publishing  that  the  demurrer  had 
been  over-ruled ;  that  the  prayer  of  the  peti- 
tion (for  the  appointment  of  a  receiver)  had 
been  granted;  and  that  persons  dulyanthor- 
ised  had  arrived  at  the  mine.  Malaekf  v. 
Soper  and  Ancther,  371 

SPEAKER'S  CERTIFICATE. 

See  Slbctioh  Pbtitiox. — Suooestxob  ob 

Judombbt  Roli*.—- Costs,  6. 

STAMP. 

1.  On  mortgage  of  a  term  for  years  determina- 
ble on  lives,  1301.  was  advanced,  with  a 

Sower  for  mortgagee  to  pay  70/.  for  renewal 
1  case  a  life  should  drop : 
Held,  that  a  2L  stamp  was  sufficient,  not- 
withstanding there  was  a  covenant  by  the 
mortgagor  to  procure  a  renewal  without  say 
limit  of  the  sum  to  be  paid  by  him  for  that 
purpose.     Doe  dem,  Jarman  v.  L  arder,    92 

2.  By  a  marriage  settlement,  defendant,  in 
consideration  of  40002.  paid  by  the  father  of 
the  intended  wife  as  a  marriage  portion,  and 
in  consideration  of  the  marriage,  covenanted 
to  pay  an  annuity  of  800/L  a  year  to  plaintiff, 
to  the  use  of  the  intended  husband  and  wife, 
during  their  Joint  lives : 

Held,  that  the  deed  did  not  require  a  UL 
ad  valorem  stamp,  as  upon  the  sale  of  an 
annuity.  Maeeey  and  Another  v.  The  Reve- 
rend John  Nanney,  Clerk,  473 

3.  An  agreement  tot  the  sale  of  goods  and 
good  will  for  60/. :  Held  to  require  a  stamp. 
Soulh  V.  Fineh.  m 

4.  The  following  resolution  was  adopted  by  a 
vestry,  and  entered  in  the  vestry  boob, 
touching  the  rents  of  land  which  had  been 
devised  to  the  parish  for  the  repairs  of  the 
church : — 

"  The  undersigned  consent  to  the  liquida- 
tion of  the  debt  due  to  Dr.  Wrench,  amount- 
ing to  63/.  7«.  to  be  charged  upon  the  in- 
come of  the  church  land;  8/.  8«.  to  be  ool- 
looted  by  a  church  rate ;  amounting  in  the 
whole  to  61t  Ihe. ;  such  money  so  to  be  paid 
from  the  rents  of  the  church  land,  after  dis- 
charging the  bills  now  outstanding,  and  such 
repairs  of  the  church  as  may  be  ordered  by 
the  archdeacon  for  the  time  being,  duriog 
the  progress  of  the  above-mentioned  liquid- 
ation :" 

Held,  that,  at  all  events,  without  a  stamp, 
the  entry  conveyed  no  interest  to  the  rector. 
Wrench  v.  Lord.  672 

6.  An  assignment  of  a  mortgage  was  stamped 
with  a  Zbe,  stamp:  Held  sufficient,  notwith- 
standing the  seisin  of  the  mortgagor  was  not 
proved.     Doe  dem  Brame  v.  Maple,         832 

STATUTE,  CONSTRUCTION  OF. 
See  East  Ibdia  Cobpakt. — Ibsolybbt  Dbbt- 
ob's  Act,   Cohstbuctioh    of. — Mubicipai 
cobpobatioh. — evidbncb,  4. 

STATING  PROCEEDINGS. 
See  Pbaotiob,  18.  23. 
STOCK-JOBBING. 
See  Plbadihg,  7.  10. 

SUGGESTION  ON  JUDGMENT  ROLL. 
See  Elbctiob  Pbtitiob. 
The  Court  will  not  enter  on  the  roll  a  sugges- 
tion of  the  proceedings  disclosed  on  a  motion 
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to  eater  vp  judgment  on  the  eertlfioate  of  tbe 
Speaker  of  the  Home  of  Gommone  nnder  9 
a.  4y  e.  22.    Bwuim  and  (Hken  r.  Dwuiat 
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SUKBTY. 

jSm  Bakkbupt,  4. 

TBNDBR. 

&•  LnH,  4.~Sau,  CoHTBAor  or. 

TIMB  FOR  PLBABING. 

jSSm  Pbacticb,  7. 

TRAVBBSB. 

3h  Bti2>biicb,  2.— Plbaddto,  0. 

TBB8PASS. 

Sm  Costs,  4. 6. 9. 

TBOYBB. 

I.  In  trorer  for  awatoh,  defendant  pleaded 
that  U  was  not  the  property  of  the  plaintiff, 
and  proved  that  it  had  been  in  defendant's 
possession  for  fonr  years  prerions  to  the 
death  of  a  former  owner  ,*  but  having  also 
pot  in  evidence  letters  of  administration 
granted  to  him  of  the  effects  of  the  former 
owner.  Held,  that  the  declarations  of  such 
owner  were  evidence  against  him.  Smith  v. 
SmiA,  Admimatrator  of  Smith.  29 

1  A  promissory  note  delivered  by  defendant 
to  plaintiff,  payable  to  plaintiff's  order,  and 
was  stolen  from  plaintiff  by  his  clerk,  who, 
after  forging  plaintiff's  indorsement  ob- 
tained payment  of  the  defendant's  banker: 
the  banker  handed  the  note  to  the  de- 
fendant : 

Held,  thnt  plaintiff  was  entitled  to  recover 
the  amount  at  the  hands  of  defendant  in  an 
action  of  trover,  notwithstanding  six  weeks 
had  elapsed  before  plaintiff  discovered  and 
gave  defendant  notice  of  the  loss  of  the 
note.  Johnaon  OMd  Another  v.  Windel  and 
AaMher,  225 

S.  An  inkeeper  is  not  liable  in  trover  for  the 
loss  of  articles  deposited  in  his  honse  for  the 
pnrpoM  of  being  forwarded  by  a  carrier. 
WiUiamm  v.  (7mm.  849 

VENDOR  AND  PUBGHASBR. 

P.  oraBy  agreed  to  grant  defendant  a  lease 
for  sixty  years :  defendant  paid  part  of  the 
consideration,  but  P.  died  before  the  con- 
tract was  carried  into  effect  Plaintiffs, 
P/s  executors,  then  granted  the  lease,  which 
recited  that  P.'s  agreement  had  been  treated 
as  void  by  the  Court  of  Chancery,  and  that 
the  lease  was  granted  pursuant  to  a  proposal 
of  plaintiff  thereinafter  mentioned. 
Plaintiffs  having  paid  their  own  attorney 


his  charges  for  drawing  this  lease.  Held  that 
they  were  entitied  to  sue  defendant  for  mo- 
ney paid,  and  tha^  in  their  own  right  (Ttm- 
mU  and  Another.  10 

VBKUB. 
See  Costs,  1. 
VERDICT. 
On  a  plea  in  a  libel  cause,  the  issue  was  made 
up   of  three  material   fiscts:   daring   tho 
summing  up  of  the  Judge,  the  jury  ex- 
pressed tiiemselves  satisfied  as  to  one  of 
the  facts  in  Ikvour  of  the  plaintiff;  and  the 
Judge  told  them  that,  in  order  to  find  for  the 
defendant  on  that  issue,  they  most  be  satis- 
fied that  all  the  three  facts  were  proved  in 
substance.    The  jury  after  retiring  for  two 
hours,  found  on  that  issue  a  verdict  for  the 
defendant 

The  court  refVised  to  alter  the  verdict 
Napier  v.  Duniel  and  Welch.  77 

WAGEB. 

See  PLBAniso,  10.— GAicnra. 

WAIVER. 

See  Pbaoticu,  17.  24. 

WAREHOUSEKEBPEB. 

See  LxBX,  2. 

WAY. 

See  Pleadiso,  1. 

WITNESS. 

See  PBAcnon,  2. 14. 19.— BvmniroB,  7. 

WOBK  AND  LABOUR. 

See  EviDUiCX,  10. 

WRIT  OP  INQUIRY. 

See  Costs,  12. 

WRIT  OP  INTRUSION. 

1.  A  writ  of  intrusion  is  maintoinable  by  one 
in  renudnder  for  an  intrusion  made  after 
the  determination  of  an  estate  pur  autre  vie. 

2.  A  demandant  who  claims  under  a  devise 
may  msintain  the  writ 

8.  The  limitation  of  time  for  suing  out  the 
writ  is  fifty  years.  Pierey,  demandant,  Gar^ 


WRIT  OP  RIGHT. 
The  demandant,  in  a  writ  of  right,  must  al- 
lege in  his  count,  as  well  as  prove,  a  seism 
in  his  ancestor  within  sixty  years.  Dume- 
day,  demandant,  v.  Sir  Michard  ffughee, 
Bart,  tenant.  *39 

WRIT  OF  TRIAL. 
See  Pbacticb,  21. 
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CASES 


NISI  PRIUS. 


COUET  OF  KING'S  BENCH. 

Adjovnmed  Sittings  at  Weatminater,  ofijer  EUary  Ikrm,  1835. 

BSFOBB  LORD  DSNMAN,  0.  J. 


LEDIARD  V  BOUCHER.    Feb.  7. 

In  assumpsit,  payments  which  do  not  amount  to  a  bar  to  the  action,  bat  merelj  g^  to  re- 
dace  the  plaintiff's  demand,  need  not  be  specially  pleaded,  but  maybe  giyen  in  evidence 
in  mitigation  of  damage^,  nnder  a  plea  of  non-assumpsit 

Assumpsit. — ^The  Jirtt  count  of  the  deolantion  was  on  a  promissory  note, 
made  by  the  defendant  for  26^.  9s.,  payable  to  the  plaintiff;  the  ieeond  coant 
was  for  nee  and  ooonpation ;  and  the  Mrd  count  upon  an  account  stated.  Plea 
to  the  first  count— that  the  note  was  giyen  without  consideration ;  and  to  the 
residue  of  the  declaration — ^Non-assumpsit 

No  question  arose  on  the  plaintiff's  claim  in  respect  of  the  bill  of  exchange^ 
as  it  was  conceded,  that  theyirs<  plea  could  not  be  substantiated  by  proof. 

With  respect  to  the  second  count,  it  appeared  that  the  defendant  had  occupied 
a  house  belonging  to  the  plaintiff  for  two  years  and  a  half,  the  rent  of  which 
amounted  to  25^. 

StuTy  for  the  defendant,  proposed  to  give  in  cTidence  a  rent  book,  by  which 
it  appeara),  from  entries  in  the  plaintiff's  handwriting,  that  the  defendant  had, 
M-|       St  Tarions  ^times,  paid  the  plaintiff  different  sums  of  money  for  rent,  so 

^       as  to  reduce  the  amount  of  rent  to  \bl. 

Oripptf  for  the  plaintiff. — I  submit  that  this  eyidenoe  is  not  receivable  under 
the  plea  of  the  general  issue.  Since  the  rules  of  H.  T.  5  Will.  4,  the  general 
iflsue,  in  an  action  for  use  and  occupation,  merely  puts  in  issue  the  fact  of  the 
occupation,  and  payment  must  be  specially  pleaded ;  the  object  of  the  rules 
being,  that  the  plamtiff  should  be  informed  of  the  resl  defence  intended  to  be 
setup. 

Lord  DENMAif,  C.  J.  I  shall  receiye  the  eyidence.  I  take  the  rule  of  H. 
T.  respecting  payment  to  mean  a  complete  payment,  which  is  an  answer  to  the 
action,  and  not  a  partial  payment,  which  merely  goes  to  the  amount  of  the 
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damages.  It  would  be  absurd  that  a  pkintiff  should  be  allowed  to  ^  for  any 
he  pleased,  without  the  other  party  having  an  opportunity  to  out  it  down. 

Verdict  for  the  plaintiff  on  the  first  count  on  the  notei  and  for  15/.  on  the 
count  for  use  and  occupation. 
Cripp^i  for  the  plaintiff. 
Steer  J  for  the  defendant. 

[Attorneys— Xedionf  and  BuMmry.l 


On  the  point  decided  in  this  case,  there  has  been  some  difference  of  opinion.  In  the 
case  of  Pidfrey  v.  Sill,  Hereford  Spring  Assizes,  1836,  which  was  an  action  of  assumpsit 
for  a  reterinarj  surgeon's  bill,  with  a  plea  of  non-assvmpsit,  it  was  proposed,  on  the  part 
of  the  defendant,  to  give  ev'idence  of  a  payment  of  502.,  and  in  that  case  Mr.  Justice  Park, 
after  having  conferred  with  Mr.  Justice  Coleridge,  was  inclined  to  hold  that  the  evidence 
was  inadmissible,  because  there  was  no  special  plea  of  payment  However,  the  point  did 
not  ultimately  arise,  as  Mr.  Greaves,  *who  was  counsel  for  the  plaintiff',  on  the  ^^^ 
verdict  being  returned  for  the  plaintiff's  whole  claim,  consented  to  reduce  it  by  i> 
the  sum  of  602.  The  following  case  has  been  since  decided  in  the  Court  of  Common 
Pleas. 

COURT  OP  COMMON  PLEAS. 

BirOBl  LORD  CBIir  JUSTICK  TINDAL,  MR.  JUSTICl  PARK,  KR.  JVSTIOl  GABRLIK,  AVD  ICR. 

JUSTICI  VAUOBAH. 

SHIRLEY  «.  JACOBS.    Jwu  4. 

AssinfPSiT  on  a  bill  of  exchange,  by  the  plaintiff  as  drawer  against  the  defendant  as' 
acceptor.  Plea— That  the  defendant  did  not  accept  the  bill.  At  the  trial  before  Tindal, 
C.  J.,  at  the  London  Sittings  after  Hilary  Term,  the  defendant  oflbred  evidence,  in  reduc- 
tion of  the  damages,  of  payments  on  account  amounting  together  to  11/.  l&t.  On  the 
part  of  the  plaintiff  it  was  objected  that  this  evidence  could  not  be  received  under  the 
plea  of  non-acceptance.  His  lordship  admitted  it,  and  the  jury  by  their  verdict  gave  the 
defendant  credit  for  the  payments.  In  Easter  Term,  MiUer  obtained  a  rule  to  increase 
the  damages  by  the  sum  of  lU.  15f.,  on  the  ground  urged  at  the  trial. 

Bompatj  Seijt,  and  Mamel,  now  shewed  cause. — ^They  submitted  that  though  it  was  not 
competent  to  a  defendant  under  such  a  plea  to  |^ve  payment  in  evidence  so  as  altogether 
to  destroy  the  plaintiff's  right  of  action ;  yet  such  evidence  wae  admissiUe  to  the  extent 
that  it  was  received  at  the  trial— namely,  to  reduce  the  damages :  because,  before  the 
promulgation  of  the  new  rules,  payment  after  issue  joined,  or  even  after  judgment  by 
default,  might  be  g^ven  in  evidence  for  the  like  purpose.  They  stated  that  Lord  Chief 
Justice  Tindal  had,  on  a  former  occasion  (at  Nisi  Ihrius),  decided  this  point  in  the  same 
way,  and  that  Lord  Denman,  C.  J.,  in  an  action  for  use  and  occupation,  had  expressed  the 
same  opinion.    They  also  cited  the  case  of-^—  «.  Padden.(a) 

MiUer,  in  support  of  the  rule,  submitted,  that,  to  entitle  the  defendant  to  give  paymeal 
in  evidence,  he  ought  to  have  pleaded  it  specially  under  *thenew  rules;  and  that  |-«. 
payment  was  now  put  on  the  same  footing  with  set-off.  l 

TiKDAL,  C.  J. — I  take  the  meaning  of  the  rule  to  be  this— Chat  **  payment''  is  used  to 
denote  that  which  is  intended  as  an  answer  to  the  action.  In  the  present  case,  the  evi- 
dence was  not  offered  with  that  view;  it  was  only  offered  in  reduction  of  the  damages. 
Whether  the  issue  between  the  parties  be  general  or  special,  there  are  two  points  In  sudi 
an  action  for  the  jury  to  inquire  into— the  one,  for  whom  the  issue  is  to  be  found— the 
other,  the  amount  of  the  damages  the  plaintiff  has  sustained.  In  order  to  ascertain  the 
amount  of  damages,  the  bill  must  be  produced ;  and,  if  it  appear  that  any  part  of  it  has 
been  paid,  they  can  only  give  as  damages  that  which  remains  unpaid.  It  would  be  a 
singular  thing  indeed.  If,  when  the  bill  is  put  in  and  it  is  made  to  appear  that  a  part  of  it 
has  been  satisfied,  the  jtky  must  still,  on  their  oath,  ssy  that  the  full  amount  remains 

(a)  Seweirs  Dig.  of  Prac.  276.  In  that  case,  which  was  tried  at  the  TTmchester  Spring 
Assizes.  1836,  Mr.  Justice  Patteson  said,  "  A  plea  of  payment  which  operates  as  a  bar  to 
the  action  is  not  supported  byproof  of  payment  of  a  smaller  sum;  such  evidence  can  only 
be  used  by  way  of  mitigation  of  damages." 


4] 


7  Cabbinotok  &  Patnb.  471 


due.  In  the  caw  of  a  Judgment  hj  defknltj  or  on  a  reference  to  the  maeter  or  prothono* 
tazy  to  ascertain  the  amount  doe  on  a  bill,  partial  payments  are  and  hare  always  been 
allowed  in  redaction  of  the  rerdiet 

Ifr.  Justice  Pabk,  Mr.  Justice  Qabilbi,  and  Ifr.  Justice  VAUOHAir,  were  of  the  same 
opinion.  Bule  discharged. (a) 

(a)  One  object  of  this  motion  was  to  increase  the  damages  from  192. 1  Of.  to  30/.,  so  as 
to  justify  the  arrest  of  the  defendaai— another  rule  being  pending  for  oosts  under  the  4^ 
Goo.  3y  c.  46, 8. 3. 


BBTOKI  MB.  JtTSTTOX  OOZiKBIDQX. 


REX  V.  WIOLBT. 


A  witness  in  a  prosecution,  tried  at  the  King's  Bench  sittings,  struck  the  defendant  after 
the  trial  was  orer,  as  both  were  in  the  lobby  of  the  court.  The  witness  being  brought 
into  court  in  eustodr,  and  eridence  giren  of  these  facts,  the  Judge  committed  him  to  thn 
custody  of  the  marshal  for  three  days  for  this  contempt  of  the  court. 

A  person  who  is  subpoanaed  as  a  witness  in  a  criminal  prosecution,  tried  at  the  King's 
Bench  Sittings,  but  who  is  committed  for  a  contempt  of  that  court  in  striking  the  de- 
fendant, has  the  same  prlyllege  from  arrest  in  returning  home  from  the  prison  after  his 
imprisonment  has  expired,  that  he  would  have  had  in  returning  home  from  the  court, 
if  he  had  not  been  committed. 

Pebjubt. — ^The  oase  wur  opened  by  F.  Pollook,  A.  G.  *,  but  it  was  stopped 
on  the  openiDg  by  the  learned  jndge  directing  an  aoqnittal. 
^g-^  *Af&r  the  verdict  had  been  reoorded^  Mr.  O'Gorman  Mahon,  the  pro- 

-*  seontor,  who  had  left  the  oourt,  retamed,  and  stated  that  he  had  Men 
senred  with  a  paper^  and  that  he  wished  to  be  informed  by  the  learned  jndge, 
whether  he  was  not  privOeged  from  arrBBt,  as  he  had  been  subpoenaed  as  a  wit- 
ness in  this  proseoution. 

GoLEUDGSy  J.  (having  looked  at  the  paper.) — ^Ton  are  privileged  from  arrest 
in  returning  hem  this  court  to  your  house.  The  paper  that  bis  been  served 
upon  you  is  not  a  writ,  but  a  notioe. 

Mr.  (VGhDrman  Mahon  left  the  eourt;  and  in  the  lobby  he  struok  the  defen- 
dant, and  was  brought  into  court  in  custody. 

FlcUi  moved  that  Mr.  (yCkmnan  Mahon  should  be  committed  for  a  oontempt 
of  the  Oourt. 

Witoosses  were  examined  who  saw  the  assault;  and  witnesses  were  called  by 
Mr.  CGorman  Mahon,  with  a  view  of  shewing  that  the  defendant  had  pushed 
against  him  before  anv  blow  was  given. 

CoLXRn)GX,  J.— (rOorman  Mahon,  yon  stand -committed  to  the  custody  of 
the  Marshall  for  a  oontempt  of  this  oourt.  Your  committal  is  for  three  days; 
and  in  consequenoe  of  a  statement  that  has  been  made,  I  think  it  right  to  inform 
you,  that  the  same  privilege  from  arrest,  which,  as  a  witness^  you  would  have 
enjoyed  in  returning  from  this  court  to  your  own  house,  you  will  have  a  right 
to  on  the  expiration  of  your  imprisonment,  in  going  to  your  own  house  from 
the  prison  in  whioh  you  are  committed. 

f:  FoUock^  A.  O.  and  Murphy  for  the  proseoution. 

FlaU  and  KeUy  for  the  defendant. 

[Attorneys— BoiAaai  and  Wi§U§>'\ 
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*BSFOEE  LORD  DENBfAN^  0.  J. 

DOE  on  the  DemiBe  of  WETHEBELL  v.  BIBS).    FA.  11. 

PreriouBly  to  the  trial  of  an  igectment,  the  defendant's  then  attorney  signed  admissions, 
commencing,  "  We  hereby  agree  to  admit  on  the  trial  of  this  cause/'  kc  On  the  trial 
the  admissions  were  read.  The  Court  of  King's  Bench  afterwards  granted  a  new  trial, 
and  the  attorney  for  the  defendant  died.  The  second  trial  took  place  on  the  11th  of 
Febmazy,  and  on  the  7th  of  Februaiy,  the  defendant's  then  attorney  gave  notice  to  the 
attorney  of  the  lessor  of  the  plaintiff,  that  he  should  make  no  admissions ;  and  the  lat- 
ter sent  back  an  answer,  stating  that  the  admissions  already  made  were  bhiding : — 
Held,  that  on  the  second  trial  these  admissions  were  receiyable  in  eridence. 

This  was  a  new  trial  of  the  case  reported  ante,  Vol.  6,  p.  195. 

It  was  proposed,  on  the  part  of  the  lessor  of  the  plaintiff,  to  pot  in  the 
admissions  which  were  made  oy  the  attorneys  on  both  sides  previoos  to  the  for- 
mer trial. 

FoUett,  S.  G.,  for  the  defendant. — ^I  object  to  the  admissions  made  with  a 
yiew  to  the  former  trial  being  now  read  in  evidence,  as  distinct  notice  ha^  been 
given  that  we  should  make  no  admissions  on  the  present  trial. 

It  was  proved  by  Mr.  Nind,  one  of  the  attorneys  for  the  lessor  of  the  plun* 
tiff,  that  the  admissions  were  signed  before  the  former  trial  by  Mr.  Sims,  the 
then  attorney  for  the  defendant.  He  also  stated  that  Mr.  Sims  had  died,  and 
that  Mr.  Bird  was  now  the  attorney  for  the  defendant 

Lord  Denman,  C.  J. — Are  not  these  admissions  receivable  as  being  admis- 
sions made  by  a  person  who  was  at  that  time  attorney  for  the  defendant  J 

FoUeUy  S.  O. — ^The  attorney  may  no  doubt  make  admissions  previously  to  the 
trial,  and  the  party  will  be  bound  by  them;  but  I  do  not  apprehend,  that  admis- 
sions used  at  a  first  trial  are  binding,  after  the  court  have  set  aside  the  verdict 
and  ordered  a  new  trial,  more  especially  if  there  has  been  notice  given  to  the 
other  party  that  no  admissions  will  be  made. 

Loid  Denman,  C.  J. — ^Is  there  any  thing  in  the  admission  to  limit  them  to 
that  particular  trial  7 

*FoUeU,  S.  G. — ^No,  my  Lord;  they  commence — "We  hereby  agree  p.. 
to  admit  on  the  trial  of  this  cause,"  &g.  '- 

F.  FoUockf  A.  G. — ^In  the  case  of  Elton  v.  Larkins,  which  was  a  second  trial 
of  an  action  on  a  policy  of  insurance,  and  which  is  reported  in  Moody  &  Robin- 
Bon,ra)  Lord  Chief  Justice  Tindal  says — ^*I  think  the  expression,  'it  is  acreed 
to  admit  on  the  trial,'  applies  to  every  trial  which  may  take  place  by  the  direc- 
tion of  the  Court;  but  I  wiU  save  the  point."  This  report  is  certainly  veiy 
abort;  but  the  attorneys  on  both  sides  have  been  applied  to,  and  their  reoolleo- 
tion  of  the  point  is  so  faint,  that  they  can  give  us  no  further  information. 

Sir  J,  CampbdL — There  is  a  very  full  report  of  the  case  of  Elton  v  Larkina 
in  Carrington  &  Payne.(&) 

It  was  nroved  by  Mr.  Bird,  the  attorney  for  the  defendant,  that  he,  on  the 
7th  of  February,  gave  notice  to  the  plaintiff's  attorneys,  that  he  should  not 
consent  to  the  iMimissions  used  on  the  fonner  trial  beinff  used  on  the  present 
trial  ;(c)  and  that  on  the  9th  of  February,  he  received  an  answer  from  the 
plaintiff's  attorneys,  statinff  that  the  admissions  were  binding. 

Lord  Denbian,  C«  J. — ^I  think  there  is  no  doubt  that  these  admissions  are 
receivable. 

The  admissions  were  read. 

The  cause  was  afterwards  refeired. 

(a)  1  M.  k  Rob.  196.  {h)  Ante,  Vol.  6,  p.  385. 

(e)  The  present  trial  was  on  the  11th  of  Fehmaiy. 
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F.  fdBockj  A.  Qr.y  Sir  J.  Oampheil,  KeUy,  and  Keating  for  the  plaintiff. 
FcUet^  8.  G.)  ThesigtTj  and  /8'^eeri  for  the  defendant. 

[Attornejrs— i\^mJ  j-  CottereU^  and  ^M.] 


Adjov/med  Sittings  in  London^  after  Hilary  Term,  1835. 

BSFOaE  LORD  DENMAN^  0.  J. 

BEX  V.  HULME.     Feb.  23. 

On  an  indictment  for  perjury  committed  by  A.  on  the  trial  of  an  action  against  B.  and 
others,  B.  is  not  rendered  incompetent  as  a  witness  for  the  prosecution  merely  on  the 
ground  that  he  has  not  paid  the  debt  and  costs,  and  has  filed  a  bill  in  equity ;  but  It 
seems,  that,  if  B.  expects  that  A.  will  be  a  witness  against  him  in  a  simOar  action 
coming  on  for  trial  soon  after  the  indictment,  that  ia  such  an  immediate  interest  in  B. 
as  will  disqualify  him  from  being  a  witness. 

The  defendant  waa  indicted  for  perjury  committed  on  the  trial  of  an  action 
by  the  firm  of  Holme  &  Co.,  against  Gibson  and  others.  Gibson  was  called  as 
a  witness  for  the  proeeontion ;  and  he  stated  that  he  was  one  of  the  defendant's 
in  the  action,  that  he  had  not  paid  the  debt  and  costs,  but  had  filed  a  bill  in 
equity,  and  he  expected  that  the  defendant  Hulme  would  be  called  as  a  witness 
against  him  in  another  cause  which  was  comina  on  between  the  same  parties. 

Sir  J,  Campbell,  for  the  defendant,  objected  that  the  witness  was  incompe- 
tent. The  case  of  Bex  v.  Dalby  decided  that  the  person  who  had  been  charged 
with  a  sum  of  money  by  the  perjury  of  the  only  witness  examined,  and  had 
filed  a  bill  for  relief,  was  not  a  competent  witness  on  an  indictment  for  that  per- 
jury,  though  he  had  since  paid  the  mone^.(a)  The  case  of  Bex  v.  Eden,  before 
Lord  Kenyon,  is  also  quatuor  pedibus  with  the  present.(&)  There  is  a  note  in 
Peake's  Nisi  Prius  Cases,  which  brings  together  all  the  cases  on  the  subject. 
That  note  commences  by  saying,  "  The  cases  on  this  point  are  very  contradic- 
tory." But  I  submit  that  all  the  cases  Mpree  in  the  effect  of  the  additional 
fiMsts  elicited  in  this  case.  The  result  of  all  the  cases  is,  that  an  immediate 
^.|       interest,  either  *for  or  against  the  witness,  renders  him  incompetent.    It 

-*  is  admitted  that  if  the  verdict  and  judgment  be  obtained  by  the  eyidence 
of  the  witness,  it  is  ground  of  relief  in  equity.  But  the  record  of  a  conviction 
ia  a  general  and  permanent  disqualification.  Therefore,  Gibson  is  benefitted 
by  Hulme's  being  prevented  from  appearing  as  a  witness  against  him  on  any 
future  trial. 

WigJumcmf  on  the  same  side.  The  statute  of  the  fifth  of  Elizabeth  renders 
ft  party  convicted  of  perjurv  under  its  provisions  incompetent,  notwithstandiog 
the  kind's  pardon.  Theren>re  the  witness  has  a  direct  and  manifest  interest,  aa 
the  verdict  and  judgment  in  this  case  will  pass  before  the  trial  of  the  causes  in 
which  he  will  be  defendant. 

F.  Pollock,  A.  G.,  for  the  prosecution.  In  Phillip's  Law  of  Evidence,  it  ia 
aud,  ''  It  is  a  eenend  rule,  that  in  criminal  prosecutions  the  injured  party  may 
be  a  witness,  uthough  on  the  conviction  of  the  prisoner  he  will  in  many  cases 
be  entitled  to  a  rewud.    It  is  the  constant  practice  on  an  indictment  for  rob- 

U)  Pea.  N.  P.  G.  12. 

(6J  1  Esp.  K.  P.  0.  97.  That  case  decided,  that  on  an  indictment  for  peijury  in  what 
the  defendant  as  a  witness  swore  on  a  triatj  the  party  against  whom  the  verdict  went  in 
ooasiBqu«noe  of  such  testimony  was  inadmissible,  until  he  had  paid  the  debt  and  costs  ia 
that  action.    • 
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bery,  to  admit  the  eyidenoe  of  the  person  who  has  been  robbed:  and  it  k  not  a 
sufficient  objection,  that  he  will  be  entitled  to  the  restitution  oi  his  propmy  on 
the  conviction  of  the  offender.  The  same  evidence  is  admitted  in  prosecutions 
for  a  cheat  or  for  perjury ;  and,  in  the  case  of  perjury,  it  is  not  material  whether 
the  party  has  or  has  not  satisfied  the  judgment  in  the  suit  in  which  the  peijnry 
was  committed.''  The  author  continues :  ^^  It  was,  indeed,  at  one  time  Uioa^ht 
an  indispensable  requisite  to  show  the  judgment  satisfied,  on  the  supposition 
that  the  partj,  in  case  of  his  procuring  a  conviction,  might  use  it  for  the  pur- 
pose of  obtaining  relief  in  equity  against  the  judgment/'  And  at  this  part 
comes  the  two  cases  relied  on  by  Sir  John  Oampbell.  But  it  proceeds  thus : 
«  But,  as  it  is  now  an  established  rule,  that  a  Oourt  of  equity  will  not  grant 
relief  on  a  ^conviction  which  proceeds  on  the  evidence  of  the  prosecu-  p^^A 
tor,  there  can  be  no  objection  to  his  being  admitted  a  witness."  There-  ^ 
fore,  Oibeon's  interest  is  rather  a^nst  his  giving  evidence.  And  the  spirit  of 
the  law  on  the  subject  of  interest  is  shewn  bv  the  act  of  Parliament,f  <a)  which 
requires  the  judee  to  indorse  on  the  record  the  name  of  a  witness  objected  to, 
on  the  ground  that  the  verdict  would  be  evidence  for  or  against  him ;  though 
I  do  not  say  that  the  act  applies  to  a  case  of  perjury.  So  much  as  to  the  firet 
point.  The  second  ground  of  objection  is,  that  the  witness  is  intercBted.  It  is 
no  legal  interest.  It  is  no  pecuniary  interest.  The  defendant  may  or  may  not 
be  the  only  witness.  It  would  go  to  prevent  any  man  from  being  a  witness  in 
perjury  who  expected  that  the  defendant  mwM  be  a  wkness  against  him. 
There  was  a  case  of  Campbell  v.  Freding,  in  which  there  was  a  ve^iet  against 
the  defendant^  who  obtained  a  new  triid  and  indicted  two  of  the  witnesses  for 
peijury,  and  was  a  witness  against  them.  In  that  case  I  do  not  toy  that  the 
objection  was  taken.  But  my  Lord  Tenterden,  who  tried  it,  was  an  exceeds 
ingly  accurate  man,  and  would  not  have  allowed  the  witness  to  be  examined  if 
bjr  law  he  had  been  incompetent.  It  is  no  pecuniary  interest  It  may,  as  my 
mend  says,  put  the  party  in  a  better  situation;  but  this  does  not  lender  him 
incompetent. 

IbUeU,  S.  G-.,  same  side.  I  understand  the  rule  to  be,  that  the  injured  party 
was  at  common  law  a  witness  in  all  oases  except  forgery.  In  actions  a^unst 
the  hundred,  the  record  of  conviction  is  put  in  as  of  evidence.  The  cases  re- 
ferred to  on  the  other  side  were  overruled  in  Rex  v.  Boston,  4  East,  672.(6) 
The  witness  expects  that  Hume  will  be  called.  *But  suppose  he  is  not  r^^^ 
called.  Suppose,  in  a  civil  action,  a  man  were  to  be  asked  and  say,  if  ■- 
the  verdict  is  one  way  in  this  case,  no  action  will  be  brought  against  me ;  or, 
on  the  country,  an  action  will  be  brought,  would  that  render  a  man  incom- 
petent 7  In  no  case  does  this  sort  of  expectation  create  incompetency.  It  is 
only  matter  of  observation  to  the  jury. 

Sir  J.  GampbeU,  in  reply.  As  to  the  first  ground,  the  two  cases  I  cited  are 
expressly  in  point,  if  they  are  good  law.  I  am  not  aware  that  they  have  ever 
been  overruled.  It  has  been  said,  certainly,  that  a  Court  of  equity  will  not 
give  relief  upon  a  conviction  which  proceeds  on  the  evidence  of  the  prosecutor. 
Bo  &r,  but  no  farther.  There  are  twenty  cases  in  the  note  I  have  cited  to 
shew,  that,  if  a  party  has  an  immediate  interest,  he  is  incompetent.  It  is  get- 
ting rid  forever  of  all  demands  by  Hulme  &  Co.  If  this  verttict  is  of  acquittal, 
Hulme  will  be  a  competent  witness ;  if  it  is  guilty,  he  will  be  incompetent. 
Then  has  not  Gibson  an  interest  in  the  event  of  tiiis  prosecution  ? 

Gibson,  being  asked  by  the  Lord  Chief  Justice,  said,  that  he  was  the  prose- 
cutor, but  did  not  prefer  this  indictment  with  any  view  of  rendering  Hulme 
ineompeleiit 

Lora  DiNBiAN,  C.  J.  With  regard  to  the  first  point,  it  is  quite  clear  that 
the  two  decisions  referred  to  are  precisely  in  point.    But  I  confess  I  think  that 

(«)  3  Je  4  WiU.  4,  c  4S,  8.  26,  set  forth  Ante,  Vol.  6,  p.  283. 

(b)  SeealloAbl1aham9.Bnm^4Barr.  2261.  B^stat  9Geo.4|0.8S,  s.2,t]M  par^r 
whose  name  Is  foiged  is  rendered  a  cqpnpetent  witness  for  the  prosecution. 
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those  cases  hate  been  overruled.  And  I  have  alwajs  nnderstoed  of  late  years, 
that  the  Courts  have  considered  that  a  oonviotion  obtained  by  the  evidence  of 
the  party  shall  not  be  used  in  his  favour.  The  second  point  appears  to  be  a 
new  one,  not  touched  by  any  of  the  cases ;  and,  I  must  sav,  I  reel  very  groat 
difficulty  about  it.  And  that  being  so,  and  there  being  no  decision  on  the  sub- 
*121  ^^  ^  think  it  *is  my  duty  to  receive  the  evidence,  as  we  aie  not  to  dis> 
J  qualif)r  witnesses  without  some  clear  determination  on  the  subject  If 
I  had  to  decide  the  question  finally,  I  should  reject  the  evidence.  I  only  receive 
it  because  there  is  an  opportunity  of  revising,  my  decision. 

F.  BoBoek,  A.  G.  1  think  I  ought  not  to  press  on  your  lordship  the  recep- 
tion of  the  witness  against  your  lordship's  impression. 

Lord  DsNifAN,  C.  J.  I  think  the  only  ground  on  which  I  could  receive  the 
evidence  is,  the  posability  that  some  great  public  inconvenience  may  result 
from  a  contrary  course,  which  does  not  suggest  itself  to  one's  mind  on  the  first 
oonsideralion  of  the  subject.  And  perhaps  I  may  add,  that  it  is  hardier  fair  to 
subject  a  witness  to  such  strong  observations  a^  would  be  made  upon  him. 

The  witness  vras  not  ezamiuM.  Verdict — ^Not  Guilty. 

F.  PcUochj  A.  G.,  FoOeU,  S.  G.,  and  J.  K  SmUh,  for  the  prosecution. 

Sir  J.  CamjheUj  and  Wightmanj  for  the  defendant. 

[ AttonMjB-VoAiMMi  ^  WmUheroU,  and  Vkard  f  Blower.} 


*133      ^JSSttinge  cU  Westminster  in  Trinity  Ikrm,  1885. 

BEFOBE  MB.  JTJSTIOB  OOLEBIDGE. 

MABSTON  V.  DEAN.    May  60. 

If,  in  an  action  for  nie  and  oocnpatioiii  the  defendant  cannot  shew  by  the  cross-exami- 
nation  of  the  plaintiff's  witnessea,  that  the  premises  are  held  ander  a  written  agree- 
ment, but  it  afterwards  appear  by  the  evidence  of  the  defendant's  witnesses  that  the 
premises  are  so  held,  the  plaintiff  is  not  boand  to  pat  in  the  written  agreement. 

Use  and  occupation.    Fleas-— the  general  issue,  and  a  set-off. 

On  the  part  of  the  plaintiff  a  witness  stated,  that  she  was  present  when  the 
defendant  agreed  with  the  plaintiff  to  take  the  premises  at  80^.  a  year.  This 
witness  at  first  stated  that  she  had  heard  the  plaintiff  speak  of  a  wntten  agree- 
ment, but  afterwards  denied  that  she  had  ever  heard  of  any  agreement  in 
writing.  As  a  further  proof  that,  a  tenancy  had  existed,  a  notice  to  quit, 
which  nad  been  giren  by  the  defendant  to  the  pluntiff,  was  put  in. 

For  the  defendant,  a  witness  was  <Mdled,  who  stated  that  he  had  heard  the 
plaintiff  mention  a  written  agreement. 

N.  R.  Clarke  and  Windier  for  the  defendant,  submitted  that  the  plaintiff 
mast  either  put  in  the  written  agreement,  or  be  nonsuited. 

jKnowla,  for  the  plaintiff. — ^I  submit,  that  as  the  plaintiff  has  successfully 
terminated  hb  case  without  disclosing  the  existence  of  a  written  agreement,  he 
18  not  afterwards  bound  to  put  it  in  in  consequence  of  any  thing  that  may  ap- 
pear in  the  defendant's  case. 

GoLEBiDQB,  J. — ^I  think  that  the  pluntiff  is  not  now  bound  to  put  in  the 
written  agreement.    I  recollect  several  instances  in  which  it  was  held,  that 
when  the  existence  of  a  written  affreement  was  not  proved  till  the  defendant 
^41  ^?^l^^^  ^^^  ^  ^^*^'        plaintiff  was  not  bound  to  put  it  in. 
J     *Tne  defendants  counsel  went  into  evidence  of  their  set-off. 

Verdict  for  the  defandaat 
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KnowIe$  for  the  plaintiff. 

N.  R.  Clarke  and  Winde^er  for  the  defendant. 

[Attorneys— iSMr^,  and  Dean.] 

See  the  cases  of  Fielder  v.  Baj,  ante,  Vol.  4,  p.  61 ;  and  the  case  of  Reed  v.  Deere,  7  B. 
k  C.  266;  and  Rex  v.  Inhabitants  of  Rawdon,  3  Man.  4  Rj.  426;  8  B.  *  0.  708. 


SILK  V.  HUMPHEBY,  Esq.,  and  Another,   Sheriff  of  MIDDLESEX- 

In  an  action  ef  debt  for  a  penalty  of  60/.  for  carrying  the  plaintiff  to  a  prison  under  mesne 

process  within  twenty-fonr  hours;  the  defendant  pleaded  that  it  was  by  the  plaintiff's 

own  consent    Replication,  that  the  plaintiff  did  not  consent: — ^Held,  that  on  these 

^     pleadings  the  defendant  should  begin,  as  the  plaintiff  did  not  go  for  unliquidated 

dunages. 

Debt,  upon  the  stat.  82  Geo.  2,  c.  28,  as.  1, 12,  for  a  penal^  of  502. 

The  declaration  etated,  that,  on  the  5th  day  of  June,  1888,  were  issned  ont 
of  the  Court  of  King's  Bench  a  writ  <»lled  a  capias,  at  the  suit  of  one  Heniy 
Horland,  against  the  phiintiff,  directed  to  the  Sneriff  of  Middlesex,  by  which 
writ  the  sheriff  was  commanded  to  arrest  the  plaintiff,  and  keep  her  until  she 
should  have  siren  bail  or  been  otherwise  discharged.  That  the  said  writ  was 
deUrered  to  tne  defendants,  who  were  then  Sheriff  of  Middlesex,  to  be  executed. 
That  the  defendants  arrested  the  plaintiff,  and  had  detained  her  in  custody. 
That  the  defendants  carried  the  plaintiff  so  arrested  as  aforesaid  to  a  certain 
gaol,  called  White  Gross  Street  Pnson,  within  twenty-four  hours  from  the  time 
of  the  arrest,  thoueh  the  plaintiff  did  not  refuse  to  be  carried  to  some  safe  and 
oonvenient  plaoe  of  her  own  nomination :  whereby  the  defendants  became  liable 
to  piy  the  plaintiff  the  sum  of  502. 

Plea — ^That  the  defendants,  at  the  time  of  the  said  arrest,  informed  ^^^^ 
the  plaintiff  that  she  might  be  carried  to  a  safe  *and  conyenient  dwell-  ^ 
ing-house  of  her  own  nomination,  and  that  the  plaintiff  thereupon  consented 
and  agreed  to  be  taken  to  the  dwelline-house  of  one  William  Ley^;  and  that 
they  were  willing  and  offered  to  the  plaintiff  to  allow  her  to  remain  there  for 
twenty-four  hours,  but  that  the  plaintiff  requested  the  defendants  to  cair^  her 
to  the  prison  mentioned  in  the  said  declaration;  and  that  they  in  oompliance 
with  such  request  did  carry  her  thither. 

Beplioation — That  the  plaintiff  did  not  consent  and  agree  to  be  carried  to  the 
house  of  Levy. 

G.  T,  White  for  the  plaintiff  opened  the  pleadings. 

R.  Alexander  for  the  defendants. — ^Does  not  your  lordship  think  on  these 
pleadings  that  the  defendants  should  b^n? 

CoiiERiDOS,  J. — ^I  think,  as  the  plaintiff  does  not  go  for  unliquidated  dam- 
ages, that  the  defendants  should  begin. 

The  defendants'  counsel  began.  Verdict  for  the  defendants. 

G.  T.  WhtU  and  Knawlee  for  the  plaintiff. 

Camjpbell,  A.  G.,  and  R.  Alexander  for  the  defendants. 

[Attorneys— Cqpefoml,  and  SmUh  ^  Co,] 


On  a  subsequent  day,  the  court  granted  a  rule  to  shew  cause  why  there 
should  not  be  a  new  ttial|  on  grounds  not  at  all  affecting  the  point  of  practice 
aboye  stated. 


♦16] 
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*Adymrntd  SUtmgs  at  Weatmimter^  after  THmttf  Term, 

1835. 


HODSON  and  Another;  Ezecator  and  Executrix  of  HODSON,  v.  MABSHALL. 

June  22. 

In  an  action  hj  A.  against  B.  for  use  and  occupation,  C,  who  was  called  as  a  witnesa 
for  the  plaintiff,  stated  that  A.  had  let  the  premises  to  him,  and  that  his  (C.'s)  tenancy 
was  still  undetermined.  It  was  proposed  on  the  part  of  the  plaintiff  to  ask  0.  whether 
he  had  not  let  the  defendant  into  possession : — ^Held,  that  this  could  not  be  asked  un- 
less G.  were  released  hj  A. ;  and  that  the  stat  3  A  4  Will.  4,  c.  42,  ss.  26,  27,  did  not 
applj  in  this  case. 

Use  and  occnpation.    Plea — general  issne. 

To  prove  that  the  defendant  ooonpied  the  houses  in  question,  whioh  are  situate 
]|i  Deronshire  Street;  Idsson  Oroye,  a  witness  was  called;  who  stated  that  he 
held  them  of  Mr.  HodsoU;  one  of  the  plaintifb^  but  was  not  in  anyway  released 
from  his  tenancy. 

JSrle,  for  the  plaintiff,  proposed  to  ask  this  witness  whether  he  had  not  given 
up  the  premises  to  the  defendant. 

J.  Jervii  for  the  defendant. — ^I  submit  that  that  cannot  be  asked.  This  wit- 
ness oomes  to  discharffe  himself  by  fixing  the  defendant  If  the  witness  was  a 
tenant;  he  is  still  liable  for  the  rent,  unless  he  is  released;  or  there  has  been  a 
florrender  of  his  term. 

£rU.  This  witness  has  no  interest  in  the  issue  of  this  case.  This  verdict 
would  not  be  evidence  either  for  or  asainst  him;  and;  even  it  were,  his  name 
might  be  indorsed  on  the  record  under  the  stat.  3  &  4  Will.  4;  c.  42;  ss.  26; 
27.(a) 

liOrd  Dbnbcan,  C.  J.-*If  the  plaintifb  succeed  in  getting  the  amount  they 

*171     ^^^  claim  from  the  defendant;  that  will  put  an  end  to  their  claim  for 

-I     rent  for  the  time  they  *now  seek  to  recover  for.  The  witness,  therefore. 

has  a  direct  interest  that  the  money  should  be  obtained  from  the  defendant.    I 

most  strike  out  his  evidence. 

The  evidence  of  this  witness  was  struck  out. 

Other  evidence  was  cone  into  with  a  view  of  shewing  the  defendant's  occu- 
pation; when  Erie  for  ue  phiintiff,  elected  to  be  nonsuited.  Nonsuit. 

IMey  and  ChanneU,  for  the  plaintafis. 

jK.  Alexander,  and  «/.  Jervie,  for  the  defendant. 

[Attorneys— Lyle,  and  Adamson.] 


REX  V.  Sir  JOHN  EDMUND  DB  BEAUVOIR.    June  80. 

In  order  to  eonrict  a  person,  on  an  indictment  for  taking  a  false  oath  of  a  qualification 
to  sit  as  member  of  parliament  for  a  borough,  the  jury  must  be  satisfied  beyond  all 
doubt  that  the  property  was  not  worth  3002.  a  year,  and  also,  that  the  defendant  wdl 
knew  that  it  was  not  of  that  value. 

The  indictment  stated,  in  substance,  that;  on  the  5th  of  January;  1835;  at 
the  borough  of  New  Windsor  in  the  county  of  Berks;  at  a  certain  election  fox: 

(a)  Set  forth  ante,  Vol.  6,  p.  283,  (n). 
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members  ParHament,  the  defendant  was  nominated  and  proposed  to  be  elected 
as  a  fit  and  proper  person  apd  dnlj  qualified  to  represent  the  said  borough,  and 
that  he  appeared  as  a  candidate,  and  as  such  became  liable,  on  the  reasonable  re* 
quest  of  any  two  ToterSi  to  depose  and  swear  to  his  qualification  in  estate,  as 
required  by  the  statute.  It  then  proceeded  to  aver,  that  two  electors,  (namins 
them),  on  the  10th  of  February,  before  the  day  fixed  for  the  return,  request^ 
the  defendant  to  take  the  oath  required ;  and  that,  on  the  18th  of  February, 
be  personally  appeared  at  the  police  office,  Hatton  Garden,  before  Messrs.  Bog> 
ers  and  Laing,  and  did  then  and  there  fidsely,  wickedly,  and  knowingly  depose 
and  swear  before  them,  that  he  truly  and  bon&  fide  had  such  an  estate  in  law  or 
equity  to  and  for  his  own  use  and  benefit  of  or  in  lands,  tenements,  or  heredita- 
ments, ^above  what  would  satisfy  incumbrances,  of  the  annual  ralue  of  ^^^ 
8901,  aboTO  reprizes,  as  qualified  him  to  be  a  member,  and  that  his  said  ■- 
lands,  &o.,  were  in  the  parish  of  St.  Sepulchre,  Middlesex :  whereas,  in  truth 
and  fact,  he  had  not  such  an  estate,  and  well  knew  that  he  had  not,  and  had  not 
any  estate  at  all  in  the  said  parish,  and  well  knew  that  he  had  not.  Plea— 
Not  guilty. 

In  addition  to  the  formal  proof  of  the  election,  oath  taking,  Aow,  it  appeared 
that  Captain  Fiti^^erald,  who  was  a  friend  of  the  defendant's  father  ^who  was  » 
baronet,  residing  m  Ireland,  and  considered  to  be  wealthy),  offered  him  a  quali- 
cation  in  England,  and  at  first,  executed  a  deed,  in  the  nature  of  a  rent  charge, 
of  850/.  a  year,  in  which  the  consideration  stated  was  friendship  and  esteem. 
Another  deed  was  afterwards  executed  of  500^,  in  which  the  consideration  ex- 
pressed was  290M.,  but  in  fact  no  money  was  paid.  Both  were  on  property  in 
St.  John  Street.  The  fair  annual  value  of  die  property  was  stated  by  a  surveyor 
to  be  about  200/.  per  annum ;  but  Captain  Fitzgerald,  who  was  called  as  a  wit* 
ness,  stated,  that  ne  thought  it  was  hMj  let,  and  belieyed  it  was  worth  above 
800/.  a  year;  that  he  told  the  defendant  so,  and  that  he  did  not  think  the  de- 
fendant had  any  reason  to  believe  that  the  qualification  in  point  of  value  was 
not  sufficient.  The  estate  was  devised  by  will  (which  was  produced)  to  the  wife 
of  Captain  Fitzgerald,  and  was  intended  for  her  benefit.  The  Captain  stated 
sevenu  reasons  for  thinkiuff  the  property  to  be  worth  800/.  a  year,  and  more, 
and  added,  that  he  had  other  property,  which,  with  that  in  question,  would 
amount  to  more  than  500/.  a  year ;  but  it  was  not  at  the  same  place.  The  de- 
fendant had  delivered  a  paper  at  the  table  of  the  House  of  Commons,  purports 
inff  to  be  a  statement  of  his  qualification,  in  which  he  stated  that  he  was  the 
eldest  son  of  a  person  in  Ireland,  who  was  qualified  to  sit  for  a  coun^,  and  also, 
that  the  consideration  for  the  deed  was  2900/.,  paid  in  Bank  of  *Eng-  p^^ig 
land  notes.  It  also  appeared,  that  a  person,  describing  himself  by  the  ^ 
name  of  the  defendant,  called  at  the  office  of  the  Standard  Newspaper,  and  left 
a  letter  which  was  read,  and  contained  a  similar  statement  respecting  the  quali- 
fication of  his  &ther,  and  the  other  facts  of  the  case. 

Sir  I\  Ihllockf  for  the  defandant. — ^According  to  the  Pftper  containing  the 
statement  of  the  qualification,  which,  though  not  in  the  defendant's  handwrit- 
ing, my  Lord  admitted  in  evidence,  as  having  been  given  in  by  him,  it  appears 
that  his  fiither  was  a  person  qualified  to  sit  for  a  county,  and,  therefore,  the  de- 
fendant needed  not  this  qualification,  being  qualified  without  it,  as  the  eldest  son 
of  a  person  qualified  to  sit  for  a  county.  This  is  not  one  of  those  cases  in  which 
a  party  had  resorted  to  a  false  oath  to  introduce  himself  to  a  station  in  society,  in 
which  he  had  no  right  to  be.  It  was  only  for  convenience  that  he  got  the  Eng- 
lish qualification.  Can  you  doubt  that  Fitzgerald  offered  the  qualification? 
And  it  is  undoubtedly  more  easy  and  less  expensive,  in  the  event  of  a  contest, 
to  establish  a  qualification  on  property  in  London  than  one  in  Ireland.  The 
deed  recites  that  Fitzgerald  was  seised  in  fee,  and  Fitzgerald  thought  he  was  ; 
and  there  is  no  reason  to  suppose .  that  the  defendant  had  any  doubt  about  it. 
On  the  11th  of  February  he  was  required  to  take  the  oath  :  he  took  it  on  the 
18th,  and  parliament  met  on  the  19th.     Fitzgerald  says  he  told  him  he  had  the 
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properiy^asid  it  was  of  the  value  of  800^.  a  year.  The  deed  was  evidenilj  ex* 
eented  on  panose  to.  enableL  the  defendaiil  to  take  the  oath. . .  Bui  unless .  there 
is  some  distinct  evidenee  tiiat  the  deed  was  not  ezeonted  till  after  the  oath  was 
taken,  you  cannot  convict  the  defendant  The  (juestion  is,  did  he  think  Fitr* 
flerald  had  the  power  to  grant  him  the  qualification  ?  Could  he  doubt  an  old 
mend  and  magistrate,  formerly  in  the  army  ?  And  it  is  nothing  to  bring  in 
answer  an  old  will  to  shew  that  Fitzgerald  was  wrong  in  thinking  he  had  the 
^01  estate.  It  cannot  *be  ezpectea  that  the  defendant  would'  ask  to  look  at 
J  the  title  deed.  It  would  oe  insulting,  and  out  of  the  ordinary  course  of 
business  among  gentlemen.  Pitsgerald^  says  he  still  thinks  it  worth  the  money, 
and  he  gives  as  a  reason  that  he  knew  one  of  the  houses  which  let  for  20/.  a  year 
at  a  premium  of  201.,  afterwards  let  for  50/.  a  vear  at  a  premium  of  150/.  You 
must  besatiafied  that  the  oath  was  knowingly  mlse;  and  can  this  be  so  after  the 
evidence  that  has  been  given  of  what  Gapt.  Fitzgerald  told  the  defendant  7 

Lord  Dsnman,  0.  J.,  (in  summing  up),  said,  this  is  an  indictment  charging  the 
defendant  with  having  taken  a  false  oath.  It  is  not,  properly  speaking,  peijurv, 
because  the  same  conseauences  do  not  attach.  But  it  is  a  misdemeanor  in 
&lsely  taking  an  oath  wnich  a  party  is  required  by  act  of  Parliament  to  take 
before  a  magistrate.  You  must  be  convinced  that  Uie  statement  was  &lse,  and 
that  at  the  time  he  made  it  he  knew  it  to  be  so.  The  regular  proof  has  been  siven 
of  the  preliminary  matters.  As  to  the  letter,  it  seems  to  me  that,  althougn  the 
person  who  went  to  the  Standard  office  is  not  dearly  proved  to  be  the  defendant| 
yet  there  are  oircumstanaes  which  I  must  leave  to  you.  The  witness  says  a  gen- 
tleman, retHresentbg  himself  to  be  the  defendimt,  came  three  times  to  the 
oflke,  but  he  had  never  seen  him  before,  nor  has  since.  If  you  think  it  was 
the  defendant,  then  consider  the  letter.  It  seems  to  me  exculpatory.  The 
paper  which  the  defendant  delivered  in  at  the  table  of  the  House  states  the 
consideration  paid  to  be  2900/.  in  Bank  of  England  notes.  An  observation  has 
been  made  on  the  will  nroduced,  and  it  is  said  that  the  husband  has  no  interest 
under  it.  But  I  apprehend  it  is  not  so  in  point  of  law,  because,  tiiough  it  may 
be  ground  for  an  application  to  a  Court  of  equity  to  appoint  trustees  to  take  care 
of  the  wife's  interest,  so  that  the  husband  may  not  use  it,  yet,  in  the  absence  of 
Mt  1  such  ^>plication,  the  property  actually  devised  to  the  wife  '''would  be  in 
J  law  the  estate  of  the  husband.  As  to  property  elsewere  mentioned  in 
Fitzgerald's  evidence,  no  grant  was  made  of  any  other  property  than  this,  and 
the  question  is  as  to  the  value  of  this  property.  As  to  the  defendant's  father 
bein^  qualified  to  stand  for  a  county,  iJthough  it  is  stated  in  the  letter  and 
auahfication  pa^r,  yet  we  cannot  take  it  as  proved,  even  to  shew  that  the  de- 
&ndant  had  no  interest  in  doing  what  he  did,  that  the  facts  were  so.  I  think  it 
important  that  they  should  have  been  proved.  As  to  the  letting  of  the  property 
so  much  under  its  value,  I  cannot  say  I  think  it  is  proved  in  anything  like  a 
sati&ctory  manner.  You  are  to  say  whether  you  are  satisfied  beyond  sJJ  doubt 
that  these  premises  were  not  of  the  value  of  800/.  a  vear.  If  you  are  not,  you 
must  acquit  the  defendant.  If  you  are,  then  consider  whether  the  defendant 
knew  they  were  not  of  that  value.  On  this  I  would  say  no  slight  difference  of 
opinion  would  justify  you  in  finding  the  defendant  guilty;  but  if,  looking  at 
Ktzgerald's  evidence,  and  all  the  circumstances  of  l£is  case,  you  think  he  did 
know  it,  you  must  however  painful  the  duty,  find  the  defendant  suilty.  If  you 
entertain  any  reasonable  doubt  on  either  of  the  points,  you  will  acquit  the  de- 
fendant 

Verdict  not  guilty.    The  jury  added,  that  they  did  not  believe  the  defend- 
ant knew  that  the  property  was  not  worth  800/.  a  year. 

Sir  F:  F^  FolteU  and  (hrtoood  for  the  prosecution. 

Sir  F.  Pollock  and  Clarkson  for  the  defendant. 

[Attorneys — Eieke  and  Beavan.'\ 
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The  Btat  9  Anne,  c.  5,  directs  this  oath  to  be  taken  hj  candidates,  bnt  awards  no  pun- 
ishment in  case  it  be  false.  In  the  case  of  Rex  t.  Smith|  Dong.  426,  it  was  held  to  be  aa 
offence  at  common  law  to  obstruct  the  execution  of  powers  granted  bj  statute,  and  that 
an  indictment  for  such  an  offence  need  not  and  ought  not  to  conclude  "  contra  formam 
ftatuti.'* 


*COUBT  OF  EXCHEaUER.  [•22 

Adjawmed  SUHngs  at  Westminster,  after  Hilary  Ihmiy  1835. 

BSFORS  MB.  BABON  QUBN1CT. 

WELLS  V.  ODY.    Feb.  2nd. 

In  an  action  of  trespass  for  laying  bricks  on  the  plaintiff's  wall,  the  defendant,  under  the 
plea  of  not  guilty,  may  shew  that  the  wall  was  a  party  fence  wall,  and  that  he  was  act- 

'  ing  under  the  provisions  of  the  Building  Act.  Semble,  that  to  entitle  a  party  to  raise 
such  a  wall  it  is  not  necessary  that  he  should  give  notice  to  the  district  surveyor,  and 
that  such  notice  applies  only  to  cases  where  a  party  intends  to  take  down  any  build* 
ing;  but,  even  if  such  a  notice  be  required,  the  district  surveyor  may  waive  it.  If  a 
defendant  intended  to  proceed  under  the  Building  Act  he  would  be  entitled  to  notice  of 
action,  Ac,  although  he  may  not  have  acted  exactly  according  to  its  provisions. 

Trespass  for  breaking  the  plaintiff's  close  in  the  parish  of  St.  Marj-le- 
Strand^  and  laying  bricks  on  his  wall.     Plea — ^Not  guiltj. 

It  appeared  that  the  plaintiff  was  the  owner  of  premises  in  Dmrj  Conrt^  and 
that  the  defendant,  who  occupied  adjoining  premises,  had  raised  the  wall  which 
separated  the  plaintiff's  yard  from  the  defendant's  premises. 

Kelly,  for  the  defendant,  proposed  to  shew  that  this  was  a  party-wall. 

BompMf  Seijt.,  for  the  plaintiff. — Since  the  rales  of  H.  T.  5  Will.  4,  the 
plea  of  not  guilty  only  puts  in  issue  the  doing  of  the  act. 

Kelly, — ^The  lOOth  section  of  the  Building  Act,  14  Qeo.  8,  c.  78,  allows  spe- 
cial matter  to  be  given  in  evidence  under  the  general  issue;  and  if  I  shew  that 
the  wall  was  a  party  fence  wall,  and  was  raised  under  the  provisions  of  the 
Building  Act,  the  defendant  is  protected  by  that  section:  and,  even  if  the 
defendant  has  not  acted  quite  correctly,  he  would  not  be  liable  in  this  action  if 
he  intended  to  act  according  to  the  provisions  of  the  statute ;  because,  by  the 
same  section  it  is  also  enacted,  that  "  no  action  or  *suit  shall  be  com-  p^^g 
menced  against  any  person  or  persons  for  any  thing  done  in  pursuance  *- 
of  this  act  until  twenty-one  days'  notice  in  writing  of  an  intention  to  bring  such 
action  or  suit  has  been  given  to  the  person  or  persons  against  whom  such  action 
or  suit  shall  be  brought."  In  the  case  of  Pratt  r.  HiUman,  6  D.  &  R.  860,  it 
was  held,  that,  if  a  person  bonft  fide  intending  to  pursue  the  authority  ^ven  by 
the  Building  Act,  erect  a  party  wall,  without,  in  fact,  pursuing  the  directions 
of  the  statute,  and  thereby  injure  his  neighbour,  he  is  liable  to  an  action ;  bat 
the  action  must  be  brought  after  twenty-one  days'  notice,  and  within  three 
months  after  the  injury  done. 

It  was  proved  by  Mr.  Qoldicut,  the  district  surveyor,  and  also  by  two  other 
Burvejors,  that  the  wall  in  question  was  &  party  fence  wall,  which  divided  the 
premises  of  the  plaintiff  and  the  defendant,  and  that  it  was  such  a  wall  that,  if 
it  were  necessary  to  be  taken  down  from  being  out  of  repair,  the  parties  jointly 
must  be  at  the  expense  of  rebuilding  it.    These  witnesses  also  proved  that  the 
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dftfen<iant  had  raiied  it  in  a  manner  oo&formaUe  to  thejproyisions  of  the  Bnfld- 
ing  Act,  and  the  district  Borreyor  stated  that  the  work  had  been  done  under  his 
superintendence. 

BomjHUf  Seijt.,  in  reply. — ^The  rules  of  H.  T.  5  Will.  4,  have  all  the  force 
of  an  act  of  Pariiamenty  except  in  cases  where  a  party  by  any  statute  is  enabled 
to  plead  the  ^^eneral  issue,  and  give  special  matter  in  eyidehce.  It  is  not  every 
wall  that  is  situate  at  the  boundary  of  a  person's  premises  that  is  heoessarilv  a 
party  fence  wall.  If  I  build  a  wall  entirely  on  my  own  premises,  that  wall  would  be 
mine.  Now  by  these  pleadings  the  defeodanti  for  the  purposes  of  this  causci  admits 
4A11  this  wall  to  be  the  pGdntLff's,  and  the  defendant  cannot  now  be  allowed 
•■  to  say  that  it  is  not  ^Besides,  to  entitle  a  defendant  to  set  up  the  Build« 
in|;  Act  as  a  defence^  he  should  shew  that  he  gave  notice  in  writing  to  the  dis- 
tnct  surveyor. 

OuBNST,  B. — ^The  district  surveyor  superintends  the  work.  If  no  notice 
was  given,  the  district  surveyor  has  waived  that. 

JB^impoij  Seijt. — ^The  ease  cited  was  decided  before  the  promulgation  of  the 
mlesof  H.T.  6WiU.  4. 

GuRNST,  B. — ^The  plaintiff  on  these  pleadings  has  a  right  to  treat  this  as  his 
wall,  unless  the  defenwit  can  shew  liiat  it  was  a  party  fence  wall,  and  that  he 
has  acted  under  the  provisions  of  the  Building  Act.  If  it  is  wished,  I  will 
leave  it  to  the  jury  to  say  whether  this  was  a  party  fence  i^all  or  not.  With 
respect  to  the  notice  alluded  to  by  my  brother  Bompas,  I  think  that  that  only 
applies  when  the  parties  mean  to  take  down  any  building;  but  even  if  it  had 
b«en  required  in  a  case  of  building  a  party  wall,  that  would  make  no  difference 
in  the  present  case^  if  the  defenduit  intended  to  proceed  under  the  Building 
Act,  he  would  be  protected  by  it,  although  he  had  not  acted  exactly  according 
to  its  provisions,  the  object  of  a  notice  of  action  being  to  enable  the  defendant 
to  tender  amends,  which  would  be  useless  if  the  defendant  was  quite  correct  in 
all  that  he  had  done.  Nonsuit. 

BompoB,  Serjt,  G.  Sk^ppardj  and  Humfre^yiox  the  plaintiff. 

XeiUyf  and  AdoJipkiUf  for  the  defendant. 

.  [Attomeys^uli^flr  and  Tn»whU,'\ 

:^5i  In  the  ensuing  term  Bompat,  Seijt.,  applied  for  anew  ^rial;  but  the 
-I  Court  refused  a  rule,  and  Mr.  Baron  Aldebson  said,  "  There  is  certainly 
an  inconvenience  arising  from  pleading  the  general  issue  under  a  statute  in  the 
general  form.  Perhaps  in  such  a  case  the  plaintiff  might  take  out  a  summons 
before  a  Judge  to  inquire  what  defence  the  party  intended  to  set  up  under  it. 
The  ludges  were  desirous  that  some  regulations  should  be  made  as  to  the  form 
in  which  a  general  issue  under  a  statute  should  be  pleaded,  but  they  thought 
they  were  prohibited  by  the  late  act  from  so  doing.'^ 


BXrOBE  LOBD  ABINGXB,  0.  B. 

DAWSON  V.  MOORE.    Feb.  6. 

In  an  action  for  a  xinlBanbe;  wbew  tlie  defbndniit  pleads  not  gnilty,  the  pfalatUF  must  not 
onlj  prove  the  ezistenee  of  the  nniiaooe)  but  that  the  defendant  was  the  penon  who 


it. 


Came  faria  nnisanoe.    Plea — Not  guilty. 

The  plaintiff  was  the  occupier  of  a  house  in  Burlington  AxeadOy  and  the 
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alleged  nuisance  was  caused  by  a  noise  of  Hammering  in  an  adjoining  honsei 
situate  in  Sambrook  Court,  Piccadilly. 

To  prove  that  the  defendknt  was  the  occupier  of  the  house  in  Bambrook  Court, 
the  collector  of  parochial  rates  was  called. 

Lord  Abingeb,  C.  B. — ^Is  there  any  plea  besides  not  guilty  7 

Eum/rey,  for  the  plaintiff. — ^No,  my  Lord.  That  plea  admits  the  plaintiff's 
title ;  but  I  apprehend  that  we  must  shew  not  only  that  there  was  a  nuisance, 
but  that  the  defendant  caused  it. 

Lord  Abinqer,  C.  B. — ^Exactly  so.  You  must  prove  that  the  defendant  was 
the  person  who  did  the  act  complained  of. 

^Evidence  was  given  to  shew  that  the  defendant  occupied  the  premises  r  ma 
and  that  the  noise  was  a  nuisance.  Verdict  for  the  pluntiff.        L 

BompaSf  Serjt.|  and  Humfrey^  for  the  plaintiff. 

FolUu.  S.  a.|  and  Yf,  J.  Alexander^  for  the  defendant 

[Attorneys-— ITfiiiuy^X.,  and  WM,'\ 


UNDEEWOOD  ».  BUBROWS.    /V6.  7. 

If  a  person  take  lodgings  on  the  first  and  second  floors  of  a  house,  he  has  a  right  to  the 
use  of  the  door-bell|  the  knocker,  the  skylight  of  the  staircase,  and  the  water-closet, 
unless  it  be  otherwise  stipulated  at  the  time  of  the  taking  of  the  lodgings;  therefore  if 
Uie  landlord  deprive  the  lodger  of  the  use  of  either,  an  action  lies.  If  the  defendant 
in  such  a  case  merely  pleads  the  general  issue,  he  cannot  shew  that  the  water-closet 
was  useless  before  he  removed  it  \  but,  in  mitigation  of  damages,  he  may  go  into  eri- 
dence  to  shew  that  the  plaintiif  and  his  family  were  bad  lodgers,  and  that  he  did  the 
acts  complained  of  to  cause  them  to  quit  the  house. 

Case. — ^The  declaration  stated  that  the  plaintiff  was  possessed  of  four  rooms 
in  a  dwelling-house,  situate  in  Leicester  Street,  Leicester  Squafoi  by  reason 
whereof  he  ought  to  have  for  himself,  his  family,  friends,  aoquaintanoe,  and 
customers,  free  access  into  and  out  of  the  said  rooms,  up  and  down  the  stairs  and 
staircase  leadiuff  to  the  said  rooms,  and  the  benefit  of  a  skylight,  which  before 
then  had  lighted  the  said  stairs  and  staircase,  and  of  a  water-closet  situate  on  the 
first  floor  (n  the  said  dwelling-house,  and  of  the  knocker  aflbced  at  the  street 
door  of  the  said  dwelling-house,  and  of  a  bell  at  the  side  of  the  said  dwelling- 
house  ;  vet  that  the  defendant  wrongfully  bedaubed  the  banisters  of  the  stair- 
case with  filthy  and  adhesive  matter,  blocked  up  the  skylight,  removed  the 
water-oloset,  took  the  knocker  from  the  street  door,  and  cut  the  wire  horn  the 
street  bell ;  by  means  whereof  W.  J.  and  F.  N.,  who  lodged  in  two  of  the  rooms 
refused  to  continue  to  do  so,  and  certain  customers  of  the  plaintiff  (naming 
them)  ceased  from  dealing  with  the  plaintiff.  Plea,  as  to  the  blocking  up  of  the 
skylight  and  removal  of  Uie  water-closet  and  knocker,  that  the  plaintiff  at  the 
several  times  *when,  &o.  ought  not  to  have  the  benefit  of  the  skylight,  p^^ 
nor  of  the  water-closet,  nor  of  the  knocker,  in  manner  and  form  as  in  the  ^ 
declaration  is  alleged  ^concluding  to  the  country;)  and  as  to  the  residue  of  die 
supposed  grievances— Not  guilty. 

It  appeiared  from  the  evidence  of  a  witness,  who  accompanied  the  plaintiFs 
wife  to  the  house  of  the  defendant,  that  the  latter  let  die  plaintiff's  wife  two 
rooms  on  the  first  floor  of  this  house  and  two  rooms  on  the  second  floor,  and 
|X)inted  out  a  water-closet  on  the  first 'floor  as  the  one  to  be  used  with  the  lodg- 
ings. The  lodgings  were  taken  for  a  year  from  Midsummeri  1882,  at  a  rent 
of28;. 

Mantdf  for  the  plaintiff. — ^At  the  time  of  taking  the  lodgings  was  anything 
said  about  the  skyught  ? 

Lord  Abinqeb,  C.  B.— I  think  the  skylight  speaks  for  itseH    The  defimd- 
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ani'B  ooansel  will  liaye  to  contend  that  his  client  lets  lodginssi  bnt  that  the 
lodgers  are  neither  to  haye  the  use  of  either  the  knocker  or  the  door-bell,  nor 
the  benefit  of  the  skylight  to  enable  them  to  see  their  way  up  and  down  stairs. 

Evidence  was  given  uat  the  skylight  was  darkened,  the  hand-rail  of  the  stair- 
case tarred,  and  the  knocker  taken  off  the  outer  door,  and  that  the  bell-wire  of 
the  door-bell  on  several  occasions  was  cut 

Bompas,  Serjt,  proposed  to  go  into  evidence  of  the  demeanor  of  the  de- 
fendant. 

Lord  Abingsr,  C.  B. — ^You  may  give  evidence  of  the  general  demeanor  of 
a  party,  to  shew  Uiat  he  was  actuated  by  malice,  and  thus  lead  to  an  inference 
that  the  defendant  committed  the  act  complained  of  in  any  case  where  it  is  doubt- 
MQ  -I  ^^  who  was  the  person  who  did  the  act ;  '''but  here,  as  the  defendant  has 
J  admitted  that  he  did  the  acts  complained  of,  I  think  you  cannot  go  into 
that  sort  of  evidence. 

Fetendarff,  for  the  defendant,  proposed  to  shew  that  the  water-closet  had  been 
rendered  useless  before  it  was  removed. 

Lord  Abingeb,  C.  B. — You,  by  your  plea,  deny  that  the  phiintiff  had  the 
use  of  it. 

Fetendorff. — ^We  mean  to  say  that  we  removed  it  because  it  was  spoiled. 

liord  Abinger,  C.  B. — ^You  have  not  pleaded  that. 

Fetendarff. — ^There  is  no  evidence  that  the  plaintiff  had  any  right  to  the  use 
of  the  knocker;  but  he,  in  his  declaration,  states  that  he  had  a  positive  right  to 
the  use  of  it. 

Lord  Abingeb,  C.  B. — ^There  would  be  a  positive  right  for  him  to  use  it, 
unless  it  were  expressly  excepted.  If  I  had  gone  to  the  house  to  call  on  the 
plaintiff  and  had  used  the  knocker  when  there  was  a  bell,  should  I  be  liable  to 
an  action  1  If  the  knocker  had  been  on  a  separate  door,  it  misht  be  different } 
but,  as  it  was  not  so,  the  plaintiff  had  a  clear  right  to  the  use  of  it,  unless  it  was 
excepted  from  the  contract. 

Evidence  was  given  on  the  part  of  the  defendant  to  shew  that,  at  the  time  of 
the  taking  of  the  lodgings,  the  skylight  was  not  glazed,  but  was  an  aperture 
covered  by  a  trap-door,  which  was  sometimes  open  and  sometimes  closed,  and 
that  the  aperture  had  been  glased  after  the  plaintiff  became  the  occupier  of  the 
lodgings.  . 

^jQi  ^Lord  Abinqkr,  C.  B.  (in  summing  up). — ^The  defendant,  in  this 
-*  case,  has  pleaded  that  he  is  not  guilty  of  cutting  the  bell-wire,  nor  of 
tarring  the  hand-rail,  and  he  also  has  pleaded  that  the  pkintiff  had  no  right  to 
the  use  either  of  the  water-closet,  the  skylight,  or  the  knocker.  With  respect 
to  the  water-closet,  the  lodgers  had  a  clear  right  to  uso  that,  and  they  wonld 
have  had  a  right  to  use  it  if  nothing  had  been  said  at  the  time  of  the  takinj;  of 
the  lodgings,  as  it  is  a  thing  the  use  of  which  is  incident  to  a  lodging.  U  is 
Mud,  that  at  first  the  skylight  of  the  stairs  was  not  glazed;  still  it  was  not  the 
less  a  skylight  because  there  was  no  glass  in  it.  It  appears  that  afterwards  the 
defendant  had  it  glazed;  and  surely,  when  that  was  so,  the  lodgers  had  a  right 
to  the  use  of  it.  With  respect  to  the  knocker,  there  might  have  been  an  ar- 
rangement made  that  the  lodgers  should  have  a  separate  l)ell  and  not  use  the 
knocker;  but,  in  the  present  case,  as  there  was  no  stipulation  on  the  subject,  I 
am  clearly  of  opinion  that  the  lodoer  had  indiscriminately  a  right  to  the  use  of 
the  knocker  as  well  as  a  right  to  the  use  of  the  bell.  I  am  aware  that  at  some 
hooses  servants  ring  the  bell,  and  persons  of  superior  rank  knock  at  the  door ; 
and  though  if  a  footman  came  on  hb  own  account  to  your  house  you  might 
think  it  not  quite  correct  that  he  should  knock  with  a  double  rap  at  your  door, 
yet,  if  he  did  so,  I  do  not  think  that  he  would  be  guilty  of  a  trespass,  and  be 
uable  to  have  an  action  brought  against  him.  The  intention  of  the  defendant 
eyidently  was  to  drive  the  plaintifffirom  the  lodgings,  and,  if  the  defendant  had 
pleaded  the  general  issue  only,  and  had  mereljr  proposed  to  mitigate  the  dam- 
ages, I  think  that  he  might  have  gone  into  evidence  to  shew  that  the  plaintiff 


484  Taylob  v.  Hulart.    H.  T.  1835.  [29 

ind  his  &milj  were  bed  lodgen^  and  that  he  did  this  to  get  rid  of  them;  tad 
that  oinmmBtanoe  might  hate  gone  to  the  amount  of  damages,  and  to  the  amount 
of  damages  only.  But  on  this  record  the  questions  are  these — ^whethgr  the 
nkintiff  had  a  right  to  the  use  of  the  wator-oloset,  the  ''^ylight,  and  the  hmq 
taockeri  and  w&ther  the  defendant  tarred  the  hand-rail  and  ent  the  ■- 
bell-wire.  Yerdiot  for  the  plaintiff— Damages  50^. 

£omp€»f  Setjt.,  and  JUamd,  for  the  plaintiff. 

Pet^idarf,  for  the  defendant. 

[AttomeyB — C.  Jay,  and  IWnwr.] 


BITOBI  HB.  BABON  OUBNXT. 


TAYLOB  v.  HILLART.    Feb.O. 


If,  in  an  action  on  a  gnairantee  for  payment  for  goods  to  be  supplied  to  A.,  the  plaintiff 
arer  that  goods  were  supplied  to  A.|  and  the  defendant  plead  non-assnmpeit,  this  ad- 
mits'the  supply  of  the  goods  to  A.,  and  no  proof  is  required  in  support  of  the  ayerment, 
and  the  plaintiff  need  not  giro  any  evidence  that  the  goods  were  supplied,  except  with 
a  view  o(  shewing  the  amount  of  damages. 

AssTTMPSiT — ^The  yirs^  count  of  the  deolaration  stated  that,  in  consideration 
that  the  fiaintiff,  at  tne  request  of  the  defendant,  would  allow  one  Henry  Holt 
to  have  goods  as  h^  might  want  them,  not  exceeding  in  the  whole  200/.,  the 
defendant  undertook  and  promised  the  plaintiff  to  guarantee  the  payment  of 
such  goods;  it  then  went  on  to  aver  that  the  plaintiff  delivered  goods  to  Henry 
Holt  to  the  value  of  190^.,  as  he  wanted  them,  of  which  the  defendant  had 
notice;  but  that  neither  Henry  Holt  nor  the  defendant  had  paid  for  them; 
sscondf  count  on  an  account  stated. 

Pleas — Firstf  Non-assumpsit;  tecond,  to  the  first  count  of  the  declaration, 
that,  ''after  the  making  of  the  promise  and  undertaking  in  that  count  mentioned, 
and  before  any  breach  thereof,  to  wit,  on  the  day  and  year  aforesaid,  it  was,  at 
the  special  instance  and  request  of  the  plaintiff,  agreed  by  and  between  the  plain* 
tiff  and  defendant,  that  the  plaintiff  should  supply  to  the  said  Henry  Holt  200^. 
worth  of  goods,  as  he  should  want  them,  and  such  goods  should  be  paid  for  at 
the  end  of  three  months,  bya  joint  bill  at  four  months,  accepted  *by  the  p^g-. 
defendant  and  the  said  H.  H. ;  which  agreement  of  the  defendant  he  the  *- 
plaintiff,  before  any  breach  of  the  promise  and  undertaking  in  the  said  first  count 
mentioned,  acceptdl  in  full  discharge  of  that  promise  and  undertaking,  and  thereby 
then  wholly  released  and  discharged  the  defendant  from  the  further  performance 
of  that  promise  and  undertaking;  and  this  the  defendant  is  ready  to  verify.'' 

Beplication — ''That  he,  the  said  plaintiff,  did  not  accept  the  agreement  of  the 
defendant  in  that  plea  mentioned,  in  discharge  of  the  promise  and  undertaking 
in  the  first  count  mentioned,  and  this  he  prays  may  be  inquired  of  by  the 
country,  Ac." 

The  plaintiff's  counsel  put  in  the  first  agreement,  and  were  proceeding  to 
prove  the  delivery  of  the  goods. 

GxTRNET,  B. — Does  not  the  plea  of  non-assumpsit  admit  the  delivery  of  the 
fireods  to  Holt?  Perhaps  you  must  prove  the  deliveries  to  shew  the  amount  of 
damages;  but  this  plea  of  non-assumpsit  merely  denies  the  defendant's  contract 
as  stated  in  the  declaration,  and  admits  a  delivery  of  goods  to  Holt. 

The  evidence  itas  given;  but  &e  defendant,  having  made  out  the  second 
plea(a), 

(s)  The  second  plea  In  this  case  was  demurred  to,  but  was  htid'|;ood  by  the  Court  of 
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BanioWf  for  tiie  plaintiff,  elected  to  be  ndnsiiited.  Nonndt. 

Barttow,  and  Butty  for  the  pkbtiff. 
Orfnoder,  for  the  defendant. 

[Attorneys— JK^noMii,  and  ^^U.] 


"^82]  '^'BEFOKB  MB.  BARON  ALDSB60K. 

fMOSCATIr.LAWSON.    Fd>.  11. 

Whether,  in  a  ehS  ease,  if  a  party  condnct  his  own  cana e,  aad  examine  the  witneaaes,  he 

can  be  allowed  to  hare  the  assistance  of  connsel  to  aigae  points  of  law : — Qanre,  bnt 

semble  that  he  cannot. 
If,  in  a  case  of  libel,  the  defendant  in  his  plea  state  certain  specific  facts  on  which  he 

justifies  the  publication,  a  letter  written  by  the  plaintilT,  which  does  not  go  to  prove 

any  of  the  specific  facts  alleged  in  the  plea,  is  not  admissible  in  etidence  for  the  defen^f 

dant. 
In  an  action  for  a  Ubel  against  the  printer  of  a  newsp^er,  one  of  the  proprietors  of  the 

newspaper  is  a  competent  witness  for  the  defendant,  as  he  is  not  liable  for  cootribn- 

tion. 

Libel. — ^The  declaration  stated  that  the  plaintiff  was  a  teacher  and  professor 
of  langnages,  and  employed  himself  in  writing  and  composing  fDr  divers  pnbli- 
cations,  and  that  the  defendant  in  the  Times  newspaper  pnolished  a  series  of 
libels  of  and  concerning  the  plaintiff,  impntinff  that  he  was  an  impostor,  and 
had  falsely  stated  that  he  wrote  the  foreign  leading  articles  for  the  Times  news* 
paper,  and  that  he  had  seen  a  receipt  for  5000/.  at  the  l^mes  newspaper  office, 
which  had  been  paid  by  Louis  Philippe,  king  of  the  French,  to  that  journal; 
and  that  he  had  dined  with  a  gentleman  connected  with  the  Times,  at  whose 
house  he  had  seen  a  service  of  plate  and  splendid  shawls,  given  by  different 
sovereigns  for  services  rendered  by  the  Times.  The  libels  also  set  out  extracts 
of  letters,  in  which  it  was  stated  that  the  plaintiff  had  so  asserted. 

Picas  fintf  the  general  issue;  iecand,  a  special  plea  to  the  whole  declanu 
tion,  which  stated  wat  the  plaintiff  had  falsely  asserted  to  Hippolite  Balliere, 
that  he  was  employed  by  the  proprietors  of  the  Times  newspaper,  and  had  writ^ 
ten  articles  for  them,  whereas  the  plaintiff  had  in  truth  never  been  employed 
by  the  proprietors  of  that  newspaper;  and  that  the  plaintiff  had  also  stated  to 
Mr.  Wm.  Gostello  that  he  had  seen  a  receipt  for  5000/.,  for  money  paid  by 
Louis  Philippe,  &c.  This  plea  went  to  state  the  persons  to  whom  the  plaintiff 
had  made  the  different  representations  referred  to  in  the  libels,  and  aver^d  each 
of  the  representations  to  De  false.  It  also  averred  that  the  letters,  of  which  ex- 
tracts were  given  in  the  libels,  had  been  written,  and  those  letters  were  all  set 
4^-«  out;  and,  in  conclusion,  there  was  an  avemment  of  ^identity  that  the 
^  Times  newspaper  in  the  declaration  mentioned,  and  the  Times  newspapej^ 
in  this  plea  mentioned,  were  the  same  newspaper,  fto. 

Replication — ^De  injurift. 

This  was  an  action  against  the  defendant  as  printer  of  the  Times  newspapei^, 
for  several  libels  published  in  that  newspaper. 

The  plaintiff,  who  was  a  foreigner,  conducted  bis  own  case,  and  examined  his 
witnesses;  and  Butt  was  instructed  to  argue  points  of  law  for  him. 

For  the  defendant  several  witnesses  were  called,  and  Sir  J.  OampbeR  for 
the  defendant,  proposed  to  put  in  a  letter  written  by  the  plaintiff  to  Dr. 
EUiotson. 

Exchequer.    The  argument  of  the  demurrer,  and  the  decision  thereon,  are  reported  in  1 
0.  M.  *  R,  T41. 
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BuU  for  the  plaintiff;  was  prooeeding  to  take  an  objection  to  its  admissi- 
bility. 

Aldkrson,  B. — Mr.  Bntt,  I  have  great  doubt  whether  I  ought  to  hear 
jon.  I  think  that  counsel  ought  either  to  appear  as  such  altogether^  or  not 
at  all. 

Butt. — ^A  learned  counsel  of  great  eminence  was  retuned  in  this  case,  and  I 
advised  on  it.  Circumstances  over  which  we  have  no  control  have  deprived  us 
of  that  learned  counsers  services^  and  as  the  plaintiff  is  a  foreigner^  I  felt  a 
delicacy  as  to  returning  my  brief. 

AldebsoN;  B. — ^What  possible  objection  could  you  have  to  leading  the  cause 
yourself? 

Butt. — I  would  certainly  have  led  the  cause,  if  a  wish  had  been  expressed 
that  I  should  do  so ;  but  from  the  plaintiff's  being  a  foreigner,  I  did  not  like  to 
return  the  brief,  if  he  conducted  the  case  himself. 

^Aldsrson,  B. — ^If  a  gentleman  at  the  bar  appears,  he  ought  to  r^^ 
take  the  command.     In  criminal  cases,  perhaps,  it  may  be  different.  '- 

BiUt. — ^In  the  case  of  Sir  Francis  Burdett,  and  I  believe  in  some  others, 
counsel  have  taken  a  brief  to  argue  points  of  law.(a) 

Alderbok,  B. — ^There  is  such  an  abundance  of  instances  as  completelv  jus- 
tifies you  in  what  you  have  done,  as  matter  of  feeling;  but  it  is  much  better 
that  cases  should  hd  conducted  by  gentlemen  at  the  bi^.  The  bar  greatly  assist 
in  the  due  administration  of  justice;  and  if  every  case  was  conducted,  as  this 
is,  by  the  party  himself,  no  strength  could  get  through  the  business.  Parties 
will  always  introduce  so  much  extraneous  matter,  which  has  no  real  bearing  on 
the 


The  plaintiff  (on  the  suj;gestion  of  BuU),  objected  that  the  letter  to  Dr.  El- 
liotson  was  not  receivable  in  evidence. 

Sir  J.  Campbdl. — ^It  is  a  letter  written  by  the  plaintiff  himself. 

The  letter  stated  that  the  plaintiff  had  a  stomach  of  very  peculiar  construc- 
tion, and  that  in  consequence  of  that  he  resembled  a  ruminating  animal. 

Aldsrbon,  B. — ^The  defendant,  by  his  plea,  states  certain  ^specific     r^o^ 
facts  as  justifying  him  in  the  publication  of  the  libels.     This  letter  does     ^ 
not  go  to  prove  that  any  one  of  the  specific  allegations  which  are  contaioed  in 
the  plea  is  true.     I  think  I  cannot  receive  it. 

The  letter  was  not  read. 

For  the  defence  Captun  Alsager  was  called. 

The  Plaintiff. — ^This  gentleman  is  one  of  the  proprietors  of  the  Times. 

Aldebson,  B. — ^That  may  be  so,  but  he  is  for  all  that  a  competent  witness, 
because  he  is  not  liable  to  contribution.(6) 

Capt.  Alsager  was  examined. 

Aldebson,  B.,  suggested  that  the  parties  should  consent  to  withdraw  a  juror. 

Juror  withdrawn. (c) 

(a)  The  case  of  Sir  F.  Burdett  was  an  information  filed  against  him  by  the  Attorney- 
General,  for  a  libel.  See  also  the  case  of  Rex  r.  Parkins,  ante,  Vol.  1,  p.  54S,  and  the 
oases  there  cited,  which  appear  to  be  all  criminal  cases ;  for  although  it  is  not  expresslj 
stated  that  Mr.  Torke's  case  was  so,  yet  in  adverting  to  it,  Lord  Ablnger  (then  Mr.  Scar- 
lett) says,  "  but  when  the  proMCutof't  case  was  concluded/'  whicfi  implies  that  it  was  a 
prosecution,  and  not  an  action. 

(h\  If  a  plaintiflr  recover  in  an  action  of  tort  against  two  defendants,  and  levy  the 
whole  damages  on  one,  that  one  cannot  recover  a  moiety  against  the  other  for  his  con- 
tribution. Mereweather  v.  Nixon,  8  T.  B.  186.  See  also  the  case  of  Wooley  v.  Batte, 
ante.  Vol.  2,  p.  417. 

(e)  The  plaintiff  subsequently  brought  another  action  against  the  defendant  in  the 
Court  of  King's  Bench  on  this  same  libel,  and  in  Michaelmas  Term,  1835,  Campbell,  A. 
G.,  obtained  a  rule  to  shew  cause  why  the  proceedings  in  that  action  should  not  be 
stayed,  on  the  ground  that  the  arrangement  for  withdrawing  a  juror  was  to  be  considered 
as  putting  an  end  to  all  proceedings.  In  the  same  Term,  Sir  F.  Pollock  and  Petersdorff 
shewed  canse,  and  relied  upoo  the  aifidayits  of  the  plaintiff  and  his  attorney,  which  stated 
that  they  considered  at  the  time  when  the  plaintiff  consented  to  withdraw  a  juror,  that 
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*Th6  plMoiiff  in  person. 

Sir  J,  Oampbettf  PlaUy  and  Hwmfreif^  for  the  defendant. 

[Attorneys— J71  Clarlu^  and  DohU.'\ 


HOLLAND  and  Another,  Assignees  of  BAWLINGS.  a  Bankrupt,  v. 
BEEVES  and  POBCH.    Feb.  16. 

In  an  action  bj  the  assignees  of  a  bankrupt,  in  which  the  bankrnptcj  is  in  dispute,  a  son 
of  the  bankrupt,  who  was  held  out  as  a  partner  with  him,  bnt  who  was  in  fact  not  so, 
is  not  a  competent  witness  for  the  assignees. 

A  was  examined  before  commissioners  of  bankrupt ;  and  on  his  examination,  he  pro- 
dnced  a  machine  copy  of  a  letter  he  had  sent  to  B.  While  A.  was  before  the  commis- 
sioners, Mr.  E.,  the  solicitor  to  the  assignees,  made  a  copy  of  the  machine  copy  of  the 
letter  produced  by  A : — Held,  that  in  an  action  by  the  assignees  of  the  bankrupt 
against  A.,  the  copy  of  the  letter  made  by  Mr.  E.  was  not  admissible  in  eridence  against 
A.,  without  reading  his  examination,  although  notice  had  been  giren  to  A.  to  produce 
the  machine  copy. 

If  a  defendant's  counsel,  in  cross-examining  a  witness,  put  a  letter  into  his  hand,  and 
after  asking  him  if  he  wrote  it,  desire  him  to  read  it,  and  then  put  questions  upon  it, 
the  defendant's  counsel  is  not  bound  to  hare  the  letter  read  till  after  he  has  addressed 
the  jury. 

AssxTMPSiT  for  money  had  and  reoeiyed.  Pleas — ^Grst,  general  issue;  second, 
that  the  bankrupt^  before  his  bankruptoji  was  indebted  to  the  defendants  in  a 
lareer  sum. 

It  appeared  that  the  defendants  carried  on  the  business  of  bankers  at  Glas- 
tonbury;  and  that  the  defendant  Beeves  also  was  in  practice  as  an  attorney  and 
solicitor,  in  partnership  with  his  son,  at  Taunton.  The  bankrupt^  Mr.  Bichard 
Bawlings,  sen.,  had  been  a  veterinary  surgeon  at  Bath. 

On  the  part  of  the  plaintiff,  Bichard  Bawiings,  jun.,  a  son  of  the  bankrupt, 
was  called.  He  stated  on  the  voire  dire,  that  the  bills  delivered  to  the  custom- 
ers of  his  father,  while  he  carried  on  business  at  Bath,  were  in  the  names  of 
Bichard  Bawlings  and  Sons,  the  sons  being  this  witness  and  his  brother  ;  but 
that,  in  fact,  neither  himself  nor  his  brother  had  any  interest  in  the  business, 
though  their  names  were  used,  and  thej  acted  in  the  management  of  it. 
^i»-|  Bompaty  Serjt.,  for  the  defendants. — ^I  contend  that  ^this  witness  is 
-^  not  competent,  as  he  is  interested.  His  name  was  used,  he  interfered 
with  the  business,  and  he  therefore  would  be  liable  for  the  debts.  If  this 
action  succeeds,  he  diminishes  his  liability. 

ErUj  for  the  plaintiffs. — He  was  not  a  partner. 

Alderson,  B. — ^He  is  held  out  as  a  partner,  and  he  is  liable  for  the  debts 
of  the  firm )  therefore  the  greater  the  sum  divided  from  the  bankrupt's  estate, 
the  greater  will  be  the  advantage  to  him.  All  that  is  gained  in  this  action  will 
go  towards  diminishing  his  liabilites.    I  think  he  is  inadmissible. 

The  witness  was  not  examined. 

Mr.  Evans,  the  partner  of  Mr.  Phelps  the  attorney  for  the  plaintiffs,  pro- 
duced a  copy  of  a  machine  copy  of  a  letter  written  by  the  defendant  Beeves  to 
Mr.  Batclifie,  the  petitioning  creditor,  on  the  bankruptcy  of  Mr.  Bawlings. 
Notice  had  been  given  to  the  defendants  to  produce  a  machine  copy ;  and  it 
was  stated  by  Mr.  Bvans,  that  the  defendant  Beeves  was  examined  oefore  the 
commissioners  under  this  bankruptcy,  and  that  in  consequence  of  questions  put 
by  the  commissioners,  the  defendant  Beeves  produced  the  machine  copy  of  the 
letter^  of  which  he  (Mr.  Evans)  then  made  Uie  copy  now  produced. 

he  was  not  thereby  to  be  preyented  from  bringing  another  action.  But  the  Court  made 
the  rale  absolute,  holding  that  the  withdrawing  of  a  juror  under  such  circumstances,  was 
to  be  taken  as  an  implied  understanding  that  no  fresh  action  was  to  be  brought. 
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FoUeUf  S.  O. — ^As  Mr.  Beeves  was  examined  under  the  batokraptey,  and  this 
document  was  produced  as  part  of  his  examination^  I  submit  that  the  copy  «m- 
not  be  ready  without  also  rmuling  the  examination. 

Erie, — ^If  the  paper  had  been  annexed  to  the  examination^  I  am  aware  that 
I  must  have  read  the  examination. 

*ALDEB80if|  B. — The  paper  from  which  this  is  copied  was  produced 


in  consequence  of  questions  put  bj  the  commissioners. 


[^8 


Erle.^'This  is  tucen  from  a  machine  copy,  which  is  the  same  na  an  cpriginali 
and  the  defendants  hare  notice  to  produce  that  which  we  have  a  copy  of.  (a) 

Aldx&son,  B. — ^The  most  that  I  can  allow  the  plaintiff's  counsel  to  do  would 
be,  to  put  this  copy  in ;  but  I  canoot  take  it  that  the  paper  from  which  it  is 
copied  is  a  machine  copy  of  a  letter  sent  to  Mr.  Batcliffoi  as  that  must  haye 
b^n  part  of  the  examination. 

Erie, — ^I  would  put  it  as  a  draft  of  a  letter  in  the  hand-writittg  of  one  of  the 
defendants.  Suppose  th&t  it  had  been  a  deed,  and  that  Mr.  lUeyes  had  pro- 
duced it  before  the  commissioners,  would  he  be  entitled  to  say,  in  every  case  in 
which  he  was  a  prty,  that  secondary  evidence  could  not  be  ^yen  of  that  deed, 
without  also  giving  nis  explanation  by  reading  the  examination  f 

Aldx&son,  B. — ^By  the  admission  of  the  evidence  proposed,  great  mischief 
might  ensue.  The  commissioners  send  for  a  party,  and  compel  faxm  to  produee 
documents,  and  answer  questions;  and  you  in  this  case  only  get  the  inform** 
tion,  with  the  explanation  of  Mr.  Beeves,  which  accompanied  its  production. 
I  think,  therefore,  that  I  ought  not  to  receive  -the  evidence,  without  your  read- 
ing Mr.  Beeves  examination.  Indeed  I  consider  this  paper  as  in  effect  a  part 
of  the  examination. 

*The  evidence  was  rejected.  n^g 

The  earliest  act  of  bankruptcy  proved  was  in  the  month  of  October,  ^ 
1833 ;  and  it  was  proposed  on  the  part  of  the  plaintiffs,  to  shew  that  the  bank- 
rupt, who  owed  the  defendants  a  balance  of  664/.  10«.,  employed  Messrs.  Beeves 
&  Son  to  raise  money  for  him  by  way  of  mortgage;  and  that  having  raised 
700Z.  for  him  by  a  mortgage,  which  was  executed  on  the  6th  of  November, 
1833,  they,  on  the  30th  of  November,  1838,  paid  the  sum  of,  6642.  10s.  to  the 
defendants  in  discharge  of  the  amount  which  the  bankrupts  owed  them. 

To  prove  this  the  tmnkrupt  was  called. 

Fodettf  S.  G.,  in  his  cross-examination,  put  a  letter  into  the  bankrupt's  hand, 
and  desired  him  to  read  it,  and  then  asked  him  whether  at  the  time  the  first 
direction  was  given  to  Messrs.  Beeves  and  Son  to  raise  the  money,  it  waa  not 
a  part  of  the  arranffement  that  the  defendants  should  be  paid  out  of  it 

Erie, — ^If  the  Solicitor-Gkneral  is  going  to  read  this  letter  as  his  evidence, 
he  ought  to  have  it  read  now,  that  I  may  re-examine  the  witness  upon  it 

Follettf  S.  0. — ^I  am  not  bound  to  put  it  in  till  after  I  have  addressed  the 
jury. 

Aldebson,  B.*-I  cannot  compel  the  Solicitor-General  to  put  in  a  letter 
which  is  a  part  of  the  evidence  till  after  he  has  addressed  the  jury. 

The  defence  was,  that  it  had  been  agreed,  in  the  month  of  August  1833,  by 
the  bankrupt  and  Messrs.  Beeves  &  S(m,  that  they  should  raise  a  sum  of  700l 
for  the  bankrupt  on  mortgage,  and  that  out  of  the  money  so  raised  the  defend* 
ants  should  be  paid  the  amount  of  their  balance. 

^Evidence  was  given  in  support  of  this  defence ;  and  while  the  jury  r^An 
were  in  deliberation,  Erie  for  the  plaintifb  elected  to  be  nonsuited.  ■- 

Nonsuit 

(a)  In  the  case  of  Nodiu  o.  MuRmx*  3  Gamp.  228,  it  was  held  that  the  copy  of  a  letter 
made  from  the  original  bj  a  copying  machine,  is  a  copj,  and  not  a  duplicate  original, 
and  cannot  be  read  in  evidence,  without  notice  to  produce  the  original ;  and  in  the  case 
of  Bex  0.  WaUon,  2  Stark.  129,  n.  (a),  it  is  stated  that  the  same  point  was  ruled  in  the 
case  of  Rez  v.  De  Berehger. 
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Sir  J.  OampleU^  ErU^  and  Barstowj  fbr  the  pluDtiffii. 

Foileit,  S.  Qr^  Bompoip  Berjt,,  Moody  and  Bm,  for  the  defendants. 

[AttonieTS— AJdbortii  J-  Fatter,  and  AtOmfftonj  Qrtgory,  J*  J'tfuttiMr.] 
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BXFOBB    MB.  BABOK  PARKE. 

SMALLPIECE  and  Another  v.  DAWES.    Feb.  18. 

A.,  who  kept  a  fraiterer's  shop,  in  the  jear  1824|  became  bankrnpt,  but  did  not  snrrender 
to  his  commission,  and  fh)m  that  time  to  the  yeat  1833,  the  business  was  carried  on  bj 
A.'8  wife.  Fruit  was  supplied  to  her  between  the  yean  1828  and  1832,  to  an  amount 
azJCMdia^  2661. ;  and  OTidence  was  gives  that  A.  wai  seen  in  London  a  few  times  be- 
tween 1824  and  1^33,  and  was  arreetad  at  the  shop  in  1833,  and  that  he  attended  the 
flMmriage  of  two  of  hia  daughters  at  Maiy-le^boae  church : — ^Held,  that  proof  of  these 
facts  was  not  evidence  to  go  to  the  jury  to  shew  that  A.'s  wife  acted  as  the  agent  of 
A.,  so  as  to  charge  him  with  the  price  of  the  fruit,  although  it  might  be  sufficient  to 
eharge  him  with  necessaries  supplied  to  the  wifb. 

Goods  sold.    Plea — ^Non-assampsit. 

It  appeared  that  the  defendant  had  some  years  ago  carried  on  the  bnsiness  of 
fruiterer,  at  No.  148,  Oxfbrd  Street,  in  partnership  with  a  person  named  Mart; 
and  that  after  the  -dissolation  of  their  partnership,  the  defendant  carried  on  the 
business  alone  till  the  year  1824,  when  he  became  bankmpt.  He  did  not  snr- 
render to  his  commission,  and  since  that  time  the  bnsiness  had  been  entirely 
carried  on  by  the  defendant's  wife,  to  whom  the  froit,  which  was  the  subject  of 
this  action,  and  which  amounted  to  266^.  14s.  8^.,  had  been  supplied  between 
the  month  of  November,  1828,  and  the  month  of  January,  1882.  The  name 
orer  the  door  of  the  shop  had  been  continued  <'  Dawes  &  Go./'  ever  since  the 
the  partnership  of  the  defendant  and  Mr.  Mart. 

i$AY\  *^^  ^^^^  ^^^^  ^^*  Dawes  had  acted  as  the  agent  of  the  defendant, 
-*  several  witnesses  stated,  that  since  the  year  1824,  they  had  seen  the  de<^ 
fendant  in  London  a  few  times  (one  of  the  witnesses  said  half  a  dozen ;)  and  it 
was  proved  by  other  witnesses,  that  at  other  times  they  had  seen  the  defendant 
at  Calais.  It  was  also  proved,  that  in  the  year  1830  he  was  present  at  the 
marriage  of  one  of  his  daughters  at  Mary-]e>bone  Ghurch,  and  that  in  the  year 
1838  he  was  at  the  marriage  of  another  of  his  daughters  at  the  same  church ; 
and  it  was  also  proved  that  in  the  month  of  September,  1888,  he  was  arrested 
at  the  house  No.  148,  Oxford  Street,  and  was  described  in  the  bail-bond  as  of 
Calais,  and  also  of  Oxford  Street;  but  it  appeared  that  the  description  Oxford 
Street  was  inserted  by  the  desire  of  the  officer. 

Pabks,  B.  This  is  not  sufficient  evidence  to  shew  that  Mrs.  Dawes  was  the 
agent  of  her  husband  in  the  carryine  on  of  the  trade.  The  defendant  coming 
to  his  wife's  house  could  only  make  him  liable  for  the  necessaries  supplied  to 
her.  Nonsuit. 

Erley  and  Bwbyf  for  the  plaintiff. 

Bomptu,  Seijt.,  and  &.  T.  White,  for  the  defendant. 

[Attorneys— OsMdiw^ofi  ^  Sharrasf^  and  Wri^U  ^  l^aSi.'] 
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MAJOK  and  Another  v.  WHITE  and  Another.    Feb.  20. 

If  a  perBon  ship  goods  on  board  a  TOMfel,  knowing  that  ihe  is  chartered,  the  consignee  of 

the  goods  can  maintain  no  action  against  the  owner  of  the  ship  if  the  goods  be  injured 

bj  bad  stowage. 
If  the  shipper  of  goods  wm  warned  as  to  the  way  in  which  goods  wonld  be  stowed,  the 

consignee  cannot  maintain  anj  action  for  damage  occasioned  bj  snch  stowage,  eren 

if  the  stowage  were  bad. 

Tbx  fir ti  connt  of  the  declaiaticm  stated,  that  the  plainti£b,  at  the  defen- 
dants' request;  on  the  Slst  day  of  *Deoember,  1833,  oansed  to  be  ship-  ^2 
ped  on  b(Murd  the  ship  Thomey  Close,  whereof  the  defendants  were  then  ^ 
owners  (which  ship  was  then  lying  in  the  port  of  Sligo,  bound  on  a  yoyage  to 
the  port  of  London,)  divers,  to  wit,  ten  hogsheads  of  hams  and  ten  tieroes  of 
bacon  middles,  of  the  plaintiffs,  in  good  condition,  and  of  great  value,  to  be  by 
the  defendants  safely  carried  in  the  said  ship  from  the  port  of  Sligo  to  the  port 
of  London,  and  to  be  delivered  there  in  good  order  and  condition,  the  dangers 
of  the  seas,  fire,  rivers,  and  navigation,  of  whatsoever  nature  and  kind,  except- 
ed, unto  the  plaintifis  or  their  assigns  for  certain  freight  and  reward ;  and 
although  the  aefendants  had  the  hams  and  bacon  on  board  the  ship,  and  it  was 
their  duty  to  carr^  and  deliver  them  except  as  aforesaid,  yet  the  defendants, 
not  regarding  their  duty,  &c.,  did  not  nor  would  safely  carry  or  convey  the  said 
hams  and  bacon,  although  not  prevented  from  so  doing  bv  the  matters  excepted 
as  aforesaid,  or  by  any  of  them ;  but,  on  the  contrary  thereof,  the  defendants 
so  negligently  conducted  themselves,  that  through  the  negligence  of  them,  their 
mariners  and  servants,  the  hams  and  bacon  beoume  damaged,  and  the  defen- 
dants delivered  them  so  damaged  to  the  plaintiffs.  The  tecond  count  was 
exactly  similar,  and  related  to  the  damaging  of  other  hams. 

Pleas,— ;/irsl,  not  guilty  to  the  whole  dedaration ;  ieeond^  to  the  first  count, 
''that  the  plaintiffs  did  not,  at  the  request  of  them  the  defendants,  cause  to  be 
shipped  or  loaded,  in  and  on  board  the  said  ship  or  vessel,  in  the  said  first  count 
mentioned,  the  said  dried  hams  and  bacon  middles,  or  any  of  them,  or  any  part 
thereof,  to  be  by  the  defendants  carried  or  conveyed,  or  delivered,  in  manner 
and  form  as  the  phuntiffs  have  in  the  said  first  count  alleged,  and  of  Uiis  the 
defendants  put  themselves  upon  the  country,  &c. ;''  third,  the  like  plea  to  the 
second  count. 

This  action  was  brouffht  against  the  defendants  as  owners  of  the  ship  Thomey 
Close,  for  the  amount  of  damage  Mono  by  the  bad  stowage  of  a  Quantity  r«^3 
of  hams  and  bacon  which  were  put  on  board  the  ship  consigned  to  the  ^ 
phuntiffs.  It  was  proved  that  the  hams  and  bacon  were  put  on  board  the  ship 
by  Mr.  Cordukes,  of  Sligo,  consigned  to  the  plaintiffs,  and  were  badly  stowed, 
and  that  the  damage  occasioned  by  the  bad  stowage  amounted  to  ISO/. 

On  the  part  of  Sie  defendants,  a  charter-party  was  put  in,  bv  which  it  ap- 
peared, that,  at  the  time  in  Question,  the  ship  had  been  chartered  by  the  defen- 
dants to  Messrs.  Murphy  and  Oallaher. 

Pabks,  B.  If  the  defendants  can  shew  that  the  charter-party  was  within 
the  knowledge  of  the  shipper  of  the  goods  at  the  time  the  goods  were  put  on 
board,  the  defendants,  as  the  owners  of  the  ship,  will  not  be  liable  in  this 
action. 

The  deposition  of  Mr.  Gallaher,  one  of  the  oharterers  (taken  under  a  com- 
mission to  examine  witnesses  in  Ireland,)  was  put  in,  and  by  this  it  aopeared 
that  Mr.  Cordukes,  the  shipper  of  the  hams,  not  only  knew  that  the  ship  had 
been  chartered  to  Messrs.  Murphy  and  (JaUaher,  but  also  that  he  was  aware  of 
the  manner  in  which  the  hams  would  be  stowed,  and  made  no  objection. 

Pabks,  B.    There  is  now  another  ground  of  nonsuit.    If  the  shipper  of  ihe 
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goods  was  wmmed  as  to  the  way  in  which  they  would  be  stowed,  the  plaintiff, 
as  oonsignee,  cannot  maintain  any  action  for  damage  occasioned  by  bad  stowage. 

Nonsuit 

Govlbum,  Seijt.,  and  R.  V.  Richards,  for  the  plaintiff. 

C  CresnDtUj  and  R.  Alexander,  for  the  defendant. 

[Attorneys— JSTnteAaMoii,  andJfoM.] 


♦44]  *PAITH  and  Another  v.  M1NTTKE.    Feb.  20. 

In  aD  action  on  a  bill  of  exchange  bj  tbe  indorsee  against  the  acceptor,  the  defendant 
pleaded  that  it  was  an  accommodation  bill,  and  that  a  blank  acceptance  had  been  filed 
up  and  applied  in  discharge  of  this  and  other  bills ;  the  plaintiff  replied  that  the  defen- 
dant "  broke  his  promise  without  sach  cause  as  in  that  plea  alleged:" — ^Held,  that  on 
these  pleadings  the  defendant  was  entitled  to  begin. 

In  an  action  bj  the  indorsee  against  the  acceptor  of  a  bill  of  exchange  alleged  to  be  an 
accommodation  bill,  the  drawer  was  called  as  a  witness  for  the  defendant.  The  Jndge 
allowed  him  to  be  examined  under  the  stat.  4  k  5  Will.  4,  c.  43,  s.  27,  his  name  baring 
been  indorsed  on  the  postea  under  the  proTisions  of  that  statute. 

Where  the  defendant  who  had  begun  and  had  closed  his  case,  and  the  plaintiff's  counsel 
had  after  that,  in  his  address  to  the  jnzy,  read  a  letter  which  he  caused  one  of  defend- 
ant's witnesses  to  proTC,  but  neither  gave  it  in  evidence  nor  adduced  any  evidence  at 
all,  the  Judge  would  not  allow  the  defendant's  counsel  to  reply,  but  suggested  that  the 
plaintiff's  counsel  should  hare  the  letter  read  and  that  the  defendant's  counsel  should 
reply. 

Assumpsit  by  the  plaintifisi  as  indorsees,  against  the  defendant,  as  acceptor 
of  a  bill  of  exchange  for  250Z.,  drawn  by  Messrs.  Brown  on  the  1st  of  October^ 
1831,  and  payable  three  months  after  date,  and  by  them  indorsed  to  the  pkin- 
HA;  MeeoTid  count,  upon  an  acconnt  stated. 

Pleas — Fini,  to  the  first  count,  that  the  bill  of  exchange  was  accepted  by  the 
defendant,  for  the  accommodation  of  Messrs.  Brown,  and  without  any  considera- 
tion passing  from  Messrs.  Brown  to  the  defendant  for  the  acceptance  thereof; 
and  that,  l:«fore  and  when  the  bill  of  exchange  became  due,  it  was  in  the  pos- 
session of  the  plaintiff  Q.  F.  and  one  William ^ettlewell,  as  the  true  and  lawful 
holders  thereof;  and  that,  when  the  bill  of  exchange  became  due  and  payable, 
the  said  G.  F.  and  W.  K.  held  a  blank  acceptance  from  Messrs.  Brown  on  a 
certain  stamped  paper,  intended  to  be  used  for  the  accommodation  of  O.  F.  and 
W.  K.  as  a  bill  of  exchange  for  500/.  to  the  order  of  the  drawer  thereof  six 
months  after  date;  and  that,  after  the  bill  of  exchanae  became  due,  and  while 
it  was  in  the  possession  of  G.  F.  and  W.  K.  as  such  holders,  they,  with  the 
eonsent  of  Messrs.  Brown,  added  their  names  as  drawers  to  Uie  blank  accept- 
ance, thereby  making  the  same  a  bill  of  exchange  for  600/.,  payable  to  the  order 
of  O.  F.  and  W.  K.  The  plea  went  on  to  ayer,  that  O.  F.  and  W.  K.  nego- 
tiated the  last-mentioned  bill  for  their  own  use  and  benefit,  and  that,  before  the 
oommencement  of  this  action,  the  amount  of  it  was  paid,  and  that  the  same  was 
in  satisfiMtion  and  discharge  of  the  first  mentioned  bill  of  exohan^,  and  of  all 
^  4  g^  damages  sustained  *by  the  nonpayment  thereof;  of  all  which  the  plain- 
J  tiffs  had  notice  before  the  commencement  of  this  suit.  Second,  to  the 
first  count,  that,  after  the  bill  of  exchange  in  the  first  count  mentioned  became 
due,  and  before  the  commencement  of  this  suit,  Messrs.  Brown  paid  the  plain- 
til&  the  sum  of  260/.  in  full  satisfaction  and  discharge  of  the  said  bill  of 
oxchange  and  of  all  damages  sustained  by  the  nonpayment  thereof,  and  that 
the  plaintiffs  accepted  the  money  in  full  satisfaction  of  the  bill  of  exchange  and 
the  damages.     Third,  to  the  second  count,  non-assumpsit. 

ReplicaHon  to  the  first  plea,  that  the  defendant  ''broke  his  promise  in  the 
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first  ooant  of  the  deehnttimi  mentkmecl.  without  saoli  oMe  as  in  tkftt  pleft 
ftUeged,  and  this  die  plaintiff  prays  may  be  inquired  of  by  the  ooantry,  &o.'\a) 

V.  Oresswdlj  for  the  defendant,  claimed  the  right  to  begin. 

Parke,  B.— On  these  pleadings  the  defendant  has  the  right  to  bef;in. 

For  the  defendant,  Mr.  Brown,  jnn.,  one  of  the  drawers  *of  the  bill,  p^^ 
was  called  to  prove  that  it  was  an  accommodation  bill.  "- 

FlaU^  for  the  plaintiff. — ^I  sabmit  thai  the  drawer  of  an  accommodation  bill 
is  not  a  competent  witness. 

Parke,  B. — ^I  will  indorse  his  name  on  the  record  nnder  the  stat.  4  &  5 
Will.  4,  c.  42,  s.  27.(5) 

PUut, — ^I  recollect  that  in  one  ease  Lord  Lyndhnrst  held  that  an  aooommo* 
dation  drawer  was  not  within  the  proyisibns  of  that  statate.(c) 

Parke,  B. — ^I  think  that  by  my  indorsing  the  witness's  name  on  the  postea, 
he  is  rendered  competent  under  the  statute.  He  could  only  be  made  liaUe  to 
the  costs  of  this  action  by  means  of  the  verdict  and  judgment,  which,  in  conae- 
quenoe  of  my  indorsing  his  name,  are  preyented  from  Ming|  used  t^pdnst  him. 
The  amount  of  the  bill  he  is  liable  to,  at  all  events.  I  soall  receive  the  wit- 
ness's evidence,  and  indorse  his  name  on  the  postea. 

The  witness  was  examined,  and,  in  his  cross^zaminationi  he  proved  the  hand- 
writing of  a  letter  which  PlaUy  for  the  plaintiff,  read  in  theeourse  of  his  address 
to  the  jury,  but  he  did  not  give  it  in  evidence. 

O.  OresgweU, — As  Mr.  AiU  has  read  this  letter  to  the  jury,  I  submit  that  I 
have  a  right  to  reply. 

Parke,  B. — ^I  do  not  think  that  you  ought  to  reply.    I  never  knew    ^^^ 
an  instance  of  the  opposite  counsel  ^actually  replying  after  his  opponent     *- 
had  opened  facts  which  he  did  not  prove. 

C.  OremoeU. — ^The  cases  may  admit  of  this  distinction-HMmietimes  a  ooun- 
eel,  or  more  frequently  a  party  m  person,  wanders  into  a  statem^t  of  facts,  b«4 
without  stating  any  speoifio  piece  of  evidence,  and  there,  in  point  of  actual  prac- 
tice, 1  know  that  the  opposite  counsel  does  not  in  fact  reply;  but  here  Mr. 
Haii  has  read  a  document,  and  has  put  the  jury  just  as  much  in  possession  of 
its  contents  as  if  it  had  been  read  in  evidence,  and  I  did  not  objeet  to  his  read- 
ing it  to  the  jury,  as  I  fuUy  expected,  as  he  had  proved  the  handwriting,  thml^ 
he  was  going  to  give  it  in  evidence^  I  think,  therefore,  that  I  am  fiurly  entitled 
to  reply. 

Parke,  B. — ^I  have  often  heard  it  threatened,  that  if  a  counsel  or  a  party 
opened  new  facts,  the  opposite  side  would  have  Uie  reply;  but  I  never  heard 
such  a  reply  actually  made.  Perhaps,  as  Mr.  Fiatt  has  proved  the  document, 
and  read  it  to  the  jury,  he  ought  in  good  fsdth  to  put  it  in;  but  I  certainly  never 
knew  an  instance  of  a  reply  upon  a  mere  opcning.(<l) 

(a)  In  Crisp  p.  Griffiths,  2  0.  M.  4  R.  169,  which  was  au  action  bj  the  payee  agaiasi 
the  maker  of  a  note,  there  was  an  affirmative  plea  pleaded,  and  the  plaintiff  replied, 
"that  the  said  defendant  of  his  own  wrong  and  without  the  oanse  in  his  last-mentioned 
plea  alleged,  neglected  to  paj  the  amount  of  the  said  note  in  the  declaration  in  manner 
and  form,  Ac."  To  this  replication  there  was  a  special  demurrer,  assigning  for  cause 
that  the  replicatioB  ought  to  hare  denied  or  have  confessed  and  avoided  some  one  or 
more  of  the  facts  stated  in  the  plea  in  express  words ;  that  tiie  repUoaHen  was  too  gene- 
ral ;  and  that  a  replication  of  de  ii^nrift  was  not  pnq^r  in  an  action  on  promised.  This 
demurrer  was  argued,  but  the  Court  of  Exchequer  gave  no  judgment  on  any  of  these 
points,  because  they  considered  the  plea  to  be  bad ;  and  the  parties  were  therefore  both 
allowed  to  amend  without  costs. 

ib)  Set  forth  ante.  Vol.  e,  p.  283. 

(e)  In  the  case  of  Burgess  o.  Cuttill,  ante,  Yol.  0,  p.  282 ;  reported  also  nom.  Boxgen 
p.  CttthiU,  1  M.  k  Bob.  315. 

(d)  In  the  case  of  Bex  o.  Bignold,  Dow.  k  By.  N.  P.  C.  69,  the  counsel  for  the  prosecu- 
tion made  a  reply  in  consequence  of  the  defendant's  counsel  having  opened  evidence, 
although  he  did  not  adduce  any;  and  this  circumstance  is  adverted  to  in  the  report  of  the 
case  in  banc  in  4  D.  A(  B.  70.  We  are  not  aware  of  any  other  case  in  which  a  reply  was 
actually  made,  except  it  were  so  in  the  case  on  the  Northern  Circnit  mentioned  in  D.  * 
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Pfaie.— If  joar  lordAip  tbiaks  ao^  I  niU  put  in  tbe  latter. 

The  letter  was  pat  in. 
*4ftl        '*'^*  ^^^'^*<<'^  replied.  Verdict  for  the  defendani 

^^        PlaU,  and  Tomlinaonf  for  the  plaintifia. 

(7.  C^vttiMS,  for  the  defendant. 

[Attorae78-:J&cA4tt  ^  ITiU,  and  .6^  #  Co.] 


In  the  enaiung  term  a  role  to  shew  oaoae  why  there  should  not  be  a  new  trial 
waB  granted^  on  the  ground  that  the  yeidiot  waa  against  evidence;  which^  after 
argomenty  was  disohurged. 


SUtmgs  at  Westminster  in  Easter  Tkrm,  1885. 

BSlOnX  MB.  BARON  OUBNXT. 

CATHEBINE  OKEEN  v.  BOWAN;  Esq.,  and  Another.    Majf  4. 

In  order  to  maintain  an  action  against  the  commissioners  of  the  police  for  monej  detained 
^  b J  an  officer  after  the  trial  of  a  prisoner,  it  mast  be  distinctly  shewn  that  it  was  ac- 
counted for  by  the  officer  to  the  comndssioners. 

AssuBiPSiT  for  money  had  and  receiTed  to  the  plaintiff's  use.  Plea— Non- 
MBnmpeit. 

The  plaintiff  was  a  person  who  kept  a  lodging-hmise,  and  the  defendants  were 
CMonel  Rowan  and  Mr.  Maynoi  the  two  Commissioners  of  the  Metropolitan 
P(^ioe.  The  action  wad  brought  to  reooyer  from  them  a  sum  of  17^.  I9s., 
tinder  the  following  eiroumstanees: — In  the  year  1881,  the  plaintiff  was  taken 
into  custody  on  a  cnarge  of  having  robbed  a  sailor  named  Williams.  Sbe  was. 
saarehed,  and  three  6/.  Bank  of  England  notes  were  found  on  her,  one  of  them 
being  sewed  in  the  tuck  of  her  gown.  There  was  also  in  her  possession  a  sum 
of  2i.  19s.  in  gold  and  silver.  At  tiie  station  house  she  said  that  all  the  money 
4c  igi  was  given  to  her  by  the  sailor  that  she  misht  take  care  of  it.  The  sailor 
-I  did  not  go  before  the  grand  ^jmy,  nor  did  he  appear  at  the  trial,  and 
the  plaintiff  in  consequence  was  acquitted.  She  then  applied  to  have  the  money 
given  up  to  her,  but  liord  Tratttrden,  who  tried  her,  ctirected  that  it  should  re- 
main in  the  hands  of  the  police. 

From  the  evidence  of  one  of  the  inspectors  of  police,  it  appeared  that  soon 
after  the  trial  the  money  was  handed  over  to  a  superintendant  named  Smith,  who 
bad  since  died.  In  oraer  to  connect  the  defendants  with  the  possession  of  the 
monev,  the  plaintiff's  attorney  proved  that  he  wrote  a  letter  to  the  commission- 
em  about  the  month  of  April,  1884,  and  afterwards  went  to  the  office,  and  there 
flaw  a  person  whom  he  swore  he  supposed  to  be  one  of  them,  who  asked  him 
when  the  application  was  made,  and  beins  answered  that  that  was  the  first  time, 
aaid,  "Then  you  do  not  complain  of  our  having  had  the  money  too  long  a  time." 
To  this  the  attorney  answered  in  the  negative,  and  the  person  then  went  away, 
and  returned  soon  and  said,  "  The  papers  are  before  the  commissioners,  and  you 
ahall  have  an  answer  in  a  few  days,  either  by  the  post  or  the  inspector  of  the 
district"  No  answer  came,  and  the  attorney  wrote  again  on  the  5th  of  May ; 
and  in  the  letter,  which  was  addressed  to  the  commissioners,  described  the  per- 

B.  N.  P.  0.  60,  B.    However,  this  right  of  reply  was  feeogaised  ia  the  case  of  Bex  o.  Gar- 
lilt,  ante,  YoL  6,  ^  eac. 
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80Q  he  had  seen,  in  the  words  "a  gentleman  at  your  office/'  After  this  he  re- 
ceiyed  a  letter  from  the  commissioner's  office,  desiring  him  to  call  on  the  inspector. 
He  accordingly  had  an  interview  with  him.  The  attorney  was  beginning  to 
state  what  the  inspector  said. 

OuBNEY,  B. — ^I  think  von  most  shew  that  the  inspector  had  authority  from 
one  of  the  defendants,  and  I  think  this  is  not  evidence  of  snch  an  anthority.  I 
will,  however,  receive  the  evidence  subject  to  a  motion  for  a  nonsnit,  if  yoo 
choose  to  take  the  risk  of  it. 

The  plaintiff's  counsel  resumed  the  examination ;  and  *the  attorney  ^gQ 
then  stated,  that  the  inspector  said,  <<  I  am  directed  by  the  commission-  ^ 
ers  of  police  to  inform  you  that  they  have  not  any  account  of  the  money ;"  upon 
which  he,  the  witness,  observed,  that  is  different  from  what  you  told  me  before. 
To  this  the  inspector  replied,  "  Your  statement  is  perfectly  correct;  I  said  I  had 
paid  the  money  over,  and  I  have  so  done ;  but  I  have  been  ordered  by  the  com- 
missioners to  return  this  answer,  and  it  is  my  duty  to  do  so." 

OiTBNEY,  B. — ^The  evidence  is,  that  the  money  was  paid  over  to  the  superin- 
tendant.  There  is  no  evidence  diat  it  has  reached  the  commissioners.  I  think 
it  appears  from  the  letter  of  the  plaintiff's  attorney,  in  which  he  says,  '^  a  gen- 
tleman at  your  office/'  that  he  did  not  think  it  was  a  commissioner  whom  he 
saw. 

HaU,  for  the  plaintiff. — ^I  submit  that  there  is  evidence  that  the  money  came 
to  the  hands  of  the  commissioners :  it  is  not  till  they  are  driven  into  a  comer 
that  the^  make  the  answer,  that  they  had  not  any  account  of  it.  The  officer 
had  no  nght  to  keep  the  money. 

OuBNEY,  B. — ^I  do  not  approve  of  the  constable's  keeping  it;  but  I  think 
there  is  no  pretence  for  saying  that  the  commissioners  have  ever  had  the  money. 
The  plaintiff  must  be  called. 

T.  F.  Ellis,  for  the  defendant. — In  aid  of  a  nonsuit,  I  would  submit  that 
there  is  no  property  proved  in  the  plaintiff. 

QuBNSY,  B. — I  am  not  quite  sure  that  you  can  take  advantage  of  that  under 
this  plea,(a)  but  yon  may  have  '''the  benefit  of  it  if  it  will  assist  vou.  The     pg|^ 
case  is  very  clear.    Here  is  a  sailor  who  has  either  sailed  or  been  kept     j- 
out  of  the  way  for  some  reason  or  other.  Nonsuit. 

(a)  According:  to  the  rales  of  Hilary  Term,  4  Will.  4,  it  appears  that  in  indebitatos  as- 
Bnmpsit  for  monej  had  and  received|  non-assumpsit  will  operate  as  a  denial  both  of  the 
receipt  of  the  money  and  of  those  facts  which  made  snch  a  receipt  a  receipt  to  the  nee  of 
the  plaintiff. 

Bj  the  Stat  10  Geo.  4,  c.  44,  (which  esUblishes  the  police  force,)  it  is  enacted,  (bj 
sect  41,)  that  in  any  action  "against  any  person  for  any  thing  done  in  pursuance  of  this 
act,"  "the  defendant  may  plead  the  general  iuw,  and  gire  this  act  and  the  special  matter 
in  evidence  at  the  trial  to  be  had  thereupon;"  and  by  the  stat  3k  A  Will.  4,  c.  42,  s.  1, 
it  is  enacted,  that  the  rules  of  pleading  to  be  promulgated  in  pursuance  of  that  act,  afaall 
not  deprive  any  person  of  the  power  of  pleading  the  general  issue  and  of  giving  special 
matter  in  evidence  in  any  case  where  the  party  is  or  shall  be  entitled  to  do  so  by  any  act 
of  parliament 

In  B.  N.  P.  24,  it  is  laid  down  that  the  stet  24  Geo.  2,  c.  44,  which  relates  to  a  de- 
mand of  a  copy  of  the  warrant  of  a  constable  previous  to  action  brought,  "extends  only 
to  actions  of  tort ;  and  therefore  where  an  action  for  money  had  and  received  was  brought 
against  an  oflBcer  who  had  levied  money  on  a  conviction  by  a  justice  of  the  peace,  the 
conviction  having  been  quashed,  it  was  holden  that  a  demand  of  a  copy  of  the  warrant 
was  not  necessary;"  and  for  this  is  cited  the  case  of  Feltham  v.  Terry,  E.  13  Geo.  3,  K.  B. 
And  in  the  case  of  Fletcher  e.  Wilkin s,  6  East,  283,  it  was  held  that  no  such  demand  was 
necessary  previous  to  the  bringing  of  an  action  of  replevin  against  a  constable.  How- 
ever, in  the  case  of  Greenway  o.  Hard,  4  T.  B.  653,  it  was  held,  that,  in  an  action  of  as- 
sumpsit for  money  had  and  received,  brought  against  an  excise  officer  for  duties  received 
by  him  after  the  act  of  parliament  which  imposed  them  was  repealed,  the  defendant  was 
entitled  to  notice  of  action,  ftc. :  so,  in  the  case  of  Waterhouse  v.  Keen,  6  D.  A(  B.  257, 
where  in  a  turnpike  act  there  was  a  clause  that  no  action  should  be  commenced  against 
any  person /br  ofiy  (Amy  done  inpurmanu  of  this  det  without  notice  of  action,  ftc,  it  was 
held  that  this  applied  to  an  action  of  assumpsit  a^jainst  a  toll  collector  to  recover  back 
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*Plati^  and  Aim>W^,  for  the  plaintiff. 
T.  F.  HUis,  for  the  defendant. 


IXUantjB-^Ihwnj  and  Zyon,  Banut^  ^  Co.] 


GHABTEBS  and  Another  v.  BATKTUN.    May  4. 

A|  a  minor,  had  held  a  commiuion  in  the  annj,  but  sold  it  by  reason  of  not  haWng  saf- 
ficient  fortane  to  continue  to  hold  it.  His  father  was  a  beneficed  clergymaoi  who  paid 
Tarions  snms  for  him  daring  his  minority,  and  gave  him  a  farther  sam  of  1600Z.  when 
he  attained  the  age  of  twenty-one  years: — Bdd,  that  a  stanhope  was  not  necessary  for 
him  while  a  minor  as  being  snitable  to  his  state  and  degree. 

AsSTJMPgrr  for  the  hire  and  repair  of  a  Btanhope,  and  also  on  a  bill  of  ex^ 
ehange.  Pleap— In&noj.  Beplication— As  to  the  hire  and  repair  of  the  stan- 
hope that  tliey  were  neoessaries. 

It  was  opened  by  ErUy  for  the  phuntiff. — ^That  the  defendant  was  the  son  of 
n  dergyinany  and  brother  to  a  member  of  parliament,  and  had  at  one  time  heUL 
n  eommission  in  the  army. 

OuBNXTy  B. — ^Bfr.  Ede^  haye  yon  any  case  in  which  a  stanhope  has  been  held 
to  be  necessary  1 

Erie,    There  was  a  ease  of  Bernard  v. ^  tried  before  Lord  Lyndhnrst, 

in  which  a  canriage  of  some  sort  was  held  necessary  for  a  gentleman  in  the 
army. 

OuBinETy  B.— What  were  the  ciroomstanoes  of  that  case  1 

Mr.  WaUon^  the  marshal  and  olerk  of  Nisi  Prios,  said,  that  he  believed  the 
carriage  was  a  sort  of  lip;ht  cart  nsed  by  almost  all  officers  in  the  army. 

OuBNST,  B.— That  is  a  very  different  thing.  There  is  a  reason  for  that 
decision.  Bat  here  is  a  gentleman  not  in  the  army.  It  will  require  a  veiy 
strong  ease  to  shew  that  under  snch  dreomstances  as  the  present  a  stanhope  is 
necessaiy. 

*6d1  *^  ^^^  ^"^  ^  ^^  defendant  a  witness  proTsd,  that  on  a  preyions 
-*  occasion  he  called  at  the  plaintiffs'  house,  and  told  them  that  the  defend- 
ant was  not  of  age,  and  had  not  money  to  pay  for  a  chaise  which  he  had  ordered, 
as  he  was  obliged  to  sell  out  of  the  98th  regiment  in  consequence  of  not  being 
able  to  maintain  himself  as  a  gentleman:  and  that  he  could  not  want  the 
ehuse,  as  he  had  the  use  of  his  brother's  phaetou;  cab,  and  horses  whenever  he 
pleased. 

The  defendant's  &ther  also  proved  that  his  son  was  not  of  aoe  at  the  time  in 
question;  that  while  he  was  in  the  army  he  allowed  him  100^.  per  annum  in 
addition  to  his  pay;  that  when  he  left  the  army  he  had  no  other  means  but  his 
bounty;  that  he  continued  partly  at  home  with  him ;  that  he  was  the  youngest 
of  a  nunily  of  five  sons  and  three  daughters;  that  when  he  came  of  age  in 
1888|  he  added  to  what  he  had  previously  advanced,  a  sum  of  1500/.,  which 
made  the  whole  of  the  defendant's  fortune. 

GuRNST,  B. — Can  you  so  on  after  this  evidence  of  the  infiftucy? 

Erie, — ^The  question  is,  now  the  father  held  him  out  to  the  world.    In  Bos> 

the  amonnt  of  tolls  improperly  collected  by  him ;  and  in  that  case  Mr.  Justice  Bayley 
said,  "  It  Is  oor  da^  to  gire  ftill  effect  to  snch  a  clanse  as  this  if  we  can,  and  for  that 
purpose  to  construe  it  not  according  to  the  form  of  action,  but  to  the  substance  of  the 
act  done;  and  upon  that  construction  I  think  this  action  is  brought  in  respect  of  an  act 
done  snbstantiaUy  in  pursuance  of  the  statute,  and  consequently  that  the  defendant  is 
within  the  protection  of  the  statute  and  entitled  to  notice."  See  also  the  observations 
of  Hr.  Baron  Alderson,  in  the  case  of  Wells  v.  Oddy,  ante,  p.  25,  n. 
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ooe's  Law  of  Eyideno6(a)  it  is  said,  that  an  infiiat,  befaig  a  oaptoin  in  the  arm  j, 
is  liable  for  a  livery  ordered  by  him  for  his  serraitty  though  not  for  cookadee 
for  the  soldiers  of  his  company;  but  it  has  been  held,  that  an  iD&nt,  a  liea« 
tenant  in  the  navy,  is  not  liable  for  the  prioe  of  a  ohnmometer;  he  being  oat  cf 
employment  at  the  time  of  its  being  famished. 

On  the  cross^zamination  of  the  defendant's  father,  it  appeared,  that,  at  the 
time  when  tiie  stanhope  was  hired,  "^his  tithes  were  worth  abont  500/.  ^^ 
or  600/.  a  year;  that  he  had  a  fortane  with  his  wife  which  was  nomi-  L 
nally  40,000/.,  bat  did  not  realise  maoh  above  half  that  sum;  tiiat  the  defend- 
ant kept  a  horse  while  residing  at  home,  and  nsed  to  drive  his  sisters  oat  to  the 
knowledge  of  the  fiither,  bat  the  father  said  it  was  much  against  his  inclin»^ 
tion,  and  was  the  cause  of  a  great  deal  of  variance  between  them.  The  defend- 
ant was  proved  at  one  time  to  have  had  two  horses  at  grass  at  his  father's. 

It  also  appeared  that  several  promises  to  pay  had  be^  given,  and  that  an 
ofier  of  20/.  to  settle  the  matter  was  made  a  few  months  before  the  trial,  but 
fefosed  by  the  pbdntifi. 

Brkf  in  reply.-;— The  question  is,  what  was  the  diMpree  of  the  defendant,  and 
what  were  the  necessaries  suitable  to  that  degree.  U  the  jury  think  the  ataa- 
kope  was  suitable  to  the  state  and  degree  in  Ofe  of  the  defendant,  then  they  are 
bound  to  find  for  the  plaintiffii.  The  fiither  encouraged  tiie  son  in  letting  the 
two  horses  which  he  kept  come  to  grass  in  his  fields.  The  brother  bebff  a  mem- 
ber of  parliament,  and  the  lather's  lar|;e  living  and  large  fortune  with  his  wife, 
gave  him  a  station  in  society  which  justified  his  hiring  the  atuihope.  As  to 
the  notice  said  to  have  been  given  to  the  plaintiffii,  it  is  ineonaistent  with  the 
promises  of  payment  made  and  with  the  probabilitieB  of  the  ease,  and  the  wit- 
ness who  proves  it  is  not  to  be  believed.  It  was  not  at  all  extravagant  for  the 
defendant  to  buy  a  stanhope,  ae  he -thereby  saved  the  expense  (rf  travelMng 
about  by  other  means. 

OuBNET,  B.,  (in  summing  up),  said^-With  respect  to  the  bill  of  exchange, 
the  infancy  is  proved,  and  there  is  therefore  an  end  to  that  part  of  the  claim  ; 
as  to  the  stanhope,  the  plaintiffii  assert  that  it  was  a  necessary.  The  questiite 
is  not  whether  anv  one  of  us  can  approve  of  the  eonduot  of  the  defenc|anty  but 
it  is  a  question  of  great  importance  "^to  the  public.  It  is  for  you  to  say  r^g 
whether  a  stanhope  is  a  necessary  suitable  to  the  state  and  degree  of  a  ■- 
person  in  the  d^endant's  situation.  .  If  you  think  it  is,  you  will,  I  think,  be 
the  first  jury  that  ever  did  so.  As  to  the  witness  who  proves  the  notice  to  the 
plaintifb,  I  cannot  see  what  motive  he  can  have  to  commit  peijury.  The  plain- 
tiffs axe  to  prove,  in  the  first  place,  that  the  stanhope  was  a  necessary.  Trades- 
men do  sometimes  what  I  am  sorry  they  do,  vii.  trust  a  younff  man  upon  the 
chance  of  his  being  able  to  pay.  The  defendant's  father  gave  him  1500/.  when 
he  came  ef  age,  which  was  two  years  after  the  hiring  of  the  stanhope.  The 
&ther  might  or  mi^t  not  have  given  him  the  1500/.,  and  it  is  not  because  the 
defendant  did  not  appropriate  it  properly  that  therefore  he  is  to  be  liable  in  this 
action.  It  is  important  to  protect  families  and  to  protect  minors  against  the 
effects  of  their  own  indiscretion.  The  offer  supposed  to  have  been  made  some 
time  ago  does  not  at  all  bind  the  defendant,  although  the  plaintiffii  had  better 
have  taken  it.  If  you  think  the  stanhope  was  a  neeessarjr  suitable  to  this  young 
man  under  such  circumstances,  you  will  find  for  the  plaintiffs;  but  if  you  do, 
I  think  it  will  be  very  injurious  to  the  interests  of  society. 

Verdict  for  the  defendant.(6) 

(a)  P.  266,  366,  citing  Che  eases  of  Hands  e.  SU&ey,  8  T.  R.  6YS;  and  BeioUeav.  Baa- 
say,  Holt,  N.  P.  0.  77. 

ib)  See  the  case  of  Bnit^hart  p.  Angerstein,  ante,  Vol.  6,  p.  800,  and  the  cases  there 
referred  to;  and  also  the  vety  elaborale  note  appended  to  the  cases  of  BeroUee  «.  Bamsaj, 
Holt,  N.  P.  0.  77;  Blackbam  v.Mackaj,  ante,  vol.  1,  p.  1;  Flack  v.  Tollnnache,  Id.  p.  6; 
and  Cook  v.  Deaton,  ante,  Vol  3,  p.  114. 
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JSrlCf  and  OhannMf  for  the  phinliflk 
Theiigerf  and  IT.  E.  Watton,  for  the  defendant 

[Attomejrs— iTqpwoMl  ^  J*.,  and  Ziim^.] 
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BSFORS  MB.   BA&ON  PARKE. 

HUFFELL  t;.  ARMITSTEAD.    June  5. 

In  the  case  of  an  ordinarj  weekly  tenancy  a  week's  notice  to  qnit  is  not  implied  as  a  part 
of  the  contract,  unless  there  be  a  usage  to  that  effect;  but,  in  theabsenee  of  such  usage, 
a  weekly  tenant,  who  enters  on  a  fresh  week,  may  be  bound  to  ooatinne  until  the  ex- 
piration of  that  week|  or  pay  the  week's  rent 

Assumpsit  for  nae  and  oocupation  of  furnished  apartments. 

The  defendant  pleaded  a  tender  as  to  a  part  of  the  plaintiff's  clum,  the 
amoant  of  which  was  paid  into  conrt,  and  non-assampeit  as  to  the  residue. 

It  appeared  that  the  defendant  had  hired  furnished  apartments  in  the  plain- 
tiff's bouse  for  a  week,  at  a  certain  sum,  and  that  ho  had  oontiuued  to  occupy 
them  for  three  weeks  after  the  expiration  of  the  first  week  without  anj  new 
contract.  The  defendant  entered  into  the  occupation  on  a  Monday,  about  the 
middle  of  the  day,  and  left  on  the  Monday  month,  about  the  same  time,  without 
ffiving  any  notice  to  quit.  There  was  contradictory  evidence  as  to  the  original 
hiring  being  from  the  Monday  upon  which  the  defendant  entered,  or  from  the 
previous  Saturday,  and  nothing  was  said  as  to  notice  to  quit  being  given  at  the 
time  the  lodgings  were  taken. 

It  further  appeared,  that,  a  few  days  before  th^  defendant  left,. the  plaintiff 
addressed  a  letter  to  him  to  the  following  effect  :— 

'<  Mr.  Huffell's  respectful  compliments  to  Mr.  Armitstead,  and  would  feel 
greatly  obliged  by  his  informing  him  one  week  previous  to  his  leaving  his 
apartments,  as  Mr.  H.  has  to  give  an  answer  to  a  family  who  wish  to  come  into 
the  apartments  at  that  time." 

The  plaintiff  claimed  five  weeks'  rent;  the  defendant  had  tendered  four 
weeks,  and  the  question  was,  whether  the  plaintiff  was  entitled  to  any  more. 
«g-^  *LudU}w,  Serjt,  and  BaU,  for  the  plaintiff,  submitted  that  the  de- 
-'  fendant  was  liable  for  the  fifth  week's  rent;  first,  because  a  week's  notice 
to  quit  was  necessary;  secondlv,  because  the  defendant,  having  entered  on  a 
Monday,  ousht  to  have  quitted  before  the  Monday,  and  that  a  new  week  was 
commenced  by  his  holding  for  any  part  of  that  day.  On  the  first  point  they 
relied  upon  the  established  rule  with  regard  to  yearly  tenancies,  which  could 
not  be  determined  without  notice.  And  uiey  submitted  that  the  same  rule  ap- 
plied to  tenancies  for  a  shorter  period;  and  that  the  length  of  the  notice  required 
was  regulated  by  the  nature  of  the  tenancy;  a  month's  notice  bein^  necessary 
upon  a  monthly  taking,  and  a  week's  notice  for  a  weekly  taking,  as  m  the  pre- 
sent case.  They  cited  the  oases  of  Doe  d.  Parry  v,  Hasell,(a)  and  Roe  d.  Pea- 
cock V.  Raffen.(S) 

(a)  1  Esp.  94.  In  that  case  the  defendant  had  taken  a  house  by  the  month,  and  had 
received  a  month's  notice  to  quit,  which  was  held  to  be  sufficient 

(b)  6  Bsp.  4.  This  was  an  ejectment  for  a  shed  in  Covent  Garden  Market,  which  the 
defendant  held  at  a  weekly  rent.  A  week's  notice  to  quit  had  been  given;  but  it  appear- 
inic  on  the  part  of  the  defendant  that,  when  he  took  possession,  it  was  on  the  terms  of 
baring  fbor  weeks'  notice,  the  plaintiff  was  nonsuited.    In  this  case  Lord  Sllenboroagh 
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PabkXi  B. — ^The  only  qnestioii  is,  wheiher  the  tenanoy  oommeiiMd  on  the 
Saturday  or  the  Monday.  If  it  oommenoed  on  the  Monday,  I  think  the  de- 
fendant, who  entered  on  that  day,  was  at  liberty  to  quit  on  the  same  day  in 
another  week.  I  cannot  say  a  week  has  been  ezoeedea  by  holding  for  six  days 
and  two  firactions  of  a  day.  Upon  the  question  of  the  necessity  of  a  notice  to 
quit;  the  law  is  clearly  settled  that  a  yearly  tenancy  cannot  be  determined  with- 
out half  a  year's  notice.  But  that  rule  cannot  be  implied  to  a  weekly  taking, 
for  the  effect  of  it  would  be  to  shew  that  a  half  week's  notice  was  neces-  r  ^cgo 
sary  to  put  *an  end  to  such  a  tenancy.  I  am  not  aware  that  it  has  oyer  ■- 
been  decided,  that,  in  the  case  of  an  ordinary  monthly  or  weekly  tenancy,  a 
month's  or  a  week's  notice  to  quit  must  be  given.  The  cases  that  have  been 
cited  are  not  authorities  in  support  of  this  proposition.  A  tenant  who  enters 
upon  a  fresh  week  may  be  bound  to  continue  until  the  expiration  of  that  week, 
or  to  pay  the  week's  rent,  but  this  a  yeiy  different  thing  from  pving  a  we^s 
notice  to  quit.  The  j^roposition  contended  for  is  this,  that  if  a  tenant  comp 
mences  a  new  week  without  giving  notice,  he  is  to  be  considered  as  contracting 
to  hold  not  only  for  that  week,  l>ut  also  for  the  following  week^  I  am  of 
opinion,  in  the  absence  of  any  evidence  to  prove  a  usage  to  toat  effi9ot,(a)  that, 
in  point  of  law,  a  week's  notice  to  quit  is  not  implied  as  a  part  of  the  contract, 
in  the  case  of  an  ordinary  weekly  taking.  But,  even  if  the  rule  were  otherwise, 
I  think  the  letter  produced  is  conclusive  to  shew  that  it  was  not  part  of  the 
contract  in  this  case  that  a  notice  should  be  given.  This,  however,  is  a  ques- 
tion for  the  jury,  and  they  will  say,  if  it  Mcomes  neoesBBiy,  whether,  upon 
raiding  the  letter,  thev  are  of  opinion  that  it  was  part  of  the  agreement  between 
the  plaintiff  and  the  defendant  that  the  tenancy  should  not  be  determined  with- 
out a  week's  notice  to  quit 

Verdict  for  the  plaintiff. — ^The  jury  finding  that  the  tenanc]^  commenced 
on  the  Saturday. — ^Damages  il.  6t.  6<^.  biBvond  the  sum  paid  into  court 
on  the  plea  of  tender;  and  verdict  for  the  defendant  on  the  plea  of 
tender. 
LudhWf  Serjt.,  and  BaU,  for  the  plaintiff. 
Hayes f  for  the  defendant. 

[Attorneys— (7.  WJUttm^totif  and  Astiy.] 
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BXVOU  MB.  BAJaON  PABKX. 

WBLLS  9.  MOOBT  and  Another.    Jime  10. 

In  an  action  for  an  ezeesgiye  distress,  the  question  is,  wliat  the  goods  seised  wonld  have 
sold  for  At  a  broker's  sale.  If  it  be  ezoesslTe,  the  pUlntlff  Is  entitled  to  recover  the 
fidrvslneofthem. 

Oasx.— The/rsI  count  of  the  declaration  was  for  distraining  for  the  snm  of 
282.  as  and  for  rent  due  from  the  plaintiff  to  the  defendant  Moody,  when  only 
the  sum  of  14/.  was  due;  mo(md  count,  for  an  excessive  dbtreas.    Pleaft-^En<^ 

8*ld  <' thtit  a  week's  notice  to  quit  was  certainly  sufficient  where  the  holding  was  weeUj; 
bat  the  nde  of  law,  as  to  the  legality  of  notice,  was  still  controllable  by  the  actaal  agree- 
ment of  the  parties." 

(a)  As  to  what  is  sufficient  proof  of  ossge,  see  the  case  of  Wood  t.  Wood,  ante,  VoL  1, 
p.  69. 
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Bot  saOfy;  teeondf  to  the  first  county  that  the  plaintiff  was  not  the  tenant  of 
the  defendbnt  Moody;  Airdf  the  like  plea  to  the  seoond  count. 

It  appeared  that  Uie  plaintiff  was  a  chemist  and  druggist,  canryins  on  business 
in  Upper  North  Place,  Gra/s  Inn  Road;  and  that  the  defendant  custrained  on 
all  the  bottles  and  drugs  in  the  shop. 

To  prove  that  the  distress  was  exoessive,  a  surgeon,  who  had  taken  an  inyen- 
tory  of  the  bottles  and  drugs,  was  called* 

Miller^  for  the  plaintiff,  proposed  to  ask  him  what  sum  he  considered  the 
plaintiff  could  have  obtained  for  them,  if  he  had  sold  them  to  an  incoming 
tenant,  who  was  in  the  same  line  of  business  as  the  plaintiff. 

Parkis,  B. — ^At  present  that  is  not  the  Question.  To  detormine  whether  the 
distress  wasexcesave  you  must  ascertain  what  the  goods  seized  would  have  sold 
for  at  a  broker's  sale.  If  it  be  excessive,  the  plaintiff  is  entitled  to  recover  the 
fair  value  of  them.  Verdict  for  the  plaintiff— Damsges  1<. 

Erkf  and  Miller^  for  the  plaintiff. 

ThengeTj  and  R.  F.  Richard^  for  the  defendant. 

[AttomejB— fZo^,  and  Bedford.} 


♦60]  *STEVENS  V.  WEBB.    June  11. 

If  an  agreement  is  in  the  altematiye,  and  one  branch  of  the  alternative  cannot  bylaw  be 
performed,  the  party  is  bonnd  to  perform  the  other. 

A.  was  in  cnatody  on  a  ca.  sa.,  and,  in  consideration  of  the  plaintiff  consenting  to  his 
discharge,  B.  agreed  to  pay  35Z.,  or  to  soirender  A.  to  the  sheriff.  A.,  on  a  sabseqaent 
day,  offered  to  surrender  himself  to  the  sheriff,  who  would  not  retake  him,  as  the  plain- 
tiff had  consented  to  his  discharge: — Held^  that  the  agreement  was  absolute  for  the 
payment  of  the  36(.,  and  that  the  other  altematire  was  not  satisfied  by  the  offer  of  the 
surrender. 

In  an  action  on  an  agreement  in  which  fraud  is  pl^ed,  the  plea  is  not  supported  unless 
some  wilful  misrepresentation  should  have  been  made. 

The  counsel  for  a  defendant  has  no  right  to  open  facts  which  he  is  not  in  a  condition  to 
prove:  Uierefore,  where  a  witness  has  given  evidence  of  a  conversation  between  the 
defendant  and  himself,  at  which  no  one  else  was  present,  the  defendant's  counsel  has 
no  right  to  make  a  statement  of  that  which  his  client  has  given  him  as  an  account  of 
the  transaction. 

A88U1CP8IT)  on  an  undertaking  to  pay  money. 

Pleas — non-assumpsit^  and  that  the  undertucing  was  obtained  by  fraud  and 
misrepresentation. 

It  appeared  that  the  defendant's  brother,  Richard  Charles  Webb,  was  in 
custody  on  a  capias  ad  satisfaciendum,  at  the  suit  of  the  plaintiff,  for  35/.,  and 
that  the  defendant,  who  was  desirous  that  he  should  be  discharged,  gave  the 
following  undertaking : — 

<<  Thomas  Stevens 

u^ainst 

Richard  Charles  Webb. 

'<In  oonsideration  of  the  discharge  of  the  defendant,  I  hereby  undertake  to 
pay  86/.  on  Wednesday  next,  or,  in  default  thereof,  to  surrenoer  him  to  the 
sheriff  in  this  action.    Dated  the  14th  of  March,  1885. 

(Signed  by  the  defendant.)'' 

On  the  part  of  the  plaintiff,  Mr.  Sibley,  a  clerk  of  the  plaintiff's  attorney, 
who  was  present  at  the  signing  of  the  undertaking,  was  called,  and  he  denied 
that  any  misrepresentation  had  been  made  to  induce  the  defendant  to  sign  the 
undertiJdng;  and  he  also  spoke  to  a  conversation  between  himself  and  uxe  de- 
fendant at  a  subsequent  period,  no  one  else  then  beiuff  present. 

Flatif  for  the  defendant,  opened  that  he  should  ciul  a  witness,  who  wis  pre* 
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sent  at  the  time  when  the  undertaking  was  signed ;  and  he  was  prooeediDg  to 
state  an  account  that  the  defendant  had  given  of  the  conversation  between  him- 
self and  Mr.  Sibley  which  differed  from  the  statement  of  it  that  had  been  given 
in  evidence. 

*C.  Crestwell,  for  the  plaintiff. — My  friend  has  no  right  to  state  what     p^^. 
:  the  defendant  has  told  him.  '- 

Piatt. — I  may  state  what  acconnt  my  client  has  given  of  the  transaction. 

Parke,  B. — You  have  no  right  to  open  as  facts  any  matter  which  you  cannot 
prove.     It  is  often  done,  but  it  is  irregular. 

For  the  defendant,  a  witness  named  Salter  was  called,  who  stated  that  he  was 
present  when  the  undertaking  was  signed;  and  that,  before  it  was  signed,  Mr. 
Sibley  told  the  defendant  that  he  doubted  whether  the  sheriff  could  retake  his 
brother,  even  if  he  offered  to  surrender;  and  that  the  defendant  replied,  that  he 
knew  nothing  about  that. 

It  was  also  proved  by  the  defendant's  brother  that  he  went  to  the  plaintiff's 
attorney  on  Wednesday,  the  18th  of  April,  and  offered  to  surrender  himself, 
when  the  plaintiff's  attorney  told  him  to  go  to  the  sheriff's  officer,  in  whose 
custody  he  had  been;  but  that,  on  his  going  to  the  officer,  the  latter  said  he 
would  not  retake  him,  because,  if  he  did,  he  should  be  liable  to  an  action. 

Parke,  B.,  (in  summing  up). — ^If  a  plaintiff  consents  to  the  discharge  of  a 
defendant,  who  has  been  taken  in  execution,  the  defendant  can  never  again  be 
taken  in  ezcution  on  that  judgment;  and  the  only  way  in  which  it  can  in  effect 
be  done  is  for  the  defendant  to  give  a  warrant  of  attorney  to  confess  a  new 
judgment,  and  to  enter  up  that  judgment,  and  then  take  the  defendant  in  exe- 
cution upon  it,  but  not  in  the  original  action.  That  was,  however,  not  done 
in  the  present  case,  as  here  the  defendant  has  agreed  to  surrender  him  to  the 
sheriff  in  the  original  action,  which  implies  that  the  sheriff  shall  retake  him  into 
his  custody  in  that  action.  Now,  if  a  party  agree  that  a  third  person  shall  do 
*an  act,  and  that  third  person  will  not  do  it,  the  agreement  is  broken,  p^^^ 
In  the  present  case  the  officer  refused  to  retake  the  original  defendant,  ^ 
because  a  defendant  in  execution,  once  discharged  out  of  custody  by  the  con- 
sent of  the  plaintiff,  cannot  by  law  be  retaken  on  that  judgment.  There  was 
therefore  one  branch  of  the  agreement  that  the  defendant  could  not  perform ; 
and  the  law  is,  that,  if  an  agreement  is  in  the  alternative,  and  one  branch  of 
the  alternative  cannot  be  peHbrmed,  the  party  is  bound  to  perform  the  other, 
which,  in  this  case,  is  to  pay  85/.  It  may  be  that  the  defendant  though  he 
knew  the  law  better  than  the  attorney's  clerk  and  thought  that  the  sheriff  could 
retake  his  brother,  or  he  might  have  thought  that  the  mere  offer  to  surrender 
him  would  satisfy  the  agreement.  Still  Mr.  Sibley  was  not  standing  in  any 
relation  to  the  defendant  which  at  all  obliged  him  to  explain  the  law  to  the  de- 
fendant ;  and,  to  constitute  fraud,  it  is  necessary  that  Mr.  Sibley  should  have 
made  some  false  representations  to  the  defendant,  as  that  the  surrender  could 
be  legally  made,  or  that,  to  fulfil  the  agreement,  it  is  only  necessary  to  go  to 
the  sheriff  and  offer  to  surrender,  or  some  other  misrepresentation  of  that  sort, 
of  which  I  think  there  is  no  evidence.  Indeed,  Mr.  Salter  says,  that  Mr. 
Sibley  did  express  a  doubt  whether  the  sheriff  would  receive  the  partv  to  be 
surrendered.  There  is,  I  think,  no  evidence  of  any  misrepresentation  by  Mr. 
Sibley;  and,  unless  there  was  a  wilful  misrepresentation  by  him,  the  special 
plea  is  not  made  out.  Verdict  for  the  plaintiff. 

C  Cresstcell,  and  Davidson,  for  the  plaintiff. 

Piatt,  and  Swann,  for  the  defendant. 

[Attomejs — Lander^  and  Hodgiwn.} 
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♦COXHEAD  t;.  HUISH.    June  11. 


A  defendant  in  assnmpsit  pleaded  as  to  20^  payment,  and  as  to  the  residue,  a  set-off:— 
ffeldj  that  on  these  pleadings  the  defendant  must  begin. 

For  the  defence  no  evidence  was  given  of  the  set-off,  and  payments  were  proved  to  the 
amount  of  12i.  10«.  only: — ffeldf  that,  on  this  evidence,  the  plaintiff  conld  only  recover 
71.  10«.,  as  that  part  of  the  payment  of  20Z.  which  was  not  proved,  and  U.  for  the  resi- 
due; and  that  the  fact  that  these  pleas  were  pleaded  after  the  delivery  of  particulart 
of  demand,  which  specified  a  claim  to  m  larger  amoant,  made  no  difference. 

Goods  sold,  with  a  coant  for  use  and  oconpation  of  lodgings.  Plea — as  to 
20^.,  parcel  of  the  plaintiff's  demand^  a  payment  of  20^  in  satisfaction;  and  as 
to  the  residue,  a  set-off. 

Thesiger,  for  the  plaintiff. — On  these  pleas,  I  submit  that  ihe  defendant  most 
boffin. 

Farke,  B. — ^Tes,  the  defendant  must  beein. 

Manning,  for  the  defendant,  opened  that  ne  could  not  prove  the  defendant's 
set-off,  but  he  was  in  a  condition  to  prove  some  of  the  payments. 

Beceipts  were  put  in  for  payments  made  by  the  defendant  to  the  plaintiff  to 
the  amount  of  12/.  10s. 

Parks,  B. — Mr.  Thesiger,  if  you  go  for  more  than  7/.  lis.,  you  must  go  into 
evidence  to  shew  bow  much  you  are  entitled  to.  You  are  entitlod  to  7/.  lOs.^ 
wbieh  is  that  part  of  the  201.  wbich  is  not  covered  by  the  receipts,  and  Is.  dam- 
ages on  the  residue ;  but  for  anything  more  you  must  go  into  evidence,  the  same. 
as  you  would  on  a  writ  of  inquiry. 

Thtstger, — ^The  particulars  of  demand  were  delivered  before  the  plea  was 
pleaded. 

Parke,  B.-— I  still  think  vou  must  prove  your  amount. 

Evidence  was  eiven  that  clothes  were  supplied  by  the  plaintiff  to  the  defend- 
ant^ and  that  the  latter  boarded  and  lodged  in  the  house  of  the  former. 

Verdict  for  the  phuntiff — ^Damages  18/.  2s. 
*641     *^^9^)  ^<i  ^'  V'  Richards,  for  the  plaintiff. 
J     Manning,  for  the  defendant. 

[Attorneys — SUver,  and  Mulmgi  ^  SJJ 


Adjourned  Sittings  at  Westminster,  qfier  Trinity  Ihrm,  1835. 

BEFORE  MR.  BARON  GURNET. 

CREEVY  V.  CARR.    Jwie  18. 

In  an  action  for  a  libel  published  in  a  newspaper  the  defendant  cannot  go  into  evidence 
in  mitigation  of  damages,  to  shew  that  the  same  libel  had  appeared  in  another  news- 
paper, rirom  which  the  plaintiff  had  already  recovered  damages,  but  the  defendant  may 
shew  that  he  copied  the  libel  from  another  newspaper,  and  omitted  several  passages 
contained  in  that  newspaper,  which  reflected  on  the  character  of  the  plaintiff. 

If  a  witness  is  called,  and  has  only  answered  an  immaterial  question  when  his  examina- 
tion is  stopped  by  the  jndge,  the  opposite  party  has  no  right  to  cross-examine  him. 

Case  for  a  libel  contained  in  the  Morning  Advertiser  newspaper,  imputing 
to  the  plaintiff  the  crime  of  arson.     Plea — Oeneral  issue. 

The  libel  purported  to  be  a  report  of  an  examination  which  had  taken  place 
at  the  Hatton  Garden  police  office  on  Saturdav,  the  12th  of  April,  1885. 

It  was  proposed,  on  the  part  of  the  defendant,  in  mitigation  of  damages,  to 
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giye  evidence  to  shew  that  the  alleged  libel  had  appeared  in  the  Weekly  Dis- 
patch newspaper  of  Sunday,  April  the  13th,  and  that  the  plaintiff  had  brought 
an  action  against  the  proprietors  of  that  newspaper,  and  had  recovered  damages 
against  then. 

Gurnet,  B.  (hamg  conferred  with  Lord  Chief  Justice  Tindal,  Lord  Abin* 
OEB,  0.  B.,  Mr.  Justice  Pabk,  Mr.  Justice  Yattohan,  Mr.  Justice  Bosan- 
QUET,  and  Mr.  Baron  Albbrson,  who  were  sitting  in  the  Exchequer  Cham- 
ber), said — '<  We  think  that  this  evidence  is  not  admissible.'' 

The  evidence  was  not  given. 

*It  was  then  proposed,  on  the  part  of  the  defendant,  in  mitigation  of     p,;^ 
damages,  to  give  evidence  to  show  that  the  alleged  libel  was  copied  in     ^ 
substance  from  the  Weekly  Dispatch  newspaper,  with  an  omission  of  certain 
passages  which  reflected  on  the  plaintiff. 

Gurnet,  B. — ^We  think  vou  may  do  that. 

The  evidence  was  received. 

SiUj  for  the  defendant,  called  another  witness,  and  asked  him,  '^  Are  you  the 
landlord  of  the  house  at  which  the  fire  occured  V 

The  witness—"  I  am,  Sir." 

Gurnet,  B. — ^What  do  you  propose  to  prove  more  ? 

BiU. — ^My  Lord,  I  will  close  iny  case  here. 

£ompa$,  Serjt,  for  the  plaintiff. — I  wish  to  cross-examine  the  landlord. 

Gurnet,  B.^)h,  no ;  I  stopped  his  evidence. 

Bofnpasj  Serjt. — He  was  asked  a  question^  and  he  answered  it,  and  I  have 
therefore  a  right  to  cross-examine  him. 

GxmNET,  B. — ^Not  where  the  witness,  as  here,  has  been  only  asked  an  imma- 
terial question,  and  his  evidence  is  stopped  by  ^e  judge. 


The  witness  was  not  cross-examined.(a) 

Verdict  for  the  plaintiff — ^Damages  If. 
^Bornpas,  Serjt.,  J.  H,  Smith,  and  Mansel,  for  the  plaintiff.  p^g^ 

jSiUf  and  Hoggins,  for  the  defendant.  ^ 

[Attorneys— C.  Jay^  and  D,  Fere.] 


BEFORE  LORD  ABINGER,  0.  B. 

BOOTH  V.  MISTER.    June,  23. 

In  an  action  on  the  case  for  damage  done  to  the  plaintiff's  cabriolet,  from  the  negligence 
with  which  the  defendant's  cart  was  driven,  the  defendant  will  be  liable,  although  it 
shonld  appear  that  the  defendant's  senrant  was  not  driving  at  the  time  of  the  accident, 
but  had  intrusted  the  reins  to  a  stranger  who  was  riding  with  him,  and  who  was  not 
in  the  seryice  of  the  defendant. 

Case. — ^The  declaration  stated  that  the  cart  of  the  defendant  was  so  negli- 
gently driven  by  the  defendant's  servant  that  it  struck  against  a  cabriolet  in 
which  the  plaintiff  was  riding,  whereby  the  plaintiff  was  injured.  Plea — ^Not 
guilty. 

It  appeared  that  a  servant  of  the  defendant,  named  Usher,  whose  duty  it  was 
to  have  charge  of  the  cart,  was  riding  in  the  cart  at  the  time  when  the  aocident 
occurred,  but  that  another  person,  who  was  not  in  the  defendant's  service,  was 
driving  the  cart.  Usher  having  given  him  the  reins. 

Brie,  and  G.  Mendersan,  for  the  defendant,  submitted  that  the  defendant  was 
not  liable,  on  the  ground  that,  as  a  person,  not  in  the  defendant's  service,  was 

(a)  See  the  ease  of  CUflbrd  v.  Hunter,  ante,  Vol.  3,  p.  16. 
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'  at  ihe  time  of  tlie  acddcnfe,  the  allegaticm  that  the  cart  was  driTen  b; 
the  defendant's  eervant  was  not  sustained  by  the  evidenoe. 

Lord  ABiHaxRyG.  B. — ^I  will  reserve  the  pointy  but  I  think  that  the  evidence 
is  sufficient  to  support  the  alle^tion.    As  the  defendant's  servant  was  in  the 
^^^^     cart^  I  think  that  the  reins  beinff  held  by  another  man  makes  no  *dif- 
J     ermoe*    It  was  the  same  as  if  we  servant  had  held  them  himself. 

Verdict  for  the  p]ainti£f.(a) 
Plattj  and  BaU,  for  the  plaintiff. 
Hrk,  and  6.  Bmdatmm^  for  the  defendant 

[Attomeys— Pm  J*  H.^  and  CWXUm  j-  fVaron.] 


PBOCTOR  t;.  NICHOLSON,  Esq.    Jitne  24. 

The  landlord  of  an  inn  has  a  lien  on  the  goods  of  his  guest  for  board,  lodging,  and  wine 
supplied  to  such  guest  bj  the  guest's  order,  whatever  may  be  the  amount,  provided 
the  guest  be  possemed  of  his  reason,  and  not  an  infant  Therefore  the  sheriff,  under  a 
writ  of  fieri  fadas  against  the  guest,  can  only  take  the  guest's  goods,  subject  to  the 
lien  of  the  landlord  for  such  his  bill,  and  not  merely  sutject  to  a  lien  for  a  reasonable 
quantity  of  wines,  &c  only.  The  landlord  of  an  inn  has  a  lien  for  mon^  lent  to  his 
guest,  if  it  was  agreed  between  them  at  the  time  of  the  loans  that  the  guest's  goods 
should  be  a  security  for  the  sums  lent 

The  Stat  24  Geo.  3,  c.  40,  s.  12,  which  prevents  a  person  from  reodrttfiug  ibr  spirits  sup- 
plied to  a  smaller  amount  than  20ff.  at  a  time,  does  not  i^ply  to  sfpiiits  supplied  by  a 
hotel  keeper  to  a  guest  who  is  resident  in  his  hoteL 

TaoYZE  for  wearin|;  apparel.  Plea — ^that  the  defendant  brings  into  Court 
15/.,  and  that  the  plaintiff  has  not  sosti^ned  damsge  to  any  greater  amount. 
Beplication — ^that  uie  plaintiff  has  sustained  dam^  to  a  greater  amount.  (6) 

The  plaintiff  was  the  proprietor  of  Lomas's  Hotel^  in  Westminster  JSridge 
Boad  ;  and  the  defendant  was  the  kte  sheriff  of  the  county  of  Surrey. 

It  appeared,  that^  on  the  18th  of  November,  1884,  an  ofl&oer  of  the  defendant 
took  tne  goods  in  question  under  a  writ  of  fieri  facias,  which  was  sued  out 
against  Lieut  Stackpoole,  B.  N.,  at  the  suit  of  his  mother.  It  was  admitted 
*681  ^^^  ^^  goods  belonged  to  Lieut.  Stackpoole,  and  *that  the  defendant 
•I  claimed  a  lien  upon  them  to  the  amount  of  46/.  10s.  lOdf.  It  further 
appeared,  that,  at  the  time  of  the  seiiure  of  the  goods.  Lieutenant  Stackpoo!e 
had  been  at  the  plaintiff 's  hotel  for  nearly  seren  weeks,  for  which  there  were 
items  charged  for  boud  and  lodging  to  the  amount  of  85/.  17«.  9df.,  including 
wine  and  spirits;  the  residue  of  the  plaintiff's  daim  eonmsting  of  chaise  hire, 
and  sums  amounting  to  7/.  9«.  for  money  lent,  and  for  washing;  but  eyidenee 
was  ffiven  that  the  phintiff 's  wife  had  refused  either  to  advance  the  one  or  to 
pay  Uie  other,  unless  Lieut  Stackpoole  woiddpledee  the  security  of  these  goods. 

PlaUy  for  the  defendant,  submitted  that  a  hotd-keeper's  lien  only  extended 
to  the  amount  due  for  the  guest's  lodginff  in  the  house ;  and  that^  even  if  it 
went  further,  the  host  could  only  be  entiUed  to  a  lien  for  a  reasonable  quantity 
of  wine  and  other  articles  supphed,  more  especially  as  Mrs.  Stackpoole  had  cau- 
tioned the  plaintiff  on  that  pomt ;  and  that  at  all  events,  since  the  stat  24  <}eo. 
2,  c.  40,  s.  12,(c)  he  could  have  no  lien  for  the  amount  of  spirits  supplied  in 
less  quantities  than  to  the  amount  of  20«.  at  one  time. 

Lord  ABinaXB,  C.  B.,  (in  summing  up). — ^The  main  question  here  is  as  to . 

(a)  No  motion  was  made  on  the  point  reserved.  See  the  case  of  Joel «.  Morrison,  ante, 

Vol.  6,  p.  601. 
(6)  For  the  forms  of  this  plea  and  replication,  see  ante,  Vol.  6,  p.  712,  n.(a) 
(tf)  Set  forth,  ante,  VoL  4,  p.  308.    See  the  case  of  Owens  v.  Porter,  Id.  367,  and  the 

notes  to  that  ease. 
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the  anoiint  of  the  plahitiiF'slien ;  and  on  this  point  we  find  that  Mr.  Stackpook 
is  a  lientanant  of  the  royal  navy,  and  the  son  of  a  lady  of  fortune,  and  that  he 
had  lived  for  seven  weeks  irithin  a  few  da^s  at  the  plaintiff's  hotel.  The  bill 
altogether  for  this  is  46/.  10«.  IM.j  including  chaise  hire,  money  lent,  and  a  few 
other  trifles.  The  sum  for  board  and  lodging  is  35/.  17f.  9d,  which  is  about 
5/.  per  week.  Ton  are,  of  course,  aware  that  a  person  residing  in  a  hotel  can- 
not live  so  cheaply  as  at  his  own  house :  for  instance  a  glass  of  brandy  and 
water  is  charged  1«.,  and  if  a  man  orders  a  bottle  of  ohampa^e,  and  drinks 
but  two  glasses,  he  would  *have  to  pay  for  the  whole  bottle.  I  confess  pi^g 
that  the  charges  do  not  appear  to  me  to  be  extravagant,  and  you  will  say  >- 
whether  they  appear  so  to  you.  With  respect  to  the  money  paid  and  the  money 
lent,  you  will  consider  whether  it  was  understood  between  the  pUtintiff 's  wife 
and  Mr.  Stackpoole,  at  the  time  of  those  advances,  that  the  goods  in  question 
were  to  be  considered  as  a  security  for  these  sums.  It  has  been  urged  that  the 
plaintiff  was  asked  not  to  allow  his  guest  more  than  a  certain  quantity  of  brandy 
and  water,  and  the  guest's  mother  sent  to  him  to  that  effect ;  however,  I  must 
say,  that  I  never  heard  that  the  landlord  of  an  inn  was  bound  to  investigate  the 
nature  of  the  articles  which  were  ordered  by  a  suest  before  he  supplied  them. 
The  landlord  of  an  inn  may  supply  whatever  things  the  guest  oixlera,  and  the 
guest  is  bound  to  pay  for  tnem,  provided  that  the  guest  be  possessed  of  his 
reason,  and  is  not  an  infant.  In  either  of  these  latter  cases  the  landlord  must 
look  to  himself,  but  nothing  of  that  sort  is  suggested  in  the  present  case.  With 
respect  to  the  sale  of  spirits,  a  law  has  been  made  that  a  publican  shall  not 
recover  the  price  of  the  spirits  sold  upon  credit  to  a  less  amount  than  20s.  at  a 
time ;  but  I  think  that  that  enactment  does  not  apply  to  oases  where  spirits  are 
supplied  to  guests  who  are  lodging  in  the  house,  as  it  could  never  be  intended 
by  the  legislature  that  an  innkeeper  should  not  he  entitled  to  be  paid  for  spirits 
supplied  to  such  guests  who  had  taken  up  their  abode  in  his  inn.  However,  the 
defendant's  counsel  may  move  the  court  ;(a)  and,  if  the  court  think  otherwise, 
the  damages  may  be  reduced. 

Verdict  for  the  plaintiff  for  the  whole  amount. 

Erhf  R,  Alexander y  and  Thomau^  for  the  plaintiff. 

PlaU,  for  the  defendant.  ^ 

[KM^mejB^Abroham  j-  R,^  and  JViof.] 


♦TAYLOR  V.  ROWAN,  Esq.    JuneU.  \fl6 

A.,  before  he  entered  the  police  force,  sent  a  certificate  of  bia  good  character,  signed  by 
the  Oolonel  of  the  Sth  Hussars,  to  the  oommissioners  of  police.  On  his  diamisMl  from 
that  force,  the  certificate  was  returned  to  the  plaintiff,  inclosed  in  a  letter  signed  by 
the  defendant,  the  certificate  being  stamped  with  the  words  "  Dismissed  the  police  ser- 
vice :" — Held^  that  for  stamping  these  words,  trespass  was  not  the  proper  fbrm  of  action ; 
and  also  that  this  was  not  evidence  to  go  to  the  jaty  that  it  was  done  by  the  defend- 
ant, or  bj  his  order. 

If  a  servant,  when  be  is  taken  into  a  service,  brings  a  written  character,  and  is  afterwards 
dismissed  for  ill  behaviour: — SemhUy  that  the  master  does  no  wrong,  if,  before  he  re- 
turns the  character  to  the  servant,  he  writes  upon  it  that  the  person  was  afterwards  in 
his  service,  and  dismissed  for  ill  behaviour. 

Trespass. — ^The  declaration  stated  that  the  plaintiff  was  possessed  of  a  parch- 
ment certificate  relating  to  himself  and  his  character,  which  was  as  follows,  that 
is  to  say — ^[here  the  certificate  was  set  out] — and  that  the  defendant  marked, 
stamped,  printed,  and  impressed  upon  it  the  words  following^ — ''  Dismissed  the 
police  senrice;  19th  March;  1834 :"  whereby  the  cetrtificateoecame  defaced  and 

(a)  No  motion  was  made* 
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damaged,  and  wholly  uaeleas  to  the  plaintiff  as  a  certificate  of  good  charaoter ; 
whereby  the  plaintiff  had  been  hindered  and  prevented,  and  still  is  unable  to  ob« 
tain  employment,  as  he  otherwise  might  and  would  have  done,  by  and  through 
the  agency  of  one  James  Imlaok  and  Wm.  Allen,  who  in  consequence  of  the 
premises  wholly  refused  to  employ  or  procure  employment  for  the  plaintiff  as 
they  otherwise  would  have  done 

Plea— Not  guilty.(a) 

It  was  opened  hjPlaU  for  the  plaintiff,  that  the  plaintiff  had  served  as  a 
private  in  the  8th  Hussars,  and  had  on  leaving  that  regiment  obtained  a  certifi- 
cate of  good  charaoter  from  Colonel  Brotherton,  his  commandiuff  officer;  and  that 
afterwanis,  wishins  to  be  employed  in  the  police  force,  he  had  left  this  certifi- 
cate at  the  office  of  the  commissioners  of  police,  of  whom  the  defendant  was  one ; 
and  that  afterwards,  on  being  dismissed  from  that  force,  the  defendant  sent  a 
letter  to  the  plaintiff,  inclosing  the  certificate,  with  the  words  <<  Dismissed  the 
police  service''  impressed  on  it,  in  red  capital  letters.  He  submitted  that  the 
defendant,  as  a  commissioner  of  police,  had  no  right  to  defnc  e  the  certificate^ 
as  it  was  the  property  of  the  plaintiff,  and  had  never  at  any  time  belonged  to 
the  defendant. 
i^yt         *The  certificate  was  put  in  and  read.    It  was  as  follows : 

''  Eighth  Regiment  of  Light  Dragoom. 
^*  These  are  to  certify,  that  ItedeHck  Taylor  private^  bom  in  the  parish  of 
Oratdey^  in  or  near  the  town  of  Orawl^,  in  the  county  of  Surrey,  was  enlisted 
at  Brighton  for  the  Eighth  Hussars,  on  the  ISth  of  Jamuairy,  1827,  at  the  age 
of  eighteen  years.  That  he  has  served  in  the  army  for  five  years  and  one 
hwndred  and  tioenty-fmr  days.  He  is  discharged  in  consequence  of  having  paid 
the  regtdated  sum  of  thirty  pounds. 

<<  P.  W.  Bbothxbton,  Commanding  Officer, 

Colonel. 
**  Dated  at  Maidstone  Barracks,  this  9th  day  of  July,  1832." 

<<  fforse  Guards,  13 A  July,  1882. 
<<  Discharge  of  Frederick  Taylor  confirmed. 

<^  John  Garvook,  B.  A  6." 


?? 

s 

s 

^ 

CHARACTER, 

r 

s 
1 

Good. 
P.W. 

Bbothsbton, 

Colond. 

ti 

**  The  soldier's  character  is  to  be  inserted  when  recommendatory.  ^  If  the 
general  character  of  a  soldier  while  in  the  service  has  been  such  as  to  give  him 
no  claim  to  have  any  thing  said  in  his  favour,  the  space  for  character  in  the 
above  certificate  is  to  be  cut  off  close  under  the  black  line  following  the  confir- 
mation of  the  discharge,  thereby  learing  no  opportunity  for  any  addition  to  be 
made  after  the  certificate  is  given  to  the  man.  When  a  soldier  is  discharged 
on  account  of  disgraceful  conduct,  that  will  appear  in  the  body  of  the  certifi- 
cate." 

—o-i         The  words  ''dismissed  the  police  service"  were  stamped  "^in  red  capital 
J     letters.    The  whole  of  the  fiffures  and  words  in  italics,  as  well  as  the 
signatures  were  written ;  the  residue  heing  a  printed  form. 

The  letter  in  which  the  certificate  was  inclosed  was  put  in.    It  was  signed  by 

(a)  Under  the  police  act,  10  Geo.  4,  c.  44,  s.  41.    See  ante,  p.  50,  n. 
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the  defeiidan^  the  figures  and  woids  In  itftliosboDg^  naidiie 

lithographed. 

«  Whitehall  Place,  6th  April,  1884. 
**  Sir,— The  ooiiiiiii«i<merB  of  poGee  have  to  aeknowledge  the  reeeipt  of  jovr 

application  for  the  retam  of  your  tealimonialBi  and  in  repfyi  to  transit  herewith 

one  document ;  the  remainder  ennmeiatod  below  are  always  detained|  aeoordiag 

to  the  office  regulations. 

2  Priyate  letters  i  Addressed  to  the  Secretary  ofState|  or 

-  Certificate  <  to  the  GommiflsionerB  of  Police. 

1  Petition  or  memorial  ^ 

T'Total  detained.  *<  I  am,  Sir, 

<'  Your  obedient  servant, 

«  Mr.  F.  Taylor.  C.  Eotoan." 

'  It  was  proved  by  the  plaintiin  &ther,  that,  before  the  phintiff  entered  the 
police,  he  sent  the  certificate  to  the  defendant;  and  that  the  words  in  question 
were  not  then  impressed  upon  it. 

To  prove  the  special  damage,  William  Imlaoh,  an  officer  of  the  Penitentiary  at 
Millbank,  was  called. — ^He  stated  that  the  plaintiff  applied  to  him  to  get  him  a 
situation  there,  and  that  the  witness  said  that  he  would  speak  to  the  Oovemor 
of  the  Pententiary,  and  submit  the  plaintiff's  documents  to  him.  This  witness 
further  stated,  when  he  saw  by  the  mark  on  the  certificate  that  the  plaintiff  had 
been  dismissed  from  the  police  force,  he  informed  the  plaintiff  that  he  woukL  do 
nothine  further  in  the  matter. 

Lord  Abinqxb,  0.  B. — ^I  do  not  see  that  yon  have  proved  any  special 
damage. 

*J^attf  for  the  plaintiff.    This  certificate  is  the  property  of  my  dient,     pK^o 
and  Colonel  Bowen  has  done  that  which  renders  it  of  no  use,  and  for    ■- 
that  he  is  liable  in  an  action. 

T.  F.  EUUj  for  the  defendant  In  this  case  there  are  several  objections. 
Under  the  Police  Act,  10  Qeo.  4,  c.  44,  the  commissioners  of  police  have  the 
power  of  making  regulations  respecting  that  force  3  and  it  is  to  be  prsumed  that 
these  words  were  impressed  in  pursuance  of  these  regulations.  Again,  as  this 
is  an  action  of  trespass,  it  must  be  shewn  that  the  words  were  imprinted  on  the 
certificate  by  the  defendant,  or  by  some  other  person  by  his  order  or  under  his 
sanction,  either  express  or  implied.  The  letter  of  Oof.  Bowan  does  not  shew 
this,  as  he  was  bound  to  return  the  certificate  by  whomever  it  had  been  defaced. 
Another  objection  is,  that  the  action  is  in  tre^mas,  and  ought  to  have  been  in 
case. 

Lord  Abinqxb,  C.  B.  What  do  you  say  Mr.  Piatt,  to  the  question  whe- 
ther this  was  done  by  Col.  Bowen  1 

FlaU.  Col.  Bowan  is  the  only  person  who  acts  in  matter.  The  certificate 
came  into  his  possession  underfiaced,  and  he  sends  it  back  indosed  in  a  letter. 
Is  it  not  then,  for  the  jur^  to  consider  by  whom  it  was  done;  and  if  the  de- 
fendant did  not  do  it,  he  is  in  a  situation  to  rebut  any  inference  that  may  be 
raised  ajninst  him.  With  respect  to  any  regulations  for  the  police  force,  I 
submit  uiat  such  regulations  cannot  be  presumed,  as  there  is  no  evidence  that 
any  regulation  of  any  kind  was  ever  made;  and  with  re§pird  to  the  form  of  the 
action,  I  take  it  that  any  defiftoinfl;  of  my  property  is  a  trespass,  and  that  this  is 
as  much  so  as  if  a  man  painted  characters  on  my  door ;  and  that  actions  on  the 
case  are  proper,  where  tne  injury  to  any  property  is  by  neglect  or  omission. 

Wordsworth^  on  the  same  side,  relied  on  the  cases  of  *L^ime  v.  Bray,  p^  j 
8  East,  508;  Lotan  0.  Cross,  2  Camp.  464,  and  Hall  v.  Pickard,  8  >-  <^ 
Camp.  187. 

T,  F  EUiij  in  reply,  cited  the  case  of  Wilson  v.  Barker,  1  N.  &  M.  409. 

Lord  Ab^nobb,  G.  B.  I  think  that  the  plaintiff  ought  to  be  nonsuited  on 
several  grounds.    First,  there  is  no  ground  for  saying  that  the  plaintiff  had 
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siuteined  spedal  damsge.  It  is  olear  that  the  oflhser  at  the  Femtentiaiy  knew 
that  the  plaintiff  had  Men  in  ihe  police ;  and  there  ia  no  doubt  that  baore  he 
wonld  have  been  engaged  at  the  Penitentiary  an  inquiry  would  be  made  aa  to 
the  cause  of  his  leaving  the  police  force.  Indeed  that  must  be  the  case,  as  so 
much  would  depend  on  what  it  was  for  which  the  plaintiff  was  dismissed  from 
the  force.  The  next  question  is,  whether  this  is  a.  trespass.  My  opinion  is, 
that  there  is  no  pretence  for  making  this  matter  the  subject  of  an  action  of 
trespass.  I  never  yet  heard  of  an  aedon  of  treqmss  being  brought  for  an  in- 
jury done  to  a  chattel  while  it  was  not  in  the  possession  of  the  plaintiff.  Sup- 
pose that  a  person  let  a  chaise  to  another,  and  the  peraon  to  whom  it  was  let 
broke  it,  that  would  not  be  a  trespass.  I  am  of  opinion  that  the  action  is 
misconceived.  The  next  objection  is,  that  it  is  not  shewn  that  the  certificate 
/as  defaced  by  the  defendant.  There  is  no  evidence  in  this  case  as  to  what 
situation  Col.  Rowen  fills.  For  aught  that  appears  here,  he  may  be  the  secretary 
or  some  other  officer  in  the  police ;  and  all  tnat  is  shewn  is,  that  he  has  returned 
a  certificate  which  has  been  applied  for.  Suppose  a  person  wrote  to  the  Secre- 
tary of  State  to  ask  the  return  of  some  papers,  and  the  undersecretary  returned 
them  with  some  marks  on  them,  that  would  be  no  evidence  that  the  nnderse- 
^g1  cretarv  was  the  person  who  *marked  ihem«  I  will  ^  &rther.  I 
^  should  say  that  the  only  value  of  this  certificate  is  to  give  primi  £ftcie 
evidence  of  the  character  of  the  plaintiff.  And  suppose  a  £ftct  to  occur  after- 
wards which  affected  his  character,  I  would  say  that  any  honest  man  who  knew 
it,  and  made  a  remark  of  it  on  the  certificate,  would  be  doine  no  wrong.  Sup- 
pose that  a  servant,  who  brought  a  written  character,  was  ti3cen  into  a  service, 
and  afterwards  behaved  ill.  Now  if  the  master  returned  the  servant  the  cha- 
racter, could  it  be  considered  that  he  did  wronff  to  write  upon  it,  that  the  per- 
son to  whose  character  it  related  had  afterwaras  been  in  his  service,  and  was 
dismissed  for  ill  behaviour.  I  think  that  the  commissioners  of  police  act  me- 
ritoriously in  stating  that  men  are  dismissed  from  the  police  force.  However, 
it  18  not  necessary  for  me  to  decide  that  pointy  because  I  think  that  the  action 
is  misconceived,  and  that  there  is  no  evidence  that  Col.  Bowan  did  the  act  com- 
plained of. 

JPlatt,  for  the  plaintiff,  wished  the  case  to  go  to  the  jury. 

Lord  Abinqsb,  C.  B.,  directed  a  verdict  for  the  defendant ;  first,  on  the 
mrnnd  that  trespass  was  not  the  proper  form  of  action ;  and  secondly,  that 
ttiere  was  no  eridence  to  shew  either  that  Col.  Bowan  had  marked  the  certifi- 
cate in  the  manner  complaint  of,  or  that  he  had  caused  it  to  be  done. 

Yerdict  for  the  defendant. 

PlaU,  and  Wordnoarth,  for  the  plaintiff. 

31  F.  JS^is,  for  the  defendant. 

[Attoraeys— AoffMr  j*  Co.,  and  Lifon  j*  Co.] 

In  the  ensuing  Term,  Pl(Ut  applied  for  a  new  trial,  but  the  Court  refused  a 
rule. 
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BSrORS  MB.  BABON  BOLLAND. 

ADAMS  t;.  POWBB 

A  Judge  sitting  at  Nisi  Prias  has  no  power  to  order  ftn  amendment  of  the  award  of  the 
venire  fitcias  on  the  Kisi  Prios  record. 
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Debt  on  bond^  with  breaches  asBigned.  Plea^— Non  est  fabtQm.  Oa  ihe 
Nisi  prios  record,  the  venire  facias  was  awarded  to  try  the  issue,  but  not  to 
assess  damages,  if,  &c* 

As  soon  as  the  cause  was  called  on,  O.  W,  WhiUf  for  the  plaintiff  applied  to 
the  learned  Baron  for  leave  to  amend  the  award  of  the  venire  facias. 

Bdyegf  for  the  defendant.  I  submit  that  this  amendment  cannot  be  made  at 
Nisi  Pritts.  The  stat.  9  Geo.  4,  c.  15,  and  8  &  4  Will.  4,  c.  42,  a.  23,  only  re- 
late to  cases  where  the  evidence,  either  written  or  parol,  does  not  correspond 
with  the  allegations  on  the  record. 

O.  T.  WhtU.  I  apprehend  that  a  judge  at  Nisi  Prius  may  make  any  amend- 
ment that  he  may  make  at  chambers. 

Hayes.  Neither  of  the  acts  of  Parliament  I  have  cited  apply  to  a  caee  like 
the  present;  and  both  these  acts  recite,  that  Judges  sitting  at  Nisi  Prins  had 
then  no  power  to  order  such  amendment  to  be  made. 

BoLLAND,  B.  I  do  not  think  that,  sitting  at  Nisi  Prius,  I  have  a  right  to 
order  this  amendment.  It  is  certainly  not  withm  either  of  the  acts  of  Parliament ; 
and  I  think  that  the  case  should  stand  over  till  to-morrow,  to  give  the  plaintiff 
an  opportunity  to  apply  to  a  Judge  at  chambers,  the  plaintiff  paying  the  costs 
of  the  day. 

^he  case  stood  over,  and  the  amendment  was  made,  by  order  of    r^y 
Mr.  Baron  BoUand^  at  Chamber8.(a)  '* 

O,  T,  WMUy  for  the  plaintiff. 

IfayeSf  for  the  defendant. 

[Attorneys— vSitantZaiMl  ^  Loh^^  and  Buxl^.} 

(a)  On  the  circuit,  the  Judge  at  Nisi  Prius,  whether  he  is  one  of  the  fifteen  judges  of 
England  or  a  learned  seijeantyis  acting  as  his  majesty's  commissioner,  specially  appointed 
to  try  the  issues  joined ;  and  he  derives  his  authority  from  his  commiBsion,  which  is 
founded  on  the  stots.  13  Bdw.  1,  c.  30;  27  Edw.  1,  c.  4;  12  Edw.  2,  c.  3;  and  14  Edw.  3, 
c  16.  We  believe,  that  previously  to  the  stat  9  Qeo.  4,  e.  15,  and  3  &  4  Will.  4,  c.  42, 
no  Judge  of  Nisi  Prius,  cuntcA,  had  the  power  of  making  any  amendment;  and  that  before 
the  stat.  1  Geo.  4,  c.  55,  s.  5,  amendments  could  only  be  made  by  an  order  of  the  court, 
or  of  a  judge  of  the  court  in  which  the  cause  was  pending.  And  it  was  before  that  time 
often  necessary  to  go  to  another  circuit  to  obtain  an  order  to  amend,  because  no  judge 
of  the  court  in  which  the  cause  was  pending  happened  to  be  on  the  circuit  on  whidi  the 
cause  was  to  be  tried.  But  by  ^at  statute,  a  judge  or  baron,  when  on  the  circuit,  was 
empowered  to  malie  orders  in  causes  in  whatever  court  they  might  be  depending;  and 
that  power  is  further  enlarged  by  the  stat  1  Will.  4,  c.  70,  s.  4,  which  enables  a  judge 
at  chambers  to  moke  orders  in  any  cause  pending  in  either  of  the  superior  courts.  The 
sittings  at  Nisi  Prius  for  Middlesex,  appear  to  have  been  first  held  under  the  provisions 
of  the  stot  18  Elis.  c.  12,  which,  after  reciting  that  all  Middlesex  issues  had  been  usually 
tried  at  the  bars  of  the  respective  courts,  which  was  inconvenient,  enacts,  that  the  Mid- 
dlesex issues  shall  be  tried  respectively  before  the  lords  chief  justices  and  lord  chief 
baron,  or  in  the  absence  of  either  of  them,  before  two  judges  or  barons  in  his  stead.  And 
this  statute  goes  on  to  enact,  "  that  eommisHofu  and  writs  of  Nisi  Prius  shall  be  awarded 
in  such  cases  and  in  such  form  as  they  are  or  have  been  used  in  any  other  shire  of  the 
realm.''  By  the  stat.  12  Geo.  1,  c.  31,  one  judge  or  baron  is  empowered  to  sit  instead  of 
two ;  and  by  that  and  by  several  subsequent  statutes,  the  duration  of  these  sittings  is 
altered.  In  the  case  of  Atldnsou  v.  Dickinson,  3  Gamp.  41,  a  motion  was  made  to  Lord 
Ellenborough,  when  sitting  at  Nisi  Prius  in  Middlesex,  to  make  an  order  in  a  London 
cause,  when  his  lordship  said,  "  Sitting  here  at  Nisi  Prius,  I  have  no  jurisdiction  respect- 
ing a  cause  to  be  tried  in  London.  I  may  be  applied  to  at  chambers  to  make  an  order 
upon  summons,  but  I  am  now  sitting  under  a  eommisnon  of  Niti  Friiu  for  the  eotmijf  of 
Middletex,"  It  may  appear  strange,  but  we  are  informed,  that,  notwithstanding  the  words 
of  the  stat  18  Eliz.  c.  12,  and  the  above  observation  of  Lord  Ellenborough,  no  such  docu- 
ment as  a  "commission  of  Nisi  Prius  for  the  county  of  Middlesex"  is  in  existence.  With 
respect  to  the  sittings  in  London,  the  original  authority  for  holding  them  appears  to  have 
been  lost  Sir  John  Gampbell  says,  3  Camp.  44,  n.,  "  In  London,  trials  at  Nisi  Prius  take 
place  by  immemorial  custom,  and  the  judges  sit  at  Guildhall  when  and  as  long  as  the 
exigency  of  business  requires."  In  Bohun's  Priv.  Lon.  150,  it  is  said,  "It  is  a  custom  in 
London  that  they  shall  not  be  impannelled  upon  inquests  out  of  the  city."  And  in  the 
case  of  Lockyer  v.  The  East  India  Company,  2  Wils.  136,  an  action  upon  a  charter-party 
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Second  Sittings  at  Guildhall^  in  Hilary  Termy  1835. 

BSFOBE  MR.  JU8TI0E  QABELEB. 

POOLE  i;.  DICAS.    Jan.  Uth. 

A  notary's  clerk  in  the  conrae  of  bnsinefls,  when  he  had  presented  a  bill  for  pajrment, 
always  wrote  in  the  notary's  book,  close  to  an  entry  of  the  particulars  of  the  bill,  the 
answer  he  obtained,  e.  g.  "  out  of  town,  and  no  oitiers :" — ^Held,  in  an  action  against 
the  drawer,  on  proof  of  the  death  of  the  clerk  who  made  it,  such  an  entry  was  admis- 
sible as  evidence  of  the  dishonour  of  the  bill. 

Assumpsit  on  a  bill  of  exchange,  dated  March  5th,  1833,  for  30^.,  at  three 
months  after  the  date,  drawn  by  the  defendant  on  and  accepted  by  one  John 
Wheeler,  and  indorsed  by  the  defendant  to  the  plaintiff.  Plea — ^Non-assump- 
8it.(a) 

After  proof  of  the  acceptance  and  indorsement,  in  order  to  prove  present- 
ment, a  witness  was  called,  who  stated  that  he  was,  at  the  time  when  the  bill 
became  due,  clerk  to  Mr.  Harrison,  a  notary,  and  that  it  was  brought  there, 
and,  according  to  the  coarse  of  business,  copied  into  a  book ;  and  that,  in  the 
margin  of  that  book,  besides  the  copy  of  the  bill,  was  an  entry  in  the  hand-  * 
writing  of  a  person  named  Manning,  who  was  then  also  a  clerk  of  Mr.  Har- 
rison's, but  who  had  since  died.  It  was  in  the  following  words : — ''-Out  of 
town,  and  no  orders. — C.  J.  M/'  The  witness  stated  that  the  entry  was  in 
accoitlance  with  the  course  of  business  in  the  office,  and  purported  to  be  the 
answer  received  by  Manning  on  the  presentment  of  the  bill :  and  he  added, 
that  snch  entries  were  almost  always  made  on  the  same  evening,  immediately 
on  the  clerk's  return,  and  never  later  than  the  following  mommg;  and  that 
the  presentment  of  bills,  according  to  the  practice  in  London,  was  made  after 
seven  in  the  evening. 

On  inspection  of  the  bill  a  ticket  appeared  upon  it,  containing  a  similar  entry 

was  tried  at  bar,  in  the  Conrt  of  Common  Pleas,  by  a  special  jury  of  citizens  in  London, 
**  who  all  consented  to  be  sworn,  and  waived  any  privilege  as  citizens  of  London,  in  not 
being  obliged  to  go  ont  of  the  city  to  serve  on  juries."  It  seems  therefore  clear,  that  as 
soon  as  the  citizens  of  London  obtained  this  privilege,  there  must  have  been  sittings  at 
Nisi  Prins  in  London,  as  without  snch  sittings  the  whole  of  Uie  London  issues  must  have 
been  untried.  It  has  been  supposed,  that  when  this  immunity  was  granted  to  the  citi- 
zens, it  was  also  ordained  that  the  lords  chief  justices  and  lord  chief  baron,  and  in  their 
absence  the  other  judges,  should  sit  as  his  majesty's  commissioners  of  Nisi  Prius,  in  the 
city  of  London. 

On  the  subject  of  amendments  a  question  might  be  raised,  whether  under  the  stat  9 
Geo.  4,  c.  15,  and  3  &  4  Will.  4,  c.  42,  s.  23,  a  learned  seijeant,  sitting  at  Nisi  Prins,  could, 
in  case  of  a  variance,  order  an  amendment,  as  the  words  of  both  those  statutes  are,  "  any 
judge  sitting  at  Nisi  Prius."  However,  under  the  stat  6  Geo.  4,  c.  60,  s.  34,  which  em- 
powers a  judge  to  certify  for  a  special  jury,  where  the  words  are,  ^^thejudg^  before  whom 
the  cause  is  tried,"  it  is  the  constant  practice  for  learned  seijeants  who  preside  at  Nisi 
Prins  to  grant  such  certificates.  It  seems,  however,  that  none  but  the  fifteen  judges  of 
England  are  included  in  the  provisions  of  the  stats.  1  Geo.  4,  c.  55,  s.  5,  and  1  Will.  4,  c. 
70,  8.  4,  f  before  cited)  which  relate  to  the  making  of  orders.  But  this  could  only  produce 
inconvenience,  in  the  case  of  a  learned  seijeant  acting  as  Judge  of  Assize  on  the  Welch 
circuit,  or  in  the  northern  counties  in  the  spring. 

(a)  This  action  was  commenced  before  the  rules  of  H.  T.  4  WUL  4,  came  into  opera- 
tion. 
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to  that  in  the  margin  of  the  *book,  bnt  made,  aooofding  to  the  teati-  pgQ 
mony  of  the  notaiys  derk,  by  anolher  clerk  named  Hawea,  from  the  *- 
statement  of  Manning,  which  other  clerk  he  believed  was  still  living,  and  in 
bosiness  in  the  city.  The  bill  was  presented  on  Saturday,  and  a  clerk  of  the 
plaintiff's  proved  wat  he  put  a  letter  to  the  defendant^  giving  notice  of  its  dis- 
honour, into  the  New  Post  Office  on  the  Monday. 

Humfreyj  for  the  defendant,  objected  that  the  plaintiff  ought  to  be  nonsuit- 
ed, as  there  was  not  sufficient  proof  of  presentment :  Hawes,  who  was  living, 
not  beiuff  called  as  a  witness,  and  the  entry  of  the  deceased  clerk  not  being 
admissible.  He  admitted,  in  answer  to  a  question  from  his  lordship,  that  it 
might  be  taken  as  found  by  the  jury,  that,  if  the  entry  was  admissible,  the 
presentment,  in  fSftct,  was  made. 

Bompoif  Serjt,  for  the  plaintiff,  submitted  that  the  entry,  being  made  in  the 
ordinary  course  of  business,  was  admissible,  as  the  best  evidence  that  could 
be  given ;  and  that  it  would  be  a  monstrous  proposition  to  say,  that,  because  a 
notary's  clerk  happened  to  die,  all  the  parties  to  the  bill,  except  the  acoe;'*'nr. 
should  be  discharged.  He  referred  to  Price  v.  Lord  Torrington,  1  Salk.  2t 
and  2  Lord  Baym.  873.(a) 

Payne^  on  the  same  side,  submitted,  as  to  not  calling  Hawes,  that  his  evi- 
dence would  not  only  be  hearsay,  and  therefore  was  not  admissible. 

Gasxlke,  J.,  told  the  jury  that  it  was  a  verv  important  question,  and  seemed 
to  him  to  be  similar  to  the  case  of  *the  brewer^s  drayman ;  out  that  the      ^g^ 
better  course  would  be  for  them  to  find  a  verdict  for  the  plaintiff,  subject      ^ 
to  a  motion  for  a  nonsuit  by  the  defendant's  oounseL      Verdict  accordingly. 

Bompoij  Seijt.  and  Payne^  for  the  plaintiff. 

Humfny^  for  the  defendant 

[Attorneys— jS^ooAtf^  j*  Swrr^  and  2>*mm.] 


In  the  course  of  the  term  Humfrey  obtained  a  rule  nisi  for  setting  aside  the 
verdict,  on  two  grounds :  one  on  Uie  point  reserved,  with  respect  to  the  entry; 
and  the  other  on  an  objection  not  taken  at  the  trial,  viz.,  the  absence  of  direct 
proof  that  the  notice  to  dishonour  was  put  into  the  post  early  enough  on  the 
Monday  to  reach  the  defendant  on  that  day.  This  rule  was,  after  argument, 
discharged.  See  1  Scott,  600 ;  and  the  case  of  Doe  d.  Patteshall  v.  Turvey,  8 
B.  &  Ad.  890,  referred  to  in  the  argument  there. 


Adjofurned  Sittings  at  Weatminstery  after  BSart/  Termy  1835. 

BXFOBB  LORD  CHI£r  JUSTIOl  TINDAL. 

HANOKE  r.  HOOPER.    /».  4. 

A  Burgeon  is  responsible  for  an  ii^jary  done  to  a  patient,  through  the  want  of  proper  skiU 
in  his  apprentice;  bat,  in  an  action  against  him,  the  plaintiff  must  shew  that  the  injoiy 
was  produced  by  sach  want  of  skill,  and  it  is  not  to  be  inferred.    And  if  a  person  goes 

{a)  In  that  case  the  draymen  of  the  plaintiff,  a  brewer,  in  the  course  of  bnsiness,  gav^ 
an  acconnt  every  night  to  the  cleric  of  the  beer  delivered  by  them,  which  he  entered  in  a 
book,  and  the  draymen  signed  it;  and  it  was  held  that,  after  the  death  of  one  of  the  dray- 
men, the  entry  was  good  evidence  of  delivery,  on  proof  of  his  haadwriting.  See  also  1 
Phil.  Bt.  ch.  7,  s.  7. 
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Into  a  SQigeon's  shop  and  asks  to  be  bled^  sajfing  k%  has  fonad  Mlief  from  H  befove, 
and  does  not  consalt  there  as  to  the  propriety  of  performing  the  operation,  if  there  are 
no  external  indications  of  its  being  improper,  snch  person  is  Justified  in  performing  it, 
and  the  snrgeon  will  not  bo  answerable  for  its  not  producing  a  beneficial  result. 

Thb  deolaratkm  staled  tliat  the  i>laintifir,  on  the  24th  of  Jnne;  1884,  at  the 
*821  '^^^^  ^^  ^®  defendant^  retained  *fmd  employed  him,  he  then  being  a 
•■  gorfleon,  to  perform  a  eertain  operation,  to  wit,  to  bleed  him  in  the  arm, 
for  reasonable  reward;  that  the  defendant  accepted  snch  retainer  and  employ* 
menty  and  therenpon  it  became  his  dnty  to  perform  the  operation  in  a  careftd, 
skilfol^  and  proper  manner;  and  althonsh  he  did,  by  a  certain  servant  of  hisi 
perform  the  opention.  yet  he,  the  defendant,  not  re^rding,  ftc.,  bnt  wronfffnUy 
intending,  &o.,  did  not  nor  wonld  perform  the  operation  in  a  carefnl,  skilfiu,  and 
proper  manner,  but  wholly  refused  and  neglected  so  to  do ;  and,  on  the  contrary, 
by  his  said  servant  performed  the  operation  in  so  careless,  nnskillfhl,  negligent, 
and  improper  a  manner,  that  by  and  through  the  mere  carelessness,  &c.,  of  the 
defendant,  by  his  said  servant,  the  arm  of  the  plaintifiF  was  greatly  hurt,  braised, 
wounded,  swelled,  and  discoloured,  and  the  plaintiff  lost  a  great,  unnecessary, 
md  improper  quantity  of  blood,  and  was  sick,  &o.,  and  sufifered  great  pain,  &c., 
and  was  prevented  6om  attending  to  his  business,  and  was  obliged  to  expend 
SOL  in  endeavouring  to  get  cured. 

Hea — Not  guilty. 

It  appeared  that,  about  nine  in  the  morning  of  the  24th  of  June,  the  plain- 
tiff, who  was  a  whitesmith,  went  into  the  shop  of  the  defendant,  who  was  a  sur- 
geon in  the  London  Road,  and  asked  to  be  bled.  Two  of  the  defendant's 
apprentices  were  in  the  shop,  and  he  himself  was  engaged  in  a  back  parlour 
adjoining.  The  plaintiff  did  not  inquire  for  the  defendant,  but  told  the  youuff 
man  that  he  had  a  disease  in  his  head,  for  which  he  had  been  bled  before,  ana 
had  found  relief  from  it.  Upon  this,  after  a  lapse  of  two  or  three  minutes,  he 
was  bled  by  the  senior  apprentice,  in  the  presence  of  the  other;  and,  while  the 
operation  was  going  on,  observing  the  blood  to  flow  rather  more  rapidly  than 
usual,  they  called  for  the  defendant,  who  came  in  and  told  them  when  to  stop, 
and  himself  tied  up  the  plaintiff's  arm ;  and,  ascertaining  that  he  had  some  dis- 
4eoQi  tance  to  walk,  and  the  weather  being  hot,  bandaged  it  ^rather  tightly ; 
-'  and,  on  the  plaintiff's  complaining,  told  him  that,  if  he  found  it  too 
HAt  when  he  sot  home,  he  might  loosen  it  It  appeared  that  the  apprentice 
who  bled  the  pudntiff  had  often  bled  patients  before;  he  had  been  two  years 
with  the  defendant,  and  previously  haa  been  with  surgeons  of  eminence  at  Brigh- 
ton, and  attended  anatomical  lectures,  and  seen  hospital  practice.  The  bleedmg 
took  place  in  what  is  c»lled  the  basilic  vein,  where  it  appeared  from  an  old  cica- 
trix that  the  plaintiff  had  been  bled  before.  Under  this  vein  there  is  an  artery, 
and  one  of  two  surffcons,  who  were  called  on  the  part  of  the  plaintiff,  stated  that 
it  Was  improper  to  oleed  in  that  vein ;  but  he  ^ve  no  other  reason  for  his  state- 
ment than  the  danger  there  miffht  be  of  touchm^  a  tendon,  if  the  vein  was  not 
skillfully  rolled  over  it  He  said  that,  in  his  opmion,  the  appearance  described 
wonld  not  have  resulted  if  the  operation  had  not  been  unskillfully  performed. 

On  the  part  of  the  defendant,  Mr.  Key,  Mr.  Callaway,  and  Mr.  Samuel 
Oooper,  stated,  that  the  appearances  were  all  consistent  with  the  skilful  and 
proper  performance  of  the  operation ;  and,  even  supposing  that  the  filament  of 
a  nerve  had  been  injured,  it  was  an  accident  which  might  occur  to  the  best  sur- 
geon, and  did  not  shew  the  slightest  want  of  skill.  Cme  of  the  surgeons  called 
on  the  part  of  the  plaintiff  also  gave  similar  evidence.  The  appearances  des- 
cribed were  considerable  swelling  and  discolouration  of  the  arm,  and  some  wit- 
nesses swore  that  the  pbuntiff  was  confined  for  a  month,  and  not  able  to  go  to 
his  work  in  consequence. 

Talfourdj  Seijt.,  for  the  plaintiff,  contended,  that  a  surgeon  was  not  only 
bound  to  bring  to  his  profession  a  competent  degree  of  personal  skill,  but  also 
to  avoid  intmucing  into  his  business  young  persons  not  of  competent  skilL 
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He  submitted,  that  it  vas  very  doubtful  whether  the  ^operation  ought  to     r^^M 
have  been  performed  at  all ;  and  that  the  defendant  ought  not  to  be     '- 
exonerated  from  blame,  as  he  had  allowed  so  delicate  an  operation  to  be  per- 
formed by  a  person  who  had  not  completed  his  education. 

WUde,  Serjt,  for  the  defendant. — I  admit  that  a  patient  is  entitled  to  ordi- 
nary skill  and  care ;  but  it  is  monstrous  to  say  that  a  medical  man  is  to  insure 
the  constitution  of  his  patient  in  all  oases.  The  plaintiff  must  make  out  want 
of  skill,  and  he  has  failed  in  doing  so. 

TiNDAL,  C.  J.,  in  summing  up.  The  defendant  is  responsible  for  the  act  of 
his  apprentice ;  therefore  the  question  is,  whether  you  think  the  injury  the 
plaintiff  has  sustained  is  attributable  to  a  want  of  proper  skill  on  the  part  of  the 
YOung  man,  or  to  some  accident.  A  surgeon  does  not  become  an  actual  insurer  ; 
he  is  only  bound  to  display  sufficient  skill  and  knowledge  of  his  profession.  If, 
from  some  accident,  or  some  yariation  in  the  frame  of  a  particulu'  individual,  an 
injury  happens,  it  is  not  a  fault  in  the  medical  man.  It  does  not  appear  diat 
the  plaintiff  consulted  the  defendant  aa  to  the  propriety  of  bleeding  him ;  ke 
took  that  upon  himself,  and  only  required  the  manual  operation  to  be  performed. 
The  plaintiff  must  shew  that  the  injury  was  attributable  to  want  of  skill :  yon 
are  not  to  infer  it.  If  there  were  no  indications  in  the  plaintiff's  appearance 
that  bleeding  would  be  improper,  the  defendant  would  not  be  liable  for  the 
bleeding  not  effecting  the  same  result  as  at  other  times,  because  it  might  depend 
on  the  constitution  of  the  plaintiff.  His  lordship  stated  the  substance  of  the 
evidence,  and  said,  the  question  is,  whether  you  think  the^  plaintiff  has  proved 
that  the  injury  resulted  from  the  inexperience  or  want  of  previous  knowlod^on 
the  part  of  the  defendant's  young  man  ;  if  you  do  not,  you  will  find  your  verdioi 
for  the  defendant ;  if  you  do,  you  will  find  your  verdict  for  the  ^plaintiff,  rMe 
and  give  him  such  reasonable  damages  as  you  think  him  entitled  to  under  *• 
all  circumstances.  Verdict  for  the  defendant. 

Tal/ourd,  Serjt.,  and  W.  ff.  Watson,  for  the  plaintiff. 

Wtldef  Serjt.,  and  Faj^ne^  for  the  defendant. 

*    [Attomeyft— TFidtow,  and  Comthvfmte.'] 


Adjourned  Sittings  in  London,  after  HUary  Ikrm,  1835. 

BEIORS  LORD  OHIST  JTJBTICE  TINDAL. 


WATSON  r.  DENTON.    F^.ll. 

Bone  ipa^in  in  the  hock  is  nnsoundness  in  a  horaei  and  therefore  is  a  breach  of  a  y 
ranty  of  soandness,  whether  it  produces  lameness  apparent  at  the  time  of  the  wairantj 
or  not,  and  though  it  may  not  produce  lameness  for  years  alter. 

Assumpsit. — The  declaration  stated  that,  on  the  11th  of  May,  1834,  in  con- 
sideration that  the  plaintiff  would  buy  of  the  defendant  a  certain  horse,  for  the 
sum  of  63/.,  the  defendant  undertook  and  promised  that  it  was  sound  and  quiet 
in  harness,  and  that  the  plaintiff  purchased  the  horse  and  paid  the  price ;  but 
the  defendant  did  not  regard  his  promise,  but  deceived  the  plaintiff  in  thisi  that 
the  horse,  at  the  time  of  the  making  of  the  promise,  was  unsound,  lame,  and 
diseased,  whereby  it  became  of  no  use  or  value;  and  though  the  plaintiff,  within 
a  reasonable  time,  gave  notice  and  tendered  back  the  horse  to  the  defendant, 
and  requested  him  to  take  him  and  repay  the  63/.,  yet  he  neglected  so  to  do  r 
whereby  the  pUintiff  was  put  to  expenses  in  keeping  and  feeding  the  horse^  and 
endeavouring  to  cure  him^  &c. 
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Pleaa— Non-assumpsit ;  and  that  the  horso;  at  the  time  of  the  making  of  the 
promise,  was  not  unsound,  lame,  or  diseased. 

*861  ^'^^^  warranty  was  given  on  the  10th  of  May,  1834,  and  was  that 
-'  the  horse  was  sound  and  quiet  in  harness.  On  the  part  of  the  plain- 
tiff, the  livery-stable-keeper,  at  whose  stables  the  horse  was  standing  when  it 
was  sold,  stated  that  he  saw  at  the  time  that  the  horse  had  "  bone  spavin/'  but 
did  not  mention  it  to  the  plaintiff.  The  plaintiff's  groom  also  proved  that  he 
observed  it  the  next  day,  and  mentioned  it  to  his  master  a  few  days  after.  A 
▼eterinary  surgeon,  named  Nice,  also  proved  that  he  saw  the  liorse  on  the  21  st 
of  May,  and  it  had  then  confirmed  bone  spavin ;  and  that,  in  his  opinion,  it 
was  not  a  curable  disease,  and  amounted  to  unsoundness. 

Mr.  Sewell,  of  the  Veterinary  College,  who  saw  the  horse  in  the  month  of 
June,  said,  that  at  that  time  it  was  a  oonfirmed  bone  spavin,  and  could  not  have 
occurred  subsequent  to  the  10th  of  May. 

Atcherley,  Serjt. — ^The  plaintiff  entered  into  a  reference  of  the  matter  to  two 
▼eterinaiy  surgeons,  and  they  signed  a  paper  containing  Uie  decision,  and  the 
plaintiff  is  bound  by  it. 

TiNDAL,  G.  J. — ^You  cannot  give  the  paper  in  evidence.  Under  this  plea 
nothing  is  put  in  issue  but  the  fis^t. 

Bompaa,  Serjt. — ^It  was  pleaded,  and  demurred  to,  and  the  plea  with- 
drawn. 

TiNDAL,  C.  J. — ^We  need  not  go  into  that;  you  may  give  it  in  evidence  as 
proof  of  a  hot 

Atcherley^  Seijt. — ^I  use  it  to  shew,  as  against  the  plaintiff,  that  the  horse,  on 
the*  7th  of  June,  was  not  lame,  and  was  not  unsound  A  man  does  not  warrant 
that  a  horse  will  be  always  sound,  notwithstanding  any  treatment  it  may  meet 
*%*"\     ^^""^^ly  ^^^  it  is  sound.    A  man  does  not  ^warrant  for  the  futurej 

'j     because  he  cannot  tell  what  the  future  may  bring  forth. 

For  the  defendant  several  witnesses  were  called ;  and,  amon^;  them,  Mr. 
Child,  the  veterinary  surgeon,  who  stated  that  he  saw  the  horse  m  the  month 
of  June ;  that  he  thought  it  had  a  deposit  of  bony  matter  in  the  interior  of  the 
hock,  which  depreciated  the  value  of  the  horse;  but,  as  it  did  not  interfere  with 
the  flexion  of  the  hock,  did  not,  in  his  opinion,  constitute  unsoundness.  He 
stated  further,  that  he  was  applied  to  to  arbitrate  between  the  parties,  coujoinlv 
with  Mr.  Nice,  and  they  together  drew  up  the  paper  referred  to  by  the  defend- 
ant's counsel.(a)  On  ms  cross-examination,  he  said  that  it  was  what  is  called  a 
bony  spavin,  though  the  term  was  very  indefinite ;  that  the  deposite  generally, 
but  not  invariably,  decreases;  and,  in  the  incipient  stages,  it  requires  skill,  and 
18  often  diflioult  to  determine;  that  there  mi|;ht  be  a  deposite  to  a  considerable 
extent  without  producing  lameness.  On  his  re-examination,  he  said  that  in 
yonn^  horses  nature  throws  out  bony  matter  similar  to  the  knots  on  a  tree;  and 
that,  if  the  horse  in  question  had  been  on  the  10th  of  May  in  an  incipient  state 
of  inflammation,  he  would  most  decidedly  have  shewn  it  in  his  action.  He  ad- 
ded, that  he  had  known  horses  rejected  for  bone  spavin  as  unsound,  which  had 
^81  *^^^  become  lame,  and  had  one  himself  which  was  so  rejected  three  years 
-'     ago,  and  had  not  become  lame. 

(a)  It  was  as  follows:  "7th  Jane,  1834.— As  there  appears  a  disposition  on  the  part 
of  Mr.  Watoon,  of  Clapham,  and  Mr.  Denton,  of  Whitechapel,  amicably  to  arranf^e  the 
dllferenee  relative  to  the  purchase  of  a  brown  gelding,  now  standing  at  Sex's  stables,  we, 
the  undersigned,  recommend  that,  as  there  does  not  appear  at  present  any  lameness  in 
the  bock,  from  the  deposit  of  bony  matter  (the  existence  of  which  we  mutnallj  acknow- 
ledge), a  guarantee  of  soundness  in  the  hock  be  gi?en  by  Mr.  Denton  to  Mr.  Watson  for 
six  months  \  and,  if  the  spayins  produce  lameness  within  that  time,  that  the  horse  be  re- 
tamed,  and  the  purchase-money  repaid,  deducting  so  much  for  the  hire  of  the  horse  from 
the  time  of  purchase  to  the  period  when  the  horse  is  returned,  as  is  usuallj  paid  for  Job 
hones.  Jambs  Child,  Hackney. 

Josh.  Nioi.'' 

Vol.  XXXn.— ^ 
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Three  witnesses^  who  had  driven  the  horsei  denied  the  eziBtence  of  any  un- 
sonndness. 

Another  witness^  a  farrier,  said,  ^'I  do  not  think  bone  spavin  is  an  nnsovnd* 
ness  myself,  without  kmeness ;  bat  bone  spavin  is  in  our  profession  a  known 
nnsoondnees,  whether  it  produces  lameness  or  not."  In  answer  to  a  question 
from  the  jury,  he  said, ''  I  would  not  give  as  much  for  a  horse  with  a  spavin  as 
for  one  without.'^ 

Bompoi^  ^^vX'i  for  the  plaintiff,  referred  to  the  case  of  The  Horse  Sampson, 
Margetson  v.  Wright,  5  M.  &  P.  606. 

TiNDAL,  C.  J. — ^I  shall  not  decide  upon  that  case  here,  if  it  is  not  preciselv 
ior  point.  I  shall  leave  it  to  the  jury  to  say  whether,  in  the  general  understand- 
ing of  those  who  enter  into  these  contracts,  bone  spavin  is  unsoundness,  if  it 
does  not  produce  lameness,  and,  if  it  is,  did  it  exist  on  the  10th  of  May  ? 

BompaSf  Seijt — ^Bone  spavin  in  all  probability  will  produce  lameness  soon ; 
it  diminishes  the  value  of  the  horse,  and  prevents  his  doing  so  much  work ;  yet 
it  is  contended  that,  if  the  lameness  does  not  appear  at  the  time  of  the  warranty, 
the  horse  is  not  unsound.  That  would  open  a  door  to  all  sorts  of  tricks,  and 
that  is  not  the  state  of  the  law.  The  case  of  The  Horse  Sampson  is  precisely 
all  fours  with  the  present,  aa  there  the  horae  was  not  lame  at  the  time,  but 
afterwards  became  so.  It  was  very  properly  put  thus :  if  a  horse  has  the  dis- 
ease upon  him  which  will  ultimately  produce  lameness,  it  is  an  unsoundness. 
If  he  has  a  disease  upon  him  which  cannot  be  cured,  it  is  an  unsoundness.  A 
cough,  which  terminates  in  broken-windedness,  is  an  unsoundness.  The  re- 
commendation of  Nice  and  Child  was  most  extraordinary,  that  the  plain-  r«gg 
tiff  should  take  a  warranty  for  six  months,  when  he  had  it  absolutely.        ■- 

TiNDAL,  0.  J. — ^It  might  have  been  an  advantage :  there  would  have  been  a 
condition  that  the  plaintiff  should  have  the  power  of  returning  the  horse,  whieh 
he  has  not  now. 

BompaB,  Seijt. — ^I  submit  that  the  plaintiff  has  the  ri^ht  to  return  it. 

TiNDAL,  C.  J.— I  think  not — ^there  is  no  pretence  for  it;  but  I  will  hear  you 
upon  the  point. 

Bompasj  Seijt.  (after  some  observations  on  the  evidence.) — As  to  the  dam- 
ages, there  are  two  wajs  which  the  party  may  adopt  when  a  horse  turns  out  to 
be  unsound,  he  may  either  put  an  end  to  the  contract — 

TiNDAL,  0.  J.  He  cannot  put  an  end  to  the  contract,  unless  the  other  party 
assents  to  it,  and  takes  the  horse  back.  It  is  a  contract  that  must  be  rescinded 
by  both  parties. 

Bompas,  Seijt.  The  defendant  cannot  set  up  the  contract  when  he  has  not 
performed  his  part,  any  more  than  a  stranger  can.  I  understand  the  rule  to  be 
this :  as  soon  as  you  ascertain  the  unsoundness,  you  may  leave  the  horse  for  the 
seller,  and  recover  the  deposit,  or  you  may  sell  him.  x  on  cannot  recover  keep 
for  any  length  of  time  you  please  to  keep  the  horse,  but  a  reasonable  time  is 
allowed  to  see  what  is  the  matter  with  it^  and  then  a  reasonable  time  for  the 
keep,  (a) 

TiNDAL,  C.  J.  (in  summing  upV  This  is  an  action  to  recover  damages  for 
the  breach  of  warranty  on  the  sale  *of  a  horse.    The  warranty  is  that     r*on 
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the  horse  was  sound  and  quiet  in  harness.  The  soundness  only  is  in 
question  here.  The  defendant  says,  in  answer,  that  the  horse  was  not  unsound, 
but  was  altogether  sound.  There  are  two  auestions  for  your  consideration :  one 
is,  whether  a  bone  spavin  in  the  hock  of  tne  horse's  le^  was  or  was  not  an  un- 
soundness in  the  common  understanding  of  the  parties  at  the  time,  although 
not  attended  with  lameness;  then,  if  you  think  it  was  an  unsoundness,  when 
did  the  unsoundness  commence  7  If  it  was  not  in  the  horse  at  the  time  when 
the  warranty  was  given,  then  no  breach  of  the  warranty  has  taken  place.   These 


(a)  See  the  case  of  Ellis  v.  Chinnocki  post. 
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are  the  qnesiaons  whioh  joa  will  have  to  eonsider,  before  yon  decide  whether 
the  plaintiff  is  entitled  to  your  verdict ;  and^  if  the  plaintiff  is  entitled  to  your 
yerdict,  then  yon  will  say  what  are  the  damages  to  which  he  is  justly  entitled 
tinder  the  circnmstanoes  of  the  case.  With  respect  to  the  time  when  the  an* 
soundness  existed^  the  recommendation  of  the  two  surgeons  is  material  only  as 
to  the  facts  they  state  in  it.  It  was  signed  on  the  7th  of  June ;  and  this  is  the 
most  important  part,  in  which  they  say, ''  that,  as  there  does  not  appear  at  pre- 
sent any  lameness  in  the  hocks  from  tibe  deposit  of  bony  matter,  (the  existence 
of  which  we  mutually  acknowledge),  we  recommend,  &c.''  This  shews  that,  as 
early  as  the  7th  of  June,  the  deposits  were  formed.  "With  respect  to  the  dam- 
ages, it  appears  to  me  that  it  must  be  treated  as  an  action  on  a  contract.  Th^re 
is  no  condition,  that,  if  the  horse  turns  out  unsound,  the  party  shall  be  at  liberty 
to  return  it,  and  have  his  price  back.  If  the  plaintiff  had  not  paid  for  the 
horse,  the  defendant  could  not  have  recovered  tne  horse  back,  but  must  h%re 
brought  an  action  for  the  price.  On  the  other  hand,  if  the  horse^ealer  does  not 
perform  his  warranty,  it  does  not  follow  that  the  man  who  has  bought  has  a 
right  to  return  it.  The  damages  will  be  such  as  you  consider  to  ilow  immedi- 
ately from  the  breach  of  the  contract,  and  that  will  be  the  difference  between 
^  J,  the  price  and  the  value,  •and  die  expense  to  a  certain  time — ^to  the  time 
-■  when  the  plidntiff  offered  to  send  the  horse  back,  and  it  was  refrised.  If 
a  man  knows  that  the  other  party  will  not  take  the  horse  back,  then  he  ought 
to  take  his  own  course,  and  sell  the  horse.  You  will  therefore  dve  as  damages 
the  difference  between  the  price  paid  and  the  real  value  of  the  norse,  and  dam- 
ages for  the  expense  which  the  plaintiff  was  put  to  by  the  defendant  selling  him 
that  which  was  of  no  use  to  him  for  a  certain  time,  at  least  to  the  time  when  he 
offered  the  horse  to  the  defendant      Verdict  for  the  plaintiff— damages  4(M. 

BompaSf  Seijt,  and  Channel^  for  the  plaintiff. 

Atcherl^f  Seijt.,  and  Steer,  for  the  defendant. 

[Attorneys— CTorifc  ^  Straiffhtj  and  E.  /«aaef .] 


8LATEB  and  Another  v.  LE  FEUYBE.    FA  16. 

A  tradesman  of  Guernsey  came  to  London  and  bought  goods  there,  which  were  directed 
to  bim  at  GnemBey,  bj  wagon  to  Sonthampton,  to  Sie  care  of  an  agent  there.  The 
agent,  in  pvrtnanee  of  general  instractionB,  shipped  the  goods.  The  London  trades- 
man finding  that  the  parchaaer  was  insoWenti  went  to  Southampton,  and  finding  the 
goods  had  been  shipped,  told  the  agent's  clerk  that  he  was  come  to  stop  them.  Just 
before  the  arriral  of  the  London  tradesman,  a  letter  had  been  recefyed  from  the  pur- 
chaser, who  had  been  arrested  in  London,  desiring  the  agent  not  to  ship  till  further 
orders  any  of  the  goods  he  had  sent  from  London.  The  London  tradesman  and  the 
agent* s  clerk  went  on  board  the  ship  together,  and  all  the  goods  were  landed  by  per- 
mission from  the  custom-house  on  the  application  of  the  agent's  clerk,  who  gaye  the 
London  tradesman  a  letter  stating  that  he  had  caused  them  to  be  re-landed  to  await 
his  instructions.  The  agent  after  this  refused  to  delirer  up  the  goods  to  the  London 
tradesman,  claiming  to  hold  them  for  a  general  balance  due  from  the  purchaser  to  him. 
The  London  tradesman  brought  an  action  of  trorer  against  the  agent,  and  the  jury 
found  that  the  goods  were  in  faot  stopped  by  the  London  tradesman,  and  gaye  a  yer- 
dict  for  the  plaintiff;  and  the  Court  of  Common  Pleas  held  that  under  the  circumstan- 
ces such  yerdict  was  right 

Troysb  for  certain  cotton  and  other  goods.  Fleas — ^Not  guilty,  and  that 
theplaintiffs  were  not  entitled  to  the  property  and  possession  of  the  goods. 

The  plaintiffs  were  Manchester  warehousemen,  carrying  on  hasinese  in  Wood 

Street^  Cheapeide,  London,  and  the  defendant  was  a  warehouse-keeper  and  agent 

^QA-i     At  Southampton.    On  the  7th  of  May,  1884|  a  person  named  *Le  Cou- 

-*     teur,  carrying  on  husiness  in  Guernsey,  came  to  London  and  was  intro- 

duoed  to  the  plaintim  by  a  customer  of  theirs,  and  purchased  of  them  the  goods 
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in  qac»tioti^  and  also  bought  considerable  qaantities  of  goods  of  other  tradesmen. 
The  goods  in  question  were  directed  "  W .  J.  Le  CouteuTi  Gnemsey,  by  wagon 
to  Southampton,  to  the  care  of  P.  Le  Feuvre.'^  After  the  goods  had  been  sent, 
Mr.  GoateS;  one  of  the  pUintiffS|  having  discovered  that  Le  Gouteur  was  in  a 
state  of  insolvency,  went  down  to  Southampton,  and  found  on  inquiry  of  tbe 
defendant's  clerk,  (the  defendant  himself  not  being  in  Southampton),  that  the 
goods  had  been  put  on  board  a  ship.  Mr.  Coates  said  that  he  had  come  down 
to  stop  the  goods,  and  went  with  the  defendant's  clerk  on  board  the  ship,  and 
saw  the  captain  and  some  of  the  men,  and  pointed  out  the  goods  which  he 
had  sold  to  Le  Gouteur,  and  requested  that  thev  might  not  be  forwarded,  but 
might  be  relanded,  and  either  forwarded  to  London  or  allowed  to  remain  at  any 
house  in  Southampton,  and  he  would  pay  the  carriage.  The  captain  said  it 
should  be  done.  It  appeared  that  the  clerk  whom  Mr.  Goates  saw  was  duly 
authorized  to  act  as  the  defendant's  clerk  at  the  custom-house,  and  transact  any 
business  for  him  there.  The  clerk  signed  a  request  to  the  authorities  of  the 
cnstom-house  to  the  following  effect: — ''I  request  to  be  allowed  to  re-land 
twelve  packages  of  goods  shipped  by  me  on  the  13th  instant,  havine  received 
directions  from  the  owner  to  stop  the  shipment  for  the  present.  For  Le  Feuvre, 
Soutillier,  15th  May."  The  reauired  permission  was  given,  and  the  goods 
re-landed.  It  appeared  further,  that,  on  the  Ist  of  Mav,  Le  Gouteur  called  at 
the  defendant's  on  his  wav  to  London,  and  saw  his  clerk,  and  gave  him  verbal 
directions  to  keep  the  goods  he  was  going  to  purchase  until  he  wrote.  Notwith- 
standing this,  however,  the  goods  were  shipped  on  the  14th  of  May,  in  pursu- 
ance of  general  instructions  given  by  letter  on  the  4th  of  August,  1880,  in  the 
following  terms  : — "  Please  to  take  chares  of  and  ^forward  all  goods  that  ^^go 
may  arrive  at  Southampton  for  me,  whewer  addressed  to  your  care  or  to  I- 
that  of  any  other  agent.''  On  the  morning  of  the  15th  of  May,  a  letter  was 
received  by  the  post  about  eiffht  o'clock  from  Le  Gouteur,  which  the  defendant's 
clerk  opened.  It  was  as  follows : — "  This  is  to  request  that  you  will  have  the 
coodness  not  to  ship  the  goods  I  sent  down  to  Southampton  tul  I  let  yon  know 
further  on  the  subject."  This  was  about  an  hour  before  the  arrival  of  Mr. 
Goates.  The  defendant's  clerk  swore  that  before  Mr.  Goates  came  he  was  pre- 
paring a  letter  to  the  collector  of  customs  for  permission  to  re-land  the  goods, 
and  uiat  he  did  not  act  by  his  authoritv,  but  told  him  that  he  did  not  know 
him  in  the  business,  though  he  admitted  tnat  he  inve  Mr.  Goates  a  letter  to  give 
to  the  defendant  in  the  following  form : — '<  Mr.  Goates,  of  the  firm  of  Slater  ft 
Goates,  Wood  Street,  London,  arrived  here  this  morning  per  coach  to  stop  the 
^oods  you  shipped yesterdav.  I  have  caused  them  to  here-landed  to  await  thdr 
instructions."  Ample  evidence  was  given  of  the  insolvent  state  of  Le  Goutenr^s 
affairs  at  the  time  of  the  purchase,  thoudi  it  was  stated  that  his  estate  might 
ultimately  produce  10«.  in  the  pound.  On  the  2d  of  August  a  written  demand 
was  made  by  the  plaintiffs  of  the  goods :  it  contained  an  ofier  to  pay  any  charges 
for  warehouse  room  and  other  incidental  charges,  and  required  the  defendant  to 
state  any  lawful  lien  he  might  have,  and  they  would  pay  it.  A  tender  was  also 
made  of  11  5«.  for  any  charges  on  the  particular  goods.  The  defendant  refused 
to  give  up  the  goods,  claiming  to  retain  them  for  a  seneral  balance  of  180J.  for 
agency  due  from  Le  Gouteur  to  him.  It  appeared,  also,  that  Le  Gouteur  was 
arrested  on  the  10th  of  May,  1834,  and  committed  an  act  of  bankruptcy  hj 
lying  in  prison.  Le  Gouteur  swore  that  he  wrote  to  stop  the  goods  till  hia 
affidrs  could  be  arranffcd. 

^  Bingham,  for  the  defendant. — ^The  case  must  turn  on  *tlie  two  ques-  p^ 
tions  of  fraud  and  stoppage  in  transitu.  First,  as  to  fraud. — ^To  avoid  a  I- 
contract,  the  circumstances  of  fraud  must  be  such  as  that  the  party  committing 
it  would  be  indictable.  A  buyer's  being  in  embarrassed  circumstances  is  not 
enouffb.  This  is  a  case  between  two  innocent  parties.  It  is  no  more  hard  on 
the  plaintiff  to  lose  his  ^bds  without  pay,  than  that  the  defendant  should  be 
depnved  of  his  lien  which  he  has  bylaw.    But  it  is  admitted  that  the  estate 
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will  pay  nearly  10a.  in  the  pound.  Le  Contenr  is  not  a  swindler  or  a  felon. 
He  was  introduoed  to  the  plaintiffs  by  one  of  their  own  friends ;  and  unless 
he  is  one  or  the  other^  there  is  no  ground  for  avoiding  the  contract ;  for  in  these 
days  of  competition,  sellers  do  not  make  sufficient  inquiiy,  and  almost  everj 
sale  would  be  uvoided  if  the  embarrassed  circumstances  of  the  buyer  were 
enough.  Credit  given  incautiously  does  not  amount  to  fraud  in  a  purchaser. 
Then,  as  to  stoppage  in  transitu^  I  submit  that  if,  before  the  goods  reach  their 
destination,  the  seUer  can  stop  them,  he  may;  but  if  they  arrive  at  the  place 
of  destination  fixed  between  the  buyer  and  the  seller,  or  if  the  buyer  has  him« 
self  or  by  his  agents  exercised  any  act  of  ownership  over  the  goods,  there  is  an 
end  of  the  stoppace  in  transitu.  The  terminus  as  between  Le  Couteur  and 
the  plaintiff  was  Southampton,  for  the  plaintiffs  could  not  tell  whether,  when 
they  got  to  Southampton,  they  were  not  to  be  sold  there  or  sent  to  Havre 
or  some  other  pLice.  But  Le  Couteur  exercised  an  act  of  ownership  .in  stop- 
ping the  ^oods  on  the  way  bv  means  of  his  letter  to  the  defendant  received  oil 
the  morning  of  the  15th,  and  also  by  the  verbal  directionsjriven  by  him  on  pass- 
iof  through  Southampton  previous  to  the  purchase,  ^le  cases  in  point  on 
this  part  are  Dixon  v.  Baldwin,  5  East,  175,  Forster  v,  Frampton,  9  D.  &.  B. 
108;  and  ante^  Vol.  2,  469,  Allan  v.  Gripper,  2  Cr.  &  Jerv.  218,  and  Noble  v. 
^51  *Adam8,  7  Taunt.  59.  But,  in  addition  to  all  this,  Le  Couteur  has  com<- 
•■  mitted  an  act  of  bankruptcy;  and  as  the  defendant  may  be  liable  to  one 
of  two  partiesj  he  cannot  be  liable  without  proof  of  the  tender  of  a  bond  of 
indemnity. 

TiNiiAL,  C.  J.  It  does  not  appear  that  you  ever  required  a  bond  of  indem- 
nity. The  defendant  says,  either  at  the  time  of  the  demand  or  some  other, 
that  he  clums  to  hold  on  his  own  lien.  But  the  latter  which  was  written  may 
bring  another  point  before  the  jury.  The  question  will  be,  whether  upon  that 
the  contract  was  not  rescinded  by  mutual  consent. 

Bingham. — ^That  should  be  before  the  act  of  ownership  exercised  by  the  de- 
fendant by  Le  Contour's  authority.  The  letter  is  only  to  hold  the  goods  till 
further  orders. 

WUde^  Seijt.,  for  the  plaintiffs. — ^the  letter  of  the  defendant's  clerk,  and  the 
other  circumstances,  amount  to  evidence  of  an  undertaking  to  hold  subject  to 
the  plaintifb'  orders.  At  the  time  Boutillier  wrote  the  letter,  there  was  no  ob- 
ject in  writing  other  than  the  truth,  and  it  is  a  contradiction  of  the  evidence  he 
gives  now  when  there  is  an  interest  in  misrepresenting.  But  there  is  no  doubt 
of  the  other  parts  of  the  case.  As  to  the  stoppage  in  transitu,  ''  act  of  owner- 
ship'' is  an  equivical  expression.  The  question  is,  whether  the  goods,  when 
they  are  stopped,  are  in  course  of  delivery.  Whether  the  impetus  is  given  to 
them  at  the  time,  and  no  new  impetus  to  be  ffiven  at  another  place.  As  to  the 
fraud,  when  Le  Couteur  bought  the  goods  he  knew  that  he  could  not  pay  for 
them.  I  admit  that  being  in  embarrassed  circumstances  is  not  enough,  but  such 
a  state  of  circumstances  as  Le  Couteur's  is  enough  to  avoid  a  contract  Did  he 
^g.|  not  ffo  *into  the  plaintiff's  shop  knowing  that  he  should  never  be  able  to 
pay  for  them  7  and  if  he  did,  it  is  gross  fraud.  That  which  is  relied  on 
as  an  act  of  ownership  was  in  aid  of  the  stoppage  in  transitu,  in  affirmance  of 
the  creditor's  right.  As  to  the  innocence  of  the  defendant,  when  he  had  shipped 
the  goods,  he  had  no  lien  on  them,  he  had  not  given  credit  to  them  at  all  nor 
done  five  shillings'  worth  of  work  on  the  credit  of  them. 

TiNDAL,  C.  cT,  (to  the  jury). — ^It  seems  to  me  that  the  only  point  which  it  is 
material  for  you  to  consider  is  this,  whether  these  ^ods  were  actually  stopped 
by  Mr.  Coates  while  they  were  in  progress  to  their  place  of  destination,  or 
whether  they  were  stopped  by  Boutiller  under  the  authority  of  Le  Couteur. 
If  the  former  was  the  fact,  there' will  be  an  end  of  the  case.  It  will  depend 
upon  the  construction  you  nut  upon  the  letter  given  by  Boutiller  to  the 
plaintiff  Coates.  It  seems  that  the  post  comes  in  at  Southampton  at  eight 
o'clock,  and  posribly  the  letter  of  Le  Couteur. — [The  jury  here  interposed. 
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when  his  lordship  said]  The  qnestioii  of  &et  which  I  shall  laaye  to  yoa  isy 
whether  this  was  sobstantially  and  really  a  stoppage  b^  Mr.  Ooates  on  his  own 
aooonnt;  or  by  Bontiller  on  aocoont  of  Le  CoatenrT  6  yoa  think  it  was  really 
and  saDstantially  a  stoppajge  by  Coates  on  his  own  aoconnt,  yon  will  find  your 
yerdict  for  the  plaintiffs;  if  not,  you  will  find  for  the  defendant 

Verdict  for  the  plaintifis;  damages  Ml,  with  leave  to  the  defendant's  coon- 
sel  to  moye  the  Goort  npon  any  point  of  law. 
Wilde,  Seijt.^  and  B.  Y.  EtchanU,  for  the  plaintiffs. 
Bingham^  for  the  defendant. 

[Attomejfr— TFAi/e2oeib,  and .] 

*In  the  ensning  term  a  role  nisi  for  a  nonsnit  was  obtained^  which^     pA» 
after  argnmenty  was  discharged.(a)  ■- 


STEVENS  V.  UFFORD  and  Another.    Feb.  18. 

To  a  declaration  in  aasnmpsit  for  nonoperformance  of  a  contract  to  receire  and  p^f  for 
a  copper  made  to  order  at  a  specified  price  per  pound  weight,  the  defendants  pleaded, 
inter  alia,  the  payment  into  Court  of  16^.,  and  that  the  plidntiff  had  not  sustainea 
damage  to  a  greater  amount: — Held,  that  thej  could  not,  under  this  plea,  give  in  «▼!• 
deuce  that  thej  had  countermanded  the  order  when  only  a  part  of  the  work  had  been 
done. 

Assumpsit. — ^The  first  connt  of  the  declaration  statedj  thaty  on  the  8rd  of 
Jnly,  1884,  in  consideration  that  the  plaintiff;  at  the  request  of  the  defendants, 
would  complete  for  them  a  certain  copper,  that  is  to  say,  a  twenty  barrel  q>en 
oopper,  at  and  for  a  certain  rate  or  price,  to  wit,  at  die  rate  or  price  of  Is.  Sid.  per 
pound  weighty  they  the  said  defendants  undertook  and  fidthfuUy  promised  the  said 
plaintiff  to  accept^  receiye,  and  pay  for  the  said  copper  at  the  rate  or  price  afore- 
said; and  that  the  plaintiff,  coi^d^ng  in  the  said  promise  and  undertaking,  did 
afterwards,  to  wit,  on  the  2nd  day  of  August  in  the  year  aforesaid,  complete  the 
said  copper  for  the  said  defendants ;  and  although  they  were  often  requested  by 
the  said  plaintiff  to  accept,  receiye,  and  pay  for  Uie  said  copper,  then  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  120/.,  being  at  the  rate  and  price 
aforesaid,  yet  they  not  regarding  their  said  promise,  &c.,  did  not  nor  would, 
when  they  were  so  requested,  or  at  any  time  afterwards,  aooept,  receive,  or  pay 
for  the  said  copper,  but  wholly  refused  and  ncfldected,  and  declined  so  to  do, 
and  the  said  copper  was  still  wholly  unaccepted  and  unpaid  for;  by  means  of 
which  said  seyeral  premises  the  saidf  plaintiff  had  not  only  lost  and  been  r«Ag 
deprived  of  divers  ^gains  and  profits,  but  had  also  becai  put  to  great  ^ 
trouble,  charges,  and  expenses  m  completing  and  keeping  the  said  copper,  and 
the  same  had  been  and  still  was  greatly  incumbering  his  premises,  and  the  said 
plaintiff  had  thereby  been  put  to  great  inconvenience  and  trouble  in  carrying 
on  his  business  of  a  coppersmith. 

There  were  also  counts  for  work  and  labour  and  materials,  goods  sold  and 
delivered,  and  money  paid,  &c. :  to  the  plaintiff's  damage  of  200^ 

The  defendants  pleaded  to  the  first  count  of  the  deduation,  that  the  plaintiff 

'  (a\  In  the  case  of  Nicholls  v,  Le  Feuvre,  which  was  tried  on  the  following  day,  and  in 
whicn,  after  yerdict  for  the  plaintiif,  a  rule  to  set  it  aside  was  obtained,  the  Court  held, 
as  in  the  abore  case,  that  the  transitus  was  not  at  an  end  when  the  goods  were  on  board 
ship ;  and,  also,  that  the  act  of  the  plaintifT  in  the  former  action,  Mr.  Coates,  in  directing 
the  stoppage  of  these  goods  as  well  as  his  own,  though  he  was  a  stranger  to  and  had  no 
authority  from  their  owner,  was  sufficient  See  2  Bing.  New  R.  p.  81 ;  2  Scott,  164, 
8.0. 
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ougbt  mot  fiirdier  to  muntain  his  acUoa  theceof  agunst  them,  beotoae  th^j 
brought  into  Court  the  sam  of  15^  ready  to  be  paid  to  him ;  aad  that  he  had 
not  sustained  damages  to  a  greater  amount  than  the  said  sum  in  respect  of  the 
cause  of  action  in  that  count  mentioned. 

%  the  second  and  other  counts,  the  defendants  pleaded  a  similar  plea  of  pay- 
ment into  Court  of  the  sum  of  40^.>  with  an  averment  that  the  plaintiff  had  not 
sustained  damages  to  a  greater  amount  than  that  sum.  There  was  also  a  plea 
of  setoff. 

Atcherl^,  Sexjt.,  for  the  defendants,  asked  one  of  the  plaintiff's  witnesses, 
on  croBs-ezamination^  whether  the  defendants  had  not  countermanded  the 
Older  f 

BomjHUf  Seijt.,  for  the  plaintiff,  objected. 

TiNDAii,  C.  J.;  was  of  opinion  that  it  was  not  evidence  under  the  state  of  the 
pleadings. 

Aich^l^f  Seijt.,  submitted  that  it  was  evidence  as  to  the  measure  of  the 
damage  which  the  plaintiff  had  sustained. 

«gg-|         TiNDAL,  C.  J.    The  plaintiff  will  have  sustained  the  same  damage 
-*     by  making  the  copper  in  consequence  of  *your  order.    He  would  bav^ 
so  much  useless  copper  upon  his  hands. 

Atcherieif,  Serjt.  Does  your  Lordship  think  he  had  a  right  to  go  on  to  make 
the  copper  notwithstanding  the  countermand  ?  Suppose  we  had  countermanded 
tlie  order  five  minutes  after  it  was  given  ? 

TiNDAii,  C.  J.  I  do  not  sav  that  your  having  countermanded  would  not  be 
a  very  good  answer ;  but  you  have  not  pleaded  it.  If  you  had,  we  should  have 
come  here  to  try  that  question.  But  you  do  not  deny  that  the  pluntiff  made 
the  copper ;  you  merely  say  that  he  hiB  only  sustained  damage  to  the  amount 
of  15/.  Verdict  for  the  plaintiff. 

£ompa8,  Seijt.,  and  Oomyn,  for  the  plaintiff. 

Atckeriej^,  Seijt^  and  KnotoleSj  for  the  defendants. 

[Attorneys— (7.  Oaddard,  and  Oldertihaw  j*  Co.] 


SCHULTZ  V.  ASTLET.    Feb.  20. 

Where  a  portj  draws  a  bill  in  a  name  different  from  that  which  ho  general^j  nsed  at  the 
time,  it  is  not  necessaiy  in  an  action  against  the  acceptor  to  shew  that  snch  name  was 
on  the  bill  at  the  time  it  was  accepted. 

Assumpsit  on  three  biUs  of  exchange  by  indorsee  agtunst  acceptor.  The 
question  was,  whether  the  plaintiff  was  a  bon&  fide  holder  for  value. 

The  drawing  and  indorsement  of  one  bill  were  in  the  name  of  Thomas  Wil- 
son Bichardson.  The  witness  who  was  called  to  prove  the  handwriting  had 
some  difficulty  in  swearing  to  the  indorsement,  and  he  said  that  the  person 
whose  writing  he  came  to  prove  generally  signed  his  name  ''  Thomas  Richard- 
son,'' though  he  sometimes  sinied  it  '^  Thomas  Wilson ;''  but  at  the  time  of 
*1001  ^^^^^S  ^^®  ^^^i  ^®  believed  he  signed  Thomas  only. 
J       *When  the  bill  was  about  to  be  read, 

FoUetty  S.  G.,  objected.  There  is  no  evidence  that  there  is  any  such  person 
as  Thomas  Wilson  in  existence :  it  is  a  forgery. 

TiNDAL,  G.  J.  Constat  de  identitate — there  is  the  defendant's  acceptance, 
which  authenticates  the  drawing. 

FoUeUj  S.  G.  The  plaintiff  should  at  least  shew  that  the  fact  was  so,  and 
that  the  bill  was  accepted  by  the  defendant  with  the  name  Thomas  Wilson 
upon  it. 

TiNDAL,  G.  J.    The  bill  shews  that  at  that  time  he  called  himself  ^'Thomas 
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Wilson/'    It  is  not  a  forgery.    It  is  the  act  of  a  person  in  existence.    I  see  no 
difficulty  in  it. 

The  bill  was  read;  the  case  proceeded,  and,  eTentually,  there  was  a 

Verdict  for  the  plaintiff  on  two  of  the  bills. 

Wtlde  and  Spankie,  Serjts.,  and  J,  GrreentDood,  for  the  plaintiff. 

Follett,  S.  G.,  Tal/aurd,  Serjt.,  and  S.  Martin^  for  the  defendant. 

[Attomeys^Oft'wrMm  ^  Co.,  and  8UibU,'\ 

In  the  ensuing  term  an  application  was  made  for  a  new  trial;  on  grounds  not 
at  all  affecting  the  point  above  decided. 


♦BARKER  V.  MALCOLM.     Feb.  24.  [*101 

Assampsit  on  a  bill  of  exchange  by  indorsee  against  acceptor.  The  only  plea  was,  that 
the  bill  had  been  altered  after  acceptance: — Eddy  that  the  defendant's  counsel  had  the 
right  to  begin,  and  that  npon  his  calling  for  the  bill  the  plaintiff's  counsel  ought  to 
produce  it  without  notice. 

AssuBCPSiT  on  a  bill  of  exchange  by  the  indorsee  against  the  acceptor.  Pleas 
— ^That  the  bill  had  been  altered  uter  acceptance,  without  the  consent  of  the  de- 
fendant, by  changing  two  into  five  months. 

Toddy,  Seijt.,  for  the  defendant,  claimed  the  right  to  be^n,  as  the  affirma- 
tive of  the  issue  was  upon  him. 

BompoBj  Serjt.,  for  the  plaintiff,  contended  that  he  was  entitled  to  begin,  as 
the  bill  must  be  put  in  by  the  plaintiff. 

TiiiDAL,  0.  J.,  was  of  opinion,  that  the  defendant  was  to  begin. 

Touidy,  Seijt.,  then  stated  the  facts  of  the  case,  and  called  for  the  bill. 

Bompas,  Serjt.,  objected  to  produce  it,  saying  that  no  notice  to  produce  had 
been  given. 

TiKDAL,  C.  J. — ^It  is  like  a  case  in  trover. 

BompaSj  Serjt. — ^There  is  this  difference,  trover  \%for  the  bill  itself,  and  this 
action  is  only  upon  it. 

TiNDAL,  C.  J . — ^It  is  only  a  question  who  is  to  have  the  reply.  Prim&  facie 
it  stands,  that  the  bill  is  as  described  in  the  declaration.  It  need  not  be  pro- 
duced at  all.  I  think,  virtually,  you  have  nothing  to  prove.  I  think  the  bill 
is  virtually  in  Court,  and  I  think  it  is  right  that  you  should  produce  it. 

ChanneU  stated  that  a  similar  decision  had  been  given  in  a  case  in  the  King's 
Bench  at  Westminster. 

*The  bill  was  then  produced  by  BompaSf  Serjt.  rf102 

The  brother  of  George  Diack,  the  drawer  of  the  bill,  was  called  as  a  L 
witness,  and  stated  that  the  defendant  was  in  the  habit  of  accepting  bills  for  his 
brother's  accommodation.  That  the  bill  in  question  was  accepted  by  the  de- 
fendant at  two  months;  it  was  drawn  on  the  11th  of  April;  and  that  about  the 
6th  of  May,  because  the  drawer  was  afoiid  he  should  not  be  able  to  meet  it,  he, 
the  witness,  altered  it,  by  his  brother's  desire,  and  without  the  defendant's  au- 
thority, from  two  to  five  months.  The  witness  said  that  he  did  not  oommunioate 
to  the  defendant  wh^t  he  had  done,  and  that  he  had  paid  the  bill  to  a  Mr. 
Welsh,  in  Regent  Street,  but  would  not  swear  that  he  did  so  before  the  month 
of  June.  He  admitted  that  the  defendant  had  bailed  his  brother  since,  and 
that  his  brother  was  then  present  in  Court. 

Bompag,  Serjt.,  for  the  plaintiff. — ^There  is  no  doubt  that  the  defendant  au- 
thorisea  the  alteration.  The  witness  says  he  did  not  communicate  the  altera- 
tion to  the  defendant,  but  he  was  only  his  brother's  servant,  and  his  brother 
might  have  done  so,  and  he  b  in  Court,  and  not  called.    The  bill  being  an  ao- 
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oommodation  biU,  if  it  vms  altered  with  the  assent  of  the  aooeptor  any  time  be- 
fore it  got  into  oirenlation,  it  will  do.  The  witness  will  not  swear  that  the  bill 
was  indorsed  to  Welsh  before  the  month  of  June.  The  stamp  is  good  for  five 
months,  and  is  too  large  for  two  months. 

TiNDAL,  0.  J. — Supposing  the  bill  was  altered  from  two  to  five  months,  jet  it 
does  not  appear  to  have  been  negotiated  till  the  end  of  May.  The  important 
part  is,  whether  the  alteration  was  made  without  the  knowledge  and  consent  of 
the  defendant.  It  seems  that  he  was  a  friend  of  the  drawer,  and  that  his  friend- 
ship continued  to  a  later  time  than  the  bill.  The  alteration  would  not  only 
*1031  '^^^^^^  ^^®  drawer,  but  also  the  defendant  as  acceptor.  Another  cir- 
•■  cumstanoe  is,  that  the  stamp  itself  is  a  stamp  reauired  for  a  bill  of  five 
nionths,  and  not  a  bill  of  two.  It  seems  that  both  the  drawer  and  his  brother 
.he  witness  saw  the  defendant  in  May,  and  went  to  dine  with  him;  and  the 
witness  will  not  swear  that  they  did  not  see  the  defendant  six  times  in  the 
course  of  that  month.  The  drawer,  it  seems,  is  in  Court,  and  is  not  called; 
and  you  will  ask  yourselves  whether  you  are  satisfied  with  the  stopping  up  one 
aperture  of  communication,  without  showing  that  the  information  was  not 
transmitted  through  the  other. 

Verdict  for  the  plaintiff,  with  execution  in  a  fortnight. 

BampaSj  Serjt.,  and  Mdfor^  for  the  plaintiff. 

Taddy,  Serjt.,  and  Channel,  for  the  defendant. 


FEUHLING  and  Another  v.  SCHRODER  and  Another.     Feb.  23. 

The  London  correspondents  of  a  honse  at  Rio,  haying  bills  sent  for  acceptance,  accom- 
panied bj  a  notice  that  direction  had  been  giren  to  the  Hambnrgh  correspondents  of 
the  Rio  house  to  remit  to  them  the  proceeds  of  certain  cargoes,  wrote  to  the  honse  at 
Hamburgh  to  inquire  the  probable  amount.  The  Hamburgh  honse  in  reply,  wrote  that 
th^j  had  been  directed  to  remit  the  proceeds  of  110  bags  of  coffee,  which  were  not  then 
disposed  of: — Heldy  that  this  letter  was  sufficient  eridence  in  an  action  for  monej  had 
and  receiyed,  of  an  agieement  on  the  part  of  the  house  at  Hamburgh  to  remit  such 
proceeds. 

AssiTBfPSiT  for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff,  and  on  an  account  stated.     Plea — Non-assumpsit. 

The  action  was  brought  to  recover  a  sum  of  800^.,  being  the  balance  of  the 
proceeds  of  110  bags  of  coffee,  which  had  belonged  to  the  firm  of  Joppert  ft 
Co.,  at  Rio,  of  which  firm  the  plaintifis  were  the  correspondents  in  London,  and 
the  defendants  the  correspondents  at  Hambnrgh. 

*1041  ^  ^^^  ^^^^  ^^  June,  1882,  Joppert  &  Co.  wrote  to  the  ^defendants, 
-■  directing  them  to  transmit  the  proceeds  of  the  sale  of  80  bags  of  coffee, 
shipped  by  the  Contance,  as  well  as  their  one-third  of  the  susars  shipped  by  the 
Galatea,  to  the  pUintifiis  in  London.  And  on  the  9th  of  July,  1882,  they  gave 
similar^directions  with  respect  to  80  bass  of  coffee  shipped  by  the  Fortuna.  On 
the  9tli  of  August,  1882,  Joppert  &  Co.  wrote  to  the  plaintiffs  in  London,  in- 
forming them  of  the  remittances  which  they  had  directed  to  be  made  from  the 
defendants  at  Hamburgh,  and  afterwards  inclosed  two  bills  of  exchange  for  ac- 
ceptance, one  for  ISil.  and  10  francs,  which  was  presented  for  acceptance  on 
the  28rd  of  October,  1882,  and  another  for  250^.  9s.  9(/.,  which  was  presented 
on  the  80th  of  the  same  month. 

The  plaintii&  did  not  accept  these  bills  at  those  times,  but,  on  the  6th  No- 
vember, 1882,  wrote  to  the  defendants  at  Hamburgh  to  the  following  effect: — 
<<  Our  mutual  friends,  Ac.,  write  us  that  we  may  expect  some  remittances  from 
you  on  their  account;  we  therefore  request  that  you  will  inform  us  what  the 
probable  amount  will  be,''  &c.  On  the  22nd  of  the  same  month,  the  plaintifis 
received  an  answer  from  the  defendant,  dated  the  16th,  to  the  following  effect : 
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— ''Id  resfij  to  your  esteemed  fitTOur  of  tlie  6th  ioataiity  we  ]iaTe  the  jikMiue 
to  inform  you,  that  we  have  been  directed  by  Meiors.  Jof^pert  &  Co.,  to  renil 
yon  the  prooeeda  of  their  oonaignment  of  110  hags  of  mir  and  real  ordinary 
coffee,  which  are  not  yet  dispcraed  of."  On  the  24th  of  Novembery  two  davs 
after  the  receipt  of  tlie  defendants'  letter,  the  phdntiflb  aooq>ted  the  two  bills 
of  exchange,  and  paid  them  when  they  became  doe.  The  plaintiffs  heard  no 
more  of  the  coffee  till  they  received  a  letter  from  the  defendants,  dated  the  24th 
of  September,  1833,  informing  them  that  by  order  and  on  account  of  Joppert 
ft  Co.,  ther  had  the  pleasure  of  inclosing  them  a  bill  of  36^  is.  Id,,  payable  at 
three  days  sight.  The  plaintiff  accepts  bills  for  Joppert  &  Co.,  both  beforo 
and  after  the  pills  in  question,  *and  up  to  the  month  of  June,  1833.  r^t^os 
Joppert  ft  Co.  stopped  pavment  at  the  latter  end  of  that  year.  ^ 

WUde,  Serjt.,  for  the  pLuntiflb,  contended  that  the  aecq>tance  by  the  defend- 
ants of  the  consignment  to  them,  and  the  letters  which  passed  between  the  par* 
ties,  amounted  to  a  distinct  contract  and  agreement  between  them  that  the 
proceeds  of  the  110  bsgs  of  coffee  should  be  the  i>roperty  of  the  phdntiffs. 

Tad4^9  Seijt.,  for  the  defendants.  The  question  is,  which  of  two  innocent 
parties  shall  suffer  from  the  failure  of  Joppert  &  Co.,  and  both  parties  stand 
upon  their  ri^^hts.  When  the  plaintifb  wrote  to  the  defendants  on  the  6th  of 
l/ovember,  tbey  did  not  state  any  thing  about  the  bills  having^  been  sent  forae« 
ceptance,  and  their  refusal  to  accept  them.  They  onl^  made  inquirv  as  to  the 
amount  of  the  proceeds.    It  is  a  question  of  law  for  his  Lordship's  oecision. 

TiNBAL,  C.  J.  I  do  not  Uiink  it  is  ezclusivelv  a  question  for  me.  I  want 
to  know  what  was  the  meaning  of  the  parties  at  the  time  they  wrote  the  letters 
of  the  6th  and  16th  of  November. 

Toddy,  Seij  t  It  is  only  a  question  of  law  on  the  construction  of  written  in- 
struments. 

TiNDAii,  C.  J.  It  does  not  depend  on  the  two  letters  only ;  it  depends  slso 
on  what  was  passinff  in  the  minds  of  the  defendants  when  they  wroto  their 
answer  to  the  plaintiff's  application. 

Tcutdy,  Serjt.  The  first  question  is,  whether  there  is  any  undertaking  on 
the  part  of  the  defendants  to  do  any  thing  at  all.  I  submit  that  there  is  not 
The  letter  written  by  them  only  contains  a  statement  of  fact  But  *if  pici  n^ 
it  does  amount  to  an  undertaking,  it  is  the  ground  of  a  special  action  on  ^ 
the  case,  for  it  is  an  undertaking  to  remit ;  and  if  any  damage  has  been  sustained 
in  consequence  of  their  ncfflecUng  to  remit,  it  must  be  recovered  in  a  special 
action  on  the  case.  There  is  no  instance  in  which  an  action  for  money  had  and 
received  can  be  maintained,  unless  the  money  to  be  realized  would,  at  all  events, 
belong  to  the  party  to  whom  it  is  to  be  remitted.  In  the  case  of  Williams  v. 
Everett^  14  East,  582,  Lord  EUenborough  asks,  <<If  the  money  had  been  lost, 
who  would  be  the  person  to  suffer  ?" 

WUde,  Serjt.  in  Williams  v.  Everett,  there  was  a  repudiation  on  the  part 
of  the  defendant 

T(tddy,  Serjt  I  do  not  cite  it  for  the  facts,  but  only  for  the  ffeneral 
principle  laid  down  by  Lord  EUenborough.  He  says,  ''  Suppose  the  defend- 
ants had  been  robbed  of  the  cash  or  notes  in  which  the  bill  in  question  had 
been  paid,  or  they  had  been  burnt  or  lost  by  accident,  who  would  have 
borne  the  loss  thus  occasioned  ?  Surely  the  remitter,  &c."  In  the  case  of 
Yates  V.  Bell,  3  B.  ft  Aid.  643,  the  court  decided,  that  where  a  bill  of  exchanra^ 
payable  at  the  house  of  A.  had  been  then  presented  for  payment  and  dishonour^, 
and  the  acceptor  afterwards  remitted  to  A.  a  sum  of  money  for  the  purpose  of 
enabling  him  to  pay  the  dishonoured  bill  and  also  another  of  less  value,  and  A. 
in  answer  stated  the  fact  of  the  bill  havine  been  dishonoured,  but  added  that 
the  money  received  should  be  carried  to  the  acceptor's  account,  and  did  after- 
wards pay  the  smaller  bill ;  that  the  holder  of  the  original  bill  could  not  main- 
tain an  action  against  A.,  there  being  no  privity  between  them.    I  contendi 
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firaty  that  tbexe  nu  no  undftrtaMng  at  all;  and,  seoondlyi  tfiaty  if  tbero  was,  it 
was  not  to  hold  lor  the  plaintifis  at  all  events. 

in(m  *Tiif DAL,  0.  J.  Where  would  be  the  difference  to  yon,  if  the  action 
J  were  for  not  remittingi  instead  of  for  money  had  and  received?  It  is 
a  yeiy  short  question,  whether,  in  the  answer  of  the  16th  of  NoYember,  the  de- 
fenduits  haye  so  expressed  themselves  as  to  give  the  plaintiffs  reason  to  believe 
that  they  wonld  remit  the  money.  I  draw  some  inference  from  your  last  letter 
in  which  yon  remit  86^. 

Tculdiff  Serjt  That  was  written  in  consequence  of  other  letters  which  had 
passed,  between  the  parties.  The  words  in  the  letter  of  the  16th  November,  we 
nave  been  directed  to  remitj  must  mean,  in  the  understanding  of  merohantSi 
subject  to  the  account  which  the  partv  directed  has  against  the  party  directing^ 
and  the  bills  drawn  upon  him  by  such  party.  Suppose  your  banker  says,  we 
shall  receive  certain  money,  it  means  sunject  to  his  demand  on  you. 

TiNDAL,  0.  J.  (to  the  JujT.)  The  question  is,  what  you,  as  merchants, 
believe  to  be  the  meaning  of  the  letters  between  the  parties.  The  material 
letters  are  those  of  the  6th  and  the  16th  of  November.  When  Joppert  &  Ca 
sent  the  coffee  to  the  defendants,  they  mi^ht  have  dissented  from  the  direction 
given,  and  said  we  will  not  accept  the  consignment  on  such  terms.  But  nobuch 
notification  was  made.  On  the  contrary,  there  is  a  communication  from  the 
plainti&  to  the  defendants,  by  letter  of  the  6th  November.  On  the  answer  to 
that  letter  mainly  depends  the  verdict  you  are  to  pronounce.  You  are  to  ask 
yourselves  what  any  person  receiving  such  an  answer  to  such  a  request  would 
consider  the  fair  meaning  of  the  terms ;  whether  he  would  be  justified  from  the 
letter  in  drawing  the  conclusion  of  an  assent  by  the  defendants  to  the  anauffe- 
ment.  According  to  your  understanding  of  the  meaning  of  the  parties  on  tne 
16th  of  November,  you  will  find  your  verdict  for  the  plaintiffs  or  the  defendants. 

Y  erdict  for  the  plaintiffs. 
♦10R1       *^«'^«;  Seijt.,  and  W.  ff.  Watson^  for  the  pUunti&. 
^^^•1       Taddyy  Seijt.,  and  Mdule,  for  the  defendants. 

[AttomeTB— -2>nM0  j*  Son,  snd  OUvtrtan  j*  Co.] 


ADLARD  and  Another  v.  BOOTH.    Feb.  28. 

Where  a  printer  hu  been  employed  to  print  a  frork,  of  which  the  impression  is  to  be  a 
certain  number  of  oopiee,  if  a  fire  bredc  out  and  consnme  the  premises  before  the  whole 
nnmber  have  been  worked  oflT,  the  printer  cannot  recorer  any  thing,  althongh  a  part 
hare  actnaUy  been  delivered. 

AssuBCPSTE  on  a  bill  of  exchange  by  the  drawer  against  the  acceptor,  and 
eonnts  for  work  and  labour.  The  defendant  pleaded,  firatf  that  he  did  not  ac- 
cept the  bill ;  seoondljf,  that  the  work  and  labour  was  to  be  done  in  respect  of  a 
quantity  of  lxx)k8,  and  that  they  were  not  all  delivered ;  tkirdLyy  that  the  eredit 
bad  not  expired ;  and  fburikly^  a  set-off.  To  the  second  plea  the  plaintiff  repli- 
ed, that  part  of  the  books  were  delivered,  and  the  remainder  were  ready,  and 
that  notice  was  given  to  the  defendant  to  fetch  them  awav. 

The  plaintiffs  were  printers,  and  printed  for  the  defendant  in  the  year  1829, 
a  work  called  '^  The  Analytic  Dictionary,''  of  which  the  impression  was  to  be 
750  copies.  It  was  proved,  on  the  part  of  the  phuntiffis,  that  on  the  morning 
of  the  12th  of  August,  a  fire  broke  out  on  their  premises,  and  that  previous  to 
that  day,  the  defendant  had  received  four  copies  in  boards  of  the  work  complete 
which  he  himself  took  to  his  publisher :  and  also  that  he  had  206  copies  deliver- 
ed to  his  order  in  sheets,  on  the  morning  of  the  fire,  which  were  all  right  and 
complete,  but  without  any  wrappers.    The  only  evidence  as  to  whether  the 
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whole  namber  had  been  printed,  was  the  eyidence  of  a  jonrnejman,  who  said 
that  he  himself  worked  off  250  copies  preyioos  to  the  fire^  and  that  there  weie 
two  other  men  working  at  them  also. 

^  WUdcy  Sent,  for  the  defendant. — As  to  the  work  and  labonr,  the  question 
will  be,  whether  the  printing  was  all  done,  and  notice  given  to  the  defendant  to 
fetch  away  the  ^copies  before  the  fire.  An  order  of  this  sort  is  an  entire  r«i  qq 
order;  and  till  the  whole  is  completed,  the  party  ii  not  entitled  to  recover  ■- 
for  any  part,(a)  because  the  benefit  firom  the  partial  delivery  is  not  proportion- 
able. 

Tai/(mrd,  Sent.,  for  the  plainUff. — ^After  the  work  is  done,  the  subject-matter 
remains  at  the  nsk  of  the  proprietor.  In  Mawman  v.  Gillett,  1  Taunt.  a25,(&) 
a  question  arose  as  to  a  custom  of  the  trade  under  similar  oircumstanoes, 
but  the  parties  setting  it  up  £uled  in  establishing  it,  and  therefore  the  dealing 
of  the  parties  in  the  present  case  will  fall  under  the  general  law. 
•  TiNDAL,  G.  J.,  (to  the  jury.) — ^As  to  the  work  and  labour,  die  defendant 
sets  up  in  answer  to  the  claim,  that  there  was  an  agreement  between  him  and  the 
plaintiffii,  by  which  the  plaintiffs  contracted  to  pnnt  a  work,  and  were  not  to  be 
paid  till  the  whole  was  delivered.  In  answer  to  that  the  plaintiffii  say,  admit- 
ting that  the  agreement  was  so,  as  to  210  copies  they  did  actually  deliver  them 
to  the  defendant;  and  as  to  540,  they  say  they  were  all  printed  and  completed, 
and  ready  for  deHvery,  when  a  fire  broke  out  and  consumed  them.  The  ques- 
tion will  be,  whether  upon  the  evidence  you  are  satisfied  that  all  were  printed, 
or  whether  the  fire  took  place  while  the  press  was  set,  and  before  the  whole  was 
printed  off. 

Verdict  for  the  plaintiff  for  the  amount  of  the  bill  of  exchange^  and  for 
the  defendant  as  to  the  other  part  of  the  demand. 
*Tal/ourd,  Sent.,  and  Fetendorffj  for  the  plaintifis.  p*tia 

WUde,  Serjt.,  for  the  defendant.  L  ^w 


PASSENGER  v.  BROOKS.    Fd>.  28. 

In  assnmpBit  on  an  agreement,  want  of  consideration  for  the  promise  mntt  be  spedalljr 

pleaded. 

Thb  declaration  stated  in  substance  that  one  P.  P.  had  agreed  to  grant  to 
the  plaintiff,  or  to  such  other  person  as  he  should  appoint,  a  lease  of  a  piece  of 
ground,  with  such  buildings  as  should  be  erected  thereon,  by  the  plaintiff  or  his 
assigns;  and  upon  which  around  two  buildiuffs  were  afterwards  erected  by  one 
O.  Sutton,  to  whose  order  it  had  been  agreed  between  the  plaintiff  and  the  said 
G-.  S.,  that  such  lease  should  be  granted  upon  repayment  by  him,  the  said  G. 
S.,  to  the  plaintiff,  of  divers  sums,  amounting  to  850^,  for  mone^  lent  and  ma- 
terials supplied  bv  the  plaintiff  to  him,  in  and  about  the  erection  of  the  said 
buildings.  The  declaration  then  went  on  to  state,  that  the  said  G.  S.  had  sold 
his  interest  in  the  said  ground  and  buildinffs  to  the  defendant,  and  the  said 
sum  of  850/.  was  wholly  unpaid  and  satisfied,  of  all  which  the  defendant  had 
nodce;  and  thereupon,  on  the  8th  of  May,  1884,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  grant  or  cause  to  be  mnted 
to  him  a  lease  of  the  said  ground  and  buildings,  he,  the  defendant,  undertook 
and  promised  the  plaintiff  to  deliver,  with  the  consent  of  the  said  G.  S.,  to  the 

(a)  GUlett  9.  Mawman,  1  Tannt  13Y.  "Bj  the  cnitom  of  trade,  a  printer  is  not  en- 
titled to  recorer  for  printing  a  work,  nntil  the  whole  ii  completed  and  deltTered." 

(b)  That  case  decides,  that  *' there  is  no  general  costom  of  trade  by  which  printers 
are  bound  to  insore  for  the  booksellers  the  paper  of  the  works  which  they  print." 
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order  of  the  plaintiff,  timber  and  deals,  then  being  part  of  certain  stock  there- 
tofore pnrohamd  by  the  said  Q.  S.,  and  then  lyinff  at  Belvidere  vharf,  to  the 
^ne  of  350^.;  at  the  prices  mentioned  or  ref^d  to  in  a  certain  agreement 
theretofore  made  between  the  defendant  and  the  said  0.  S.  It  then  averred 
that  the  plaintiff  oaased  the  P.  P.  to  grant  the  said  lease  to  the  defendant ;  and 
although  the  said  Gt.  S.  consented  that  the  defendant  should  deliver  the  said 
^yiy\  '^timber  and  deals  to  the  plaintiff,  and  he  was  requested  by  the  plaintiff 
-*  to  deliver  to  his  order,  yet  he  refused  so  to  do,  whereby  the  plaintiff 
was  deprived  of  the  profit  which  would  have  arisen  from  the  deliveiy,  and  pre- 
vented from  obtaininj^  payment  of  the  850^.,  &c.  The  defendant  only  pleaded 
that  he  did  not  promise  in  manner  and  form  as  in  the  declaration  mentioned. 

The  agreement  was  proved,  and  put  in  apd  read ;  and  it  was  also  proved  that 
application  had  been  made  to  the  defendant  for  part  of  the  timber,  and  his  re- 
ply was,  that  he  could  not  think  of  delivering  it,  for  he  was  indemnified  by  the 
assignees  of  Suttonj  who  had  become  bankrupt,  and  was  desired  by  them  not  to 
deliver  it. 

Tai/ourdf  Seijt.,  then  addressed  the  jury  for  the  defendant^  and  stated,  that 
in  reality  he  was  counsel  for  the  assignees  of  Sutton  who  was  a  builder,  and 
had  many  transactions  with  the  plaintiff.  He  further  said,  that  he  was  in  pos- 
seanon  of,  and  could  produce  in  evidence,  the  oridnal  agreement  between  the 
plaintiff  and  Sutton,  which  would  appear  to  be  without  any  condition,  and  that 
would  destroy  the  consideration  set  out  in  the  declaration. 

TiNDAL,  0.  J.  The  very  object  of  the  new  rules  was,  that  such  a  defence  as 
this  should  he  pleaded. 

Wilde.,  Seijt. — ^If  it  had  been  pleaded,  we  should  have  come  prepared  to 
meet  it. 

Tai/aurd,  Seijt.,  then  submitted,  that  the  plaintiff  could  only  recover  nomi- 
nal dunages,  as  the  defendant  was  not  to  pav  money,  but  to  deliver  timber  at 
certain  prices  specified  in  an  agreement,  which  was  not  produced. 

C.  J.  TiNDAL. — ^It  is  no  matter  about  that  agreement.    Ton  are  to  deliver 
timber  to  the  value  of  850^.    I  thiiJc  you  cannot  get  on.    It  seems  to  me  you 
*1121  ^^^  ^^  answer  *on  this  record.    If  you  have  any  relief  in  equity,  that 
•■  is  another  matter.    I  cannot  deal  with  it  here. 

Verdict  for  the  plaintiff,  damages  350^. 

WUde,  Seijt.,  and  Payne,  for  the  plaintiff. 

Talfimrd,  Seijt.,  for  the  defendant. 


[Attorneys— CVoncA,  and  Jf.  Thtm^^ton,'] 


In  the^ensning  Easter  Term,  Tcdfimrd,  Seijt.,  moved  for  a  new  trial,  and 
eontended,  that  in  law  tibe  consideration  was  part  of  the  promise^  and,  if  there 
wan  no  consideration,  there  was  no  promise. 

Thi  Court  refused  a  rule  on  this  ground(a),  but  granted  it  on  affidavits. 
This  rule  was  eventually  discharged,  and  the  verdict  stood  for  the  whole  sum 
reoovered. 

(a)  See  1  Bing.  New  Rep.  587;  1  Scott,  660,  S.  C. 
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Adjourned  Sittings  at  Westminster,  after  Easter  Term,  1835. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

DEFRIBS  V,  DAVIS,  Widow.    May  15. 

In  an  action  fbr  slander,  the  plaintiff  ma^  give  evidence  of  any  thing  that  the  defendant 
aftenrardB  said,  that  goee  to  ahev  malice  in  the  defendant,  provided  that  it  cannot  be 
the  sabject  of  another  action ;  therefm  the  plaintiff  may  give  evidenoe  thai  the  defend- 
ant repeated  the  same  worda  at  a  subseqaent  time,  or  ipoke  on  the  subject  of  thia 
action,  but  cannot  go  into  eyidence  of  other  worda  subsequently  spoken,  if  Uiose  words 
may  be  the  subject  of  another  action. 

On  the  trial  oi  an  action  for  slander,  the  plaintiff  may  go  into  evidence  to  show  that  he 
had  recovered  in  a  previous  action  for  slander  against  the  defendant's  son,  and  that 
after  the  trial  of  that  action,  he  sent  to  the  defendant's  attMney  to  compromise  the 
present  action. 

Slander. — ^The  deolaration,  which  consisted  of  only  one  county  ataied,  tliat 
the  defendant  spoke  of  the  plaintiff  ^certain  words,  imputing  that  the  ^K^ig 
plaintiff  had  stolen  a  sovereign.     Plea— Not  guilty.  *- 

Talfimrdi  Seijt.,  for  the  daintiff,  proposed  to  call  witnesses  to  prove  that 
the  defendant  had  spoken  other  words  of  the  plaintiff  subsequently  to  the  speak* 
ing  of  the  worda  which  were  the  subject  of  the  present  action. 

Bompas,  Serjt.,  for  the  defendant.  I  submit  that  this  eyidence  is  not  ncd- 
Yable.  These  words  may  be  the  subject  of  another  action,  and  therefore  ought 
not  to  be  given  in  evidence  in  this  cause.  I  believe  that  Lord  Abinger  and  Mr. 
Justice  Patteson  have  both  rejected  evidence  of  this  kind. 

TcU/owdy  Seijt.  I  apprehend  that  this  evidence  is  admissible  to  prove  the 
malicious  motives  of  the  aefendant,  and  to  shew  that  she  was  really  actuated 
by  vindictive  feeling  towards  the  plaintiff. 

TiNDAL,  G.  J.  xou  may  shew  any  thing  that  is  evidence  of  malice,  but  you 
must  not  shew  any  thing  that  would  be  the  subject  of  another  action.  It  has 
been  a  very  usual  course  of  late  to  restrict  the  evidence  in  that  way ;  and  there 
is  good  sense  in  so  doing,  as  the  jury  ought  not  to  mix  up  the  words  in  ques- 
tion with  other  words,  in  considering  the  amount  of  damages.  I  will  receive 
any  evidence  of  a  repetition  of  the  same  words ;  so,  if  you  have  any  other  words 
which  shew  an  ammus,  not  by  separate  slander,  but  by  a  repetition  of  this 
slander,  or  by  other  words,  which  shew  the  same  train  of  thought,  I  wUl  admit 
the  evidence.  Any  thing  tbat  shews  a  continuance  of  nmkling  malice  on  the 
part  of  the  defendant  may  be  roceived«(a) 

*Tal/aurdy  Serjt.  We  will  give  evidence  of  what  the  defendant  said  r^m 
about  this  action.  ^ 

TiNDAL,  0.  J.  Undoubtedly,  any  thing  that  she  has  said  respecting  this 
action  is  admissible. 

A  witness  was  called  to  prove  what  the  defendant  had  said  respecting  this 
action. 

It  appeared  that  there  had  been  an  action  for  slander  brought  by  the  present 
plaintiff  against  the  defendant's  son,  and  that,  after  a  verdict  had  been  returned 
for  the  plaintiff,  Mr.  Seijt.  Wilde,  as  counsel  for  the  plaintiff,  had  made  a  pro- 
posal to  Mr.  Adolphus,  the  counsel  for  the  then  defendant. 

Crreaveif  for  the  plaintiff,  proposed  to  ask  the  clerk  of  the  plaintiff's  attorney 
the  foUowiuff  question : — ^^'Did  you  hear  the  conversation  between  Mr.  Seijt 
Wilde  and  Mr.  Seijt.  Adolphus  after  the  last  trial  V 

Bompoif  Serjt.    I  must  object  to  that  question. 

(a)  The  cases  on  this  8ul:ject  will  be  found  referred  to  in  Rose,  on  Evid.,  p.  316. 
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Talftmrd^  Seijt.  We  do  not  propose  to  ask  what  the  eonversatioii  was,  but 
whether,  in  oonseqaenoe  of  it,  the  witness  went  to  the  attorney  of  the  present 
defendant. 

TiNDAL,  0.  J.    I  think  yon  may  do  that. 

The  question  was  put,  and  the  witness  stated  that  he  went  to  the  attorney 
of  the  present  defendant,  and  made  a  proposition. 

Oreaves,     '<  What  was  that  proposition  V 

SompaSf  Seijt.  I  object  to  that.  It  was  a  proposal  for  a  oompromise/  and 
is  therefore  not  admissible. 

TofDALy  C.  J.  I  think  that  it  is  evidence  in  this  way — it  tends  to  shew 
^1 1  ^1  that  the  plaintiff  was  not  yexatiously  ^prosecuting  this  action,  but  was 
•I  willing  to  settle  the  matter ;  and  it  therefore  goes  to  prevent  any  obser- 
vation which  you  might  otherwise  make  to  the  jury  on  the  plaintiff 's  persever- 
ing in  this  action  after  obtaining  a  verdict  in  the  former  action. 

The  proposal  was  proved.  Verdict  for  the  plaintiff. 

Talfimnl,  Seijt.,  and  Greaves,  for  the  plaintiff. 

BanqWf  Seijt.,  for  the  defendant. 

[Attorneys— J".  SobUrj  and  Birkett.^ 


Adjourned  Sittings  at  Westminster  afier  Trinity  Ihrm,  1835. 

BSFOBE  MR.  JUSTIOB  GA8ELXI. 

MOON  and  Another,  Assignees  of  FISHER,  a  Bankrupt,  v.  RAPHAEL, 
Esq.,  and  Another.    June  18. 

In  an  action  of  trorer  against  a  sheriffi  if  it  appear  that  the  officer's  warrant  is  lost,  parol 
eridence  may  be  giren  of  its  contents,  with  a  view  of  connecting  the  sheriff  with  the 
officer,  sdthongh  it  appear  that  a  book  is  kept  at  the  sheriff's  office  in  which  an  entry 
is  made  of  all  warrants  granted  by  the  sheriff,  and  this  book  is  neither  produced  nor 
called  for  on  the  part  of  the  plaintiff. 

In  an  action  by  the  assignees  of  a  bankrupt,  the  defendant,  if  he  means  to  dispute  the 
petitioning  creditor's  debt,  act  of  bankruptcy,  &c.,  must  give  the  notice  required  by  the 
90th  section  of  the  Bankrupt  Act,  6  Qeo.  4,  c.  16,  and  a  plea  "  that  F.  was  not  duly 
declared  a  bankrupt"  does  not  operate  as  such  notice. 

Tboter  against  the  defendants,  as  sheriff  of  Middlesex,  for  goods.  Pleas — 
Pint  J  not  guilty;  tecond,  that  the  plaintiffs  were  not  possessed  of  or  entitled 
to  the  goods ;  third,  that  lusher  was  not  duly  declared  a  bankrupt. 

To  connect  the  defendants  as  sheriff  with  the  taking  of  the  ffoods,  the  officer 

was  called,  who  stated  that  he  had  had  a  warrant,  which  was  lost.     It  also  ap- 

'^Tlfil  P^^  ^^^  ^  ^^^  ^^  ^^P^  ^^  ^^®  sheriff's  office  in  which  an  entir  is 

^^^i  *made  of  the  contents  of  every  warrant  that  is  granted  by  the  sheriff  to 

any  officer. 

J?.  Aleocander,  for  the  defendants.  Ouffht  not  the  plaintiffs  to  prove  the 
contents  of  the  lost  warrant  by  calling  for  the  entry  in  the  book  at  the  sheriff's 
office? 

Oaselee,  J.  As  the  oijginal  warrant  is  lost,  parol  evidence  of  its  contents 
ta  receivable. 

The  evidence  was  received.(a) 

(a)  See  the  cases  of  Rex  «.  Fursey,  ante,  Vol.  6,  p.  81  ,*  Brown  e.  Woodman,  Id.  p.  206'; 
and  Doe  d.  Coyle  v.  Cole,  Id.  p.  369. 
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It  was  proposed  on  the  part  of  the  defendantSi  to  diapute  the  bankmptcj  of 
Fiaher. 

Tal/ourdf  Serjt.,  for  the  plaintiff.  There  has  been  no  notioe  given  under 
the  90th  section  of  the  Bankrupt  Act,  6  Gko.  4,  c.  16,  of  the  defendant's  inten- 
tion to  dispute  the  bankruptcy. 

E.  Alexander.  There  is  an  issue  joined  on  the  record  whether  or  not  Fisher 
became  bankrupt;  and  that  the  third  plea  being  special,  it  is  a  notice  to  the 
other  party  that  the  bankruptcy  is  disputed. 

Gaselee,  J.  By  the  stat.  6  Geo.  4,  c.  16,  s.  90,  a  party,  if  he  intends  to  dis- 
pute a  bankruptcy,  must  me  notice  specifying  that  he  intends  to  dispute  the  peti- 
tioning creditor's  debt,  the  trading,  and  the  act  of  bankruptcy,  or  some  and  which 
of  them.  I  think  that  the  party  is  equally  bound  to  do  that  whatever  may  be  the 
form  of  the  issues  joined  on  the  record.  Verdict  for  the  plainti&. 

*Tal/ourd,  Seijt.,  and  E.  V.  WiUiamtj  for  the  plaintifis.  r^HT 

R.  Alexander^  and  BuUy  for  the  defendants.  *- 

[Attorneys — /.  Jfoon,  and  SmiUh  4r  -K*] 


In  the  ensuing  term,  R,  Alexander  applied  for  a  new  trial,  or  a  nonsuit, 
which  were  refused ;  but  the  Court  granted  a  rule  to  reduce  the  damages,  upon 
grounds  quite  distinct  &om  the  points  of  law  above  mentioned. 


BErORE  LORD  CHIEF  JUSTICE  TINBAL. 


PENNELL  V,  WOODBURN  and  Another.    June  24. 

A.  sold  a  picture  to  B.,  warranting  it  a  Claude.  B.  sold  it  to  J.,  and  warranted  it  a  Claude 
to  him.  The  pictore  was  not  a  Claude,  and  J.  brought  an  action  against  B.  on  the 
warranty.  B.  defended  the  action,  and  J.  recovered  damages  and  costs  against  him. 
B.  then  brought  an  action  against  A.  upon  the  first  warranty : — ^Held,  that  B.  was  in 
this  action  entitled  to  recover  against  A;  the  amount  of  the  damages  and  costs  that  B. 
had  paid  to  J.,  and  also  the  costs  incurred  by  B.  in  defending  the  first  action.  But, 
that,  if  the  jury  should  be  of  opinion  that  the  sale  ftom  B.  to  J.  was  not  a  real  sale  of 
the  picture,  in  the  ordinary  course  of  business,  but  merely  a  colourable  sale,  on  the 
usurious  discount  of  a  bill,  they  ought  to  disallow  these  sums. 

Assumpsit. — ^The  declaration  stated  that  the  defendants  had  sold  the  plain- 
tifiP  a  picture,  w.hich  they  warranted  to  be  painted  by  Claude,  but  whidi,  in 
fact,  was  not  painted  by  Claude.  The  declaration  then  went  on  to  state,  that 
the  plaintiff,  relying  upon  the  warranty,  afterwards  sold  the  picture  to  Mr. 
Jadis,  with  a  warranty  by  the  plaintiff  to  Mr.  Jadis,  that  the  picture^  was 
painted  by  Claude ;  and  that  Mr.  Jadis  afterwards  brought  an  action  ag^dnst 
the  plaintiff,  because  the  picture  was  not  painted  by  Claude,  and  recovered 
against  the  plaintiff  a  certain  sum  for  damages  and  costs,  which  sum  the  plain* 
tiff  had  since  paid ;  and  also  that  the  plaintiff  had  been  put  to  great  expense 
in  defending  that  action. 

Pleas — First,  the  general  issue ;  and,  second,  that  the  picture  was  punted  by 
Claude. 

The  defence,  in  mitigation  of  damages,  was,  that  the  plaintiff  ought  not  to 
recover  anything  by  reason  of  his  warranty  to  Mr.  Jadis,  as  the  picture  had 
not  (as  the  defendants  ^contended)  been  bonft  fide  sold  to  him,  but  had  p^i  lo 
only  formed  a  part  of  the  usurious  discount  of  a  bill.  ^ 

TiNDAL,  C.  J. — With  respect  to  the  damages  and  costs  which  the  plaintiff 
has  paid  to  Mr.  Jadis,  and  also  the  plaintiff's  own  costs  which  he  incurred  in 
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defei^ding  the  toxmsr  aoiion,  I  think  that  they  are  damans  sustained  by  the 
plaintiff  sufficiently  consequential  upon  the  breach  of  the  defendants'  warranty 
to  entitle  the  plaintiff  to  recover  them  in  this  action.  However^  the  main 
question  that  you  have  to  decide  is^  whether  the  sale  to  Mr.  Jadis  was  or  was 
not  a  real  sale  of  the  picture  in  the  ordinary  course  of  business.  If  you  think 
that  it  was,  you  will  siye  to  the  plaintiff  the  damages  and  costs  which  he  has 
paid  Mr.  Jadis,  and  also  his  own  costs  of  the  former  action. 

Verdict  for  the  plaintiff;  the  jury  not  giving  the  damages  in  the  former 
action,  or  any  of  the  costs. 

BompaSf  Jeijt.,  and  Chandle$8,  for  the  plaintiff. 

Spankie  and  TcU/aurd,  Serjts.,  and  R,  V.  Eichards,  for  the  defendants. 

[Attorneys — CarUm,  and  WtUon  j*  C7o.] 

In  the  case  of  Lewis  v.  Peake,  7  Taunt  153 ;  2  Harsh.  431,  nom.  Lewis  v.  Peat,  the 
plaintiff  had  bought  a  horse  of  the  defendant,  with  a  warranty,  and,  relying  on  that  war- 
ranty, resold  it,  with  a  warranty  to  a  buyer;  and,  on  the  plaintiff  being  sued  on  the  latter 
warranty  by  the  buyer,  he  gave  the  defendant  notice  of  the  action,  and  offered  him  the 
option  of  defending  it.  The  defendant  gave  no  answer,  and  the  plaintiff  defended  the 
action  and  failed,  and  had  to  pay  damages  and  881.  costs  to  the  buyer: — ^Held,  that  the 
plaintiff  was  entitled  to  recover  the  88/.  costs,  which  he  had  been  obliged  to  pay  to  the 
bnyer,  as  well  as  the  damages.  In  that  case  nothing  is  said  of  the  expenses  incurred  by 
the  plaintiff  in  defending  the  former  action. 


*119]  ^Adjourned  Sittings  in  London,  after  Trinity  Term,  1835. 

BSFORE  LOAD  CHISF  JUBTIOX  TINDAL. 

LEUGEART  and  Another  v.  COOPER  and  Another.    July  14. 

Whether,  by  the  custom  of  trade  in  London,  whoever  the  person  may  be  who  houses 
goods  with  an  up -town  warehouse-keeper,  the  warehouse-keeper  has  a  right  to  detain 
them  for  all  that  is  due  from  such  person  in  respect  of  chaiges  for  goods  previously 
deposited  by  such  person^K^usere.  But  it  seems  that  such  a  custom  would  not  be  un- 
reasonable. 

The  general  law  as  to  a  custom  is,  that,  if  you  shew  its  existence  at  a  distant  time,  and 
there  is  no  eTidence  that,  at  any  certain  time,  it  did  not  exist,  a  jury  may  infer  that  it 
went  back  as  far  as  the  reign  of  Richard  the  First,  which  is  the  time  of  legal  memory. 

A  written  demand  in  trover,  made  by  A.  B.,  stated  that  he  held  the  plaintiflis'  power  of 
attorney ;  and  the  defendants'  attorney  said,  in  the  presence  of  the  defendants,  that  he 
wonld  admit  the  service  of  the  demand  and  tender  the  charges,  but  that  the  defend- 
ante  declined  to  deliver  the  goods,  and  would  leave  A.  B.  to  seek  such  remedy  as  the 
law  wonld  give  him : — ^Held,  that  it  was  not  necessaiy  on  the  trial  of  the  cause  to  pro- 
duce the  power  of  attorney. 

Teovxb  for  wool.  Pleas — ^first,  not  guilty;  secondly,  as  to  eleven  bales, 
lliat  the  defendants  were  warehoase-keepers  in  London,  and  were  by  custom 
entitled  to  a  general  lien  for  the  general  balance  due  from  any  person  who 
boused  goods  with  them,  in  respect  of  warehouse-room,  duties  adyanced,  &c., 
iHid  that  a  person  named  Heilbron  housed  the  goods  in  question  with  them,  and 
they  detained  them  for  the  genend  balance  due  from  him }  thirdly,  a  plea  that 
Heilbron,  by  particular  agreement,  gave  them  a  lien  on  the  goods  for  his  gene- 
iml  balance ;  fourthly,  that  the  pLunUffs  sent  the  soods  to  Heilbron  with  such 
powers  as  to  ^ve  him  the  indicia  of  property,  and  werefore  the  defendants  had 
»  ri^t  to  insist  on  the  custom  in  the  seoond  plea,  as  against  Heilbron ;  fifthly, 
^he  custom  to  detain  on  a  general  lien  for  a  general  babmce  was  pleaded  as 
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applicable  to  a  debt  doe  from  the  plaiatiffs  to  the  defendants.  The  plainlifi 
traversed  the  custom  in  all  its  different  forms. 

The  plaintifis  were  merchants  in  Saxony,  oonsignine  wools  to  England  for 
sale  3  and  Heilbron  was  a  commission  agent,  who  deposited  with  the  defendants 
certain  bales  of  wool  belonging  to  the  plaintiffis,  and  which  the  defendants 
claimed  to  hold  for  a  general  biuance  due  to  them  by  HeUbron,  who  was  dead. 

A  written  denumd,  signed  bva  person  named  SeiliHn,  dated  14th  Not.  1834| 
was  put  in.    It  commenced  thus: — ***0n  behalf  of  Messrs.  Leuokart  pioo 
&  Son,  of  Frankenhausen,  whose  power  of  attorney  I  hold,  I  hereby  ^ 
demand,''  &c. 

No  power  of  attorney  was  produced;  but  it  was  proved,  that,  on  the  demand 
being  made,  the  clerk  to  the  defendants  attorney,  in  the  presence  of  the  defend- 
ant Cooper,  said  he  would  admit  the  service  of  the  demand,  and  the  tender  of 
the  charges  incurred  in  respect  of  the  particular  bales,  but  that  Mr.  Cooper 
declined  to  deliver  the  eoods,  and  would  leave  Mr.  Seilikin  to  seek  such  remedy 
as  the  law  would  ^ive  him:  and  Mr.  Cooper  himself  added — ^'I  mean  it  in 
courtesy,  but  that  is  my  intention." 

A  letter,  written  by  one  of  the  plaintiffs,  dated  4th  AuKOSt,  1834,  found 
among  Heilbron's  papers,  was  put  in.  It  was  addressed  to  Heilbron,  in  Lon- 
don, and  mentioned  certain  bales  of  wool,  in  these  words, ''  which  Mr. 

will  hand  over  to  you,  and  the  consignment  notes  of  which  we  annex;  and, 
on,  arrival,  you  will  please  to  give  them  to  a  house  of  your  city  for  sale  on  our 
account.'^ 

C.  OresstoeU,  for  the  defendants. — ^All  that  has  been  proved  is  a  demand  hj 
Seilikin,  who  professes  to  make  it  by  virtue  of  a  power  of  attorney,  and  that  is 
not  produced.  He  refers  to  a  special  authority,  and  not  to  any  general  autho- 
rity, as  agent;  and,  I  apprehend,  he  is  bound  to  produce  it. 

l^NDAL,  C.  J.    The  answer  in  the  conversation  seems  to  admit  Seilikin's 
^  authority. 

C,  OrestweR.  But  the  conversation  must  have  reference  to  the  authority; 
they  must  produce  the  power  of  attorney. 

TiNDAL,  C.  J.  I  do  not  think  it  is  necessary,  where  there  is  no  question 
made  as  to  the  authority. 

*C,  Cresgwdl,  addressed  the  jury  for  the  defendants.  So  early  as  r«| ni 
the  time  of  Lord  Mansfield  it  was  held  that  wharfingers  of  the  city  of  L  ^^^ 
London  had  a  lien  on  ffoods;  and  the  question  was  liti^ted  till  one  of  the 
Judges  sitting  at  Guil&all  said,  that  he  would  not  allow  it  to  be  litigated  any 
longer.  The  situation  of  a  warehouse-keeper  is  almost  precisely  the  same  as 
that  of  a  wharfinger.  The  only  difference  is,  that,  instead  of  being  landed  at 
a  wharf  first,  the  coods  are  taken  direct  in  carts  to  the  warehouse.  What  dif- 
ference does  it  make,  and  how  is  it  unreasonable  or  unjust  that  a  warehouse- 
keeper  should  hold  a  portion  of  the  ffoods  at  a  different  time  for  his  oharfles, 
when  there  would  be  a  lien  upon  each  Dale  if  all  had  come  at  one  time.  Then 
Heilbron,  being  selected  by  the  merchant  as  his  agent,  has  as  much  right  to 
deal  with  the  ^oods  as  the  merchant  himself ;  and  the  merchant  by  selecting  his 
agent  makes  himself  liable  for  his  acts.  We  extend  the  lien  to  all  the  goods 
we  have  received  from  Helbron,  he  having  the  indicia  of  property.  I  cannot 
produce,  in  support  of  that  custom,  many  warehouse-keepers  who  have  exer- 
cised the  right  adversely,  because  there  are  onl^  a  few  who  are  not  wharfingen 
also.  But,  if  you  think  there  is  no  substantial  difference  between  the  two, 
then  I  shall  be  entitled  to  your  verdict  on  the  second  plea.  I  will  also  prove 
the  agreement  with  Heilbron. 

A  clerk  of  the  defendants'  was  then  called,  and  stated  that  they  were  ware- 
house-keepers ;  that  they  received  goods,  and  paid  freight  duty,  and  landing 
charges,  and  housed  them  in  the  name  of  the  party  by  whom  they  were  instruotea 
to  receive  them.  He  added  that  he  had  known  instances,  and  he  mentioned  seve- 
ral in  which  the  defendants  had  refused  to  deliver  out  goods  until  all  the  charges 


121]         7  Cabbington  &  Payne.         5S1 

due  from  the  petBon  who  sent  them  in  were  paid ;  that,  in  every  instance,  the 
claim  was  of  a  general  balance,  and  was  submitted  to.  He  farther  stated,  that 
^1221  ^^^^'^^^  *h!aA  been  in  the  habit  of  housing  many  goods  with  them  in 
-'  his  own  name,  and  dealing  with  them  as  his  own ;  that,  at  his  death, 
which  happened  in  September,  1834,  there  were  eleven  bales,  which  he  had  in- 
tmsted  to  them,  in  their  warehouses;  and  there  was  due  to  them  from  him,  on 
a  general  baknoe  about  1080^. ;  and  that,  in  the  month  of  December,  1838,  he 
signed  the  following  paper: — "I  hereby  give  you  a  lien  on  all  or  any  wools 
which  are  now,  or  herei^r  may  come  into  your  possession,  for  any  sum  or 
BOina  of  money  which  vou  have  lent  or  advanced,  or  may  at  any  time  hereafter 
lend  or  advance  to  me. 

On  the  cross-examination  of  this  witness,  he  said,  that  the  name  of  Leuckart 
was  on  some  of  the  bales ;  that  the  duties  and  charges  were  usually  paid  a  short 
time  after  the  housing;  that,  as  to  some  of  the  instances  he  had  spoken  of,  he 
had  no  reason  to  believe  that  the  goods  were  those  of  any  other  than  the  per- 
son who  housed  them. 

Another  witness,  who  had  been  for  twelve  years  clerk  to  an  up-town  ware- 
houseman, said,  <<  We  trust  to  what  remains  to  secure  the  whole  balance;  what- 
ever goods  are  deposited  by  the  particular  individual  are  considered  liable  for  the 
whole.  In  1830  there  was  a  case  of  goods  housed  by  Isadore  Heilbron,  who 
fidled,  and  the  goods  were  claimed  by  another  person,  and  that  person  paid  the 
general  balance  before  we  would  deliver  them.  The  wools  were  Isidore's  at 
the  time  he  housed  them,  as  I  understood.  I  know  of  no  instance  of  a  foreign 
consignor  chumiuff,  but  I  should  resist  the  delivery  for  the  general  balance  of 
the  agent  or  midcUe  man.'' 

A  witness  was  also  called,  named  Hall,  who,  in  addition  to  the  business  of  a 
wharfinger,  had  for  fifteen  years  kept  up-town  warehouses.  He  said,  "  We 
look  to  the  name  of  the  person  who  warehouses  the  goods,  and  we  cannot  tell 
who  is  the  owner.  Our  invariable  practice  is  to  deliver  from  time  to  time,  and 
look  to  the  residue  for  the  general  balance  ;  it  is  a  very  common  thing  indeed 
*1231  ^  ^^^^  ^^^  "^geneiul  balance,  and  I  believe  it  is  the  understcxNl  prin- 
^  ciple  on  which  business  is  done  in  the  port  of  London.  I  can  form  no 
distinction  between  the  housing  of  goods  in  a  warehouse  on  the  wharf  and  one 
across  the  street.  I  have  exercised  the  right  in  the  uptown-warehouses  as  well 
as  on  the  wharf.  About  three  months  ago  I  was  summoned  before  Commis- 
sioner Fonblanque,  when  a  foreign  consignor  had  become  bankrupt,  and  his 
assignees  claimed  the  goods,  and  I  detained  them  for  the  agent's  general  balance, 
and  succeeded."  On  his  cross^xamination  he  said,  <*  The  up-town  goods  came 
through  the  wharf.  We  also  receive  goods  from  the  docks  to  warehouse.  I 
have  known  many  instances  of  contests  between  the  foreign  consignor  and 
the  wharfinger,  but  not  as  warehousekeeper  alone.  In  the  instance  three 
months  ago  I  do  not  know  what  was  the  state  of  the  balance  between  the  con- 
signor and  his  agent.  I  am  not  aware  of  any  instances  in  the  port  of  London 
where  a  wharfineer  has  not  warehouses.  In  the  port  of  London  goods  are  not 
carried  off  immediately,  but  warehoused  after  landing  on  the  wharfs.  All  below 
London  Bridges  are  bonded  warehouses  under  the  regulations  of  the  Customs. 
This  warehousing  system  has  been  recognised  in  various  Courts  as  early  as  the 
reign  of  King  Charles  2.  Formerly  all  the  warehousing  of  the  foreign  goods 
of  the  port  of  London  was  on  the  legal  quays  and  the  up-town  warehouses. 
Freight,  duty,  and  charges  are  all  in  one  account,  and  are  generally  paid  half- 
yearly."  On  his  re-examination,  he  said,  '^  Warehouses  have  existed  as  long 
as  I  can  recollect.  There  are  cases  where,  by  express 'direction*  we  char^  the 
principal;  but,  without  such  instructions  we  look  only  to  the  person  depositmg. 
We  include  advances  of  money  generally,  loans  as  well  as  chazges,  and  accep- 
tances also." 

The  next  witness,  who  was  clerk  to  a  wharfinger  and  warehouse-keepeTi 
sftid,  <<I  have  known  instances  of  claima  on  bel^  of  foreign  consignors. 
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One  case  waa  of  goods  deposited  by  a  person  named  Albreeht;  and  two  other 
'^'persons,  Suwerbrop  and  Hunt,  claimed  them,  and  paid  onr  demand.  n\0A 
We  have  had  cases  of  two  chumants,  and  have  always  maintained  our  ■- 
lien  against  all  for  the  debt  of  the  party  who  was  in  the  bill  of  lading.  I  know 
nothing  of  the  ownership,  except  the  name  is  in  the  bill  of  lading,  or  the  party 
depositing  with  us.  In  the  cases  I  haye  mentioned,  I  did  not  know  of  my  own 
knowledge  of  any  other  person  beinff  the  owner  than  the  person  depositing. 
As  to  Aloreoht,  he  was  a  eeneral  merenant;  but  I  never  asked  whether  he  was 
acting  for  himself  or  another.  The  goods  came  to  the  wharf  There  waa  ano- 
ther case  of  a  person  named  Smith,  who  became  bankrupt ;  Buwerkrop  asain 
claimed  on  behalf  of  a  foreigner;  and,  in  that  case,  Mr.  Barber  remitted  half 
the  money  on  account  of  poverty,  stating  that  he  did  not  admit  the  principle." 

The  fourth  witness  had  been  a  warehouse*keeper  and  wharfinger  for  about 
twenty-three  years.  He  said,  "  We  know  nobody  but  the  person  in  whose 
name  the  goods  are  warehoused.  We  have  retained  for  the  general  balance. 
There  wasPrest's  case,  sixteen  or  seventeen  years  ago— >they  b^ame  bankrupt, 
and  divers  persons,  English  claimants,  said  the  goods  were  theirs.  I  cannot 
recollect  whether  there  was  an^  claim  on  behalf  of  the  foreign  consignor.  I 
know  of  no  instance  of  onr  faihng  to  maintain  our  lien  where  we  have  not  had 
notice,  before  making  advances,  that  there  was  any  other  owner  than  the  party 
depositing.  Whosever  the  Roods  may  be,  I  sav  we  have  the  right  to  hold  the 
goods,  not  only  for  charges,  but  for  the  money  lent." 

The  fifth  witness  who  had  been  in  business  thirty  years,  said,  he  did  not  know 
of  his  own  knowledge  of  any  instance  of  a  foreign  consignor  claiming,  but  had 
heard  of  such  cases. 

The  sixth  witness  was  a  warehouse-keeper  only,  and  not  a  wharfinger.  He 
said,  '*  I  had  notice  from  a  foreign  house,  but  I  heard  no  more  of  it,  and  my 
claim  was  paid.  An  English  consiffnor  claimed,  and  I  maintained  my  righf 
*0n  cross-examination  he  said,  ^'  I  do  not  know  any  case  where  the  lien  pci  05 
has  been  maintained  for  cash  advances."  ^ 

The  seventh,  and  last,  witness  was  in  the  employ  of  wharfingers  and  ware- 
house-keepers for  twenty-five  years.  He  said,  <<I  know  an  instance  where 
a  foreign  consignor  claimed  goods ;  we  resisted,  and  our  charges  were  paid.  If 
tiiere  were  twentv  ships,  and  nineteen  had  been  delivered,  we  should  hold  the 
twentieth,  though  they  belonged  to  twenty  different  owners.  We  never  make 
cash  advances,  so  that  I  cannot  speak  to  the  custom  as  to  that." 

Atcherle^f  Serjt.,  for  the  plaintiffis. — ^The  question  is,  whether  there  is  a  valid 
immemorial  custom  to  the  extent  contended  for  to-day.  It  must  be  from  the 
time  of  Bichard  the  First.  The  witnesses  called  are  all  in  the  business,  and 
have  a  direct  interest  in  the  question.  In  the  first  place,  I  apprehend  a  custom 
of  this  sort  must  be  established  by  clear  and  distinct  evidence  of  persons  who 
have  known  it  to  be  a  well  understood  and  immemorial  custom.  No  merchants 
have  been  called,  nor  any  agents,  but  only  wharfingers.  The  question  is  not 
what  some  particular  houses  have  done.  If  this  custom  were  sustainable,  it 
would  go  to  (dve  the  &ctor  the  right  to  pledge  the  goods  of  his  principal  for  his 
own  debts.  Now,  by  law,  this  cannot  be ;  for,  by  the  6  Geo.  4,  c.  24,  s.  3,  the 
mischief  which  these  gentlemen  seek,  by  their  evidence,  to  introduce,  is  pre- 
vented :  and  the  act  of  parliament  was  passed  for  the  very  purpose  of  prevent- 
ing that  which  is  sought  to  be  established.  The  middleman,  or  factor,  cannot 
transfer  to  another  greater  rights  than  he  himself  has  against  his  principal.  If 
the  foreign  owner  owes  him  100^.^  he  may  put  the  wharfinger  or  warehouse- 
keeper  in  his  nlace;  but  it  is  said  to-day,  the  lien  extends  to  the  loans,  which 
is  absurd.  My  friend  cannot  say  that  the  lien  is  so  and  so,  in  a  limited  form, 
and  then  prove  the  more  extensive  one,  which  is  absurd.  The  special  paper^ 
written  by  Heilbron  in  December,  1838,  shows  that  the  defendants  '''had  nti  26 
no  confidence  in  the  existence  of  any  such  custom.  And  it  is  also  dis-  *- 
tinctly  in  the  teeth  of  the  act  of  raliament,  which  says,  <'any  onstom  to  the 
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contrary  notwithsiaadmg/'  A  enstom  ought  to  be  immemorial^  certain,  nni- 
form,  and  notorious.  ib  thia  eostom  immemorial  7  According  to  Hall's  evi> 
dence  it  seems  that  it  is  not.  Is  it  uniform  7  The  witnesses  differ  in  their 
account  of  it ;  and  thotigh  I  am  arguing  against  a  custom  larger  than  that^tated 
in  the  plea,  yet  I  use  it  to  show,  that  according  to  the  proOT,  the  custom  is  not 
uniform  and  certain.  Tradesmen  are  trying  to  creep  on  and  advance  iheir  par- 
ticular interests  ag^nst  the  public  benefit. 

TiNDAL,  C.  J.  (in  summing  up).  The  defendants  are  warehousekeeperSi 
and  they  set  up  a  certain  ancient  and  laudable  custom,  which  is  thus  stated  on 
the  record.  His  Lordship  read  the  second  plea,  and  observed,  the  question 
ifly  whether  it  is  proved  to  your  satisfaction  that  such  a  custom  exists  as  is  stated 
in  the  second  plea,  vis.  whether  a  warehouse-keeper  has  a  lien  upon  goods  in- 
trusted to  him  for  all  that  is  due  to  him  from  the  person  who  so  intrusted  themj 
whoever  he  may  be.  It  must  be  an  usage  generally  observed  and  submitted  to. 
GThe  general  law  as  to  a  custom  is,  that,  if  you  show  its  existence  at  a  distant 
time,  and  there  is  no  evidence  ffiven  that,  at  a  certain  time  it  did  not  exist ; 
^ou  may  infer  that  it  went  back,  as  £ur  as  the  reisn  of  Richard  the  First,  which 
18  the  time  of  legal  memory.  With  respect  to  the  reasonableness  of  Uie  cus- 
tom, I  confess  it  does  not  seem  to  me  unreasonable  to  detain  the  goods  deposi- 
ted bv  a  particular  merchant  for  the  charges  paid  for  such  merchant,  whatever 
may  be  thought  of  the  more  extensive  form  of  the  custom.  As  to  the  hard- 
ship upon  the  foreign  consignor,  he  may  guard  a|;ainst  it  by  reauirinff  the  goods 
to  be  entered  in  his  name,  or  by  having  some  distinctive  mark  to  denote  that 
the  property  is  his.  It  will  be  for  you,  as  a  question  of  fiict,  to  say  whether 
^1271  ^^^  custom  is  made  out,  viz.  that,  '^'whoever  the  person  may  be  who 
-^  intrusts  the  goods  to  the  warehouse-keeper,  the  latter  has  a  right  to  de- 
tain them  from  all  that  is  due  from  such  person  in  respect  of  charges  for  goods 
previously  deposited  by  such  person.  If  you  think  it  is  made  out,  then  you 
will  find  your  verdict  for  the  defendant  on  the  second  plea ;  if  you  do  not  tmnk 
it  is  made  out,  then  you  wiU  find  your  verdict  for  the  plaintiffis. 

Verdict  for  the  defendants  on  the  second  pleay  affirming 
the  existence  of  the  custom. 

AieherUy,  Seijt.,  and  W.  H.  WaUan^  for  the  pluntifi. 

C.  CremoeUf  and  R.  T.  Richards^  for  the  defendants. 

[Attorneys— I^rtiM  J>  Sont^  and  Van  Sandau.^ 

A  rule  nisi  for  a  new  trial  has  been  obtuned,  on  the  ground  that  the  vercUct 
was  against  the  evidence,  and  also  for  leave  to  enter  up  judgment  for  the  plaintiffs 
non  obstante  veredicto.(a) 


BOTES  and  Another  v.  HEWETSON.    July  14. 

Although  an  action  of  eoTenant  on  a  lease,  by  the  assignee  of  the  lessee  against  the 
lessor,  is  local,  and  properly  triable  in  the  county  where  the  property  is  litnate ;  yet 
the  Judge  at  Nisi  Prias  in  another  county  will  not  be  warranted  in  refusing  to  receive 
evidence,  and  nonsuiting  the  plaintiff;  or,  if  he  persist  in  appearing,  in  directing  a  yer- 
diet  for  the  defendant,  where  the  fact  of  the  premises  being  situate  in  a  county  differ- 
ent from  that  in  which  the  venue  is  laid,  does  not  appear  on  the  face  of  the  record. 

CoYXNANT  on  a  lease,  dated  14th  Not.  1820,  bj  the  assignee  of  the  lessee 
against  the  lessor.  The  property  was  in  the  county  of  Surrey ;  and  it  was  sug- 
geatedby 

(a)  The  result  of  the  rule  (which  has  not  yet  been  aigued)  wiU  be  given,  post 
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PkUtjtor  the  defendant,  that  the  action  could  not  be  *tried  in  London,  ^^g 
as  it  was  looal,  being  in  respect  of  the  privity  of  estate.(a)  >- 

Atcherl^,  Serjt|  was  remarking  on  one  point,  when 

TiUDAL,  C.  J.,  said  there  is  more  difficulty  on  the  other  point  than  yon  are 
aware  of.    It  is  an  action  by  the  assignee  of  the  lessee  against  the  lessor. 

Akherl^,  Seijt.     The  point  is  on  the  record. 

TiNDAL,  C.  J.  No;  it  is  pat  to  me  that  I  ought  to  nonsuit — that  I  ought 
not  to  receive  the  evidence.  If  the  cause  goes  on,  it  will  be  cured  by  the  sta- 
tute.(&)  I  shall  say  that,  in  point  of  law,  I  am  bound  to  nonsuit.  It  is  not 
like  an  action  by  the  assignee  of  the  reversion ;  it  is  in  respect  of  the  privity 
of  estate. 

Atcherlejfy  Serjt.,  declined  to  be  nonsuited. 

TiNDAL,  0.  J.    You  have  a  right  to  go  on,  certainly. 

FkUL  I  submit  that  your  Lordship,  sitting  here  in  London,  cannot  receive 
the  evidence  applying  to  the  county  of  Surrey. 

The  cause  was  referred. 

Atcherleyy  Seijt.,  F.  KeUy,  and  ChanneR,  for  the  plaintiffs. 

Flattf  and  Ogle,  for  the  defendant. 

[Attorneys— 2>>/(y  j*  Co.,  and  Wau^fh.'] 

The  arbitrator  having  awarded  substantially  for  the  plaintiffs,  a  rule  nisi  was 
obtained  for  setting  it  aside,  on  the  ground,  amongst  others,  that,  by  the  order, 
the  defendant  was  entitled  to  avail  himself  of  the  above  objection,  and  there- 
upon to  have  a  nonsuit  entered.  This  rule  was  ultimately  discharged ;  the 
Court  holding,  that,  the  objection  not  appearing  upon  the  face  of  the  record 
(by  demurrer  or  otherwise),  the  plaintiff  could  not  be  nonsuited. 


*SUHnga  at  Weatmmater  afbeft  EUiary  Term,  1834. (c)     [*129 

BEFORE  LORD  CHIEJr  JUSTICE  TINDAL. 

GUTTERIDGE  and  Others  v.  MUNTARD  and  Another.    Feb,  7. 

Where  a  very  old  house  is  demisedi  with  the  usual  covenaDts  to  repair  and  yield  np  in 
repair,  it  is  not  meant  that  the  house  should  be  restored  in  an  improved  state,  or  that 
the  consequences  of  the  elements  should  be  averted ;  but  the  tenant  has  the  duty  of  keep- 
ing the  house  in  the  state  in  which  it  was  at  the  time  of  tiie  demise,  by  the  timely  ex- 
penditure of  money  and  care. 

In  construing  a  covenant  not  to  cany  on  any  offensive  trade  or  business  on  premises  de- 
mised, much  will  depend  on  the  situation  of  the  premises  ,*  and  in  construing  such  a 
covenant,  it  is  particularly  worthy  of  consideration  whether  such  trade  as  that  com- 
plained of  was  carried  on  there  at  the  time  of  the  demise ;  and,  semble,  that  a  trade 
carried  on  there  at  the  time  of  the  demise  would  not  be  wilhin  the  covenant. 

Ibbtje  directed  by  the  Lord  Chancellor.— The  declaration  stated,  that,  on  the 
16th  day  of  October,  1808,  a  certain  indenture  was  made  between  John  Staley 
of  the  one  part,  and  James  Daniell  of  the  other  part,  by  which  the  said  John 
Staley  did  demise  to  the  said  James  Daniell  a  certain  copyhold  or  customary 
messuage  or  tenement  situate  at  Hampstead,  called  the  Chicken-house,  then 
divided  into  two  dwellings,  and  then  or  late  in  the  tenure  or  occupation  of  Ben- 
iamin  Mackie  and Cooper,  their  under  tenants  or  assies,  with  all  the  out- 
buildings, yards,  gardens,  and  appurtenances  thereunto  adjoming  and  belongiogi 

(a)  See  1  Chit  Plead.  246.  (b)  16  k  It  Car.  2,  c.  8. 

(c)  This  case  was  omitted  in  its  proper  place. 
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for  the  term  of  twenty-one  yearsy  at  a  yearW  rent  of  60/.  payable  qnarterly ; 
and  that  the  said  James  Diuuell  ^'  did  thereby  for  himself,  his  ezecntonr,  ad- 
ministrators, and  assigns,  coyenant,  promise,  and  agree  to  and  with  the  said 
John  Staley,  his  heirs  and  assigns,  amongst  other  tungs  in  manner  following, 
(that  is  to  say),  that  he  the  said  James  Daniell,  his  executors,  administrators, 
or  assigns,  should  and  would  from  time  to  time,  and  at  all  times  during  the 
oontinnanoe  of  this  demise,  at  his  and  their  own  proper  costs  and  charges,  well 
and  sufficiently  repair,  uphold,  support,  maintain,  glaze,  tile,  jMtve,   scour, 
amend,  and  keep  the  said  messuage  or  tenement  and  otiier  the  buildings  and  the 
*1301  ^^^^^'^  sashoi,  tilings,  pavements,  ranks,  gutters  thereof,  and  all  other 
-^  the  premises  with  the  appurtenances  thereby  demised,  in,  by,  and  *with 
all  and  all  manner  of  needful  and  necessary  reparations  and  amendments  what- 
aoever;  and  should  and  would  at  the  end  or  other  sooner  determination  of  the 
said  demise  leave,  surrender,  and  yield  up  unto  the  said  John  Staley,  his  heirs 
and  assies,  the  said  messuage  or  tenement,  and  all  and  singular  other  the  pre- 
mises with  the  appurtenances  thereby  demised,  so  well  and  sufficiently  repaired, 
upheld,  supported,  maintained,  glased,  tiled,  payed,  scoured,  amended,  and  kept 
as  aforesaid,  and  all  new  erections,  buildings,  and  improyements  that  should  or 
might  be  made  in  or  upon  the  said  premises  in  the  mean  time  (reasonable  use  and 
wear  thereof  in  the  mean  time  only  excepted) ;  and,  furthermore,  that  he  the  said 
James  Daniell,  his  executors,  administrators,  pr  assigns,  should  not  nor  would  at 
any  time  during  the  continuance  of  the  said  demise  carry  on,  or  permit  to  be  used, 
exercised,  or  carried  on,  any  noisome  or  offensive  trades  or  business  in  or  upon 
the  said  demised  premises  or  any  part  thereof,  as  by  the  said  indenture,  refer- 
ence being  thereunto  had,  will  more  fully  appear."    The  declaration  then  stated 
an  assignment  of  the  term  to  Francis  JonaUian  Robotham,  and  then  went  on  to 
aver,  that,  before  and  at  the  time  of  the  expiration  of  the  said  leasCj^  default  had 
been  and  was  made  in  the  due  obseryance  and  performance  of  the  said  covenants 
on  the  part  of  the  lessee  contained  in  the  saia  lease,  in  this,  "  to  wit,  that  the 
said  James  Daniell,  his  executors,  administrators,  and  assigns,  and  the  said 
Francis  Jonathan  Robotham,  did  not  nor  would  from  time  to  time  and  at  all 
times  during  the  continuance  of  the  said  demise,  at  his  and  their  own  proper 
oosts  and  charges,  well  and  sufficiently  repair,  uphold,  support,  maintain,  glaze, 
tile,  imve,  scour,  amend,  and  keep  the  saia  messuage  or  tenement  and  other  the 
buildings  and  windows,  sashes,  tilings,  pavements,  sinks,  gutters  thereof,  and 
all  other  the  premises  with  the  appurtenances  by  the  said  indenture  demised, 
in,  by,  and  with  all  and  all  manner  of  needful  and  necessary  reparations  and 
mi^Ti  amendments;  nor  did  nor  would  at  the  end  of  the  said  demise  *leaye, 
^  surrender,  and  yield  up  the  said  messuage  or  tenement,  and  all  and  sin- 
gular other  the  premises  with  the  appurtenances  by  the  said  indenture  demised, 
00  well  and  sufficiently  repaired,  upheld,  supported,  maintained,  glazed,  tiled, 
paved,  scoured,  amended,  and  kept  as  aforesaid,  and  all  new  erections,  buddings, 
and  improvements  made  in  or  upon  the  said  premises  in  the  mean  time  (reason- 
able use  and  wear  thereof  in  the  mean  time  only  excepted)  according  to  the 
true  intent  and  meaning  of  the  said  indenture,  but  wholly  neglected  and  refused 
80  to  do;  and  wron^Uy  suffered  and  permitted  the  said  demised  premises  to 
be  and  continue,  and  the  same  were  from  a  certain  time,  to  wit,  from  the  20th 
day  of  December,  1808,  until  the  expiration  of  the  said  term,  out  of  repair  and 
in  a  bad  and  dilapidated  state,  order,  and  condition,  and  wholly  neglected  and 
refused  to  leave,  surrender,  and  yield  up  the  same  according  to  the  said  covenant 
in  that  behalf.    And  also  in  this,  to  wit,  that  the  said  James  Daniell,  his  exe- 
cutors, administrators,  and  assigns,  did  during  the  continuance  of  the  said 
demise,  that  b  to  say,  in  the  first  year  and  in  all  the  respective  subse<^uent  years 
of  the  said  term,  carry  on  and  permit  to  be  used,  exercised,  and  earned  on  cer- 
tain noisome  and  offensive  trades  and  businesses,  that  is  to  say,  the  businesses 
or  trades  of  a  fishmonger,  dyer,  butcher,  ass-keeper,  cow-keeper,  and  pig-killer, 
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in  and  upon  the  said  demiaed  premiaesi  oontrary  to  the  true  intent  and  meaning 
of  the  said  indenture." 

Pleas — Firstf  that  the  lessee  and  his  assigns  did  repair  jezactly  following  the 
words  of  the  first  breach] ;  second,  that  they  did  not  nor  aid  either  of  them  car- 
ry  on  any  offensive  trades  or  businesses. 

There  were  other  issues ;  but  as  they  were  rendered  immaterial  by  the  find- 
ing of  the  jury  upon  these  two,  and  no  Twdict  was  given  on  them;  it  is  unneces- 
sary to  state  them. 

The  leasci  which  was  dated  Nov.  16, 1808,  waa  put  in  *and  retd*  The  ^32 
covenant  to  repair  was  exactly  as  it  is  stated  in  the  declaration,  as  was  ^ 
the  covenant  not  to  carry  on  anv  ofiFensive  trades  or  busineBses. 

It  appeared  that  the  principal  subject  of  the  demise,  which  was  a  house  called 
the  Chicken-house,  was  a  very  old  house,  which  all  the  witnesses  stated  to  have 
been  built  a  great  number  of  years  ago;  and  they  described  it  as  being  in  a 
very  dilapidated  state,  and  that  some  of  the  window  frames  were  100  years  old. 
It  also  appeared  that  the  repair  of  the  premises  had  been  much  neglected.  It 
was  also  proved  that  at  the  back  of  this  house  there  had  been  at  one  time  a 
number  of  huts,  which  were  inhabited  by  brickmakers,  and  were  worth  about  5/. 
a  year  each,  but  that  afterwards  they  were  taken  down  and  some  cottages  built 
instead. 

To  shew  the  carrying  on  of  offensive  trades  and  businesses,  it  was  proved  that 
a  person  named  Tibbald  kept  cows  and  pigs,  on  part  of  the  premises,  and  that 
he  killed  pigs  there  every  week ;  and  it  was  proved  that  on  another  part  of  the 
premises  a  butcher  killed  sheep ;  and  the  witnesses  spoke  of  the  smell  of  the 
pig-sties  as  a  great  nuisance.  It  waa  fiirther  proved,  that  on  another  part  of 
the  premises  a  person  named  Marryatt  kept  five  asses,  which  he  let  out  to  hire; 
and  one  of  the  witnesses  spoke  of  the  smell  of  the  ass-staUs  as  beins  offensive, 
and  that  he'had  been  annoyed  by  bugs  and  other  vermin  which  he  believed  to 
have  come  from  the  asaes.  ft  also  appeared,  that  at  the  time  of  the  granting  of  the 
lease  Mr.  Cooper  kept  cows  and  pigs  on  the  premises,  and  that  he  was  at  that 
time  in  the  habit  of  killing  pigs  in  the  yard. 

TiNDAL,  C.  J.,  (in  summing  up.)  The  first  question  in  this  case  is,  whether 
these  premises  have  been  properly  repaired ;  and  the  second  question  is,  whether 
any  noisome  or  offensive  trade  or  business  has  been  canied  on  upon  the  pre- 
mises; and  you  will  have  to  say  whether  or  not  the  tenant  has  substantially 
kept  these  covenants  or  has  broken  them.  You  had,  perhaps,  better  rn^vaQ 
consider  the  ^covenant  respectinff  the  trades  first.  The  eonstmction  of  ■> 
this  covenant  must  depend  much  on  the  situation  of  the  premises,  and  I  think 
you  ought  to  make  all  fiur  allowances  without  straining  the  construction  of  the 
covenant.  It  is,  with  respect  to  the  construing  of  this  covenant,  particularly 
worthy  of  consideration,  whether  any  such  trades  were  carried  on  upon  the  pre- 
mises at  the  time  of  the  granting  of  the  lease.  It  is  in  evidence  that  Mr.  Cooper 
carried  on  the  pig-killing  business  there  at  the  time  when  the  lease  was  granted, 
and  it  can  therefore  scarcely  be  thought  that  this  trade  could  come  within  the 
covenant ;  and,  as  to  the  asses,  you  will  say  whether  their  being  kept  amounts 
to  the  carrying  on  of  a  trade  or  business  on  the  premises.  The  great  question, 
however,  is,  I  think,  as  to  the  repairs;  and  you  will  say  whether  you  think  that 
this  covenant  has  been  substantially  kept.  If  it  has  not,  you  will  find  for  the 
plaintiff;  but  if  you  find  that  it  has  been  substantially  kept,  you  will  find  for 
the  defendant.  The  main  subject  of  the  demise  is  an  old  house.  Now,  when 
a  very  old  building  is  demised,  it  is  not  meant  that  it  should  be  restored  in  an 
improved  state,  nor  that  the  consequences  of  the  elements  should  be  averted : 
but  the  tenant  has  the  duty  of  keeping  it  as  nearly  as  may  be  in  the  state  in 
which  it  was  at  the  time  of  the  demise  by  the  timely  expenditure  of  money  and 
care.  You  will  therefore  consider  whether,  making  every  fiur  allowance,  the 
Chicken-house  was  or  was  not  kept  in  repair. 

The  jury  found  that  the  tenants  had  substantially  kept  the  covenant  to 
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repair;  and  that  the  lessee  had  not  permitted  any  noisome  or  offensive  trades 

or  businesses  to  be  oarried  on. 
Tal/aurd,  Seijt.,  BuU,  and  CarUreO,  for  the  plaintiff. 
Wilde,  Seijty  Thenger,  and  Soggitu,  for  the  defendant. 

[Attorneys— !FeM0r,  and  J?all^,  F.  #  5.] 


*1341       ^'^^  application  vas  afterwards  made  to  the  Lord  GhanoeUor  for  a 
J  new  trial,  on  grounds  not  at  all  affiwting  the  points  of  kw  laid  down  by 
the  learned  Lord  Chief  Jnstioe. 

As  to  offensiye  trade  or  boainess,  gee  the  case  of  Doe  d.  Wetherell  9.  Bird,  ante,  YoL 
6,  p.  201 ;  and  8.  0.  2  Ner.  k  M.  286. 


CENTRAL  CRIMINAL  COURT. 
FIRST  SESSION. 

BEFORE  THE  HON.  0.  S.  LAW,  BBCOBDEB. 

REX  V.  JOHN  CARTEB.(a)    Nov.  2iA. 

Where  a  forged  request  for  the  delivery  of  goods  .was  addressed  in  her  maiden  name  to  a 
female,  who,  prior  to  the  date  of  it,  had  married,  it  was  held  that  the  party  uttering  it 
might  properly  be  conyicted,  on  an  indictment  charging  the  intent  to  be  to  defraud  the 
hatband. 

The  prisoner  was  indicted  for  ottering  a  forged  reqneet  for  the  deliyery  of 
goods,  with  intent  to  defraud  one  Thomas  Barrow. 

The  order  was  as  follows : — 

**  Miss  Inwood — Please  to  let  mj  carpenter  haye  281b.  of  white  lead  and  a 
mop,  for  the  ship  Hunter. 

«  11th  Nov.  1884.  «  William  Pescod,  Master." 

The  prisoner  presented  the  order  on  the  day  of  the  date,  at  a  shop  which 
had  been  kept  by  Miss  Inwood  for  seyeral  years,  and  at  which  CapU  Pescod 
had  been  in  the  habit  of  purchasing  goods  for  his  ship.  Bat  it  appeared,  that, 
in  the  month  of  Jannary  previous,  Miss  Inwood  had  married  Mr.  lliomas 
Barrow,  and  the  goods  were  deliycorad  to  die  prisoner  by  Mr.  Barrow. 
^^1351  ^^^  Recorder,  who  tried  the  case,  doubted  if  the  indictment  was 
^  sustained,  there  not  being  any  averment  of  an  intent  to  defraud  Miss 
Inwood.  But  he  directed  the  jury  to  find  the  prisoner  guilty,  and  reserved  the 
point. 

He  afterwards  consulted  with  the  Judges  who  attended  in  the  course  of  the 
Session,  viz.  :«-Lord  Denman,  C.  J.,  Mr.  Justice  ^rk,  Mr.  Baron  BoUand, 
and  Sir  John  CSross;  and  they  being  of  opinion  that  the  conviction  was  right, 
the  prisoner  was  sentenced  to  transportation  for  seven  years. 

Rawlingz,  for  the  prosecution. 

(a)  Omitted  ante,  Vol.  6,  p.  629. 
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BEFOBB  LORD  DINBdLAN,  0.  J.;  ICB.  JUBTIOB  PARK,  MB.  BARON  BOLLAMB,  AKD 

am  JOHN  CROSS. 


BEX  V.  PAINE  and  COOPER.    Nov.  26. 

A  Bhatter-boz  partly  projected  from  a  house,  and  adjoined  the  side  of  the  shop  window, 
which  side  was  protected  by  wooden  paneling,  lined  with  iron : — ^Held,  that  the  break- 
ing and  entering  the  shntter-boz  did  not  constitute  barglary. 

A  party  who  is  bound  orer  to  prosecute  at  a  superior  Court  by  a  Gourt  of  Quarter  Ses- 
sion, is  entitled  to  his  expenses  under  the  statute. 

The  prisoners  were  indicted  for  burglary  in  the  dwelling-honse  of  John 
William  Prior,  at  the  parish  of  Saint  Mary,  Newington. 

From  the  evidenoe,  it  appeared  that  the  breaking  was  of  a  box,  used  as  a 
shutter-box,  which  partly  projected  from  the  wall  of  the  house,  and  adjoined 
one  «ide  of  the  window  of  the  shop,  which  side  of  the  window  was  protected  by 
wooden  paneling,  lined  with  plates  of  iron. 

Lord  Denman,  0.  J.,  Tafter  consulting  with  the  other  Judges,)  said,  my 
learned  Brothers  and  myself  are  of  opinion,  that  the  prisoners  are  entitled  to 
their  acquittal.  They  are  charged  with  breaking  and  entering  the  dwelling- 
house,  with  intent  to  steal ;  but  as  they  did  not  steal  any  thing,  they  cannot, 
under  the  circumstances,  be  convicted.  *For  it  seems  impossible,  either  r^i  og 
in  law  or  according  to  the  proper  construction  of  language,  to  say  that  ^ 
the  shutter-box  was  any  part  of  the  dwelling-house.       Verdict— Not  guilty. 


The  prosecutor  then  applied  for  his  expenses ;  and  bring  asked  whether  he 
was  bound  over  by  the  magistrate,  replied  that  he  was  bound  over  to  prosecute 
for  the  burglary  by  the  Court  at  ike  Surrey  Sessions. 

Lord  Denman,  C.  J.    That  is  the  magistrate. 

Mr.  Justice  Pabk.    It  is  more  than  the  magistrate.         Expenses  allowed. 

Chamhen,  for  the  pirsoner. 


FOURTH  SESSION. 

BEFORE  MB.  JUSTIOE  VAUaHAN,  AND  MB.  JUSTICE  PATTESON. 

REX  V.  ISABELLA  HOPES.    Feb.  4. 

It  is  not  necessary  to  call  either  the  magistrate  or  his  clerk  to  prove  the  due  taking  in 
writing  of  a  prisoner's  confesnon. 

The  prisoner  was  indicted  for  administering  white  arsenic  to  one  Elizabeth 
Cambridge,  with  intent  to  kill  her. 

In  the  course  of  the  ease,  Clar]e9onj  for  the  prosecntion,  proposed  to  pat  in 
eyidence  the  statement  which  the  prisoner  made  before  tne  magistrate.  Dr. 
Bobinson,  of  Tottenhami  on  her  last  examination.  Neither  the  magistrate  nor 
his  clerk  were  in  Court,  but  the  constable  swore  *that  he  heard  the  pri-  r^yon 
soner  make  her  statement,  and  saw  the  magistrate  take  down  in  writing  ^ 
what  she  said;  and  that  it  was  then  read  over  to  her  by  the  magistrate,  and  she 
put  her  mark  to  it,  after  which  he  (the  witness)  put  his  name  as  attesting  tho 
mark,  and  the  magistrate  signed  the  examination  as  taken  before  him. 
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Doane,  tar  the  prisoner.  I  submit  that  the  ezamination  is  not  proTed  in  the 
manner  required  by  law.  It  has  been  hdd  down  by  Lord  Hale^  m  more  than 
one  place(a)^  that  in  order  to  make  the  examination  of  a  prisoner  evidence 
against  him,  it  must  be  proved  either  by  the  magistrate  before  whom  it  was 
taken,  or  by  the  clerk  by  whom  it  was  written  down.  It  is  not  said  by  Lord 
Hale  that  it  is  sufficient  to  prove  that  the  ezamination  was  duly  taken ;  but  it 
must  be  proved  in  a  particular  way.  The  macistrate  might  have  been  in  Court 
to  prove  it.  They  only  produce  a  person  who  heard  the  prisoner  making  a  state- 
ment, and  saw  the  magistrate  writing  something  down.  It  is  true  the  magis- 
trate read  over  a  paper  to  the  prisoner,  and  the  witness  attested  that  paper;  but 
it  does  not  appear  that  he  saw  what  the  magistrate  wrote,  either  at  the  time  it 
was  written,  or  when  it  was  read  over.  In  snort,  ^e  best  evidence  of  the  con- 
tents and  their  correctness  has  not  been  produced  which  might  have  been,  and 
which  all  the  text-writers  following  Lord  Hale  say  ought  to  be.  The  practice 
in  many  instances  has  been,  I  admit,  at  variance  with  this  doctrine ;  but  still 
there  is  no  authority  or  decision  to  uphold  such  practice.  And  on  the  other 
hand,  there  have  been  cases  in  which  some  Judges  have  decided  in  accordance 
with  the  doctrine  I  contend  for.  I  allow  that  the  document  in  question  is  satis- 
ilMtoril J  proved,  so  far  as  documents  in  general  are  proved.  But  the  question 
here  is,  whether  the  law  does  not  require  this  particuLir  document  to  be  proved 
in  a  more  particular  way. 

*1381       *Vauqhan  and  Patteson,  Js.,  were  of  opinion,  that  the  proof  given 
•*   was  sufficient  to  allow  the  examination  to  be  pven  in  evidence.    It  was 
therefore  read,  and  the  prisoner  was  found  Guilty. 

Clarktony  for  the  prosecution. 

Doane^  for  the  prisoner. 

In  the  case  of  Bez  v.  Oeoz^g^  Taylori  tried  ai  the  same  Session  as  the  above,  before  Mr. 
Jnstice  Patteson,  a  statement  by  the  prisoner,  similarly  proved,  was  read  without  objec- 
tion.   See  the  case  of  Rex  v,  Maiy  Forster,  post. 


BIFOBS  MB.  JT78TIOX  PATTESON. 


REX  V.  DANIEL  O'DONNELL.    Feb.  6. 

A  constable  who  apprehends  a  prisoner,  has  no  right  to  take  away  from  him  any  money 
which  he  has  abont  him,  unless  it  is  in  some  way  connected  with  the  offence  with 
which  he  is  charged,  as  he  thereby  deprives  him  of  the  means  of  making  his  defence. 

The  prisoner  was  indicted  for  stealing  fifty-four  silver  spoons,  and  various 
other  articles,  the  goods  of  M.  A.  Meore,  his  mistress,  in  her  dwelling-house. 

The  prisoner  was  not  defended  by  counsel,  and  he  complained  that  he  was 
prevented  from  employing  any  by  the  act  of  the  officer  who  searched  him,  in 
taking  away  all  the  money  that  he  had  about  him. 

Patteson,  J.,  in  the  course  of  his  summing  up,  said — ^The  prisoner  com- 
pluns  that  his  money  was  taken  from  him,  and  that  he  was  thereby  deprived  of 
the  means  of  making  his  defence.  Generally  speaking,  it  is  not  right  that  a 
man's  money  should  be  taken  away  fW)m  him,  unless  it  is  connected  in  some 
way  with  the  property  stolen.  If  it  is  connected  with  the  robberv,  it  is  quite 
proper  that  it  should  be  taken.  But  unless  it  is,  it  is  not  a  fair  thing  to  take 
away  his  money,  which  he  might  use  for  his  defence.    I  believe  constables  are 

(a)  2  Hale  P.  0.  62,  and  284. 
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too  much  in  the  habit  of  ^taking  away  erery  thing  thny  find  npon  a  pri-  pi  39 
Boner,  which  is  certainly  not  right.    And  this  is  a  role  which  onght  to  ^ 
be  observed  by  all  policemen  and  other  peaoe  offioen.  Yerdict-^Guilty. 

E.  If.  Oremodlj  for  the  prosecution. 

See  the  cases  of  Rei «.  Bamett,  ante,  VoL  3,  p.  SCO;  and  Bex  v,  Jones,  ante,  VoL  e, 
p.  343. 


BIJOBE  MB.  JUSTICB  VAUGHAN;  AND  MB.  JUSTICE  PATTBBON. 

BEX  V.  JOHN  COMPTON.    Feb.  6. 

An  indictment  for  burglary  stated  in  one  connt  that  the  prisoner  "  did  break  to  get  oat,'' 
and  in  another,  that  he  "did  brealc  and  get  out :" — Held,  not  snfficient  since  the  statute 
7  &  8  Qeo.  4,  c.  29,  &  11,  which  uses  the  words  "  break  out" 

The  prisoner  was  indicted  for  that  he,  abont  the  honr  of  six  in  the  night  of 
the  27tn  January,  at  the  parish  of  Saint  George,  Bloombnry,  bang  in  the 
dwelling-house  of  James  Henry  Henderson,  did  steal  therein  a  cloak  and  se^e- 
ral  other  articles  enumerated;  and  having  committed  the  said  felony  about  the 
said  hour,  feloniously  and  burgariously  did  ^<  break  io  get  out  of  the  said  dwell- 
ing-house.^' 

There  was  a  second  count,  which  charged  that  the  prisoner  being  in,  and 
having  stolen,  ^Mid  break  and  get  out.'' 

Clarkaonj  for  the  prisoner,  objected  that  so  far  as  the  burglary  was  cooeemed, 
the  indictment  was  bad,  as  it  did  not  follow  the  words  of  the  statute  7  &  8  Oeo. 
4,  c.  29,  s.  11,  which  were,  <'if  any  person  shall  enter  the  dwelling-honse  of 
another  with  intent  to  commit  felony,  or  being  in  such  dwelling-house  shall 
commit  any  felony,  and  shall  in  either  case  hreM  out  of  the  said  dwelling-houaei 
such  person  shall  be  deemed  guilty  of  burglary." 

Yauqhan  and  Patteson,  Js.,  were  of  Uiat  opinion;  and  the  jury  were 
charged  that  they  must  confine  themselves  '''to  the  question  of  whether  p^j^^  a 
the  prisoner  was  guilty  of  the  simple  larceny.  ^ 

Verdict — Guilty  of  larceny. 

Clarkton^  for  the  prisoner. 


BEFOBE  MB.  JI7STI0E  YATJaHAN  AND  MB.  JUSTICE  PATTESON. 


BEX  t^.  JOSEPH  ADY.    FA.l. 

If  a  party  obtain  money  by  a  false  pretence,  knowing  it  to  be  &lse  at  the  time,  it  is  no 
answer  to  shew  that  the  party  from  whom  he  obtained  the  money  laid  a  plan  to  entrap 
him  into  the  commission  of  the  offence. 

The  defendant  was  indicted  for  a  misdemeanor,  under  the  statute  7  &  8  Geo. 
4,  c.  29,  s.  58,  for  obtaining  a  sovereign  from  the  Bev.  Francis  Tebbutt,  by 
various  false  pretences  set  out  in  the  indictment. 

The  prosecutor,  a  clergymen,  accompanied  by  Mr.  Hamond,  a  magistrate, 
went  and  saw  the  defendant,  in  consequence  of  the  following  letter  which  had 
been  previously  received : — <' April  26thj  1884. — The  undersigned  is  able  to 


140]  7  Cabbinotok  &  Payne.  541 

inform  jou  of  something  to  jonr  adyantage,  value  250Z.|  on  payment  of  20s.  hj 
post  or  otherwise,  for  his  trouble.     Yours  respeotfnllj,  &o., 

"  James  Laurie,  Accountant,  11,  Circus,  Minories. 

''No  letters  receiyed  unless  post-paid/' 

The  defendant  said  that  James  likurie  was  his  partner,  and  was  the  brother  of 
Sir  Peter  Laurie,  the  late  Lord  Mayor,  neither  of  which  was  the  fact.  Mr. 
Hamond  paid  the  defendant  a  sovereign,  upon  which  he  gave  him  a  paper  con« 
taining  some  information,  which  turned  out  to  be  useless,  and  the  following 
receipt : — 

'•  Received,  10th  July,  1834,  of  Mr.  P.  Tebbutt,  1/.  for  information  annexed, 
which  fee  I  promise  to  return  in  case  no  benefit  result. 

"£1:0:0. 

''Joseph  Ady,  No,  11,  Circus,  Minories,  London,  34  years  resident  in  the 
same  parish. 

*1411       ''  Censure  is  die  tax  a  man  pays  to  the  public  for  being  eminent." 
■■       *The  defendant  refused  to  return  the  money. 

For  the  defence,  an  endeavour  was  made,  to  shew,  iSy  the  cross-examination 
of  the  witnesses  for  the  prosecution,  that  the  prosecutor  and  his  friend  went 
together  to  the  defendant,  well  knowing  who  he  was,  for  the  purpose  of  making 
evidence  to  support  a  case  against  him. 

Pattsson,  J.,  in  summing  up,  said—The  indictment  charges  the  defendant 
with  the  offence  of  obtaining  money  under  false  pretences.  It  is  framed  upon 
the  statute  7  &  8  Geo.  4,  c.  29,  s.  53.  It  is  necessary  that  you  should  be  satia- 
fied  that  the  defendant  obtained  the  money  under  the  false  pretences  mentioned 
in  the  indictment.  It  is  not  necessary  that  all  the  pretences  should  be  false. 
If  you  believe  that  any  one  of  them  was  false,  and  that  the  mind  of  the  prose- 
cutor was  operated  upon  by  it,  then  you  will  find  the  defendant  guilty.  K  I 
understand  the  defence  set  up,  it  is  nothing  more  nor  less  than  this,  that  a 
conspiracy  existed  between  the  prosecutor  Mr.  Tebbutt,  the  clergyman,  and  Mr. 
Hamond,  the  magistrate  and  foreman  of  the  grand  jury,  to  entrap  the  defend- 
ant into  commission  of  the  offence.  You  will  judge  for  yourselves  upon  this, 
whether  it  be  so  or  not.  But  still,  if  the  defendant  did  obtain  the  money  by 
fidse  pretences,  and  knew  them  to  be  false  at  the  time,  it  does  not  signify 
whether  they  intended  to  entrap  him  or  not.  [His  lordship  stated  the 
pretences  as  laid  in  the  indictment,  and  then  proceeded.]  The  mvamen  is 
that  the  defendant  pretended  that  he  was  in  partnership  with  a  Mr.  Laurie,  who 
was  a  brother  of  Sir  Peter  Laurie,  and  that  he  had  authority  to  receive  the  money 
in  Mr.  Laurie's  absence.  With  respect  to  the  obtaining  money  for  information  as 
to  stock,  I  do  not  see  any  kind  of  reason,  why  a  man  should  not  examine  the 
unclaimed  dividend  book,  and,  if  he  really  beueve  the  information  to  be  true, 
*1421  ^^^^  °^^  ^®  money  *for  communicating  information  contained  in  it. 
-^  The  nrosecutor  said,  "  I  was  induced  to  pay  the  sovereign,  in  the  belief 
that  I  should  have  received  the  money  stated  in  the  letter,  and  that  Mr.  James 
Ltaine  was  the  person  he  was  represented  by  Mr.  Ady  to  be."  He  said  also, 
"  I  think  I  should  not  have  advanced  the  sovereign,  unless  I  had  expected  to 
receive  the  money,  and  unless  I  had  believed  the  statement  he  made.''  His 
lordship,  left  the  case  to  the  jury,  who  found  the  defendant  Guilty. 

Hie  defendant  was  sentenced  to  seven  years  transportation,  which  was  after- 
wards commuted  by  his  Majesty  to  one  year's  imprisonment  in  the  House  of 
Correction. 

Clarkgon,  Bodkin^  and  Rawltng$,  for  the  prosecution. 

AcMphuMf  and  C,  C.  Janet,  for  tbe  defendant. 

[Attoneys— >7IZtofi  J-  Co.,  and  — — •] 
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SEVENTH  SESSION. 

BEFOBX  MS.  JUSTICE  PA&K^  AND  MR.  JUSTICE  UTTLSULE. 


BEX  V.  BEESON.    J%14. 

In  an  indictment  nnder  Lord  Lansdowne's  Act,  (9  Geo.  4,  e.  31,  SB.  11  ft  13)  the  question 
of  whether  in  case  death  had  ensned  it  wonld  have  amounted  to  murder,  is  a  question 
of  law  to  he  decided  hj  the  Judge,  and  is  not  for  the  jury  to  pronounce  their  opinion 
upon,  aided  by  the  Judge's  obserrationB. 

The  prisoner  was  indicted  for  that  he^  on  the  17th  of  April|  in  and  upon  one 
Wm.  Emerson,  unlawfully,  malicioasly,  and  feloniously  did  make  an  assault^ 
and  unlawfully,  &c.,  did  wound  him,  in  and  upon  the  right  side  of  his  face, 
with  intent  felononsly^  wilfully,  and  of  his  malice  aforethought,  to  kill  and 
murder  him.  The  second  count  stated  the  intent  to  be  to  disable  Wm.  Emer- 
son,  and  the  third  count  to  do  him  some  grievous  bodily  harm. 

^According  to  the  evidence  of  the  prosecutor  and  several  witnesses  r*i  40 
called  on  his  behalf,  it  appeared  that  the  prisoner,  on  the  morning  of  ^ 
Gk>od  Friday,  saw  the  prosecutor  in  the  shop  of  a  butcher  named  Souton,  in 
Newgate  Market;  and  while  the  prosecutor  was  dealing  with  Souton  for  some 
beef,  said  to  8outon,  "  Mind  what  you  are  about  with  that  man,  he  is  the  blood^ 
iest  rogue  inrall  England,  and  he  will  rob  you,  for  he  has  robbed  me.''  Upon 
this  the  prosecutor  said  to  the  prisoner,  ''  If  I  have  robbed  you,  why  not  bring 
me  to  justice  V  The  prisoner  said,  '<  Stand  off,  you  bloody  thief,  or  I'll  knodc 
your  head  off,"  and  immediately  struck  him  with  a  hook,  which  he  took  from  a 
rail  in  the  shop  close  to  him,  where  it  hung  with  several  others.  The  prosecu- 
tor  was  knocked  senseless  against  the  window,  and  the  blow  laid  open  his  cheek 
to  the  bone,  and  caused  the  blood  to  stream  down  his  face.  The  prosecutor 
denied  that  he  had  struck  the  prisoner  before  he  received  the  blow,  or  that  he 
had  touched  him  on  the  shoulder  or  the  collar ;  but  admitted  that  he  put  his 
hand  out,  and  mieht  have  touched  him  upon  the  breast. 

Clarkion,  for  toe  prisoner,  at  the  close  of  the  case  for  the  prosecution,  asked 
Idttledale,  J.,  who  tried  the  case,  to  say  whether,  in  his  opinion,  if  death  had 
ensued,  it  would  have  amounted  to  muraer. 

LiTTLEDALE,  J.,  at  first  intimated,  that  he  considered  it  was  not  a  question 
for  the  Judge  to  decide  as  a  matter  of  law,  but  for  the  jury  to  pronounce  their 
opinion  upon,  on  the  Judge's  making  to  them  such  observations  as  he  should 
think  proper.  But,  after  consulting  with  Mr.  Justice  Park,  and  reading  the 
words  of  the  statute,  his  lordship  observed  that  being  called  on  to  give  hia 
opinion  on  the  case  as  it  stood  upon  the  evidence  for  the  prosecudou  uncontra- 
dicted, he  should  say,  as  a  matter  of  law,  that  it  would  have  amounted  to  mur- 
der, and  that  ^there  was  not  sufficient  provocation  to  reduce  the  offence  r^iAA 
of  the  prisoner  to  that  of  manslaughter.  I- 

Witnesses  were  called  on  the  part  of  the  prisoner,  who  contradicted  the  wit- 
nesses called  on  the  part  of  the  prosecutor. 

One  of  the  prisoner's  witnesses,  named  Stone,  swore  that  in  the  course  of 
the  dispute  between  them,  the  prosecutor  pushed  the  prisoner  towards  the  hooks, 
and  that  upon  the  prisoner  savine  in  a  passion,  <<  keep  your  hands  off,  you 
villain,  do,  or  else  I'll  hit  your  head  off,"  the  prosecutor  turned  his  hand  back- 
handed, and  took  the  prisoner  by  the  collar  of  his  coat,  and  said,  <<  It  don't  lay 
in  your  shoes  to  do  it,"  and  then  pushed  him  about  two  yards  towards  the  rail 
where  the  hooks  hung,  and  shook  him  a  little,  and  pushed  him  with  his  left 
shoulder  against  the  hooks.  The  witness  added,  that  the  prosecutor  did  all  this 
before  the  prisoner  either  struck;  or  attempted  to  strike  him. 
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LmxsDAiiS;  J.,  in  Bamming  up,  said — ^It  does  not  seem  tbat  there  was  anj 
intent  to  morder  or  to  disable  the  prosecutor.  The  question  for  jou  will  be 
upon  the  last  count,  to  say  whether  the  prisoner  intended  to  do  him  some 
gricYOUS  bodily  harm.  That  will  be  the  question  for  you,  with  this  previous 
proviso,  which  is  for  me  to  determine,  and  upon  which  I  tell  you,  that  if  the 
ease  had  stood  unanswered,  I  think  it  would  have  amounted  to  murder.  If, 
however,  you  believe  the  evidence  of  the  witness  Stone,  who  was  called  on  the 
part  of  the  prisoner,  then  I  should  think  it  would  not  have  amounted  to  murder ; 
for  he  says,  that  the  prosecutor  shook  the  prisoner,  and  pushed  him  against  the 
hooks.  But  if  you  believe  the  evidence  for  the  prosecution,  and  not  that  on 
the  part  of  the  prisoner,  you  will  find  the  prisoner  guilty  upon  the  third  count. 

Verdict — ^Not  guilty. 

C,  PhiUijpSf  and  ClarJeton^  for  the  prisoner. 

[Attorneys—  — — ,  and  Hughtt,"] 


*145]  *ItEX  V.  PATRICK  CARROLL.    May. 

The  case  of  Rex  v,  Grindlej,  in  which  it  was  said,  that  the  intoxication  of  a  party  charged 
with  mnrder  was  a  proper  circamstance  to  he  taken  into  consideration,  in  order  to 
shew  whether  the  act  was  premeditated  or  done  only  with  sndden  heat  and  impulse, 
is  not  law. 

The  prisoner  was  indicted  for  the  wilful  murder  of  Elizabeth  Browning,  by 
striking,  stabbing,  and  penetrating  her  in  and  upon  the  left  side  of  the  body, 
and  also  in  and  upon  the  right  sic^  of  the  body,  with  a  certain  bayonet. 

The  witnesses  for  the  prosecution  proved  that  the  deceased  kept  the  Britannia 
public  house  at  Woolwichj  and  the  prisoner  was  a  soldier  in  the  Royal  Marines 
there;  and  about  ten  in  the  morning  of  the  27th  of  April,  the  prisoner  asked 
the  deceased  to  serve  him  with  a  pint  of  beer.  She  refused;  upon  which  he 
asked  her  to  speak  to  him.  She  said  she  would  not.  He  asked  her  several 
times,  and  she  said  she  would  not,  nor  to  any  such  brute  as  he  was,  on  account 
of  what  he  had  called  her  the  night  before.  Upon  this  he  pushed  her  into  the 
inner  bar,  and  shut  the  door  Sne  ordered  him  out,  and  he  immediately  struck 
her  three  times  on  the  side  of  the  head  with  his  fist,  and  she  fell  down  senseless 
across  a  chair.  The  prisoner  then  retreated  firom  her  and  drew  his  bayonet^ 
and  gave  her  two  wounds,  and  she  died  in  less  than  five  minutes. 

The  witnesses  denied  on  their  cross^xamination  that  the  deceased,  just  before 
the  prisoner  struck  her,  threatened  to  report  him  to  his  commanding  officer; 
but  they  admitted  that  she  had  said  so  on  the  previous  night,  when  the  prisoner 
and  she  had  quarrelled,  and  the  prisoner  got  very  drunk,  and  was  removed  from 
the  house  at  three  in  the  mominff  by  a  watchman :  at  which  time  being  in  a 
very  great  fury,  he  said  he  would  do  for  the  deceased.  It  appeared  that  there 
was  some  feeling  of  jealousy  existing  in  the  breast  of  the  prisoner;  and  it  did 
not  appear  how  he  had  passed  his  time,  or  whether  he  had  had  any  sleep  between 
the  time  of  his  being  removed  from  the  house  and  his  return  there  in  the 
morning. 

^1461  *P<^y^^}  for  the  prisoner,  among  other  matters  of  defence,  submitted 
-'  to  the  Judges  (Park  and  Littledale,  JJ.)  that  it  did  not  appear,  under 
all  the  circumstances,  that  the  prisoner  had  any  malice  against  the  deceased, 
bat  that  he  had  acted  under  the  influence  of  ungovernable  passion  excited  by 
her  conduct  to  him  in  refusing  to  speak  to  him  or  serve  him,  and  threatening 
to  report  him  to  his  commanding  officer.  On  this  point  he  cited  the  case  (U 
Bex  V.  Hayward|  which  was  a  case  of  stabbing  tried  on  the  Oxford  Circuit  by 
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Tindal,  G.  J.,  in  wHioh  that  learned  judge  told  the  jiuryi(a)  that  ''the  prino^ 
question  for  their  oonndeiation  was,  whether  the  wound  was  given  by  the  pri- 
Boner  while  smarting  under  a  provocation  so  recent  and  so  strong^  that  he  might 
not  be  considered  at  the  moment  as  master  of  his  understanding:  in  which  case 
the  law,  in  compassion  to  human  infirmity,  would  hold  the  offence  to  amount  to 
manslaughter  only/'  He  also  referred  to  the  case  of  Rex  v.  Grindley,(6)  tried 
by  Holroyd,  J.,  in  which  it  was  held,  that  though  voluntary  drunkenness  can- 
not excuse  from  the  commission  of  crime;  yet  where,  as  upon  a  charge  of  mur- 
der, the  material  question  is,  whether  an  act  was  premeditated  or  done  only 
with  sudden  heat  and  impulse,  the  fact  of  the  party  being  intoxicated  is  a  proper 
circumstance  to  be  taken  into  consideration. 

Pabk,  J.,  in  summing  up  (inter  alia),  said — ^It  was  suggested,  on  cross- 
examination,  that  the  deceased  had  said  to  the  prisoner,  "I  will  report  you  to 
your  commanding  officer/'  But  if  she  had,  I  lay  it  down,  with  the  assent  of 
my  Brother  Littledale  and  the  learned  Recorder,  whose  assistance  I  have,  that 
it  would  not  in  point  of  law  be  any  excuse.  There  is  no  doubt  that  the  prisoner 
was  in  a  great  farr ;  but  the  question  of  law  is,  was  there  sufficient  pro-  pK-i  j^ 
vocation  to  excite  it?  We  are  of  opinion  that  there  ♦was  not.  [His  ^ 
lordship  then  read  the  case  decided  by  Mr.  Justice  Holrovd,  and  observed]— 
Highly  as  I  respect  that  late  excellent  judge,  I  differ  from  him,  and  my  Brother 
Littledale  agrees  with  me.  He  once  acted  upon  that  case,  but  afterwards  re- 
tracted his  opinion,  and  there  is  no  doubt  that  that  case  is  not  law.  I  think 
that  there  would  be  no  safety  for  human  life  if  it  were  to  be  considered  as  law. 
The  jury,  under  his  lordship's  direction,  found  the  prisoner  guilty  of  mur- 
der; and  he  was  executed. 

Bodhiny  R,  N,  Oresgwellj  and  Boane,  for  the  prosecution. 

PaynCf  for  the  prisoner. 

[Attorneys — Noket^  and .] 


SEVENTH  SESSION. 


BETOBE  BIB.  BABON  BOLLAND  AND  MB  JT7STI0E  COLEBIDOE. 


REX  V.  GEORGE  SMITH  and  ANN  SMITH.    June  18. 

In  an  indictment  for  stealing  propertj  which  had  belonged  to  a  deceased^  person  who 
appointed  execntors  who  wonid  not  pro^e  the  will,  it  was  held  that  the  property  most 
be  laid  in  the  ordinary,  and  not  in  a  person  who,  after  the  commission  of  the  offence, 
bat  before  the  indictment,  had  taken  out  letters  of  administration  with  the  will  annexed  ; 
because,  the  rights  of  an  administrator  onlj  commence  from  the  date  of  the  letters  as 
distingaished  from  those  of  an  executor,  which  commence,  not  from  the  granting  of 
the  probate,  but  from  the  death  of  the  testator. 

The  prisoners  were  indicted  for  stealing  a  sum  of  200/.  and  various  articles, 
the  property  of  Rohert  Roberts. 

It  appeared  that  a  person  named  Roberts  had  made  a  will  and  appointed  exe- 
cutors, who  would  not  prove  it;  upon  which  his  brother  Robert  Roberts  took 
out  letters  of  administration  with  the  will  annexed;  but  they  were  not  dated  till 
after  the  time  when  the  felony  in  question  was  committed. 


8 


Vol.  6  of  these  Reports,  p.  169. 

Cited  in  BusseU  on  Crimea,  2d  Edit.  Vol.  1,  p.  8,  from  MS. 
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*1481  BoLift^ND,  B.|  and  Colisiipob,  J.,  held  that  the  *pK>perty  oteht  to 
J  have  been  laid  in  the  Chrdinary,  as  letters  of  administration  only  had  their 
operation  from  the  time  when  ther  were  granted^  though  the  rights  of  an  execu- 
tor commenced  from  the  time  of  the  death  of  the  testator.  Their  lordships 
directed  the  prisoners  to  be  Acquitted. 

AdolphuSf  and  R.  N.  0re$9weUy  for  the  proeecntion. 

C,  FhilHp$f  and  darktav^  for  the  prisoners. 

[Attorneys— IT.  C.  Bumphrtify  and  .] 

Thb  prisoners  were  again  indictedi  and  one  of  them,  was  convicted. 


TENTH  SESSION. 


BEFORE  MR.  JUSTICE  B0SANQT7BT  AND  MR.  BARON  ALDERSON. 


REX  V.  MART  FOSTER.    Aug.  20. 

Where  a  magistrate  has  signed  the  examination  of  a  prisoner  onder  7  Geo.  4,  c,  04,  in 
order  to  allow  it  to  be  read  on  the  trial,  it  is  sufficient  to  prove  the  handwriting  of  the 
magistrate,  and  to  shew  that  the  examination  is  that  of  the  particular  prisoner. 

The  prisoner  was  indicted  for  breaking  and  entering  the  dwelling-house  of 
Thomas  Foster,  and  stealing  therein  money  and  clothes. 

It  was  proposed  to  read  in  evidence  aeainst  the  prisoner  a  statement  made 
before  the  magistrate,  and  returned  bj  him  in  writing.  The  only  evidenoe  in 
court,  in  addition  to  proof  that  it  was  the  examination  of  the  particular  prisoner, 
was  that  of  a  person  who  knew  the  magistrate's  handwriting,  by  which  the 
examination  was  authenticated. 

Payne,  for  the  prisoner,  referred  to  the  doctrine  laid  down  by  Lord  Hale  on 
the  snbjecUa) 

*1491  ^  ^®  Judffes  intimated  an  opinion  that  the  statement  might  be  read 
^  on  proof  of  tne  magistrate's  handwriting,  on  the  ground  that  the  law 
required  the  magistrate  to  certify  that  it  had  oeen  duly  taken;  and  proving 
that  he  had  signed  it,  was  sufficient  to  shew  that ;  and  Mr.  Baron  Alderson 
likened  it  to  the  case  of  an  affidavit,  where  proof  of  the  magistrate's  handwriting 
was  evidence  of  the  party's  having  been  swom.(&) 

Their  Lordshipe,  m  reference  to  Lord  Hale's  doctrine,  said,  it  oould  not  be 
intended  that  the  magistrate  or  his  clerk  must  be  called,  on  account  of  their 
office;  but  that  any  one  who  oould  shew  that  the  examination  was  duly  taken 
wonld  be  sufficient. 

Alderson,  B.  Bussell  says,  <'  In  practice,  however,  it  is  not  unusual  to 
admit  the  examination  to  be  read  upon  proof  of  the  identity  of  the  instrument, 

(a)  See  the  case  of  Rex  «.  Isabella  HopeSi  ante,  p.  ISe,  and  post,  n.(c). 

(6)  See  Rex  v.  Spencer,  Vol.  1  of  these  Reports,  p.  261,  which  was  an  indictment  for 
peijar/  in  an  answer  in  Chancery,  and  Lord  Tenterden  (then  Abbott,  0.  J.)  said,  "  The 
Courts  alwajs  gire  credence  to  the  signature  of  the  magistrate  or  commissioner;  and  if 
his  signature  to  the  Jurat  is  proved,  that  is  sufficient  evidence  that  the  party  was  duly 
sworn."  ^ 

YoL.  XXXn — 86 
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and  of  the  handwriting  of  the  magistrate,  if  he  has  signed  the  examinatioDi 
which  now  bj  stat.  7  Geo.  4,  c.  64,  he  is  in  all  cases  required  to  do."(a) 

The  confession,  however,  was* not  read;  but  on  the  other  evidence  the  pri- 
soner was  Convicted. 

Payne,  for  the  prisoner. 


*RBX  V.  RAWUNS  and  CLAKK.     Od.  28.  [*150 

A  prisoner  was  indicted  for  bnrglary  in  the  dwelling-house  of  J.  B.  J.  B.  worked  for  one 
W.,  who  did  carpenter's  work  for  a  public  companj,  and  put  J.  B.  into  the  house  in 
question,  which  belonged  to  the  companj,  to  take  care  of  it,  and  some  mills  adjoining. 
J.  B.  received  no  more  wages  after  than  before  he  went  to  lire  in  the  house : — ^Held, 
not  rightlj  laid. 

The  prisoners  were  indicted  for  hnrelarj  in  the  dwellinff-hoase  of  John  Bird. 

It  appeared  that  the  proseoator  Bird  worked  for  one  Woodcock,  who  did  ba- 
siness  as  carpenter  for  tne  New  River  Company,  and  put  him  in  to  take  care  of 
the  house  and  flock  mills  adjoining,  which  belong^  to  the  company.  He 
received  no  more  wages  than  he  did  before  he  lived  tnere^  nor  had  he  any  agree- 
ment for  any. 

Oaselse,  J.,  and  Yaughan,  J.,  doubted  whether  it  was  rightly  laid. 

Payne,  as  amicus  curisD,  mentioned  a  case  of  Bex  v.  Smith  and  others,  tried 
before  Mr.  Baron  Oumey  at  the  last  session,  where  a  policeman  was  allowed  to 
live  in  a  house  in  order  to  take  care  of  it  and  a  wharf  adjoining,  and  the  learned 
Judge  held  that  it  was  properly  described  as  the  dwelling-house  of  the  police- 
man, on  the  ground  that  he  must  live  somewhere,  and  he  was  not  otherwise  the 
servant  of  the  owner  than  in  the  particular  matter. 

Gasbleb,  J.,  thought  there  might  be  some  diflference  between  the  two 
cases,  as  here  the  man  was  put  in  by  a  person,  who,  though  not  himself 
the  proprietor  of  the  house,  was  the  person  who  did  the  work  for  the  com- 
pany there ;  and  his  Lordship  afterwards,  in  summing  up,  said,  the  house  is 
laid  in  the  indictment  ais  the  dwelling-house  of  Bird.  Now,  it  was  not  Bird's 
actual  dwelling-house ;  and  the  question  will  be,  whether  he  was  not  servant 
of  the  comnany  or  of  Woodcock,  who  was  their  builder,  and  did  work  for  them 
there.  A  learned  gentleman  has  favoured  us  with  a  case  (for  which  I  am  much 
obliged  to  him)  tried  at  the  last  session  before  my  Brother  Gumey,  which  rtici 
seems  very  like  this  case.  But  it  strikes  me  there  *may  be  some  differ-  ^ 
ence ;  and  I  think,  and  my  Brother  Yaughan  agrees  with  me,  that  the  safest 
course  will  be  to  consider  the  indictment  as  not  properly  laying  it  to  be  the 
dwellinff-house  of  Bird,  and  for  you  to  confine  yourselves  to  the  charge  of  lar- 
ceny only.  ^    . 

The  prisoners  were  convicted  of  the  simple  larceny. 


BEFORE  fiCB.  COMMON  SERJEANT  MIREH0T7SE. 


REX  V.  MARY  ANN  JONES.     Oct.  81. 

If  A.  ask  B.,  who  is  not  his  servant,  to  put  a  letter  in  the  post,  telling  him  that  it  contaiiu 

(a)  2  Treatise  on  Crimes  and  Misdemeanors,  2d  edit.,  p.  669,  note  (A).  The  passai^ 
in  the  text  to  which  the  note  is  appended  is  as  follows : — "It  is  said  by  Lord  Hale,  2  P. 
G.  62,  284,  and  upon  his  authority  it  is  so  laid  down  in  the  subsequent  Treatises  on  the 
subject,  that  an  examination  taken  before  a  magistrate,  in  order  to  be  read  in  erideoce 
against  a  prisoner,  must  be  proved  on  oath  by  the  magistrate  that  took  it,  or  the  clerk 
that  wrote  it,  to  hare  been  traly  taken." 
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money,  and  B.  break  the  seal  and  abstract  the  monej  before  he  puts  the  letter  in  the 
post,  he  is  gaUtj  of  larcenj. 

Thb  prisoner  was  indicted  for  stealing  two  half  sovereignsi  the  property  of 
Ann  Grace  Jones. 

It  appeared  that  the  prosecutrix  asked  the  prisoner^  who  was  not  her  servant, 
bnt  only  a  casual  acquaintance^  to  put  a  letter  in  the  post  for  her,  telling  her 
at  the  same  time  that  it  contained  two  half  soyereigns  for  the  purpose  of  pay- 
ing a  bill.  The  prisoner  abstracted  the  money  by  breaking  the  sMi  of  Uie  let- 
ter before  she  put  it  in  the  post. 

Mciffuire,  for  the  prisoner,  objected  that  she  was  only  a  baileCj  and  there  was 
no  animus  furandi  in  the  first  instance. 

The  Common  Ssbjxant,  after  consulting  Hr.  Justice  Gaselee,  said,  that,  in 
his  opinioui  and  that  of  the  learned  Judfle,  it  was  a  larceny;  but  added,  that 
if  any  serious  doubt  were  entertained  on  tne  point,  he  wo^d  reserve  it 

Verdict — Guilty.    Imprisoned  for  one  month. 

See  the  cases  respecting  bailees'  breaking  bulk,  in  Roscoe's  Grim.  Br.  p.  478,  et  seq. 


♦152]  *FIKST  SESSION,  1835-6. 

BEFOBE  LOED  DXNMAN,  0.  J.,  MB.  JUSTICE  PABK,  AND  MB.  BABON  ALDEB80N. 

REX  V.  HASTINGS  and  GRAVES.    Nov.  26. 

A  jorj  maj,  if  thej  please,  act  upon  the  eridence  of  an  accomplice,  without  anj  confinn« 

ation  of  his  statement 

The  prisoners  were  indicted  for  stealing  a  quantity  of  lead  and  copper^  the 
property  of  the  commissioners  of  Greenwich  Hospital. 

Ularlaony  in  stating  the  case  for  the  prosecntion,  observed,  that  he  should  be 
under  the  necessity  ofcalling  an  accomplice  of  the  prisoners  as  a  witness  acainst 
them;  and  admitted  that  he  should  not,  according  to  the  depositions,  be  able  to 
confirm  his  testimony  as  to  the  particular  prisoners  charged ;  yet  he  could  con- 
firm him  as  to  the  general  circumstances  of  the  case,  and  as  to  the  mode  in 
which  the  robbery  had  been  committed. 

Lord  Denman,  C.  J.,  said — 1  consider,  and  I  belieye  my  learned  Brothers 
agree  with  me,  that  it  is  altogether  for  the  jury,  and  they  ma^,  if  tEev  please, 
act  upon  the  eyidence  of  the  accomplice  without  any  confirmation  of  his  state- 
ment. But  one  would  not,  of  course,  be  inclined  to  give  any  great  degree  of 
credit  to  a  person  so  situated. 

The  accomplice  was  examined  and  seyeral  other  witnesses ;  but  the  other  wit* 
nesses  rather  contradicted  than  confirmed  him  in  any  thing,  and  the  prisoners 
were  both  Acquitted. 

Clarkian  and  Docmef  for  the  prosecution. 
^1531       *^'  PhiRips,  and  Chambers,  for  the  prisoner  bastings. 
^       Payne,  for  the  prisoner  Graves. 

[Attorneys— ^idbieK,  and  CarOar,} 

In  the  Text  Bookl  it  does  not  clearly  appear  that  it  is  not  necessary  to  hare  anjf  con- 
firmation of  an  accomplice ;  this  case,  therefore,  seems  to  us  important  as  a  distinct  deci- 
sion to  that  extent  See  also  the  case  of  Bex  v.  Webb  and  anoUier,  ante,  Vol.  6,  p.  595 ; 
Bex  p.  Addis,  Id.  886;  Bex  v.  Budd,  .Oowp.  386 ;  and  Jordayn  v.  Lasbbrook,  7  T.  B.  609. 
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BEfOBE  MB.  JTTSTIOE  PABKE  AND  HB.  BABON  ALDEBBON. 


BEX  t;.  ALLEN  and  CLARKE.    Mv.  27. 

The  captain  and  pilot  of  a  steamboat  were  both  indicted  for  the  manslanghter  of  a  perBon 
who  was  on  board  of  a  smacki  bj  mnning  the  smack  down.  The  running  down  wis 
attributed,  on  the  part  of  the  prosecntion,  to  improper  steerage  of  the  steaml^at,  arisiiig 
from  there  not  being  a  man  at  the  bow  to  keep  a  look-ont  at  the  time  of  the  accident* 

It  was  prored  that  there  was  a  man  on  the  look-ont  when  the  Tessel  started,  aboat  an 
hour  preyiouB.  According  to  one  witness,  the  captain  and  pilot  were  both  on  the 
bridge  between  the  paddle-boxes ;  according  to  another,  the  pilot  was  alone  on  one 
paddle-box : — ^Held,  that,  under  these  circumstances,  there  was  not  snch  personal  mis- 
condnct  on  the  part  of  either  as  to  make  them  goiltj  of  felonj. 

The  priBcmers  were  indicted  for  the  maasUaghter  of  Thomas  Glarkson;  and 
the  indictment  stated  in  substance,  that  they,  on  the  29th  of  October,  on  the 
river  Thames,  at  the  parish  of  Plnmstead,  feionionsly  assanlted  Glarkson,  then 
being  on  board  a  Tessel  called  the  Fawn,  and  so  navigated  a  certain  steam  ves- 
sel called  the  Rojal  Adelaide^  that  Clarkson  was  thrown  into  the  river  and  sofb- 
cated  and  drowned. 

R^landf  for  the  prosecntion,  after  stating  the  facts,  said  question  will  t)e, 
whether  there  was  a  sofficienlj  cautious  and  careful  look-ont  kept  by  the  people 
on  board  the  Adelaide. 

AiiDEBSON,  B.  You  put  it  as  a  case  of  a  negligent  act  of  omission.  I 
have  great  doubt  whether  that  amounts  to  manslaughter.  Not  keeping  a  good 
look-out  is  a  n^igent  act  of  omission. 

*Ryland.  Tne  steering  in  a  particular  and  improper  direction,  in  j^^ei 
consequence  of  not  keeping  a  good  look-out,  is  an  act  of  commission.      1- 

Aldebson,  B.  It  may  be  \  but  it  is  very  difficult  to  make  felony  out  of  a 
negligent  act  of  omission,  unless  the  party  is  bound  by  law  to  do  the  act  omit- 
ted, as  providing  food  for  a  person  of  tender  years. 

The  case  proceeded  and  witnesses  were  called;  from  whose  evidence  it  ap- 
peared that  Allen  was  the  captain  and  Clarke  acted  as  pilot;  diat  the  Adelaide 
started  from  London  about  three,  at  which  time  there  was  a  man  forward  in  the 
forecastle  to  keep  a  look  out ;  and  that  at  the  time  when  the  accident  happened, 
which  was  about  an  hour  after,  the  captain  and  pilot  were  both  on  the  bridge 
which  communicates  between  the  paddlebozes ;  the  nisht  was  dark,  and  it  wu 
raining  hard ;  the  steamer  had  a  light  at  each  end  of  the  topsail-yard  ]  that  the 
Fawn,  on  board  which  the  deceased  was,  was  an  oyster  smack  ooming  up  the 
river,  but  without  any  light  on  board;  the  deceased  was  below.  A  boy,  who 
was  on  board  the  Fawn,  stated  that  the  steamer  struck  the  Fawn  just  by  the 
tackle-plate  on  the  larboard  side ;  that  he  jumped,  and  sot  hold  of  Uie  cross 
piece  of  the  steamer's  figure-head,  and  got  on  board;  £at  when  he  got  in  he 
lonnd  nobody  forward ;  that  he  went  to  the  foremost  and  found  some  men  ait- 
ting  in  a  plaice  on  the  deck  on  the  starboard  bow,  a  distance  of  more  than  forty 
feet  from  the  figure-head  and  that  he  saw  nobody  nearer  to  the  figure-head  thtfi 
these  men ;  but  he  admitted  that  the  pilot  was  on  the  larboard  paddle-box. 
there  was  some  contradiction  in  the  evidence  as  to  whettier  the  people  in  the 
Fawn  hailed  the  steamer  or  not. 

Park,  J.  Here  is  a  dark  night  and  rain,  a  small  boat  and  a  large  vessel. 
We  are  not  trying  the  quesUon  of  "^who  is  liable  civiUy.  It  is  a  quefr-  r^ee 
tion  of  felony.    It  b  a  question  of  gross  negligence.  I- 

Rylandf  for  the  prosecution.  I  am  in  a  rituation  to  show  by  several  witnesses 
that  no  person  was  forward  on  the  look-out  at  the  time. 

Pabk,  J.  Then  the  captain  is  not  responsible  in  felony.  It  is  the  fault  of 
the  person  who  ought  to  bethere,  and  who  may  have  disobeyed  orden.    If  the 
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captidn  leaves  the  pilot^  on  tbe  paddle-box^  as  he  did  here^  he  is  not  criminallj 
responsible.    In  a  criminal  ease  every  man  is  answerable  for  his  own  acts. 

Roland,  At  such  a  time  it  was  the  duty  of  the  person  having  command 
to  have  a  man  in  the  bows  to  look-out 

Aldebson,  B.    It  is  equallv  the  duty  of  the  owners. 

Ryland.  Personally^  both  ihese  prisoners  were  bound  to  have  a  man  in  the 
bows  on  the  look-out. 

Pabk,  J.  I  am  of  opinion  with  my  Brother  Alderson,  that  this  will  not 
do.  There  must  be  some  personal  act  These  persons  may  be  civilly  responsi- 
ble. 

Aldebson,  B.  If  you  could  shew  that  there  was  a  man  at  the  bow,  and 
that  the  captain  had  said  ''  Come  away^  its  no  matter  about  looking  out/'  that 
would  be  an  act  of  misconduct  on  his  part.  Even  on  the  merits  I  tiiink  it  is  a 
very  slight  case.  If  you  can  shew  that  the  death  of  the  deceased  was  the  re- 
sult of  the  personal  misconduct  on  the  part  of  the  captain  you  may  convict 
him. 

Pabk,  J.  Supposing  he  had  put  a  man  there  and  gone  to  lie  down^  and  the 
man  walked  away,  do  you  mean  to  say  he  would  be  criminally  responsible  f 
^1561  ^^^  ^^^  ^must  cany  it  to  that  length  if  you  mean  to  inake  any  thing 

Aldesson,  B.,  to  the  jnrv.  (Gentlemen  of  the  jury  I  think  this  case  has 
arrived  at  its  termination.  There  is  no  act  of  personal  misconduct  or  personal 
n6|^gence  on  the  part  of  those  persons  at  the  bar. 

Park,  J.  I  entirely  agree  with  my  learned  brother.  I  have  been  attend- 
ing to  the  ca^e,  and  I  am  entirely  satisfied  that  they  may  be  responsible  in  a 
civil  action  bijit  not  for  a  felony.    We  must  consider  what  weare  trying. 

One  of  the  Jury,    Is  the  captain  bound  to  have  a  person  on  the  look-out  7 

Aldebson,'  B.    Civilly  he  is,  but  not  criminally. 
^Pabk,  J.    A  captain  cannot  be  personally  active  himself  for  the  whole 
twenty-four  hours.  Verdict— Not  guilty. 

Ryland^  Bullock  and  R.  Gumeyy  for  the  prosecution. 

AdolphuB,  Clarkton,  and  Laurie,  for  the  prisoners. 

[Attorneys — R,  F,  yewman,  and      <      .] 
See  the  next  case  of  Bex  v.  Green. 


BEX  V.  GKEEN.    ITov.  27. 


To  make  the  captain  of  a  steam-yessel  guilty  of  manslanghter,  in  causing  a  person  to  be 
drowned,  by  nmnlng  down  a  boat,  ttie  prosecutor  must  shew  some  act  done  by  the 
captain ;  and  a  mere  omission,  on  his  part,  in  not  doing  the  whole  of  his  dnty,  is  not 
anfficient.  Bnt,  if  there  be  sufficient  light,  and  the  captain  of  a  steamer  is  either  at  the 
helm,  or  in  a  situation  to  be  giving  the  command,  and  does  that  which  causes  the  in- 
jury, he  is  guilty  of  manslaughter. 

Ths  prisoner  was  indicted  for  the  manslaughter  of  William  Williams,  by 
the  running  down  of  a  boat  by  the  Monarch  steamer;  whereby  the  deceased  was 
drowned. 

*1571       *CRa»«^»>  *»  *^«  prosecution.    If  a  party  engaged  in  a  lawful  oocu- 
-*  pation  is  guilty  of  wilml  misconduct  or  of  gross  negligence,  it  is  man- 
fllanghter. 

Pabk,  J.  You  must  show  some  act  done.  You  rather  state  it  as  if  a  mere 
omission  on  the  part  of  the  prisoner  in  not  doing  the  whole  of  his  duty  would 
be  enough ;  and  we  are  of  opinion  that  is  not  si&cient. 
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OXFORD  SPRING  CIRCUIT,  1835. 

BETOBS  BCB.  JUSTICE  PARK  AND  UB.  JUSTIOK  OOUOODOX. 

BEBKSHIBE  ASSIZES. 

BXFOEX  BC&.  JUBTIOK  PARK. 

DOE  on  the  Demiae  of  WHEELEB  v.  GIBBONS.    March  2. 

A.,  being  the  owner  of  a  copjhold,  made  a  conditional  surrender  of  it,  in  the  year  1826, 
to  W.|  to  secure  monej  lent.  In  1832  A.  sold  the  copyhold  to  G.,  and  made  a  Bonen- 
der  of  it  to  him  absolntelj.  In  1833  G.  was  admitted  tenant;  and,  in  1834,  W.  was 
also  admitted  tenant: — ^Held,  that,  on  ^ectment  brought  bj  W.,  he  was  entitled  to  re- 
corer. 

Ejxotmbnt  for  a  copyhold  cottage  and  premises  at  Warfield. 

It  appeared  that  the  premises  had  originally  beUmged  to  Stephen  Beal,  wh> 
had,  in  the  year  1826^  mortgaged  them,  with  other  premisesi  to  the  lessor  if 
the  plaintiff  for  4002. }  and  that  Beal  had,  in  the  year  1826|  made  a  conditional 
surrender  of  them  to  the  lessor  of  the  plaintiff  to  secure  that  sum. 

It  further  appeared,  that,  in  November,  1832,  the  premises  were  bought  a^ 
auction  by  the  defendant;  '''after  which  they  were  surrendered  by  Beal  r^-i^ 
to  the  defendant,  who  was  admitted  tenant  of  them  on  the  17th  of  May,  ^ 

1833.  The  lessor  of  the  plaintiff  was  admitted  tenant  on  the  14th  of  Jtly, 

1834,  upon  the  conditional  surrender  made  in  the  year  1826. 

Talfimrd^  Seijt.,  for  the  lessor  of  the  plaintiff.  The  surrender  of  the  y«r 
1826  gave  the  lessor  of  the  plaintiff  a  complete  title  to  recover,  and  the  adnis- 
sion  was  quite  unnecessary.  A  tenant  of  a  copyhold  has  a  complete  title  bel>re 
admission  as  against  every  one  but  the  lord.  That  was  decided  in  the  cad  of 
Holdfast  v.  Clapham,  1  T.  B.  600.(a)  I  submit,  also,  that  Mr.  Beal  haring 
surrendered  to  the  use  of  the  lessor  of  the  plaintiff,  a  surrender  by  him  to  thi  use 
of  the  defendant  was  wholly  inoperative;  and,  as  the  admittance  by  the  lord  of 
the  lessor  of  the  plaintiff  in  1884  had  relation  back  to  the  time  of  the  surreider, 
the  lessor  of  the  plaintiff  has  a  perfect  title,  even  against  the  lord. 

Pabk,  J.,  directed  the  jury  to  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Talfourdf  Seijt.,  and j  for  the  lessor  of  the  plaintiff. 

Curwoodf  for  the  defendant. 

[AttomeTS— FAeeter,  and  Sir  R,  Sidney. 2 


*YINES,  Gent.  v.  SEBBELL.    March  8.  [*163 

If,  in  an  action  for  libel,  the  defendant,  by  his  pleading  admits  the  publication,  the  plain- 
fa)  In  that  case  it  was  held,  that  the  title  to  copyhold  lands  relates  back  fW>m  the  time 
of  the  admittance  to  the  surrender,  as  against  all  persons  but  the  lord ;  and  that  the  sur* 
renderee  may  recorer  in  ejectment  against  the  surrenderor,  on  a  demise  laid  between  the 
times  of  surrender  and  admittance. 
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mt  is  stiH^  llbfity  to  slieir  the  maimer  of  the  publication,  with  a  new  to  the  amoim t 
of  damages. 

Libel.— There  was  no  plea  of  tiro  general  iBsne^  but  a  plea  of  justification. 
Beplication  de  injurii. 

The  alleged  libel  was  a  pamphlet,  published  hj  the  defendant;  but  the  decla- 
ration also  stated  a  placard  which  had  been  likewise  published  by  the  defendant. 

To  proYO  the  posting  of  the  placard,  a  bill-sticker,  named  Keip,  was  called. 

Ludlow,  Seijt.,  for  the  defendant.  As  there  is  no  plea  of  the  general  issue, 
this  evidence  is  not  receivable.  By  the  plea  these  publications  are  all  ad- 
mitted. 

Park,  J.  The  publication,  no  doubt,  is  admitted;  but  I  think  that  the  plain- 
iff  may  shew  the  manner  of  the  publication,  widi  a  view  to  the  amount  of  the 
damages. 

The  evidence  was  received.  Verdict  for  the  plaintiff— Damages  407. 

Tal/ourd,  Seijt.,  and  Talbotj  for  the  pluntiff. 

Ludhwy  Seijt.,  and  Godton^  for  the  defendant. 

[Attomeya— ^.  Fmm,  and  Rdbmaon.'] 


*1W\  ^BEFORE  MB.  JUSTICE  COLERIDGE. 

BEX  V.  GBAT  and  WISE.    March  3. 

A  count,  charging  A.  with  a  rape,  as  a  principal  in  the  first  degree,  and  B.  as  principal 
in  the  second  degree,  may  be  Joined  with  another  conntj  cha^ng  B.  as  principal  in 
the  first  degree,  and  A.  as  principal  in  the  second  degree. 

Bape. — Hhi^fint  oount  of  the  indioUnent  charged,  that,  on  the  22d  day  of 
February,  1885,  the  prisoner  Gray  feloniously  assaulted  Eleanor  Harding,  and 
violently,  and  against  her  will,  feloniously  ravished  and  carnally  knew  her;  and 
that  the  prisoner  Wise  was  feloniously  present,  aiding  and  assisting  Gray  in  the 
commission  of  that  felony.  The  second  count  charged  the  prisoner  Wise  with 
having  ravished  Eleanor  Harding,  and  that  the  prisoner  Gmy  was  feloniously 
present,  aiding  and  abetting  him. 

Before  the  prisoners  had  pleaded, 

Ferard,  for  the  prisoners,  moved  to  quash  the  indictment,  on  the  ground 
that  there  was  a  miqoinder-*-each  prisoner  beins  charged  as  a  principal  in  the 
first  degree,  and  also  as  a  principal  in  the  second  degree. 

Coleridge,  J.  What  distinction  do  you  make  in  this  ease  between  a  prin- 
cipal in  the  first  degree  and  a  principal  in  the  second  degree? 

Ferard.  The  stat.  9  Geo.  4,  c.  31,  s.  16,  does  not  award  any  specific  punish- 
ment for  a  piincipid  in  the  second  degree  in  a  case  of  rape;  and  the  judgment 
against  a  principal  in  the  first  decree,  and  that  against  a  principal  in  the  second 
decree,  might  be  different.  In  the  stat.  7  &  8  Geo.  4,  c.  29  (the  Larcenjr  Con- 
sobdation  Act),  there  is  a  specific  enactment,  hr  s.  61,  as  to  principals  in  the 
*1651  ''^^^^  degree;  and  so  there  is  in  the  Malicious  Injuries  Act,  7  &  8  Geo. 
J  4,  c.  80,  s.  26.  This  very  obiection  was  *taken  in  the  case  of  Rex  v. 
Folkes  and  Ludds,  H.  G.  C.  354,(a)  but  it  did  not  ultimately  become  material, 
as  one  prisoner  alone  was  convicteld. 

(a)  In  that  case  the  indictment  in  the  first  count  charged  that  Folkes  committed 
a  rape  on  Elizabeth  Hejthorp,  and  that  Lndds  and  two  others  aided  him  in  so 
doing;  and,  in  the  second  count,  that  Lndds  committed  the  offence  of  rape,  and  that 
Folkes  and  the  two  others  aided  him.  At  the  trial  before  Hr.  Seijt  Storks,  at  the  Ely 
Assises,  it  was  objected  tiiat  the  indictment  should  be  quashed,  or  that  the  prosecutrix 
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GoLEBiBGE,  J.  The  Stat,  of  9  Geo.  4,  c.  31,  8. 16,  awards  the  pmushment 
of  death  to  ''  every  person  conyicted  of  the  crime  of  rape.''  Now  I  take  it  that 
a  principal  in  the  second  degree  falls  clearly  within  that  provision ;  and  that, 
therefore,  the  ohjection,  that  the  judgment  might  be  different,  entirely  fails. 

The  prisoners  pleaded  not  guilty^  and  were  acquitted  on  the  merits. 

OtirtDoodf  for  the  prosecution. 

Ferard,  for  the  prisoners. 

[AttorhejTS — Ward  j*  Son,  and  Soamei.'] 
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Rewards,  under  the  slat.  7  Geo.  4,  c.  64,  a,  28,  for  the  apprehension  of  offenders,  are  not 
confined  to  casea  where  the  person  apprehending  has  had  a  loss  of  time,  or  has  been 
at  an  expense. 

^  BuBGLART.     The  prisoner  was  indicted  for  brealcing  into  the  house  of  Fran- 
cis Jessett,  in  the  nisht-time,  on  the  13th  day  of  September,  1834. 

It  appeared,  that  the  house  had  been  broken  into  by  a  hole  being  made  in  the 
wall  large  enough  for  a  person  to  enter;  and  that  the  son  of  the  prosecutor, 
hearing  the  noise  of  the  breaking  into  the  house,  had  come  down  stairs,  and 
secured  the  prisoner  in  the  actual  commission  of  the  offence. 

Verdicts-Guilty. 


TyrwhiUf  for  the  prosecution,  applied  to  the  learned  judse  to  mnt  a  reward 
to  the  son  of  the  prosecutor,  under  the  stat.  7  (Jeo.  4,  o.  64,  s.  25  (a). 

CousRiDGE,  J.  I  see  that  the  words  of  the  statute  are  <'  expenses,  exertions, 
and  loss  of  time,''  which  seem  to  contemplate  an  outlay  of  money  by  a  person 
eoing  in  pursuit,  or  the  loss  of  his  time  in  going  to  some  distance  to  apprehend 
Uie  offender. 

CarringUm,  amicus  curiae,  mentioned  the  case  of  Bex.  v.  Blake  (h),  in  which 
Mr.  Justice  Williams  ordered  a  reward  to  be  paid  to  a  witness  wno  had  come 
down  stairs  in  a  similar  way  when  a  burglary  was  committed;  but  that  there 
that  witness  did  not  apprehend  the  prisoners,  who  were  thrcKB  in  number,  but 
was  merely  enabled  to  give  such  a  description  of  them  as  caused  their  appre- 
hension. 

Coleridge,  J.    I  remember  that  the  judges  on  the  *8pecial  oommis-  r*i  g^ 
sion  at  Bri  stol,(c)  ordered  rewards  under  this  act,  in  several  instances,   >- 
to  be  paid  to  persons  who  dbplayed  great  courage,  but  who,  like  the  witness  in 
the  present  case,  had  not  been  put  to  any  expense.     I  think,  therefore,  that 
I  ought  to  grant  a  reward.    Let  a  reward  of  5/.  be  paid  to  the  witness  Jessett. 

Order  accordingly. 

J^whiit,  for  the  prosecution. 

[Attorney-— JSott.] 

should  elect.  The  learned  Serjeant  overraled  both  objections,  and  evidence  was  given 
that  Folkes  and  the  three  others,  at  the  same  time  and  place,  sncceasiyelj  committed 
rapes  on  the  prosecatriz,  the  others  aiding  in  tarn.  The  defence  of  Lndds  was  an  alibi. 
The  jary  found  Folkes  gniltj  generally,  and  acquitted  Ludds;  and  the  judges  held  that 
the  conviction  of  Folkes  was  good  on  the  first  count. 

Set  forth  Garr.  Supp.  p.  116. 

Tried  at  the  Berkshire  Summer  Assizes,  1834. 

In  the  year  1832,  before  Lord  Chief  Justice  Tindal,  Mr.  Justice  Taunton,  and  Mr. 
Justice  Bosanquet  On  that  special  commission  Mr.  Justice  Coleridge  was  one  of  the 
counsel  for  the  crown. 


le  convii 
(a)  Se< 
h)  Tri 
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BIVOBI  XB.  JXJ8T10B  PABX. 


BEX  V.  THOMAS  JONES.    March  3. 


Where  a  reward  is  applied  for  nnder  the  stat.  Y  Geo.  4,  c.  64,  b.  28,  for  the  apprehension 
of  an  offender,  and  the  facts  on  which  the  application  is  grounded  hare  not  appeared 
in  evidence,  the  learned  judge  will  require  them  to  be  laid  before  him  on  affidavit. 

HoBSs-STSALDro. — ^The  prisoner  was  charged  with  stealing  a  horse,  the  property  of 
George  Bathe  Oundell.  It  was  lost  from  a  field  at  Hongerford,  and  found  in  the  posses- 
sion of  the  prisoner  in  Hampshire.  Yerdict— Oniltj. 

CaningUm^  for  the  prosecution,  applied  to  the  learned  Judge  to  order  a  reward  to  be 
paid  to  the  prosecutor,  Mr.  Cundell,  on  the  ground  that  he  had  shewn  great  activitj  in. 
going  in  pursuit  of  the  prisoner ;  and  that  he  also,  at  a  considerable  expense,  had  sent 
persons  to  Bath,  to  Oxford,  and.  to  London,  in  search  of  the  person  who  had  stolen  his 
horse ;  and  also  that  he  had  discorered  another  horse,  which  had  been  stolen  bj  the  pri- 
soner, i^ich,  by  his  means,  had  been  restored  to  its  owner. 

Park,  J.  As  these  facts  did  not  appear  on  the  trial,  thej  ought  to  be  laid  before  me 
on  affidavit 

%l^^      An  affidavit  of  these  facts  was  made  by  the  prosecutor,  and  laid  before  *the 
^  learned  judge  at  his  lodgings;  upon  which  his  lordship  ordered  a  reward  of  8/.  to 
be  paid  to  Mr.  Cundell. 

Currmytofi,  for  tiie  prosecution. 

[Attorney— ^a«.] 


OXFORD  ASSIZES. 

BirOEX  MB.  JUSTIOl  PABK. 

REX  V.  NEAL  and  TATLOR.    MarAl. 

In  a  case  of  felonj  the  testimony  of  the  wife  of  an  accomplice  is  not  such  evidence  as  a 
jury  ought  (o  rely  upon  as  confirmation  of  the  statement  of  the  accomplice. 

The  prisoners  were  indicted  for  stealing  a  sheet,  the  property  of  Alban  Boll. 

It  appeared  that  the  stolen  sheet  was  found  in  the  house  of  William  Brain, 
who  was  admitted  king's  evidence;  and  William  Brain  gave  evidence  to  shew 
that  the  prisoners  stole  the  sheet.  ^ 

Park,  J.  What  evidence  have  you,  Mr.  WdUsby^  to  confirm  the  accomplice's 
statement  ? 

WaUihy^  for  the  prosecution.    The  wife  of  the  accomplice. 

Park,  J.    Have  you  no  other  confirmation  f 

Wale^.    No,  my  Lord. 

Park,  J.    Confirmation  by  the  wife  is,  in  a  cause  like  this,  really  no  confir- 
mation at  all.    The  wife  and  the  aooompQce  must  be  taken  as  one  for  this  pur- 
pose.    The  prisoners  must  be  acquitted.  Verdict — Not  guilty. 
*1691       *  Wdle$bjf,  for  the  prosecution. 
J        Cooper,  for  the  prisoners. 

[Attomeys^JK^^Mi^tofi,  and  Looker.} 

See  the  ease  of  Bex  v.  Koakes,  ante,  Vol.  6,  p.  326. 
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BEFORE  MR.  JTTSTIOS  OOLEBIDGS. 

ELLIS,  Clerk  ».  CHINNOOK.    March  6. 

If  a  person  has  bought  a  hone  with  a  warrantji  which  has  been  broken,  and  he  tenders 
the  horse  back  to  the  seller,  who  refuses  to  receive  it,  the  bnjer  is  entitled  to  keep  the 
horse  for  a  reasonable  time,  till  he  can  fiairlj  sell  it,  and  maj  recoTer  against  the  seller 
for  keeping  the  horse  daring  that  time. 

AssuiiffPSiT  on  a  warrantj  that  a  hone  sold  by  the  defendant  to  the  plaintiflF 
was  "  sound,  firee  from  vice,  and  quiet  in  harness/'  Breach,  that  the  horse  was 
''not  quiet  in  harness."  rlet»-—fint,  Non-assumpsit;  iecond,  that  the  horse 
''  was  quiet  in  harness  /'  concluding  to  the  country. 

The  horse  was  sold  by  the  defendant's  son  to  the  plaintiff  on  the  7th  of  May, 
1834. 

Eyidenoe  was  given  of  the  warranty,  and  that  flie  horse  was  not  quiet  in  har- 
ness; And  it  appeared,  that,  on  the  20th  of  Hay,  1884,  the  phdntiff  tendered 
back  the  horse  to  the  defendant,  as  not  beins  quiet  in  harness,  and  that  the  de- 
fendant refused  to  receive  it.  It  was  proved  that  the  horse  was,  on  the  80th 
of  May,  1884,  placed  at  liveij  at  the  Horse  and  Jockey  Inn,  at  Beading,  and 
remained  there  till  Beading  Fur,  which  was  on  the  25th  of  July,  when  it  was 
sold. 

The  plaintiff  sought  to  recover  the  difference  in  price  between  the  sum  of  81/. 
lOf.,  |>aid  by  him  to  the  defendant  as  the  price  of  the  horse,  and  the  sum  of  17/., 
at  which  it  was  sold  at  the  Beading  Fair  ;  and  also  a  sum  of  6^.  15«.  lid.  paid 
for  the  keep  of  the  horse  at  the  Horse  and  Jockey  Inn  during  the  time  it  stood 
there. 

GoLEBiDGE,  J.  (in  summing  up).  With  respect  to  the  *keep  of  the  rn^yrQ 
horse,  I  am  of  opinion,  that,  if  a  person  has  bought  a  horse  with  a  war-  ^ 
ranty,  which  has  been  broken,  and  he  tenders  the  horse  to  the  seller,  and  the 
seller  refuses  to  receive  it  hick,  the  buyer|^  entitled  to  keep  it  a  reasonable  time 
till  he  can  sell  it,  and  for  that  time  he  may  against  the  seller  recover  the  ex- 
pense of  keeping  it ;  but  he  must  not  keep  it  as  long  as  he  chooses.  All  that  he 
IS  allowed  to  do  is  to  keep  for  a  reasonable  time  tUl  he  can  fairly  sell  it,  and 
for  that  time  he  ought  to  be  allowed  for  keeping  it.  If  you  thijak  that  keeping 
the  horse  from  the  80th  of  May  till  the  25tn  of  July  was  keeping  it  for  a  rea- 
sonable time,  you  ought  to  allow  the  sum  of  6/.  15s.  lid.  which  is  claimed.  If 
it  was  a  good  thing  for  the  sale  of  the  horse  to  keep  it  till  Beading  Fair,  you 
will  find  your  ver£ct  for  the  amount  claimed :  but,  if  you  think  the  horse  ought 
to  have  been  sold  within  a  week  or  a  fortnight,  or  some  othler  short  time,  you 
will  deduct  so  much  of  the  claim  as  goes  bevond  that  time. 

Verdict  for  the  plaintiff  for  the  whole  amount  claimed. 

Ludlow,  Seijt.,  and  YcUeif  for  the  plaintiff. 

Jervu,  and  Carrington^  for  the  defendant. 

[Attomeya— ^SWwooJ  and  Knight,'\ 
See  the  ease  of  Watson  v.  Denton,  ante,  p.  86. 


BEX  V.  WHEBLBB,  BOBEBT  COWLEY,  and  JOHN  COWLEY. 

MiTck  9. 

An  indictment  charged  in  the  first  ooont  that  A.  and  B.  killed  a  sheep,  vAA  tuimt  to  Hsal 
one  of  its  hind  legs;  and,  in  the  second  count,  that  G.  received  nine  pounds'  weight  of 
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mutton  JO  iiolen  as  aforwnd;  and,  in  the  third  connt.  that  G.  nerved  the  mntton  '<of  a 
certain  eyil-disposed  person/'  scienter,  &c. : — ^Held,  that,  on  this  form  of  indictment,  all 
the  three  prisoners  might  be  properly  convicted. 

Ths  indiotment  charged,  in  the  firti  count,  that  the  prisoners,  Wheeler  and 
^1711  -^^^  Cowley,  did  feloniously  *]dll  one  sheep,  of  die  ffoods  and  chattels 
•■  of  Heniy  Dean,  ''with  intent  to  steal  one  or  the  hind  legs  of  the  said 
sheep."  The  tiKKmd  count  charged  the  prisoner,  John  Cowley,  with  receiving 
nine  pounds'  weight  of  mutton,  part  of  the  goods  and  chattels  ''  so  stolen  as 
aforesaid,''  he  well  knowing  it  to  be  stolen.  The  third  count  charged,  that  the 
prisoner,  John  Cowley,  receiyed  the  nine  pounds'  weight  of  mutton  from  ''  a 
certain  evil-disposed  person,"  he  then  knowing  that  the  mutton  had  been  stolen 
by  the  said  <'  evil-disposed  person." 

CoLSBiDGS,  J.  I  think  that  the  second  count  cannot  be  supported,  as  it 
states  the  mutton  to  have  been. ''  so  stolen  as  aforesaid  :"  and  there  is  no  steal- 
ing^mentioned,  as  the  first  count  only  imputes^to  the  otner  prisoner  an  intention 
to  steal. 

MLean^  for  the  prosecution,  referred  to  the  third  count,  where  it  was  stated 
that  the  mutton  was  stolen  by  some  evil-disposed  person. 

CoiiERiDOB,  J.  Upon  that  count  two  difficulties  present  themselves:  the 
trst  is,  whether,  if  the  principal  felon  be  known,  ms  name  should  not  be 
stated;  and,  if  not  known,  whether  it  should  not  be  charged,  that  he  is  un- 
known. 

Mr.  TomeSf  the  clerk  of  the  indictments,  stated,  that  since  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  54,  it  had  been  usual  to  frame  a  count  against  a  receiver  in 
this  form.(a) 

Coleridge,  J.  The  other  difficulty  is  this ;  this  count  is  for  receiving  stolen 
goods;  and  it  is  loined  not  with  another  count  against  other  persons  for  steal- 
*1721  ^°K  anythmg,  but  with  a  count  for  killing  with  intent  to  steal ;  *whioh 
-■  appears  to  me  to  be  an  offence  quite  distinct  in  its  nature  from  that  im- 
puted to  the  prisoner,  John  Cowley.  I  shall  not  stop  the  case,  but  I  will  take 
osre  that  the  prisoner,  John  Cowley,  has  any  advantage  that  can  arise  firom  the 
objection,  if,  upon  consideration,  I  should  think  it  well  founded. 

The  jury  found  all  the  prisoners  guilty. 

JPLean,  for  the  prosecutbn. 

[Attorney— JleJi.] 

The  two  prisoners  Wheeler  and  Eobert  Cowley,  were  afterwards  sentenced  to 
be  transported  for  life,  and  the  prisoner,  John  Cowley,  to  be  imprisoned  and 
kept  to  hard  labour  for  six  calendar  months — the  last  week  in  solitary  confine- 
ment. 


GORDON,  Esq.  v.  Coz,  Widow.    March  8. 

In  trespass  for  taking  carriage  horses  which  the  plaintiff  had  hired  of  the  defendant  to 
take  him  away  from  the  defendant's  inn,  the  defendant  pleaded  that  the  plaintiff  refhsed 
to  pay  his  bill  for  entertainment,  and  that  the  defendant  did  so  to  prevent  the  remoyal 
of  the  plainttrs  carriage.  To  this  plea  the  pliOntiir  replied,  that  he  had  "tendered" 
the  defendant  45^ ;  and  the  defendant  rejoined,  denying  the  tender.  It  was  proved 
that  the  plaintiff  pnt  down  the  money,  and  offered  it,  if  the  defendant  "  wonld  take  H 
in  fnll  of  the  bill :"— Held,  that  this  was  not  a  valid  tender,  and  that  this  evidence  did 
not  support  the  replication: — ^Held,  also,  that  on  these  pleadings  the  Jury  are  not  to 
consider  the  reasonableness  of  the  defendant's  bill. 

(a)  See  the  ease  of  Bex  e.  Jvrls,  ante,  YoL  6,  p.  1S6. 
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Trispabs.  The  firU  connt  of  the  declaration  was  for  false  imprisonment; 
ieeond  count,  that  the  plaintiff  had  hired  certain  horses  to  draw  his  carriage  part 
of  the  way  from  Oxford  to  London,  and  that  the  defendant  took  away  the  horses. 
Fleas— ^r«^  to  the  whole  declaration,  Not  guilty ;  ucond,  to  the  second  count, 
that  the  horses  were  the  horses  of  the  defendant^  and  that  the  plaintiff  had  not 
hired  them  (concluding  to  the  country) ;  thirds  to  the  second  count,  that  the  de- 
fendant was  an  innkeeper^  *and  that  the  plaintiff  owed  her  a  large  sum  nyrg 
of  money  for  the  lodging  and  entertainment  of  the  plaintiff  and  his  family  ■- 
and  for  the  standing  of  his  carnage  at  the  defendant's  inn;  and  that  the  plun- 
tiff  refused  to  pay  the  said  sum ;  and  that,  to  prevent  the  removal  of  the  plaintiff's 
carriage,  the  defendant  removed  the  horses.  Replication  to  third  plea,  that  after 
the  debt  was  incurred,  and  before  the  removal  of  the  horses,  the  plaintiff"  ten- 
dered" to  the  plaintiff  the  sum  of  462.  12s  Id.  Rejoinder,  denying  the 
the  tender. 

It  appeared  that  the  plaintiff,  who  was  a  gentleman  of  fortune  residing  in  the 
county  of  Somerset,  had  come  with  his  wife  and  another  ladv  to  attend  the 
installatioi^  of  the  Duke  of  Wellington  as  Chancellor  of  the  University  of  Ox- 
ford, and  that  they  had  taken  up  their  abode  at  the  King's  Arms  Hotel  at 
Oxford,  which  was  kept  by  the  defendant.  The  plaintiff  and  his  party  came  to 
the  hotel  on  the  9th  of  June,  1834,  and  left  on  the  14th  of  that  month.  It 
further  appeared,  that,  on  the  14th  of  June,  the  plaintiff  ordered  his  bill,  and 
desired  that  horses  should  be  put  to  his  carriage.  The  bill  brought  to  him  bv 
the  defendant's  daughter  amounted  to  49/.  19s.  Id,,  (including  a  charge  of  2i. 
8«.  Id,  for  servants ;)  and  the  horses,  which  were  post  horses  the  property  of 
the  defendant,  were  brought  out,  and  one  of  them  placed  by  the  side  of  the  pole 
of  the  plaintiff's  carriage.  It  further  appeared,  that  the  plaintiff  complained 
that  he  was  overcharged,  and  said  he  should  make  deductions  from  the  bill,  so 
as  to  reduce  it  to  46/.  12s.  Id,  The  defendant's  daughter  refused  to  abate  any 
thing,  and  ordered  the  horses  to  be  taken  from  the  carriage,  and  replaced  in  the 
stable,  which  was  accordingly  done.  It  was  proved  by  Mr.  Woolley,  the 
brother-in-law  of  the  plaintiff,  that  the  plaintiff  put  down  on  the  table  the  sam 
of  46/.  12«.  Id.,  and  the  defendant's  daughter  refused  to  take  it ;  but  in  his 
cross-examination  he  said,  <'  Mr.  Gordon  offered  the  money,  if  Miss  0)x 
would  take  it  in  fuU  of  the  bill,  and  *give  a  receipt."  It  further  ri^yjA 
appeared,  that  the  plaintiff,  for  want  of  post  horses,  did  not  leave  the  ^ 
defendant's  hotel  for  five  hours  after  this  time,  when  Mr.  Walsh,  a  solicitor, 
who  was  called  in  by  the  plaintiff,  persuaded  the  defendant  to  deduct  3/.  from 
her  bill,  and  to  let  the  plaintiff  have  horses,  which  she  accordingly  did.  It  was 
further  proved,  that  the  plaintiff  had  ordered  a  relay  of  horses  at  Tetsworth, 
which  was  used  by  another  person,  because  the  plaintiff  did  not  arrive  at  Teta- 
worth  at  the  time  he  had  named,  and  that  the  plaintiff  was  delayed  in  consequence. 

Ludlow,  Serjt.,  for  the  defendant.  The  tender  relied  on  by  the  plaintiff  is 
not  good  in  point  of  law,  as  he  required  that  the  money  should  be  taken  in 
complete  discharge  of  the  bill,  which  is  a  condition  which  no  debtor  has  a  right 
to  make  at  the  time  of  a  tender  of  a  sum  of  money.  With  respect  to  the  tak- 
ing away  of  the  post  horses  by  the  order  of  Miss  Cox,  I  submit  that  no  inn- 
keeper is  bound  to  provide  post  horses  for  a  ffuest,  unless  there  has  been  a 
previous  agreement  to  that  effect,  of  which  there  is  no  evidence  in  the  present 
case. 

Coleridge,  J.,  (in  summing  up.)  The  first  question  you  wiU  consider  is, 
whether  the  plaintiff  was  either  assaulted  or  imprisoned.  The  next  question  is, 
whether  the  plaintiff  had  hired  the  horses.  And  the  defendant  has  also  alleged, 
that  the  plaintiff  was  indebted  to  her,  and  had  refused  to  pay  her ;  to  which 
the  plaintiff  replied,  that  he  tendered  her  a  sum  of  money;  and  whether  that 
sum  of  money  has  been  tendered  or  not,  will  form  the  thiid  question  in  this 
cause.  It  is  cl^ar  that  there  was  no  assault,  and  there  seems  to  have  been  no 
restraint  on  the  person  of  the  plaintiff,  or  of  any  of  his  party,  so  as  to  prevent 
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them  from  going  wheroTer  they  pleased.  With  respect  to  the  hiring  of  the 
*1751  ^^'^^^^  7^^  ^^^'  ^J  w^^^cf  ^3  horses  being  brought  out  in  the  *mann6r 
^  described^  convinces  jou  that  there  had  b^n  a  previous  hiring  of  them 
in  the  same  way  as  at  the  other  inns  at  which  the  plaintiff  had  bespoken  horses. 
With  respect  to  the  question  of  tender,  I  should  tell  jou  that  a  partj  may  do 
one  of  two  things — he  may  either  resist  a  claim  altogether,  or  tender  a  less 
sum ;  but  if  he  take  the  latter  course,  he  must  not  encumber  his  tender  with 
the  condition  that  the  other  party  shall  accept  the  money  in  full  discharge  of 
the  debt,  because  that  is  putting  the  person  who  claims  the  money  under  the 
disadvantage  of  never  being  able  to  claim  more,  even  if  he  is  entitled  to  a  larger 
sum.  Now  the  effect  of  the  evidence  here  is,  that  the  sum  offered  by  the  phun- 
tiff  was  offered  in  entire  discharge  of  the  bill;  and  that  being  so,  it  is  not  a 
valid  tender.(a) 

The  foreman  of  the  jury.  My  Lord,  we  wish  to  know  if  we  are  to  consider 
the  reasonableness  of  the  defendant's  bill  ? 

GoLEBiDas,  J.  That  point  does  not  arise.  The  form  of  the  pleading?  is 
such  as  not  to  raise  the  question.  Yerdict  for  the  defendant. 

Mauie,  and  TyrvohiUf  for  the  plaintiff. 

Ludlow^  Seijt,  and  Wahsby^  for  the  defendant. 

[Attorneys — WiUiamton  and  R6ba<m,1 


♦176]  ♦WORCESTER  ASSIZES. 

BEl-OBS  MR.  JUSTIOE  PARK. 

BEX  v.  SARAH  SIMMONDS.    ManJi  12. 

A.  WEB  to  be  tried  for  felony  at  the  aesizes  for  the  county  of  W.,  and  B.,  a  material  wit- 
ness for  A.,  was  committed  to  the  W.  city  prison  for  further  examination,  on  a  charge 
of  felony : — ^Held,  that  before  the  trial  of  A.,  the  governor  of  the  W.  city  prison  ought 
to  allow  A'b  attorney  to  see  B.  in  his  presence. 

Thi  priaoner  was  charged  with  receiving  seven  golden  rings,  knowing  them 
to  be  stolen. 

Watitm,  for  the  prisoner,  moved  for  an  order  for  Mr.  Frjzer,  the  prisoner's 
attorney,  to  see  a  person  who  was  committed  to  the  prison  of  the  city  of  Wor- 
cester for  farther  examination,  on  a  charge  of  felony,  she  being  a  material  wit- 
ness for  the  prisoner  Sarah  Simmonds.  He  moved  this  on  an  affidavit,  which 
stated  these  facts,  and  that  Mr.  Fryzer  had  applied  to  the  governor  of  the  city 
prison,  and  also  to  one  of  the  magistrates  of  the  city. 

Park,  J.  The  governor  of  the  city  prison  ought  to  allow  the  prisoner's 
attorney  to  see  the  witness  in  his  presence.  ' 

Mr.  Griffiths,  the  governor  of  the  city  prison,  stated,  that  he  had  offered 
that,  bat  that  Uie  prisoner's  attorney  wished  to  see  the  witness  apart,  which  he 
would  not  allow. 

Park,  J.    You  acted  most  correctly.  Motion  refused. 

Whitmaref  for  the  prosecution. 

Wattanp  for  the  prisoner. 

[Attorneys — Owinndl  ^  Hugluiy  and  FryurJl 

(a)  See  the  cases  of  Cheminant  v.  Thornton,  ante,  Vol.  2,  p.  60;  and  Peacock  9.  Dixon, 
Id.  p.  61. 
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♦BEX  V.  BIYEBfi.    March  18. 

If  a  prisoner's  examination  before  a  magistrate  condade  "taken  and  twam  before  me," 
and  under  that  be  the  magistrate's  signatare,  it  is  not  receivable  in  eTidence;  and  the 
jadge  will  neither  allow  the  magistrate's  clerk  to  prore  that  in  fact  it  was  not  sworn, 
nor  will  he  receire  parol  eyidence  of  what  the  prisoner  said. 

Night  poacUng. — ^The  prisoners  were  charged  on  the  stat.  9  Geo.  4,  c.  69, 
8.  9,  with  poaching  in  the  night-time,  (being  armed,)  on  the  knd  of  John  Tay- 
lor, Esq. 

It  was  proposed  on  the  part  of  the  prosecution,  to  eiTe  in  evidence  a  state- 
ment made  by  the  prisoner  before  the  Kev.  Gteorge  Turberville,  the  oommittmg 
magistrate,  which  had  been  rednced  into  yrriting.  At  the  conclusion  of  the 
statement  were  written  the  words  '^ taken  and  suHjm  before  me;*'  and  under 
those  words  was  the  signature  of  Mr.  Turberville,  the  magistrate. 

Park,  J.    I  cannot  receiye  this;  it  appears  to  have  been  taken  on  oath. 

F.  V.  Lee,  for  the  prosecution,  proposed  to  call  Mr.  Skey,  the  magistrate's 
clerk,  to  prove  Uiat  the  prisoner  had  in  fact  not  been  sworn. 

Park,  J.  I  cannot  fdlow  Mr.  Skey  to  contradict  the  writing  of  the  magis- 
trate. 

F.  F.  Lee  proposed  to  give  parol  evidence  of  what  the  prisoner  sud  before 
the  magistrate;  and  cited  the  case  of  Bex  v.  Beed,  1  M.  &  M.  403,(a)  which 
was  a  case  of  murder,  in  which  the  examination  of  the  prisoner  by  the  coroner 
was  inadmissible  on  account  of  an  irregularity,  and  Lora  Chief  tfustice  Tindal 
allowed  the  coroner  to  give  parol  evidence  of  what  the  prisoner  said. 

*Park,  J.    I  cannot  receive  parol  evidence.     I  remember  a  case  in  r^yra 
which  a  heading  of  a  deposition  was  used,  and  it  stated  that  the  prisoner  I- 
was  sworn.    The  written  evidence  was  rejected;  and  parol  evidence  was  offered, 
and  that  was  rejected  also.    As  I  see  that  there  is  a  writing,  I  cannot  receive 
parol  evidence.  Verdict — ^Not  Guilty.(6) 

F.  V.  Lee,  for  the  prosecution. 

[Attorneys  for  the  prosecution— CTorib  and  Sk^.} 


KEX  V.  CHARLES  PRICE.    March  12. 

A  person  who  is  employed  by  a  lord  of  a  manor  as  a  watcher  of  his  game  preserves,  is  a 
person  having  auUiority  to  apprehend  night  poachers,  and  he  need  not  have  any  writ^ 
ten  authority  ttom  tiie  lord  of  the  manor. 

Where  a  person  is  found  night  poaching  on  the  manor  of  A.,  by  one  of  his  watchers,  sad 
is  pursued  off  the  manor,  and  then  on  to  it  again,  and  there  snaps  his  gun  at  the 
watcher,  he  is  guilty  of  a  capital  offence,  under  Uie  stat.  9  Geo.  4,  c.  31,  ss.  11  kit. 

The  prisoner  was  indicted  under  the  stat.  9  Gteo.  4,  o.  81,  ss.  11  and  12,  f<v 
attempting  to  discharge  loaded  arms  at  Thomas  Oreaves,  with  intent  to  murder 
him.  The  indictment  ab90  contained  the  usual  counts,  laying  an  intent  to  dis- 
able, to  do  grievous  bodily  harm,  &c. 

It  appeared  that  the  prosecutor,  who  was  not  a  regularlv  appointed  game- 
keeper, was  employed  as  a  watcher  to  watch  for  poachers  in  the  game  preserves 
of  the  Earl  of  Coventry ;  and  that,  on  the  night  of  the  22d  of  November,  18M, 
the  prosecutor  and  another  watcher  found  the  prisoner  and  two  other  persons  in 

(d\  The  report  does  not  state  what  the  irregularity  in  the  written  examination  was.  It 
has  Deen  suggested  to  us  that  it  was,  that  the  examination  was  not  signed  by  the  pri- 
soner.   See  the  case  of  Rex  o.  Pressly,  ante,  Yol.  6,  p.  183. 

(b)  See  the  case  of  Bex  «.  Bentley,  ante,  YoL  6,  p.  146. 
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airood  of  Lord  Ocffeatrj,  called  Oattaorofly  sitaate  in  a  manor  belon^ng  to  hia 
lofdflhip ;  that  they  parsQed  the  priaonera  oat  of  that  wood  into  a  field  not  within 
his  lorddiip's  manor,  and  of  which  his  lordship  was  neither  owner  noroooupierj 
and  that,  being  hard  parsned,  the  prisoner  retamed  back  into  Lord  Goventiys 
manor;  and,  being  still  pursued,  he  levelled  his  gan  and  snapped  it  at  the  pro- 
^1791  ^^^^^^'  so  as  to  burst  the  copper  cap  of  the  sun  and  make  a  small  flash. 
^  *The  prisoner  w48  immediately  secured,  and  his  gun  was  ascertained  to 
be  loaded  with  powder  and  shot. 

Oodson^  for  tne  prisoner,  submitted  that  the  prisoner  ought  to  be  acquitted 
on  two  grounds :  first,  that  there  was  no  sufficient  proof  that  the  prosecutor  was 
such  a  servant  of  Lord  Coventry  as  was  auUiorized  to  apprehend  persons  who 
were  out  niffht  poaching;  and,  second,  that,  if  the  prosecutor  had  such  autho- 
ritj;  his  authority  ceased  from  the  moment  that  the  prisoner  was  out  of  Lord 
Coventry's  manor;  and  that  the  fftot  ^t  he  was  driven  upon  the  manor  again 
l^  the  prosecutor  and  his  party  could  make  no  difference,  and  would  not  give 
the  prosecutor  an  authority  to  apprehend,  if  he  had  it  not  in  the  field  into  which 
the  prisoner  had  run.     He  cited  the  case  of  Bex  v.  Addis,  ante,  Vol.  6,  p.  838. 

C.  Phillips,  for  the  prosecution,  cited  the  case  of  Capt.  Moir,  who  was  tried 
before  Lord  Tenterden,  on  the  Home  Circuit.  In  that  case  the  person  who  was 
killed  by  Capt.  Mtnr  persisted  in  crossing  his  land  where  there  was  no  path, 
and  Capt.  Moir  went  nome  to  fetch  his  pistols,  and,  meeting  the  deceased,  some 
an^  words  passed,  and  Capt.  Moir  shot  the  deceased,  and  killed  him.  Upon 
this  evidence  Lord  Tenterden  left  it  to  the  juiy  to  say  whether,  at  the  time 
when  Capt.  Moir  shot  the  deceased,  he  was  in  fear  of  the  loss  of  his  own  life; 
and  the  jury,  finding  that  he  was  not,  Capt.  Moir  was  convicted  and  executed. 

F.  V.  LeCf  on  the  same  side.  The  witnesses  have  stated  that  this  wood  is  in 
Lotd  Coventry's  manor,  and  that  they  were  Lord  Coventr/s  servants. 
^1801  Godson,  Jn  the  case  of  Capt.  Moir  it  appeared  that  *the  prisoner 
^  went  home  to  fetch  his  pistols,  which  is  wholly  different  from  the  pre- 
sent case;  I  should  submit  that  the  prosecutor,  when  the  prisoner  got  off  the 
manor,  ought  to  have  stopped,  whereas  he  followed  the  prisoner  off  Lord  Coven- 
try's manor.  There  is  also  no  proof  of  any  deleffation  of  authority  bv  Lord 
Coventrv  which  authorised  the  prosecutor  to  apprehend  the  prisoner.  The  pro- 
seeator  had  no  puUie  authority,  and  he  is  not  a  known  officer.  There  is  no 
writing  produced;  and,  upon  this  evidence,  it  must  be  taken  that  the  authority 
of  the  prosecutor  was  to  watch  the  game,  and  not  to  apprehend  poachers. 

Pabk,  J.  The  inclination:  of  my  opinion  is,  that  this  case  is  not  governed 
by  that  of  Rex  v.  Moir;  and  I  think  that  the  case  of  Rex  v.  Addis  aoes  not 
imply.  If  the  firing  bed  taken  place  off  the  manor,  I  should  net  <lecide  whether, 
if  death  had  ensued,  it  would  have  been  murder  or  manslaughter;  but,  as  it 
ooenrred  on  the  manor,  I  think  it  is  the  same  as  if  the  parties  had  never  been 
off  the  manor.  With  respect  to  the  authority  to  apprehend  being  in  writing,  I 
do  not  find  any  case  that  requires  that  it  should  be  so.  I  shall,  therefore,  de- 
cide at  present  that  the  prosecutor  had  sufficient  authority  to  apprehend  tres- 
passers who  were  there  in  the  nitffat  to  destroy  the  game.  I  will,  however, 
confer  with  my  learned  Brother  Coleridge,  and  reserve  the  case  for  the  opinions 
of  the  jud»3s,  if  necessary.  Verdict— Guilty. 

Park,  J.  In  this  case  two  objections  were  taken  by  Mr.  GMson,  which  I 
then  overruled,  and  I  am  confirmed  in  my  opinion  bv  that  of  my  learned 
brother.  It  was  first  contended  that  it  was  not  shewn  that  the  prosecutor  had 
^1811  ^^^^^°^  authority  to  apprehend  the  prisoner;  and,  second,  that,  as  the 
•■  prisoner  had  escaped  out  of  the  manor,  *and  was  pursued  back  again, 
the  prosecutor  had  no  right  to  apprehend.  In  support  of  the  latter  objection, 
the  case  of  Rex  v,  Addis  was  cit^.  In  that  case  it  appeared  that  the  prosecu- 
tor's servant,  who  was  trying  to  apprehend  the  prisoner,  had  no  authority  what- 
ever to  apprehend,  which  was  not  so  here;  that  is,  therefore,  unlike  the  present 
case.    The  case  of  Rex  v.  BalL  1  M.  C.  C.  880,  is  much  nearer  in  point.    In 
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that  cMe  there  was  no  written  authority  to  apprehend,  and  the  shooting  was  on 
a  turnpike  road.  Under  these  circumstanees  I  think  that  I  rightly  OTermled 
the  ot]gections. 

C.  PhiUipij  and  F.  V.  Lee,  for  the  proseention. 

Oodtariy  for  the  prisoner. 

[Attonie7»— TToodwortf  and  FtZfon.] 


BSFOBS  MB.  JUSTICE  GOLIBIDGE. 


DRINKWATER  v.  PORTER.    March  11. 

On  an  iflsne  Joined,  whether  a  certain  place  sitnate  on  the  bank  of  a  rirer  is  a  pablic 
landing-place  for  all  the  king's  Babjects,  eridence  may  be  giren  of  repatation  that  it  is 
not  a  pablic  landing-place. 

Tbbspass  for  taking  plaintiff's  weights  and  scales.  Pleas-^first,  not  goilty  ; 
seoond|  that  they  were  inoombering  the  defendant's  olose,  and  therefore  he  re* 
moved  them.  Replication — ^that  there  was  a  public  landing-plaoe  from  the 
Avon  over  the  phiee  in  qaestion  for  all  the  king's  sabjectS|  and  that  the  plun* 
tiff  had  placed  &e  goods  there  for  the  purposes  of  landing.  Rejoinder — ^travers- 
ing the  right 

it  app^red  that  the  place  in  qaestion  was  a  small  pieoe  of  ground  between 
the  turnpike  road  leading  from  Evesham  to  Pershore  and  the  river  Avon,  and 
was  a  landing-place  for  the  boats  and  barges  navigating  the  river. 

*The  defendant  alleged  that  it  was  a  private  landing-place  belonging  r^i  oo 
to  him,  and  had  belong  to  his  ancestors.    Among  other  testimony^  he  ■- 
called  a  witnessi  who  was  asked  whether  he  had  not  heard  from  old  deceased 
persons  that  it  was  the  private  landing-place  of  the  defendant  and  his  unde, 
who  had  it  before  him. 

Tod/ourd,  Seijt ,  for  the  plaintiff|  objected  that  the  question  could  not  be  pat. 
Reputation  is  evidence  of  public  rights,  but  not  against  them. 

ColxbidoB|  J.  Surely  there  can  be  no  distincticm.  If  it  be  evidence  to 
establish  a  public  right,  it  must  be  admissible  to  shew  that  the  public  have  not 
that  right.  If  you  can  prove  that  there  was  a  reputation  that  there  was  a  pub* 
lie  way,  can  you  not  prove  that  there  was,  on  the  contrair,  a  reputation  that 
there  was  not  a  public  way  there  ?  It  would  be  very  hard  if  it  were  not  so.  I 
shall  receive  the  evidence. 

The  examination  was  thereupon  continued,  and  farther  evidence  was  ^v«i 
<»f  reputation  against  the  public  right.  Verdict  for  the  plaintiff. 

ra{^i^,  Seijt,  and  A  F.  i?tdban&,  for  the  plaintiff. 

MnUe,  Ludlow,  Seijt.,  and  LunU^,  for  the  defendant. 

[Attomeya— TToribiMn,  and  Biole,'] 

Ik  the  ensuing  term  Maule  obtained  a  rule  for  a  new  trial,  on  the  ground 
Aatthe  verdict  was  against  evidence;  which  rule  was,  after  argument,  discharged. 
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•STAFFORD  ASSIZES. 

(Oroton  Stde.) 

BXFORB  Ma.  JUSnCX  OOLSBIDQB. 


BEX  o.  TOMLmSON.    March  19. 

The  MTTftiit  of  the  owner  of  a  wood  attempted  to  apprehend  a  poacher  whom  he  fonnd 
there  at  eight  o'clock  on  the  mornhig  of  the  17th  of  December,  and  the  poacher  shot  at 
him: — ^Held,  that  this  was  not  a  capital  offence  within  the  stat  9  Geo.  4,  c.  31,  ss.  11 
4  13,  as  there  was  no  proof  that  the  poacher  was  in  porsnit  of  game  an  hour  before 
sonriae. 

Indictment  on  the  stat.  9  Gko.  4,  c.  31,  ss.  11  k  12,  for  shootiDg  at  Robert 
Evans,  with  intent  to  murder  him,  &c.  There  were  the  usual  counts  laying  the 
intent  to  disable,  to  do  grievous  bodilj  harm,  &c. 

The  prosecutor  said,  <<  I  am  in  the  service  of  Mr.  Gifford.  On  the  mominff 
of  the  17  th  of  December,  1834, 1  was  going  to  mj  work  at  Breewood,  when  I 
heard  a  shot  fired  in  a  plantation  belonging  to  mj  employer.  I  soon  after  saw 
the  prisoner  there ;  he  dropped  a  hen  pheasant.  I  went  after  him,  and  he 
turned  and  pointed  his  gun  at  me,  but  did  not  put  it  to  his  shoulder.  I  said 
^  No,  no,'  and  turned  the  barrel  aside.  The  gun  went  off,  and  I  secured  him.'' 
In  his  cross-examination  he  said,  "  I  am  not  sure  that  it  was  before  eight  o'clock 
in  the  morning  when  this  occurred." 

Ood9on  and  F.  V.  Lee,  for  the  prisoner,  submitted,  that  if  the  prisoner,  had 
not  been  in  pursuit  of  same  an  hour  before  sunrise,  the  prosecutor  had  no  right 
to  apprehend  him ;  and  that  that  beiuff  so,  the  crime  of  the  prisoner,  if  death 
bad  ensued,  would  have  been  manslaughter  only. 

Co£LBiDOS,  J.,  held  this  objection  mtal,  and  directed  an  acquittal. 

Verdict— Not  guilty. 

Busby,  for  the  prosecution. 

Godian,  and  F.  F.  Lee,  for  the  prisoner. 

[Attorneys— PAtUipf  and  Bowler.'] 


'^184]  *REX  V.  EENBICK,  and  seven  Others. 

The  9th  sect,  of  the  stat  9  Qeo.  4,  c.  69,  which  relates  to  night  poaching,  creates  two  dis- 
tinct offences:  First,  the  mUring  in  the  night  en  land,  to  the  namber  of  three,  some 
one  of  them  being  armed ;  and,  second,  the  btmg  in  the  night  on  land  to  the  namber  of 
three,  some  one  of  them  being  armed. 

The  form  of  indictment  for  night  poaching  given  in  Jerv.  Arch,  is  good. 

Night  poaching. — ^The  indictment,  which  was  on  the  stat  9  Gko.  4,  c.  69, 
0.  9,  charged  that  the  prisoners  on  &c.,  at  &c.,  ^'  by  night  did  together  unlaw- 
fully enter  and  were  in  certain  land  in  the  occupation  of  John  Smiwe  Mauley, 
there  situate,  for  the  purpose  then  and  there  by  night  as  aforesaid  of  takins  and 
d^troying  game,  the  said  Timothy  Kendrick  [and  the  others,  naming  tnem] 
being  iken  and  there  by  night  as  afaretaid  armed  toith  guns  and  other  offensive 
^oeapons,  against  the  form  of  the  statute,^'  &c.(a). 

a  PhiUijps^  and  Oodson,  for  the  prisoners,  objected  that  the  mdictment  did 

(«)  This  indictment  is  exactly  in  the  form  given  in  Jerv.  Arch«  Or.  PL  p.  497. 
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not  contain  any  saffioient  allegation  that  the  priaoners  were  anned  when  thej 
entered  the  knd.  Th^  oited  the  form  given  in  Arohhold's  edition  of  Peel's 
Act8,(a)  and  the  case  of  Davis  and  Others  v.  The  Eing.(&) 

^Coleridge,  J.  Precedents  hj  persons  who  are  deceased  are  had  re-  moe 
oonrse  to  as  a  sort  of  authority,  and  no  doubt  they  are  justiy  entitled  to  I- 
it ;  but  in  this  particular  case,  with  all  the  respect  I  feel  for  Mr.  Archbold  and 
Mr.  Jervis,  I  find  that  the  two  precedents  difiler,  and  I  think  the  best  course  to 
adopt  is  not  to  pronounce  an  opinion  upon  them,  but  to  look  at  the  words  of 
the  act.  Now,  this  act  of  parliament  constitutes  two  kinds  of  offences — ^first^ 
the  entering  on  land,  one  of  the  party  being  armed ;  and,  secondly,  the  being 
in  land  armed.  Now,  suppose  this  indictment  was  for  being  in  land  armed, 
what  would  become  of  this  objection  ?  could  it  be  said  that,  supposing  that  an 
indictment  was  against  an  individual  for  being  in  land  armed,  it  would  not  be 
mifficient  to  prove  that  he  was  so  f  Yet,  trying  it  by  that  test,  the  allegation 
here  would  be  proved  by  the  person's  being  found  armed  on  the  land,  whether 
he  carried  the  arms  there  or  not.  Again,  supposing  them  to  be  charged  with 
an  unlawful  entry,  one  of  them  being  armed ;  though  there  might  be  some  more 
diffieulty  there,  that  also  would  be  proved  without  anv  further  proof  than  that 
he  was  there  with  *arms.  But  this  is  a  mixed  count,  because  it  charges  r^cioc 
both  the  entry  and  the  being :  however,  the  prosecutors  need  not  prove  *- 
the  whole }  and  that  being  so,  this  case  comes  to  the  offence  of  oeing  on  the 
land  armed,  which  cannot  aidmit  of  any  argument.  It  is  enough  to  say,  that  all 
the  requisites  of  the  statute  have  been  complied  with ;  and  I  therefore  think 
that  there  is  nothing  in  the  objection.  Verdict — Guilty  (c). 

(a)  2  Peel'B  Acts,  209.  The  form  of  indictment  there  giyen  is  as  follows: — "That  A. 
B.,  late  of,  kC;  together  with  dirers  other  evil-disposed  persons,  to  the  number  of  three 
and  morei  tothe  jarors  aforesaid  unknowni  on  &c.|  at  about  the  hour  of  eleven  on  the 
night  of  the  same  day,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, being  then  and  Ihere  retpeeHvdy  armed  with  gune^  did  then  and  there  together^  by  night 
at  aforetaid,  and  armed  at  aforetaidj  tmUswfttlfy  enter  certain  inclosed  land,  then  in  the  oc- 
cupation of  one  G.  D.  there  situated,  and  were  then  and  there  by  night  as  aforesaid 
together  nnlawftilly  in  the  said  land,  for  the  purpose  then  and  there  of  taking  and  de- 
stroying game,  against  the  form  of  Uie  statute,'^  &c. 

(5)  In  the  case  of  Davis  v.  The  King  (in  error),  5  M.  &  R.  78,  10  B.  k  0.  89,  the  indict- 
ment charged  that  the  prisoners  on  &c.,  at  &c.,  **  being  to  the  number  of  three  and  more 
persons  together,  did  by  night  unlawfully  enter  divers  closes  and  inclosed  lands  there 
situate,  and  being  in  the  occupation  of  the  said  E.  0.,  and  were  then  and  there  in  the 
said  closes  and  lands,  armed  with  gmiB  and  other  olTensive  weapons,  for  the  purpose  of 
then  and  there  taking  and  destroying  game,  against  the  form  of  the  statute,"  &c.  This 
indictment  was  held  bad,  and  Lord  Tenterdeo,  C.  J.,  said — *^  The  phrase  used  is,  that  the 
defendants  '  did  by  night  unlawfully  eater  divers  closes,  and  were  then  and  there  in  the 
said  closes,'  ^.,  not  that  they  '  by  night  did  unlawfully  enter  and,'  &c.  If  the  words  *  by 
night  had  occurred  at  the  beginning  of  the  sentence,  they  might  have  governed  the 
whole,  or,  if  they  had  been  at  the  end  of  the  sentence,  they  might  have  referred  to  the 
whole ;  but  here  they  are  in  the  middle  of  the  sentence,  and  are  applied  to  a  particular 
branch  of  it,  and  cannot  be  applied  to  that  which  follows.  The  two  members  of  the  sen- 
tence are  distinct :  the  first  states  the  entry  into  the  closes  by  night,  but  does  not  state 
that  the  defondants  were  armed,  or  the  intent  with  which  they  entered.  The  second 
branch  states,  that  they  were  in  the  closes,  armed,  for  the  purpose  of  destroying  game, 
but  not  that  they  were  there  by  night.  Neither  oif  those  branches  of  the  sentence  coa- 
tains  all  that  Is  requisite  to  constitute  an  offence  within  the  statute,  and  the  two  being 
distinct,  the  indictment  is  bad." 

(e)  The  words  of  the  statute  9  Geo.  4,  c.  69,  s.  9,  are— "That  if  any  persons,  to  the 
number  of  three  of  more  together,  shall  by  night  unlawfVilIy  enter  or  be  in  any  land, 
whether  open  or  inclosed,  for  the  purpose  of  taking  or  destroying  game  or  rabbits,  any 
of  sueh  persons  being  armed  with  any  gun,  crossbow,  firearms,  bludgeon,  or  any  other 
offionsive  weapon,  each  and  every  such  persons  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  before  the  justices  of  gaol  delivery,  or  of  the  court  of  great  ses- 
sions of  the  county  or  place  in  which  the  offence  shall  be  committed,  shall  be  liable,  at 
the  discretion  of  Uie  court,  to  be  transported  beyond  seas  for  any  term  not  exceeding 
fourteen  years  nor  less  than  seven  years,  or  to  be  imprisoned  and  kept  to  hard  labour  for 
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Whateiey,  Phillfjps,  GocUoHj  and  F,  Y,  LtCy  for  the  respective  prisoners. 
[Attomejfr-«CWNBatf  ^  Hcfbkke,  and  Pauman,'] 


n87]       *REX  V.  SPILSBUBT,  FERBALL,  and  Others.    March  20^. 

A  statement  made  by  a  prisoner  when  he  is  drunk,  is  receivable  in  eyidence;  and,  $emhli^ 
that  if  a  constable  gave  him  liqnor  to  make  him  so,  in  the  hope  of  his  saying  some- 
thing,  that  will  not  render  the  statement  inadmissible,  but  it  will  be  matter  of  observa- 
tion for  the  judge  in  his  summing  up. 

If  a  prisoner,  during  the  examination  of  the  witnesses  against  him  before  the  magistrate, 
make  an  observation,  parol  evidence  may  be  given  of  such  observation,  if  the  magis* 
trate's  clerk  prove  that  he  only  took  down  the  evidence  of  the  witnesses,  and  the  state- 
ment of  the  prisoner  after  the  evidence  against  him  was  concluded. 

On  the  question,  whether  a  declaration  of  a  deceased  person  be  admissible  as  a  declara- 
tion in  articulo  mortis,  the  judge  will  consider  whether  the  conduct  of  the  deceased 
was  that  of  a  dying  person,  such  as  whether  he  gave  directions  respecting  his  funeral, 
his  will,  Ac.,  and  not  merely  the  expressions  he  used,  as  to  whether  he  thought  ha 
should  or  should  not  recover. 

MuBDSB.  The  prisoners  were  indicted  for  the  wilful  murder  of  Joseph 
Johnson. 

It  appeared  that  the  prisoner  Ferrall  had  made  a  statement  to  a  constable  in 
whose  custody  he  was,  but  that  he  was  drunk  at  the  time ;  and  it  was  imputed 
that  the  constable  had  given  him  liquor  to  cause  him  to  be  so. 

LwUoWf  Serjt.,  objected  that  what  a  prisoner  said  under  such  circumstances 
was  not  receivable  in  evidence. 

CoLxauDQS,  J.  I  am  of  opinion  that  a  statement  being  made  by  a  prisoner 
while  he  was  drunk  is  not  therefore  inadmissible  as  evidence  against  him ;  and 
ihaty  to  render  a  confession  inadmissible,  it  must  either  be  obtained  by  hope  or 
fear.  This  is.  matter  of  observation  for  me,  upon  the  weight  that  ought  to  attach 
to  this  statement  when  it  is  considered  by  the  jury. 

The  statement  was  received. 

It  appeared,  that,  on  the  examination  of  the  prisoner  before  the  magistrates, 
one  of  the  witnesses  stated  that  she  had  bought  a  pel  of  the  prisoner  Ferrall, 
npon  which  Mr.  Oldham,  one  of  the  magistrates,  asked  what  sort  of  pot  it  was, 
and  the  prisoner  Ferrall,  although  the  question  was  not  particularly  addressed 
to  him,  made  an  answer. 

Talhoi,  for  the  prosecution,  proposed  to  ask  what  it  was  that  the  magistrate 
aaked. 

^.g^l       Ludlaw,  Sent.    I  submit  that  no  evidence  can  be  given  *of  what 
J  passed  before  the  magistrate  except  the  depositions. 

CoLSBiDOB,  J.  What  the  magbtrate  himself  said  would  not  be  taken  down. 
That  may  certainly  be  asked. 

The  question  was  put. 

Talbot  proposed  to  ask  what  answer  the  prisoner  Ferrell  gave. 

LudlatDf  Sent.  I  submit  that  at  all  events  the  statement  made  before  the 
magistrate,  and  signed  by  him,  must  be  put  in. 

Coleridge,  J.  There  seems  to  be  no  necessity  for  putting  in  the  written 
examination.  It  is  not  what  the  prisoner  says  when  he  is  called  on  for  his  de-^ 
fence  that  is  asked,  but  an  observation  made  in  the  course  of  the  case;  and  as 

any  term  not  exceeding  three  years ;  and  in  Scotland  any  persons  so  offending  shall  be 
liable  to  be  punished  in  like  manner." 

As  to  what  shall  be  deemed  night,  see  sect.  12 ;  and  as  to  what  shall  be  deemed  game, 
see  sect  13. 


566       Rex  v.  Sposbury.  0.  C.  1836.        [188 

that  would  not  be  put  down  as  a  part  of  his  'statement,  I  am  dearly  of  opinion 
that  it  is  receiyable. 

Mr.  Frith,  the  clerk  to  the  magistrates,  was  called.  He  stated  that  he  took 
down  the  examination  of  the  witnesses,  and  that  on  the  prisoners  being  asked 
what  they  had  to  say  for  themselves,  he  took  down  what  they  said,  but  that  he 
did  not  take  down  any  thing  which  either  of  the  prisoners  said  before  the  wit> 
nesses  had  been  all  examined. 

CoLBRiDOS,  J.  At  the  close  of  the  evidence  for  the  prosecution,  the  prisoner 
is  asked  if  he  wishes  to  say  anything,  and  if  he  does,  it  is  taken  down,  and  the 
evidence  of  that  statement  is  the  written  deposition  ;(a)  but  if  a  prisoner  says 
something  while  the  witnesses  are  under  ^examination,  that  does  not  r^ci  gg 
stand  on  the  same  ground.    I  shall  receive  the  evidence.  ■■ 

The  evidence  was  received. 

It  was  proposed  to  ffive  in  evidence  a  declaration  of  the  deoeased  in  articulo 
mortis ;  and  to  shew  the  state  of  the  deceased  at  the  time,  the  following  evidence 
was  given : — ^Mrs.  Martha  Johnson  said,  ^'I  am  the  widow  of  the  deceased.  I 
went  to  fetch  him  home  from  Mr.  Morris's  after  he  was  hurt.  He  took  to  his 
bed  the  day  after,  and  on  that  evening  I  asked  him  how  he  was,  and  he  said  he 
was  worse,  and  that  he  should  die  this  time.     He  died  seven  days  after  that." 

Henrv  Johnson  said,  "  I  am  the  brother  of  the  deoeased ;  he  at  times  though 
he  should  recover,  and  at  other  times  thought  he  should  not.'' 

Michael  Bedfem  said,  '*  I  saw  the  decease  in  his  last  illness.  On  the  day 
before  he  died,  he  said  he  though  he  should  not  recover;  he  was  delirious  at 
times  on  that  day."  In  answer  to  questions  put  by  the  learned  Judge,  this  wit- 
ness said,  "  The  deceased  died  on  a  Sunday.  On  the  Wednesday  before  his 
death,  I  asked  the  deoeased  if  he  thought  he  should  recover ;  and  he  said  he 
thought  he  should.  He  was  then  verv  ill,  but  sensible.  I  saw  him  on  the 
Saturday  following,  which  was  the  day  before  he  died.  He  was  not  sensible  at 
first ;  he  became  sensible  at  twelve,  and  remained  so  for  an  hour.  I  asked  him 
if  he  thought  he  should  recover,  and  how  he  was ;  he  said  he  thought  he  should 
not  recover,  as  he  was  so  very  ill.  He  did  not  take  leave  of  his  wife,  or  give 
any  orders  about  his  funeral  or  his  will,  nor  did  he  say  any  prayers." 

Mrs.  Johnson  recalled. — <'  I  saw  my  husband  on  the  Saturday.  He  died  on 
the  Sunday.  He  was  at  some  times  light-headed,  and  some  times  not.  He 
several  times  had  his  children  in  to  take  leave  of  them  before  the  Saturday. 
He  thought  from  the  Monday  night  that  he  should  not  recover." 

•Mr.  Hawthorn  said — "  I  am  a  sarseon.    I  first  saw  the  deceased  on  r*iQQ 
the  Wednesday  morning.     I  last  saw  nim  on  the  Saturday,  the  day  be-  ^ 
fore  he  died ;  I  think  in  the  morning.     He  was  delirious  from  Thursday,  but 
was  sensible  on  the  Friday.     I  considered  him  in  danger  on  the  Thursday.     I 
did  not  communicate  my  opinion  to  him,  but  I  did  to  his  friends  and  his  wife." 

Mrs.  Johnson. — <'I  did  not  inform  my  husband  of  what  Mr.  Hawthorne  had 
informed  me." 

Ludlow,  Seijt.  It  does  not  follow,  that,  because  the  deceased  thought  that 
he  should  not  ultimately  recover,  that  the  evidence  is  receivable. 

CoLsaiDOE,  J.  It  is.  an  extremely  painful  matter  for  me  to  decide  upon ;  bat 
when  I  consider  that  this  species  of  proof  is  an  anomaly,  and  contrary  to  all 
the  rules  of  evidence,  and  that  if  received  it  would  have  the  greatest  weight 
with  the  jury,  I  think  I  ought  not  to  receive  the  evidence,  unless  I  feel  folly 
convinced  that  the  deceased  was  in  such  a  state  as  to  render  the  eridence  clearly 
admissible.  It  appears  from  the  evidence  of  the  witness  Redfem,  that  the 
deceased  said  he  thought  he  should  not  recover,  as  he  was  very  ill.  Now  peo- 
ple often  make  use  of  expressions  of  that  kind,  who  have  no  conviction  that  their 
death  is  near  approaching.  If  the  deceased  in  this  case  had  felt  tliat  his  end 
was  drawing  very  near,  and  that  he  had  no  hope  of  recovering,  I  should  expect 

(a)  See  the  case  of  Rex  «.  Riven,  ante,  p.  177. 
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bim  to  be  aayiagflomflthing  of  his  afbiis  and  of  who  was  to  hare  his  property, 
or  sjyine  some  dueciioiis  as  to  his  funeral,  or  as  to  where  he  wonld  be  borieo, 
or  tiiat  he  would  have  used  expressions  to  his  widow  importing  that  they  were 
soon  to  be  separated  by  death,  or  that  he  would  have  taken  leave  of  his  friends 
and  relations  in  a  way  that  shewed  that  he  was  oonvinoed  that  his  death  was 
at  hand.  As  nothing  of  this  sort  appears,  I  think  that  there  is  not  sufficient 
*1911  P'^^  ^^  ^^  ^'^  without  *any  hope  of  recovery,  and  that  I,  therefore, 
J  ought  to  reject  the  evidence.  Verdict — ^Not  guilty. 

C.  PhiUxM^  F.  y,  Zes,  and  TaXbot^  for  the  prosecution. 

lAkdlofw^  Seijt.,  and  Oodwn^  for  the  prisoners,  Ferral,  Woolridge,  and  Carter. 

Whatdjf,  and  W,  J.  Alexander^  for  the  prisoner  Spilsbuiy. 

[Attorneys— PoMfiMm,  for  the  prosecnUon;  Barber^  and  C.  FluU,  for  the  respectiye 

prisoners.] 

See  the  case  of  Rez  v.  Bonner,  ante.  Vol.  6,  p.  386,  and  the  cases  there  ref(9ned  to. 


BEX  o.  ASTBBLET.    March  26. 

An  attorney  who  had  appeared  for  a  person  who  was  fined  21.  on  a  snmmaiy  oooTietloB, 
called  on  the  person's  wife,  and  told  her  that  he  had  been  with  another  person,  who 
was  fined  2L  for  a  like  offence,  to  Mr.  B.  and  Mr.  L..  and  that  he  had  prevailed  on  Mr. 
B.  and  Mr.  L.  to  take  1/.  instead  of  22.,  and  that  if  snewoold  gire  him  1^,  he  would  go 
and  do  the  same  for  her.  She  gave  the  attorney  a  sovereign,  and  afterwards  paid  him 
for  his  trouble.  It  was  proved  that  the  attorney  never  applied  to  either  Mr.  B.  or  Mr. 
L.  respecting  either  of  the  fines,  and  that  both  were  afterwards  paid  In  foU :— Held,  that 
the  attorney  was  goilty  of  obtaining  money  by  false  pretences. 

Falbb  pretence. — ^The  prisoner  was  an  attorney  residing  at  Shrewsbury. 

It  appeared  from  the  evidenoe  of  the  daugther  of  Mr.  Tnomas  Penrhyn,  that 
her  fiftther  kept  a  house  for  the  sale  of  beer,  and  had  been  fined  2/.  by  the 
magistrate  at  Shrewsbury;  and  that  the  defendant  on  that  occasion  appeared  as 
attorney  for  the  witnesses  &ther.  The  witness  further  said — ^*  The  defendant 
called  on  my  mother  on  the  6th  of  August,  and  said  he  had  been  with  a  person 
from  Frankwell  to  Mr.  BaUier  and  Mr.  Richard  Loxdale,  which  person  had 
been  fined  21  for  a  simihir  offence,  and  he  had  prevuled  on  Mr.  Bather  and  Mr. 
Bichard  Loxdale  to  take  1/.  instead  of  2/. :  and  if  my  mother  could  make  it 
convenient  to  give  him  a  sovereign,  he  would  go  and  do  the  same  for  her.  My 
^1921  ™^^^^  £^^®  ^^  ^  sovereign.  ^She  asked  him  if  he  would  take  a  glass 
•I  of  ale;  be  said  he  never  drank  ale;  and  my  mother  eave  him  two 
sixpences  to  get  a  glass  of  something  else.  In  the  course  of  an  lioiur  he  came 
bacK  and  said, '  Mrs.  Penrhyn,  I  have  succeeded,  but  I  had  to  wait,  as  Mr. 
Bather  was  engaeed,  but  he  gave  me  a  note  to  Mr.  Richard  Loxdale,  and  all  b 
right.'  My  motner  asked  him  what  she  was  indebted  to  him,  and  he  said  that 
if  she  would  give  him  eighteen  pence,  with  the  shilling  he  had  had,  he  was  satis- 
fied.   She  gave  him  eighteen  pence.'' 

It  was  proved  by  Mr.  Bather  and  by  Mr.  R.  Loxdale^  that  the  defendant  never 
made  any  application  to  either  of  them  respecting  any  person  in  Frankwell  or 
either  of  the  fines,  and  that  no  note  was  sent  by  the  defendant  from  Mr.  Bather. 
It  was  also  proved  that  both  the  person  residing  at  Frankwell,  and  the  psesent 
prosecutor,  Mr.  Penryhn,  had  been  obliged  to  pay  the  full  fines  of  21  each. 

Oodsonf  for  the  defendant. — Supposing  all  these  fiicts  to  be  made  out,  I  sub- 
mit it  b  not  a  false  pretence  witnin  the  statute.  It  is  laid  down  in  the  case 
of  Rex  V.  Codrington,  Ante,  Vol.  I,  p.  661,  that  a  fabehood  used  in  a  contract 
or  warrantry  cannot  be  turned  into  a  fabe  pretence.  This,  as  I  should  submit, 
was  a  matter  of  bargain  between  an  attorney  and  hb  client. 
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Park,  J. — ^Under  the  gpaae  of  an  attorney  the  monej  wm  proeued.    I  hold 
it  to  be  a  case  olearl  j  within  the  Btaitafte.  Yerdiofc— Otdl^. 

Corbettf  and  Butby,  for  the  proeecation. 
Oodton^  for  the  defendant. 

[AttorneTi— P(M{f,  and  Jj/erby.] 
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ANDERSON  v.  PASSMAN,  Qent.,  One,  Ac.    March  24. 

If,  in  an  action  ^f  detinne  against  an  attornej  for  not  delirering  up  papen  to  his  client 
after  his  bill  has  been  paid,  the  defendant  plead  non  detinet,  the  plaintiff  most  prore 
that  the  papers  were  in  the  defendant's  possession ;  but  eyidence  that  they  were  pro- 
duced by  his  agent  before  the  Master,  on  the  taxation  of  his  bill,  is  sufficient  proof  of 
his  possession. 

If  a  defendant,  in  an  action  of  detinno  for  pi^Mra,  set  «p  as  adeitaos  that  he  deUrerrd  up 
the  papers  to  K.,  in  pursuance  of  a  notice  from  the  plaintiff's  attorney  to  that  dfect, 
the  plaintiff's  counsel  may  call  K.  as  a  witness  in  reply,  to  proTe  that  he  receiyedthe 
papers  in  another  right,  and  not  on  behalf  of  the  plaintiff;  and  K.  is  a  competent  wit- 
ness to  prove  that  he  has  a  lien  on  the  papers  as  against  the  defendant. 

If  A.  has  employed  B.  as  his  attorney,  and  has  paid  his  bill,  A.  has  a  right  to  have  his 
papers  deliyered  up  to  him;  and  it  is  no  defence  to  an  action  of  detinue  brought  by  A. 
against  B.,  for  B.  to  shew  that  his  London  agent  detains  the  papers,  he  having  a  lien 
on  them  as  against  B.  for  a  balance  of  account  for  business  done. 

In  an  action  of  detinue  for  papers,  the  jury  must  find  the  yalue  of  each  paper  separately; 
and  it  is  the  duty  of  the  plaintiff  to  prore  the  value  of  the  articles  he  sues  for. 

Dkhntte.  The  declaration,  which  consisted  of  only  one  count,  stated,  that 
the  phuntiff  had  delivered  to  the  defendant  certain  papers  and  writings,  to  wit, 
a  copy  of  a  bond,  briefs  in  an  action,  a  draft  of  an  answer  in  Chancery,  &c.,  of 
mat  value,  to  wit,  of  the  value  of  800^.,  to  be  re-delivered  by  the  defendant  to 
tne  plaintiff,  on  request;  yet  that  the  defendant,  although  requested,  to  wit,  od 
the  19th  of  February,  1835,  refused  to  re-deliver  them. 

Plea — "  that  the  defendant  doth  not  detain  the  said  papers  and  writings  in 
the  said  declaration  mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained  against 
him ;  and  of  this  the  said  defendant  puts  himself  on  the  country,  &c.'' 

It  was  opened  by  Ludhto,  Seijt.,  for  the  plaintiff,  that  the  defendant  had 
been  the  attorney  of  the  plaintiff  in  the  causes  to  which  the  papers,  which  were 
the  subject  of  the  present  action,  related ;  and  that  the  plaintiff,  having  had 
the  defendant's  bill  taxed,  the  latter  was  found  to  have  been  overpaid,  and  the 
plaintiff,  therefore,  was  entitled  to  have  possession  of  these  papers,  the  drawing 
of  which  the  ^defendant  was  allowed  for  on  the  taxation  of  his  bill  of  r^ioi 
costs.  The  learned  seijeant  also  submitted,  that,  on  these  pleadings,  ■- 
the  property  of  the  plaintiff  in  the  papers  was  admitted,  and  also  the  bailment 

jr.  V.  Lee,  for  the  defendant.  I  submit  that  the  plaintiff  must  prove  the 
papers  to  be  in  the  possession  ofHhe  defendant. 

Oarringtonf  for  the  plaintiff.  The  only  issue  is,  that  the  defendant  does  not 
detain  the  papers.  The  plaintiff,  by  his  declaration,  alleges,  first,  that  he  deli- 
vered the  {Mipers  to  the  defendant ;  and,  secondly,  that  the  defendant  detains 
them.  To  these  allegations  the  defendant  only  pleads  that  he  does  not  detain 
the  papers^  or  any  of  them,  but  he  does  not  deny  that  he  had  the  papers  delivered 
to  him. 
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OoUBUMaD^  J.  I  Haak  yoaoagfbl  to  prove  the  pipen  to  be  in  the  defends 
aat's  poeaeaaon-^a) 

To  prove  the  defendant's  poiseaROB  of  the  papera,  Mr.  Whellej,  the  plain- 
ti£f 'b  attorney,  was  called.  He  stated  that  he  was  prasent  on  the  taxation  of 
the  defendant's  bill;  and  that,  to  oonvinoe  the  Master  that  these  papers  had 
been  prepared  bj  the  defendant,  Mr.  Dickenson,  the  London  agent  of  the  defen> 
dant,  proilaoed  them  at  the  Master's  office  in  the  month  of  Jnly,  18B4.  It  was 
also  proved  bj  Mr.  Whallej,  that  he  had  afterwards  demanded  the  papers  of 
^951  ^^  defendant,  nnder  a  power  of  attorney  from  the  plaintiff^  whioh  was 
^  pnt  in,  and  that  the  ^defendant  did  not  ddiver  them  to  him,  bnt  said, 
<<yery  well,  I  will  see  about  if' 

F.  V.  Lee,  for  the  defendant.  I  submit  that  the  possession  of  Mr.  Passman 
is  not  made  ont 

GoLBUDaB,  J.  I  think  there  is  abundant  evidence  that  the  papers  were  in 
the  possession  of  his  agent^  whioh,  for  this  purpose,  must  be  considered  as  his 
possession. 

The  defence  was,  that,  in  the  month  of  November,  18B4,  Mr.  Whall^  had 
given  notice  to  Mr.  Dickenson  that  he  had  changed  his  agent,  and  directed  that 
all  papers  and  notices  should  be  left  with  and  served  on  Mr.  Kine,  instead  of 
Mr.  Edwin  Smith,  his  late  agent;  and  a  witness  was  called  to  prove  that  he 
left  these  W^  *^  Mr.  Eine's  on  the  12th  of  February,  1885. 

Ludlow,  Seijt.,  for  the  plaintiff,  proposed  to  call  Mr.  Kine,  to  prove  that 
these  papers  were  not  sent  to  him  as  the  agent  of  Mr.  Whalley,  but  as  the  late 
partner  of  Mr.  Dickenson;  and  that  he  (mi.  ELine)  held  them  on  a  claim  of 
lien  made  bv  Mr.  Dickenson  and  himselr,  as  agents  of  the  defendant,  against 
whom  they  had  an  unsettled  account  for  agency  business. 

F.  F.  Lee.  Should  not  Mr.  Kine  haye  been  called  before  I  went  into  my 
case? 

CoLKRiDGE,  J.  The  papers  are  proved  to  be  in  the  possession  of  Mr.  Pass- 
man's agent,  Mr.  Dickenson,  and  vou  say  you  gave  them  to  Mr.  Kine,  in  con- 
sequence of  the  notice.  I  think  the  plaintiff  may  certainly  call  Mr.  Kine  to 
contradict  your  case,  and  shew  in  what  way  the  papers  came  into  his  possession. 
*1961  *^'  ^'  '  ^^'^  7^^'  ^^^^P  think  Mr.  Kine  a  competent  wit- 
•>  ness  to  prove  his  own  lien  ? 

CoLERiBOE,  J.  Yes.  This  verdict,  whichever  way  it  goes,  will  not  bind 
him. 

Mr.  Kine  was  called.  He  stated,  that  he  and  his  late  partner,  Mr.  Dicken- 
son, claimed  a  lien  on  these  papers,  as  against  the  defendant,  for  whom  they 
had  done  business  as  agents;  and  that,  b^ore  the  taxation  of  the  defendant's 
bill,  he  TMr.  K.)  had  held  the  papers,  and  had  given  them  to  Mr.  Dickenson  to 
produce  before  the  Master,  upon  Mr.  Dickenson  undertaking  to  return  them  to 
him,  which  he  did  on  the  12th  of  Februarv,  1885.  Mr.  Kine  also  stated  that 
he  had  never  had  the  papers  delivered  to  him  in  his  capacity  of  agent  of  Mr. 
Whalley. 

CoLEBiBas,  J.  (in  summing  up.)  The  moment  that  Mr.  Passman's  bill  was 
taxed,  and  he  was  found  to  have  received  the  full  amount  which  was  due  to 
him,  the  plaintiff  was  entitled  to  these  papers,  and  had  a  right  to  have  them 
delivered  up  to  him ;  but,  as  against  Mr.  Passman,  his  agents,  Messrs.  Dicken- 
son and  Kine,  had  also  a  ri«(ht  to  say  that  they  would  not  part  with  the  papers 
till  their  bill  was  paid.  The  papers  were  produced  on  the  taxation  by  Mr. 
Passman's  a^nt,  and  were  afterwards  demanded  for  the  plaintiff  by  Mr.  Whal- 
ley :  that  bemg  so,  it  is  no  defence  to  this  action  for  Mr.  Passman  to  shew  that 

(a)  Bj  the  rale  of  H.  T.  4  Will.  4,  "the  plea  of  non  detinet  shall  operate  as  a  denial 
of  the  detention  of  the  goods  bj  the  defendant,  bnt  not  of  the  plaintiff's  property  therein ; 
and  no  other  defence  than  sach  denial  shall  be  admiHible  under  thai  plea."  Before  this 
rule  the  plea  of  non  detinet  pnt  the  property  in  issne. 
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his  agents  have  sot  the  papen  and  will  not  deliver  them  np;  and  tlie  plaintiff 
is  therefore  entided  to  a  verdict.  It  is,  however,  iJso  necessary  that  you  should 
find  the  vakie  of  the  papers.  Yon  are  not  to  find  damaoesi  but  the  value  of  the 
papers.  I  think  it  is  the  dntj  of  a  plaintiff  to  prove  Uie  value  of  the  artudes 
he  snes  for;  but,  in  the  present  case,  no  evidence  of  value  has  been  given  on 
either  side.  As  I  view  me  case,  I  think  that  the  pLiintiff  is  entitled  to  r*i  97 
*a  verdicty  but  I  think  you  ought  to  find  the  value  of  each  paper  sepa-  ^ 
rately. 

A  Juror.  My  Lord,  we  do  not  know  at  all  what  such  papers  are  worth  ; 
they  do  not  appear  to  be  title-deeds,  or  to  relate  to  any  property. 

CoLERiBOE,  J.  Gentlemen,  I  am  sony  that  I  cannot  assist  you.  The  docu- 
ments appear  to  be  the  papers  in  certain  causes  in  which  the  defendant  was  the 
attorney  for  the  plaintiff,  and  I  do  not  think  they  will  be  of  much  use  to  the 
plaintiff  when  he  has  got  them,  but  still  he  has  a  right  to  have  them  if  he  chooses. 
There  are  twentv-siz  documents. 

The  jury  wished  to  find  a  verdict  for  the  plaintiff,  with  50/.  damages:  bat 
that  verdict  the  learned  Judge  would  not  allow  to  be  recorded;  and  the  jury 
afterwards  found  that  the  value  of  the  twenty-six  papers  was  one  pound  eadi. 

Verdict  for  the  plaintiff  accordingly. 

CoLERiBOE,  J.  I  shall  jrive  Mr.  Lee  leaye  to  move  to  reduce  the  verdict  to 
a  farthing  a  paper,  if  the  Court  of  King's  Bench  should  think  there  was  no 

Ludlow,  Serjt.,  and  Carrington,  for  the  plaintiff. 

F.  V,  Lee,  for  the  defendant, 
sufficient  evidence  of  value. 

[Attomeya — WhatUy,  and  PautMn,'] 

In  the  ensuing  term  F.  V,  Lee^  in  pursuance  of  the  leave  given,  ajpplied  to 
the  Court  of  King's  Bench  for  a  rule  to  reduce  the  verdict,  and  also  in  arrest 
of  judgment,  *when  the  Court  refused  the  rule  for  arresting  the  judg-  p^^Og 
ment,  but  granted  a  rule  to  shew  cause  why  the  verdict  should  not  be  ^ 
reduced  to  twenty-six  farthings ;  which  rule  was  afterwards,  on  the  motion  of 
Ludlow,  Serjt.,  for  the  plaintiff,  made  absolute. 

See  the  case  of  Butler  v.  Basing,  ante,  Vol.  2,  p.  613,  and  the  case  of  Armory  v.  Dels^ 
mirie,  there  cited.  In  the  case  of  Glnnnes  o.  Peszj,  1  Gamp.  8,  which  was  an  action  bj 
a  liquor  merchant  for  goods  sold ;  the  plaintiff's  servants  proved  the  delivery  of  hampers 
fhll  of  bottles,  but  were  ignorant  of  their  contents.  Lord  EUenboroagh  directed  the  jorj 
to  presume  that  the  bottles  were  filled  with  the  cheapest  liquor  in  which  the  plaintiff 
dealt,  viz.  porter,  and  the  jury  gave  damages  accordingly. 
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If,  in  an  action  for  adultery,  it  appear  that  the  wife  has  died  since  the  commencement  of 
the  action,  the  jury  should  give  damages  for  the  loss  of  the  society  of  the  wife  from  the 
time  of  the  discovery  of  the  adultery  to  the  time  of  the  wife's  death,  and  also  for  the 
shock  to  the  feelings  of  the  husband ;  and  this  is  so,  though  it  appear  that  there  was 
no  suspicion  of  the  wife's  infidelity  till  she  was  on  her  death-bed,  and  though  the  hos- 

■    band  continued  to  treat  her  kindly  up  to  the  time  of  her  death. 

Letters  written  by  the  wife  to  her  husband  are  not  receivable  in  an  action  for  crim.  con., 
if  written  at  a  time  when  at  least  an  attempt  at  adultery  had  been  made  by  the  defen- 
dant; but  a  draft,  in  the  defendant's  hand-writing,  of  a  letter  written  by  the  wife,  in 
answer  to  a  letter  of  Mrs.  B.  to  the  wife,  is  receivable  in  evidence,  as  is  the  letter  of 
Mrs.  B. 

CaiM  CON.    Plea— Not  guilty. 
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The  plaintiff  waa  a  linen-dnper,  oairjing  on  biurineaa  aft  Shrewabnrj;  and  the 
defendant  a  physieian  praotiaing  in  that  town. 

It  appeared,  that  the  defen(&nt  was  called  in  professionally  to  attend  the 
ehild  of  the  plaintiff  very  early  in  the  year  1831,  and  that  he  also  attended 
the  plaintiff  in  the  month  of  March  in  that  year;  and  that,  after  advising  the 
plaintiff  to  take  a  cottage  ont  of  the  town,  he  recommended  him,  in  the  month 
of  August  in  the  same  year,  to  take  a  tonr  in  Scotland,  which  the  plaintiff  ao- 
oordingly  did.  It  farther  appeared,  that,  dnrbg  the  time  the  plaintiff  was  in 
Scotland,  circumstances  occurred,  in  the  hearing  of  a  servant  named  Jane  Davis, 
^1991  ^^^^  ^^^  ^^^^  doubt,  that  at  least  an  attempt  at  adultery  was  *made 
•'  by  the  defendant.  It,  however,  clearly  appeared  that  the  plamtiff  had 
not  entertamed  the  slightest  suspicion  of  any  misconduct  on  the  part  of  his  wife 
ill  she  was  on  her  death-bed,  in  the  month  of  December,  1833.  The  wife  of 
the  plaintiff  was  then  known  to  be  dying  of  a  consumption,  and  the  defendant, 
up  to  that  time,  was  attending  her  as  ner  physician ;  and  it  appeared  that  she,  on 
ine  4th  of  December,  made  a  declaration  of  her  guilt  to  her  husband,  which  was 
afterwards  confirmed  by  a  declaration  of  the  defendant  himself  It  appeared, 
also,  that  the  plaintiff  treated  his  wife  with  great  .kindness  during  the  period 
between  the  time  of  the  disclosure  and  her  death,  which  took  place  on  the  24th 
of  December. 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  put  in  two  letters,  written  bv 
the  plaintiff's  irife  to  the  plaintiff,  while  he  was  in  Scotland,  to  shew  the  happi- 
ness of  the  parties. 

GoLERiDOE,  J.  I  think  that,  after  the  evidence  of  the  witness,  Jane  Davis, 
theiy  are  not  admissible. 

The  letters  were  not  given  in  evidence.(a) 

It  was  then  proposed,  on  the  part  of  the  pluntiff,  to  give  in  evidence  a  draft 
of  a  letter  from  the  plaintiff's  wife  to  Mrs.  Broome.  This  draft  was  in  the 
defendant's  handwriting,  and  was  the  draft  of  an  answer  to  a  letter  of  Mrs. 
Broome's  to  the  defendant's  wife,  on  the  subject  of  certain  rumours  respecting  her 
and  the  defendant. 

*2001  *^^^^^^^^)  J-    ^  ^^^  ^B  in  the  defendant's  handwriting  it  is  evidence. 
•'  It  was  read. 

It  was  then  jproposed  to  put  in  Mrs.  Broome's  letter. 

Maule,  for  the  defendant.     I  submit  that  this  is  not  evidence. 

CoLERiDQE,  J.  The  defendant  writes  the  draft  of  an  answer  to  it.  I  think 
that  makes  it  evidence. 

Mrs.  Broome's  letter  was  read. 

It  was  admitted  that  this  action  was  brought  before  the  death  of  the  plaintiff's 
wife,  viz.  on  the  19th  of  December. 

Maule,  for  the  defendant.    This  action  is  unprecedented.    There  is,  I  be- 
lieve, no  instance  of  an  action  of  this  kind  being  tried  after  the  death  of  the 
wife.    This  is  not  a  question  of  penal  law,  but  a  case  of  compensation  to 
MAi-i  the  plaintiff  for  the  loss  of  the  society  of  his  wife.f5)    The  fatal  disclo- 
J  sure  was  made  when  she  was  known  to  be  on  her  aeath-bed,  on  the  4th 

(a)  In  the  cose  of  Trelawnej  o.  Coleman,  1  B.  &  A.  90,  it  was  held,  that  letters  written 
by  the  wife  to  the  hasband  long  before  any'soapicion  of  the  wife's  miscondact,  were  ad- 
missible in  eridence,  as  shewing  their  manner  of  conducting  themselves  towards  each 
other.    See  also  the  case  of  Jones  v.  Thompson,  ante,  Vol.  6,  p.  415. 

(a)  For  about  ten  jears  adultery  was  in  this  conntiy  a  capital  offence,  it  haying  been 
made  so  by  a  statute  passed  by  the  Rump  Parliament,  after  the  king  had  been  beheaded, 
and  the  House  of  Lords  voted  useless  and  dangerous. 

By  the  act  of  Parliament  of  1650,  c.  10,  s.  2,  it  was  enacted,  "  that,  in  case  any  married 
woman  shall,  from  and  after  the  24th  of  June,  1650,  be  carnally  known  by  any  man, 
other  than  her  husband,  (except  in  case  of  rayishment),  and  of  such  offence  or  offences 
shall  be  convicted  by  confession  or  otherwise,  every  such  offence  or  offences  shall  be  and 
hereby  is  adjudged  felony ;  and  every  person,  as  well  the  man  as  the  woman  offending 
thereon,  and  confessing  the  same,  or  being  thereof  convicted  by  verdict,  upon  indictment 
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of  Deoembef)  aad-*the  jdantiff  eon^aed*  in  bevioeiaiy  till  tbe  time  of  her  de- 
oease. 

CoLKRiDOi,  J.  (in  summing  up).  It  is  conceded  that  the  plaintiff  is  enti- 
tled to  a  Terdiot;  and  tibe  only  question  is  as  to  the  amount  of  damages,  this 
beins  a  civil  action  tor  a  compensation  in  damages  to  be  giTon  to  the  plaintiff 
for  the  injury  he  has  sustained.  The  husband,  as  it  seems  deto,  appears  to 
have  been  wholly  unaware  of  his  own  dishonour  till  the  disclosure  was  made 
to  him  bv  his  wife  while  he  was  watching  over  her  on  a  sick  bed.  There  is 
also  another  circumstance  which  distin^ishes  this  case  from  all  preceding 
ones ;  I  mean  the  death  of  the  lady,  which 'is  a  &ot  which  must  be  tsken  into 
account  in  the  estimate  of  damages.    The  only  grounds  on  which  you  ought  to 

£>e  damages  to  the  present  plaintiff  are  for  the  shock  which  has  been  given  to  hia 
elings,  and  the  loss  of  the  society  of  his  wife,  down  to  the  time  of  her  death. 
The  present  phuntiff  has  a  right  to  the  full  measureof  damages  that  he  is  fiurij 
entitled  to  as  a  compensation  for  the  loss-  he  has  sustained;  but  you  ought  not 
to  give  vindictive  damages,  or  lose  your  own  temper  while  considering  the  con« 
duct  of  others.  Verdict  for  the  plaintiff— Damsges  500/. 

Tal/aurdf  Seijt.,  and  Whaidey,  for  the  plaintiff. 
Maidej  and  R,  F.  Richards,  for  the  defendant. 

[Attomeyt— ZaaM&Oc  J-  Co.,  and  0UUtti9n] 

or  presentment  as  aforesaid  [i.  e.  at  the  assises  or  sessions  of  the  peace]  shall  snffer  death 
as  in  cases  of  felony,  without  benefit  of  clergy.''  By  ss.  3  &  4  it  is  provided  "  that  this 
shall  not  extend  to  any  person  who,  at  the  time  of  snch  oflfence  committed,  is  not  know- 
ing that  snch  won^an,  with  whom  such  offence  is  committed,  is  then  married  f*  and  '*  that 
the  said  penalty,  in  the  case  of  adultery  as  aforesaid,  shall  not  extend  to  any  womaa 
whose  husband  shall  be  continually  remaining  beyond  the  seas  by  the  space  of  three 
years,  or  shall  by  common  fame  be  reported  to  be  dead,  nor  to  any  woman  whose  hus- 
band shall  absent  himself  from  bis  said  wife  by  the  space  of  three  years  together,  in  any 
parts  or  places  whatsoerer,  so  that  the  said  wife  shall  not  know  her  said  husband  to  be 
Hying  within  that  time."  By  s.  6  it  is  enacted,  "  that,  if  any  man  shall,  alter  the  S4tfa  0i 
June,  1650,  have  the  carnal  knowledge  of  the  body  of  any  virgin,  unmarried  woman,  or 
widow,  every  such  man  so  offending,  and  confessing  the  same,  or  being  thereof  convicted 
by  verdict  upon  indictment  or  presentment,  as  also  every  such  woman  so  offending  and 
confessing  the  same,  or  being  thereof  convicted  as  aforesaid,  shall,  for  every  such  offence, 
be  imprisoned  in  the  common  gaol  for  the  space  of  three  months,  and  till  he  or  she  shalT 
give  security  to  be  of  good  behaviour  for  one  whole  year  then  next  ensaing."  By  s.  6  the 
offence  of  keeping  a  brothel  is,  for  the  first  offence,  made  punishable  with  whipping,  the 
pillory,  branding  with  the  letter  B,  and  imprisonment  for  Uiree  years,  "  there  to  work  for 
his  or  her  living,''  and  to  find  security  for  good  behaviour  during  life.  A  second  offence 
is  made  punishable  by  death. 

We  are  not  aware  of  any  convictions  upon  these  enactments.  At  the  RestoraUon  this 
act,  as  well  as  all  the  statutes  of  the  preceding  ten  years,  became  of  no  authority ;  and, 
as  it  was  not  re-enacted  either  in  the  reign  of  King  Charles  the  Second,  or  at  any  time 
since,  adultery  is,  as  it  was  before,  a  civil  iignry,  and  an  ecclesiastical  offence  only.  The 
sUt.  of  1660  will  be  found  in  Scobell's  Acts  and  Ord.,  part  2,  p.  121. 

In  France  adultery  is  punishable  as  a  crime  under  the  following  articles  of  the  Code 
Penal  :— 

"  33Y.  La  femme  convaincae  d'adnltere  subira  la  peine  de  Femprisonment  pendant 
trois  mois  au  moins  et  deux  ans  au  plus.  Le  mari  restera  le  maitre  d'arreter  I'effet  de 
cette  condamnation  en  consentant  a  reprendre  sa  femme. 

*<  338.  Le  complice  de  la  femme  adultere  sera  puni  de  Temprisonment  pendant  le  meme 
espace  de  temps,  et  en  outre  d'une  amende  de  cent  francs  a  deux  milles  francs." 

The  offence  of  adultery  can,  by  art.  336,  only  be  '*  denonc^"  by  the  husband,  and  not 
even  by  him  if  he  has  entertained  a  concubine  "  dans  le  maison  conjugale,"  contrary  to 
the  339th  article  of  this  code,  for  which  he  may  be  punished  with  an  "  amende"  of  from 
100  to  2000  firancs. 
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^MOOBE,  AsBignee  of  HINKES;  v.  EDDOWES. 

The  title  of  an  astigneei  under  the  oompnlMry  elanse  of  the  Lords*  Aet,  82  Qeo.  3,  c.  28, 
8. 16,  onlj  commences  from  the  time  when  Uio  insolvent  was  brought  np  and  dis- 
charged. 

A  person  had,  by  his  marriage  settlement,  covenanted  to  pay  10002.  to  his  children  at  any 
time  dnring  the  coverture,  or  within  a  month  after  his  wife's  death.  After  her  death 
he  went  to  prison  for  debt ;  and,  while  in  prison,  he  gave  an  authority  to  his  son  and 
to  hie  danghter'e  husband  to  sell  all  his  property  towards  paying  that  sum.  They  did 
80,  and  received  346i.  After  that  the  person  was  brought  up,  under  the  compulsoxy 
clause  of  the  Lords'  Act,  and  executed  an  assignment  :^Held,  that,  on  these  facts,  the 
assignee  under  the  Lords'  Act  could  not  recover  this  sum  of  3461. ;  and  that,  in  an  ac- 
tion for  money  had  and  received,  brought  against  the  daughter's  husband,  the  defend- 
ant might  go  into  this  defence  under  the  general  issue,  and  need  not  plead  specially. 

A88UBCPSIT  for  mon^  had  and  received,  brought  by  the  plaintiff,  as  assignee 
of  an  insolvent,  nnder  the  stat.  82  Geo.  3,  c.  28,  b.  16,  against  the  defendant, 
vrho  pleaded  the  general  issue  only. 

It  appeared  that  Hinkes  was  brought  up,  under  the  compulsory  clause  of  the 
Lord's  Act,  82  Geo.  8,  o.  28,  and  discharged  on  the  first  of  August,  1884 ; 
sad  that  the  defendant  was  subpoenaed  to  give  evidence  on  that  occasion,  and 
vras  sworn  and  examined ;  and  what  he  then  said  was  proved  in  this  cause  as 
an  admisfflon,  and  was  in  substance,  that  he  had  received  the  sum  of  846^.,  for 
which  this  action  was  brought,  as  the  proceeds  of  the  sale  of  goods  of  the  in- 
solvent at  auction.  The  sale  was  on  me  17th  of  March,  1884,  and  the  pro- 
ceeds of  it  were  paid  to  the  defendant,  who  had  placed  the  money  at  the  bunk- 
er's. It  also  appeared  that  the  defendant  had  said  that  he  expected  that  the 
Judge  would  order  him  to  pay  over  the  money ;  and  it  was  also  proved  that  he 
had  paid  60^.  to  the  servants  of  Hinkes,  the  insolvent 

B.  F.  Richardgy  for  the  defendant.  There  was  no  authority  to  subpoena 
the  defendant.  This  case  has  nothing  to  do  with  the  Insolvent  Act.  Under 
the  Lords'  Act  there  are  two  modes  of  proceeding.  A  party  might  either  have 
brooght  himself  up,  or  he  may,  under  certain  circumstances,  be  compelled  to 
come  up  and  as8i|m  his  property.  The  distinction  between  the  cases  is  this  : — 
if  a  person  brought  himself  up,  he  was  obliged  to  render  an  account  of  all  the 
property  he  had  at  the  time  his  imprisonment  commenced;  if  he  is  brought 
up  under  the  compulsory  clause,  the  debtor  is  not  to  assign  the  property  he 
3MA41  *had  at  the  time  he  went  to  prison,  but  only  such  property  as  he  had  at 
-'  the  time  of  making  his  schedule.  Here  Hinkes's  schedme  is  dated  the 
Ist  of  August,  1884:  the  plaintiff,  therefore,  can  only  claim  from  that  time. 
Now,  it  will  appear,  that,  in  the  year  1811,  the  insolvent  married  Mary  Rob- 
erts who  was  possessed  of  considerable  property  from  her  former  husband ;  and 
a  settlement  was  executed,  on  the  9th  of  February,  1811,  by  which  all  the  pro- 
perty was  transferred  to  Hinkes,  he  entering  into  a  covenant. 

Bather,  for  the  plaintiff.  Does  your  lordship  think  this  evidence  can  be 
gone  into  f 

CoLEAisoi,  J.    The  point  is  this,  whether  money  was  received  to  your  use. 

R.  V.  Richard*.  The  wife  is  dead,  leaving  a  son  and  a  daughter,  the  wife 
of  the  defendant.  If  this  had  been  a  case  of  insolvency,  my  client,  having  an 
equitable  interest,  would  have  been  entitled  to  hold  it  against  the  assignees,  be- 
cause the  assignees  can  take  nothing  more  than  what  the  insolvent  is  equitably, 
as  well  as  legdly,  entitled  to.  In  March,  1884,  Hinkes,  the  insolvent,  gave  the 
defendant  and  his  son  an  authority  to  sell  property,  and  apply  the  pr^seeds  to 
tlie  use  of  the  settlement  3  and  this  was  done,  and  those  veiy  proceeds  are  what 
the  plaintiff  claims;  but  he  is  not  entitled  to  them. (a) 

(a)  In  the  case  of  Hunt,  assignee  of  Gilberts,  a  bankrupt,  v.  Mortimer,  5  M.  &  B.  12 ;  10 
B.  k  D.  44,  where  Messrs  Gilbert,  having  a  large  order  from  the  Bast  India  Gompaqy, 
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The  setdement  was  offered  in  evidence. 

*Balher.  I  submit  that  it  is  not  admissible  on  the  plea  of  non-as-  r«2()5 
sampsit  *- 

CoLBRiDOS,  J.  Non-assampsit  operates  as  a  denial  of  those  facts  which 
make  the  receipt  of  the  money  a  receipt  to  the  nse  of  the  plaintiff;  it  puts  in 
issue  all  the  facts  that  shew  it  is  a  receipt  to  the  use  of  the  plaintiff. 

BaAer  referred  to  the  case  of  Fidgett  v.  Penn^,  2  Dowl.  P.  G.  714.(a) 

CoLKaioos,  J.  I  have  no  doubt  that  the  evidence  is  receivable.  With  re- 
spect to  the  case  cited,  that  is  clearly  distinguishable.  The  moment  an  aocoont 
was  stated,  there  was  a  demand  constituted,  and  a  subsequent  account  was  like 
pavment,  and  should  have  been  pleaded  as  payment. 

The  settlement,  on  the  marriage  of  the  insolvent,  ^Hinkes,  and  Mary  r*206 
Boberts,  was  read. — Bj  it  the  insolvent,  Hinkes,  covenanted  that  be  ^ 
would,  at  any  time  during  the  life  of  Mary  Roberts,  or  within  one  month  after 
her  death,  pay  to  certain  trustees  a  sum  of  1000/.,  in  trust,  that  they  should 
pay  the  same  to  the  children  of  Mary  Boberts. 

It  was  admitted  that  the  marriage  of  the  insolvent  and  Mary  Boberts  took 
place,  and  that  she  was  dead. 

The  authority  to  Hinkes,  jun.,  and  to  the  defendant,  dated  March  5, 1834| 
which  empowered  them  to  sell  all  his  property,  and  to  collect  the  monev  for 
their  use  towards  what  is  ''due  from  me  to  you,  under  my  marriage  deed,'  was 
put  in.     At  the  time  of  giving  this  authority  the  insolvent  was  in  prison. 

Bather  J  in  reply.  This  is  merely  a  covenant  to  the  trustees.  The  trustees 
had  the  legal  interest,  and  might  still  have  come  upon  the  insolvent,  notwith- 
standing this  payment. 

CoLERTDQE,  J.,  (in  Summing  up.)  The  plaintiff  says  in  this  case,  that  the 
defendant  has  received  the  money  to  his  use,  so  as  to  make  it  his  money  to  go 
among  the  creditors.  The  defendant  does  not  deny  that  he  has  received  the 
money,  but  says,  I  never  received  it  to  your  use,  for  it  had  been  disposed  of 
before  you  became  assignee.  On  the  1st  August,  Hinkes  being  in  prison,  and 
the  creditors  having  a  right  to  brine  him  bBfore  a  judge,  he  conveyed  all  his 
Uien  property  to  the  plaintiff;  and  if  be  had  this  property  in  him  at  that  time, 
there  is  no  doubt  that  the  defendant's  receipt  must  be  a  receipt  to  the  plaintiff's 
use;  however,  if  at  that  time  Hinkes  had  not  the  property,  but  had  disposed  of 
it  before  that  time,  he  could  convey  no  title  to  tiie  plaintiff,  and  the  plaintiff 
cannot  recover  in  this  action.  The  plaintiff  takes  his  title  on  the  1st  Angosti 
and  on  that  day  the  insolvent  could  only  convey  such  property  as  he  then  p^gnM 
had.  If  be  had  in  any  *legal  way  before  that  time  convey^  away  this  ■- 
property,  the  plaintiff  cannot  recover.  The  question  will  depend  on  this.  It 
appears  that  when  Hinkes  married  in  1811,  he  entered  into  a  covenant  with 
two  trustees,  and  undertook,  in  consideration  of  the  marriage,  at  any  time  in 

which  they  bad  not  funds  to  execute,  borrowed  money  of  the  defendant,  upon  an  agree- 
ment that  the  defendant  should  receive  the  money  for  the  order  from  the  East  Ipdia  Com- 
pany, and  repaj  themseWes;  and  it  was  shewn  that  the  defendants  knew,  at  the  time  of 
the  loan,  that  Messrs.  Gilbert  were  in  insolvent  circumstances,  and  were  afterwards  bailed 
several  times  by  the  defendant,  to  prevent  their  committing  an  act  of  bankruptcy,  till 
after  the  money  was  paid  bj  the  Bast  India  Company — it  was  held  that  the  receipt  of 
the  money  by  the  defendants  was  not  a  fraudulent  preference. 

In  the  case  of  Garry,  assignee  of  Flowers,  an  insolvent,  v.  Shairatt,  10  B.  &  C.  716,  it 
was  held,  that  the  assignment,  by  an  insolvent,  under  the  Insolvent  Act,  7  Geo.  4,  c.  57, 
only  passes  what  the  insolvent  was  entitled  to  at  law  and  in  equity ;  therefore,  where  an 
insolvent  had  deposited  the  title-deeds  of  a  house  with  a  creditor,  as  a  security  for  a  debt, 
and  the  jury  found  that  the  insolvent  had  anthoriEed  the  creditor  to  receive  the  rente,  it 
was  hi'ld,  that  the  assignee  could  not  recover  firom  the  creditor  the  rents  received  by  him 
after  the  discharge  of  &e  insolvent. 

(a)  In  that  case  it  was  held,  that,  in  an  action  on  an  account  stated,  the  defendant 
cannot,  under  the  general  issue,  give  evidence  of  an  account  subsequently  stated  between 
the  plaintiff  and  himself,  by  which  it  would  appear  that  the  plaintiif  was  indebted  to  him, 
but  tiiat  he  must  plead  specially. 
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bis  wife's  lifetime,  or  within  one  month  after  her  decease,  to  pay  1000/.  The 
marriage  takes  place.  It  does  not  appear  that  she  made  any  request;  and  it 
seems  that  nothing  was  done  till  she  died,  and  then  he  gets  into  difficulties,  and 
he  ffoes  to  prison;  and  after  that,  on  the  5th  March,  as  it  is  said,  in  fulfilment 
of  ue  covenant,  he  gave  anthori^  to  defendant,  and  to  Hinkes,  jnn.,  to  sell  all 
his  property,  and  receive  all  moneys  that  were  due  to  him,  and  to  keep  them 
for  their  own  nse  towards  the  debt  under  the  marriage  deed.  It  further  appears, 
that  when  he  was  in  prison,  in  the  course  of  that  month  defendant  proceeds  to 
sell,  he  employs  an  auctioneer,  and  the  proceeds  are  846/.  The  question  is  this, 
was  this  sum  paid  to  Hinkes,  jun.,  and  the  defendant,  bona  fide,  or  was  this 
merely  a  colour  for  Hinkes,  sen.  to  keep  it  for  his  own  use,  and  to  prevent  the 
other  creditors  from  having  it  If  you  are  of  opinion  that  it  was  an  honest 
transaction,  and  that  it  was  in  discharge  of  the  marriage  debt,  then  I  am  of 
opinion  that  defendant  has  made  out  his  defence.  If,  on  the  other  hand,  it  was 
not  bona  fide,  but  only  a  mode  of  converting  it  for  the  insolvent's  own  benefit, 
then  I  am  of  opinion  that  it  remained  in  substance  in  his  hands,  and  passed  to 
the  plaintiff  under  the  assignment.  As  the  insolvent  was  bound  to  have  made 
sooh  a  settlement,  it  is  not  at  all  unlilfely  that  the  children,  finding  that  he  was 
ffoine  to  ruin,  might  come  to  him,  and  press  him  to  pay  it  off;  and  if  he  had 
had  1000/.,  no  doubt  that  would  have  been  a  good  payment  against  this  de» 
numd.  On  the  other  hand,  the  money  has  never  been  applied,  it  has  been  kept 
at  a  banker's;  and  the  defendant  has  taken  upon  himself  to  pay  60/.  to  servants 
^081  ^^^  ^^^  ^^^  ^^  Hinkes,  sen.,  which  is,  in  effect,  a  payment  made  to 
-'  Hinkes,  sen.,  as  it  *was  for  his  benefit.  It  is  said  defendant  has  been 
called  upon  to  account  for  the  property,  and  has  said,  I  expected  the  judge 
would  have  made  me  pay  it  over.  It  is  clear  the  defendant  came  here  under  a 
mistake  of  law;  and  we  cannot  take  a  man's  le^'s  rights  bv  what  his  own  un- 
derstanding may  be.  He  has  abstained  from  disposing  of  the  monev,  and  per- 
haps that  lias  prevented  him  from  doing  so.  Ton  are  to  say  whether  the  de- 
fendant received  the  money  as  a  bon&  fide  payment  of  a  sort  of  equitable  debt 
in  respect  of  1000/.  under  the  settlement;  whether,  in  point  of  fact,  it  was  a 
payment  of  a  debt,  or  whether  it  was  money  which  the  defendant  was  really 
and  truly  holding  at  the  disposal  of  the  insolvent,  on  the  1st  August,  1884. 

Verdict  for  the  defendant. 

Baihery  and  F.  V.  Lee,  for  the  plaintiff. 

R.  F.  Richanhy  and  Whatdey,  for  the  defendsnt. 

[Attomey»— ifoofi  and  MertdUk.'l 


HEREFORD  ASSIZES. 

BEIORK  MB.  JUBTICl  PABK. 

REX  V.  WHITNEY. 

On  an  indictment  against  a  pariah  for  non-repair  of  a  highway,  a  plea  of  guilty  to  a  former 

indictment  against  the  same  parish  for  non-repair  of  the  same  highway  is  conclttsive 

eridence  that  it  is  a  public  way. 
Kridence  that  a  parish  did  not  put  guard  fences  at  the  side  of  a  road,  is  not  receirable 

on  an  indictment  which  chargies  that  the  king's  subjects  could  not  pass  as  "  thej  were 

wont  to  do,"  if  no  such  fences  eiisted  before. 
Semble.  that  an  arch  of  nine  feet  span,  without  battlements  at  either  end,  oyer  a  stream 
«   usually  about  three  feet  deep,  is  a  culyeil,  and  not  a  bridge,  to  be  repaired  by  the 

county ;  and  if  the  parish  hare  pleaded  guilty  to  a  former  indictment,  which  described 

it  as  a  part  of  the  road,  they  are  concluded  by  haring  so  done. 
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iKDiOTMiavT  against  the  parish  of  Whitney,  for  non-repair  of  a  highway. 

*The  indictment  stated  that  there  was  a  certain  highway  leading  mm  rwoa 
the  Tillage  of  Eardisley  to  Oravesend;  and  that  a  certain  part  of  the  ^ 
said  common  hiffhway,  commencing  at  a  certain  well  and  leading  unto  a  certain 
oottage,  containing  in  len^h  374  yards,  on  the  1st  January,  1834,  &c.,  was 
yery  minons,  broken,  and  in  great  decay,  for  want  of  due  reparation  and  amend* 
ment,  so  that  the  liege  subjects  of  our  said  lord  the  king,  during  the  time  last 
aforesaid,  could  not  go,  return,  pass,  and  repass,  &e.  along  the  said  highway  as 
tiiey  ought  to  and  were  wont  to  do. 

On  the  part  of  the  prosecution,  R,  F.  Sichards  put  in  an  examined  oopy  of 
a  previous  eonriction  in  1830  of  the  defendants  for  not  repairing  the  same  road, 
and  submitted  that  it  was  conclusive  evidence  that  it  was  a  public  .highway. 
On  that  occasion  the  defendants  had  first  pleaded  not  gnil^y  and  afterwards 
withdrawn  their  plea,  and  pleaded  guilty. 

Tal/ourdt  Serjt.,  for  the  defendants.  The  record  is  not  conclusive.  We  are 
entitled  to  shew  that  the  parish  acted  under  a  mistake.  This  road  was  set  out 
under  an  inclosure  act,  p»98ed  in  1831,  but  it  never  has  been  certified  to  be  in 
a  proper  state  according  U>  the  41  Qeo.  9,  c.  109,  s.  9 ;  it  therefore  never  be- 
came a  public  road ;  and  we  are  entitled  to  show  that  fact.  The  case  of  Bex  v. 
Edmonton,  1  H.  &  Rob.  24,(a^  is  very  similar  to  the  present. 

Pabk,  J.  I  think  the  evidence  is  conclusive.  The  parish  had  ample 
time  on  the  former  ocaasion  to  inquire  *int6  all  the  facts.  They  first  pieQiQ 
pleaded  not  guilty,  and  afterwards  obtained  leave  to  withdraw  that  plea,  *- 
and  plead  guilty :  after  doing  so,  I  think  they  cannot  be  permitted  to  controvert 
the  &ct  that  the  road  is  a  public  road;  but  I  will  take  a  note,  and  the  defend- 
ants may  move,  if  they  think  fit.. 

R,  V.  Richards  proposed  to  examine  witnesses  to  shew  that  there  were  pre- 
cipices on  the  sides  of  the  road,  and  that  there  were  no  fences  or  guards  to  pro- 
tect the  passengers  against  such  precipices,  and  also  to  shew  that  there  was  a 
culvert  without  walls  at  its  ends. 

Tal/ourdy  Serjt.,  and  Greaveg,  This  evidence  is  not  admissible  on  this  is- 
dictment,  which  only  charges  defect  of  repair  in  the  road  itself.  No  parish  can 
be  compelled  to  erect  guards  against  precipices  where  none  have  existed  before. 
Here  none  ever  existed,  and  therefore  no  indictment  will  lie  for  not  erecting 
such  guards.  No  instance  of  any  such  indictment  can  be  diewn ;  and  the  na- 
merous  instances  where  no  ffuards  exist  on  the  most  public  and  frequented  roads|y 
affords  a  strong  argument  that  none  will  lie.  If  the  public  adopt  a  road  in  a 
particular  state,  they  cannot  complain  of  its  not  being  in  a  safer  state.  K  a 
road  be  so  narrow  that  it  is  even  dangerous,  no  indictment  will  lie  to  compel  the 
parish  to  widen  it.  In  the  case  of  Kex  v.  Devon,  7  D.  &  B.  147 ;  4  B.  &  G. 
o70,  it  was  held,  that  the  inhabitants  of  a  county  are  not  bound  to  widen  a  pub- 
lic bridge ;  and,  by  parity  of  reason,  no  indictment  will  lie  for  not  guarding  a 
road.  At  all  events,  thid  evidence  is  not  admissible  here;  for  all  that  is  charged 
is,  that  the  road  is  not  in  such  a  state  as  it  was  wont  to  be.  To  support 
that,  there  must  be  evidence  that  such  guards  previously  existed. 

R.  V.  Richards,  and  M*Lean,  for  the  prosecution.    The  indictment  compre- 
hends every  thing  that  renders  *the  road  dangerous  and  unfit  for  the   r«9i^ 
passage  of  the  public.    Now  the  guards  of  the  road  are  as  necessary  as   I-  ^ 
the  repair  of  the  body  of  the  road  itself.     They  are,  therefore,  comprehended  in 
this  indictment. 

Park,  J.    I  am  of  opinion  that  this  evidence  is  not  admissible.    The  indict- 

{a)  In  that  case  a  road  bad  been  used  bj  the  public  for  more  than  twenty  yeara^  and 
haa  laeen  repaired  by  the  parish,  but  there  had  been  no  owner  who  could  dedicate  it  to 
the  pablic.  Lord  Tenterden,  C.  J.,  left  it  to  the  juiy  to  say  whether  the  parish  had  re- 
paii«d  the  road  under  a  mistaken  notion  of  liability;  and  intimated  that,  if  they  bed 
acted,  not  on  a  mistake,  but  on  a  voluntary  disppeition  to  repair  a  road  which  was  usefuT 
and  for  the  conyenience  of  the  public,  they  ought  to  be  convicted* 
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ment  alleges  that  the  pnblic  could  not  pass  as  they  ouffht  and  were  wont  to  do. 
But  there  is  no  evidence  of  any  fences  before.    The  public  are,  therefore,  in  no 
'worse  a  situation  now  than  they  w^e  wont  to  be  before  on  account  of  the  want 
of  fences. 

E,  F.  Richards.  Suppose  I  shew  that  after  the  former  indictment  some 
fences  were  put  up? 

Park,  J.  I  think  that  will  not  alter  the  case.  It  must  be  '^  wont  and  accus- 
tomed.'' 

It  appeared  that  the  road  in  question  passed  over  a  stream  of  water,  which 
&d  a  mill ;  and  that  over  this  stream,  which  was  usually  about  three  feet  deep, 
but  occasionally  shallower,  and  in  floods  much  de^Mr,  liiere  was  an  arch  of  nine 
feet  span,  but  it  had  no  battlements  at  either  end ;  it  was  marked  on  the  key- 
stone 1762,  and  it  was  spoken  to  as  existing  before  48  Geo.  3.  The  witnesses 
for  the  prosecution  stated  that  the  arch  in  question  was  a  culvert,  and  not  a 
bridge;  and  that  the  want  of  battlements  constituted  the  difference  between  a 
bridge  and  a  culvert. 

U^/ourd,  Seijt.,  and  Greaves.  This  is  a  bridge,  and  not  a  culvert.  It  is  a 
mere  question  of  law,  and  not  of  ftuct.  The  case  of  Bex  v.  The  Inhabitants  bf 
Ozfordshirie,  1 B.  &  Ad.  289,(a)  shews  that  every  thing  necessary  to  constitute 
M-ttri  *^^  i^S^  meaning  of  a  bridge  exists  here.  Here  is  an  arch  over  a 
-*  stream  of  water,  flowing  between  banks  more  or  less  defined.  It  is  im- 
possible to  say  that  the  want  of  battlements  prevents  it  from  being  a  bridge. 
Suppose,  instead  of  being  nine  feet  wide,  it  were  fifty,  and  over  the  Severn,  it 
could  not  certainly  be  called  a  culvert.  The  depth  and  uncertainty  of  the 
stream  shew  that  it  is  such  a  one  as  requires  a  bridge  over  it,  in  order  to  enable 
the  public  to  pass ;  and  that  being  so,  the  county  are  primarily  hMe  to  repair  it. 
If  that  be  so,  then  the  bridge,  together  with  800  feet  at  eadi  end  of  it,  are  to 
be  taken  as  if  they  were  struck  out  of  the  road.  And  then  the  description  in 
the  indictment  is  not  proved : — ^the  indictment  charges  the  road  as  a  continuous 
road,  from  the  well  to  the  cottage ;  whereas  it  ought  to  have  stated  the  road  in 
question  to  extend  from  the  well  to  the  eommenoement  of  800  feet  from  the  end 
of  the  bridge,  and  to  extend  from  the  end  of  800  feet  from  the  other  side  of  the 
bridge  to  the  cottage.  Suppose  the  600  feet  had  been  in  another  parish,  the 
variance  would  cleany  be  fatsd.  Now  this  portion  being  repairable  by  the  county 
IS  just  as  if  it  were  in  another  parish. 

B.  F.  Eichardsj  and  MLean.  As  to  whether  or  not  this  is  a  culvert,  the 
former  indictment  is  conclusive  evidence.  It  was  there  indicated  as  a  road ;  and 
the  defendants  are  not  now  at  liberty  to  deny  that  fact  If  it  is  a  culvert,  then 
the  defendants  are  bound  to  repair  it  as  part  of  the  road.  That  being  so,  then 
the  other  question  does  not  arise.  But  assuming  that  it  is  a  bridge  repairable 
\rj  the  county,  then  the  defendants  may  be  convicted  for  not  repairing  the 
residue.  It  is  not  matter  of  description,  and  proof  of  less  than  what  is  alleged 
will  suffice. 

Park,  J.  I  should  say  it  is  a  question  for  the  jury.  But  if  you  throw  it 
upon  me,  it  is,  I  think,  a  culvert,  and  not  a  bridge;  and  such  a  culvert  as  the 
^131  ^^'^^^y  ^^  *°^^  bound  to  repair.  If  I  am  to  say  whether  such  a  thing 
-*  as  this  is  a  part  of  the  road,  I  am  of  opinion  that  it  is.  I  think  also 
that  you  have  concluded  yourselves  by  the  former  indictment,  but  vou  may 
move,  if  you  please.  Verdict — Gutlty.(6) 

R.  F.  Richards^  and  M^LeaUy  for  the  prosecution. 

Taifofurdj  Seijt.,  and  Oreaves,  for  the  defendants. 


[Attorneys — Hxggmt^  and  Speneer  ^  Co."] 

(a)  In  that  case,  it  was  held,  that  a  bridge  to  be  repaired  by  the  covnty  mnst  be  over 
water,  flowing  in  a  channel  between  banks  more  or  less  defined,  although  such  channel 
maj  be  occasionallj  diy. 

(6)  No  motion  was  made. 

Vol.  XXXn.— 37 
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MONMOUTH  ASSIZES. 

BEFORE  MB.  JUSTICE  COLEBIDOB. 

REX  V.  IVENS.    April  2. 

An  indictment  lies  against  an  innkeeper,  who  refiises  to  receire  a  gnest,  he  having  room 
in  his  hoose  at  the  time ;  and  it  is  not  necessaiy  for  the  gnest  to  tender  the  price  of  his 
entertainment,  if  his  rejection  is  not  on  that  ground.  And  it  is  no  defence  for  the  inn- 
keeper, that  the  gnest  was  travelling  on  a  Snndaj,  and  at  an  hour  of  the  night  after 
the  innkeeper's  familj  had  gone  to  bed ;  nor  is  it  any  defence  that  the  gnest  refused  to 
tell  his  name  and  abode,  as  the  innkeeper  had  no  right  to  insist  upon  knowing  those  par- 
ticnlan ;  but  if  the  guest  come  to  the  inn  drunk,  or  behaves  in  an  indecent  or  improper 
manner,  the  innkeeper  is  not  bound  to  receive  him. 

Indictment  a^nst  the  defendant,  as  an  innkeeper,  for  not  receiying  Mr. 
Samnel  Probyn  W  illiams  as  a  gnest  at  his  inn,  and  also  for  refusing  to  take  his 
horse.  The  first  count  of  the  indictment  averred  that  the  prosecutor  had  offered 
to  pay  a  reasonable  sum  for  his  lodging;  and  the  first  and  second  counts 
both  stated  that  there  was  room  in  the  inn.  The  third  count  omitted  these 
aUesations,  and  also  omitted  all  mention  of  the  horse.  The  fourth  count  was 
suuUar  to  the  third,  but  in  a  more  general  form.(a)    Plea — ^Not  guilty. 

.  (a)  As  the  form  of  an  hidictment  for  this  offence  is  not  to  be  found  in  anj  of  the  print- 
ed collections,  we  have  subjoined  it : — 

Monmouthshire,  to  wit: — The  jurors  for  our  lord  the  king  upon  their  oath  present,  that 
before  and  at  the  time  next  herein  mentioned,  Thomas  Ivens,  late  of  the  parish  of  Chep- 
stow, in  the  countj  of  Monmouth,  labourer,  was  an  innkeeper,  and  did  keep  a  common 
inn  for  the  accommodation  of  travellers,  that  is  to  saj,  a  certain  common  inn,  called  the 
Bell  Inn,  together  with  certain  stables  for  horses  attached  to  the  said  inn,  and  which  said 
inn  and  stables  are  situate  in  the  parish  and  countj  aforesaid;  and  that  whilst  the  said 
Thomas  Ivens  was  such  innkeeper,  and  so  kept  the  said  inn  and  stables  as  aforesaid,  to 
wit,  on  the  14th  daj  of  April,  4  Will.  4,  at  the  parish  of  Chepstow  aforesaid,  in  the  said 
county  of  Monmouth,  one  Samuel  Probyn  Williams,  then  and  there  being  a  traveller, 
came  to  a  certain  outer  door  of  the  said  inn,  such  outer  door  then  and  there  being  a  usual 
door  of  entrance  unto  the  said  inn  for  travellers  and  other  persons,  and  then  and  there 
required  the  said  Thomas  Ivens  to  suffer  and  permit  the  said  Samuel  Probyn  Williams 
to  enter  and  to  stay,  and  to  lodge  at  the  said  inn,  for  and  during  the  night  of  the  same 
day,  and  to  suffer  and  permit  a  certain  horse  upon  which  the  said  Samuel  Probyn  Wil- 
liams then  and  there  rode,  to  enter,  stay,  and  lodge  in  the  said  stables  for  and  during  the 
time  aforesaid.  -fAnd  that  the  said  Samuel  Probyn  Williams  was  then  and  there  ready 
and  willing,  and  then  and  there  offered  the  said  Thomas  Ivens  to  pay  him  a  reasonable 
sum  of  money  for  such  lodging  for  himself  the  said  Samuel  Probyn  Williams,  and  his 
Sfud  horse.f  *And  that  neither  was  the  said  inn,  nor  were  the  said  stables,  at  the  time 
of  such  application  by  the  said  Samuel  Probyn  Williams  as  aforesaid,  fully  occupied;  but 
there  was  then  and  there  sufficient  room  in  the  said  inn  for  the  accommodation  and  en- 
tertainment of  the  said  Samuel  Probyn  Williams  therein ;  and  there  was  then  and  there 
sufficient  room  in  the  said  stable  for  the  accommodation  and  entertainment  of  the  said 
horse  therein,  for  and  during  the  time  aforesaid.*  But  that  the  said  Thomas  Ivens,  not 
regarding  his  duty  as  such  innkeeper,  did  not,  nor  would,  at  the  said  time  when  he  was 
so  requested  as  aforesaid,  suffer  or  permit  the  said  Samuel  Probyn  Williams  to  enter,  or 
stay,  or  lodge  at  the  said  inn  as  aforesaid,  during  the  time  aforesaid ;  nor  did  nor  would 
the  said  Thomas  Ivens,  at  the  said  time  when  he  was  so  requested  as  aforesaid,  suffer  or 
permit  the  said  horse  of  the  said  Samuel  Probyn  Williams,  upon  which  the  said  Samuel 
Probyn  Williams  rode  as  aforesaid,  to  enter  or  stay,  or  lodge  in  the  said  stables,  for  or 
during  the  time  aforesaid ;  but  so  to  do  the  said  Thomas  Ivens  then  and  there,  without  any 
sufficient  cause,  wholly  neglected  and  refused,  to  the  great  damage  of  the  said  S.  P.  W., 
to  the  evil  example  of  all  persons  in  the  like  case  offending,  and  against  the  peace  of  our 
lord  the  king,  his  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  whilst  the  said  Thomas  Ivens  was  such  innkeeper,  and  so  kept  the  said  inn  and 
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*2151  *^^  ^'^  opened  by  Whilmcre,  for  the  proseoution,  that  the  defen- 
-■  dant  kept  the  !3ell  Inu,  at  Chepstow,  and  that  '^'the  prosecutor  Mr. 
Williams  had  gone  there  on  horseback,  on  the  nieht  of  Sunday  the  14th  of 
April ;  and  that  the  defendant  and  his  wife  both  refused  him  admittance  into 
the  inn. 

Godson,  for  the  defendant.  Does  your  lordship  think  that  an  indictment  lies 
against  an  innkeeper  for  refusing  to  receive  a  guest  ?  I  know  that  an  action 
may  be  brought  against  him  if  he  does  so;  and  such  an  action  was  brought 
a^nst  an  innkeeper  at  Lancaster  a  few  years  ago.  This  is  only,  at  most,  a 
private  injury  to  Mr.  Williams,  and  not  an  offence  against  the  pubUc. 

Coleridge,  J.  There  can  be  no  doubt  that  thb  indictment  is  sustainable 
^oiQi  ^^  PO^^^  ^^  ^^'  ^^^'  Serjeant  '^'Hawkins  distinctly  lays  it  down  that 
'^     -^  an  indictment  lies  for  this  offence,  (a) 

Godsaii.  My  friend  Mr.  Whitmorej  has  said  nothing  about  any  offer  of  the 
price  of  the  entertainment,  which  Mr.  Serjt.  Hawkins  states  to  be  necessary  to 
sustain  an  indictment. 

Coleridge,  J.  There  may  be  facts  in  this  case  which  may  make  the  tender 
of  reward  unnecessary. 

Mr.  Samuel  Probvn  Williams  was  called.  He  said,  '^  I  am  the  clerk  of  Mr. 
Charles  Holden  WaUcer,  the  solicitor  of  Newport.  On  Sunday  night  the  14th 
of  April,  at  a  few  mmutes  before  12  o'clock,  I  applied  for  admission  at  the  Bell 
Inn,  which  is  kept  by  the  defendant.  I  had  applied  at  the  Gteorge,  but  that 
was  shut  up.  At  the  Bell  there  was  a  light  up  stairs,  in  the  room  over  the 
parlour.  I  asked  to  be  admitted,  and  the  defendant's  wife  said  the  house  and 
stables  were  both  full.  I  assumed  that  the  statement  was  correct,  and  went 
away  to  the  Beaufort  Arms,  and  I  rode  also  to  two  or  three  inns.  The  Beau- 
fort Arms  was  shut  up,  and  some  of  the  other  inns  had  no  stables.  I  returned 
to  the  Bell,  and  I  told  the  defendant's  wife  that  I  knew  the  house  was  not  full, 
*2171  ^^^  ^^^  ^  ^^  entitled  to  shelter  for  the  night,  and  I  '^'insisted  on  it.  I 
•I  could  not  see  if  she  was  dressed,  but  I  believe  she  and  her  husband  were 
in  bed.  She  asked  my  name,  and  I  said  that  that  could  be  no  difference  to  her. 
She  said  if  I  would  tell  my  name,  she  would  ring  a  bell  for  one  of  the  servants. 
I  told  her  my  name  was  Williams.  She  asked  where  I  lived,  and  I  said  it  was 
no  difference  to  her.  I  afterwards  told  her  I  came  from  Newport.  She  shut 
down  the  window,  and  said  she  did  not  know  me,  and  should  not  open  the 

Btables  as  aforesaid,  to  wit,  on  &c.,  at  &c.,  the  said  S.  P.  W.,  then  being  a  trayeller,  came 
to  a  certain  outer  door,  Ac,  [as  in  the  first  count,]  omitting  the  words  between  theff. 

The  third  count  was  similar  to  the  second,  except  that  it  also  omitted  the  allegation 
between**,  and  all  mention  of  the  horse. 

Fourth  count — And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  whilst  the  said  Thomas  Ivens  was  such  innkeeper,  and  so  kept  the  said  inn  as  afore- 
said, to  wit,  on  Ac,  at  ftc,  the  said  S.  P.  W.  then  and  there  being  a  traveller,  came  to 
the  said  inn,  and  then  and  there  required  the  said  Thomas  Irens  to  8u£fer  and  permit  him 
the  said  S.  P.  W.  to  enter  and  to  stay,  and  to  lodge  at  the  said  inn,  for  and  during  a  rea- 
sonable time,  for  the  rest  and  refreshment  of  him  the  said  S.  P.  W.  in  the  said  inn.  And 
that  the  said  Thomas  Ivens,  not  regarding  his  duty  as  such  innkeper,  did  not  nor  would, 
at  the  said  time  when  he  was  so  requested  as  last  aforesaid,  suffer  or  permit  the  said  S. 
P.  W.  to  enter  or  stay,  or  lodge  at  the  said  inn  as  last  aforesaid,  during  the  time  last 
aforesud ;  but  so  to  do  the  said  Thomas  Ivens  then  and  there,  without  any  sufficient 
cause,  wholly  neglected  and  refused,  to  the  great  damage  of  the  said  S.  P.  W.,  to  the  evil 
example  of  all  others  in  the  like  cose  offending,  and  against  the  peace  of  our  lord  the 
king,  his  crown  and  dignity. 

(a)  In  1  Gorw.  Hawk.  p.  714,  it  is  said,  <<It  seems  also  to  be  clear,  that  if  one  who 
Iceeps  a  common  inn  refuse  either  to  receive  a  traveller  as  a  guest  into  his  house,  or  to 
^nd  him  victuals  or  lodging  upon  his  tendering  him  a  reasonable  sum  for  the  same,  he  is 
not  only  liable  to  render  damages  for  the  injury  in  an  action  on  the  case  at  the  suit  of 
the  party  grieved,  but  may  also  be  indicted  and  fined  at  the  suit  of  the  king.  Also  it  is 
eaid,  that  he  may  be  compelled  by  the  constable  of  the  town  to  receive  and  entertain 
such  a  person  as  his  guest;  and  &iat  it  is  no  way  material  whether  he  have  any  sign 
before  his  door  or  not,  if  he  make  it  his  common  business  to  entertain  passengers/' 
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door.  I  knocked  my  stick  against  the  window  sbntlerS;  and  the  defendant 
looked  oat  at  the  np-stairs  window.  I  told  him  if  the  house  was  full,  I  conld 
take  a  chair,  and  he  might  pnt  my  horse  in  a  shed  which  I  knew  they  bad ;  and 
I  also  knew  that  they  had  twelve  btalls  of  stabling.  I  again  urged  my  right  to 
shelter,  and  ho  said  he  would  not  come  down  for  any  one."  In  his  cross-exa- 
mination he  said,  "  It  was  near  one  o'clock  when  I  went  to  the  defendant's 
bons3  the  second  time.  Two  writs  were  to  be  executed  at  Chepstow  on  the 
Monday,  one  a  writ  of  trial,  and  another  a  writ  of  inquiry,  and  I  was  to  be 
there  on  Sunday  evening.  I  went  by  way  of  Redwick,  and  the  road  was  bad, 
and  that  it  was  that  made  me  so  late.  I  had  not  been  drinking.  I  at  first 
objected  to  give  my  name;  and  when  I  did  give  it,  and  my  address,  I  might 
have  added,  ''and  now  you  are  as  wise  as  you  were  before;"  but  I  did  not  »id 
the  words,  ''and  be  damned  to  you."  I  did  not  offer  any  payment;  but  they 
must  know  that  a  person  who  had  a  horse  could  pay.  I  was  not  angry.  I  got 
shelter  two  miles  off,  and  I  was  near  two  hours  in  Chepstow."     In  answer  to  a 

Question  put  by  the  learned  Judge,  he  said,  "  There  was  no  objection  made  that 
did  not  tender  any  money." 

Godson,  for  the  defendant.  It  appears  to  me  to  be  rather  too  much  to  say 
that  an  innkeeper  is  bound  to  keep  his  house  open  till  12  o'clock  at  night  to 
allow  ^attorneys'  clerks  to  travel  about  on  Sundays.  I  should  submit  r^oia 
that  the  law  never  can  require  an  innkeeper  to  keep  open  his  house  till  L 
midnight,  more  especially  on  a  Sunday.  It  is  admitted  that  the  prosecutor  did 
not  tender  any  money  or  make  any  offer  of  payment.  And  further  it  will  be 
proved,  that  the  prosecutor  conducted  himself  so  as  to  be  unfit  for  admission 
into  any  respectable  house.  I  submit,  that  even  in  the  day-time*  an  innkeeper 
is  not  bound  to  receive  a  guest  who  is  drunk  or  insolent,  or  who  swears  at  either 
him  or  his  wife.  And  if  in  this  case  it  is  shewn  that  Mr.  Williams  did  so,  that 
will  be  an  answer  to  the  case.  In  addition  to  all  these  facts,  it  appears  that  the 
prosecutor  refused  to  tell  his  name.  This  was  a  further  reason  why  the  defend- 
ant should  not  admit  him  into  his  house ;  for  if  inn-keepers  were  compellable  to 
admit  all  sorts  of  suspicious  characters  into  their  houses  at  unseasonable  hours 
of  the  night,  there  would  be  a  great  probability  that  they  would  find,  when  they 
got  up  in  the  morning,  that  their  houses  had  been  robbed. 

For  the  defendant,  Thomas  Price  was  called.  He  said,  "  I  reside  at  Chep- 
stow, opposite  to  the  Bell.  In  April  last,  I  was  disturbed  in  the  night ;  I  was 
asleep,  and  I  heard  a  loud  noise  of  tapping  at  a  door.  I  thought  it  at  my  house, 
and  went  ^to  my  window.  I  heard  Mrs.  Ivens  ask  a  person  his  name.  The 
answer  was, '  What  is  that  to  you  about  my  name.'  Mrs.  Ivens  said,  '  At  such 
a  late  hour  I  want  to  know  your  name,  and  where  you  come  from.'  The  per- 
son replied, '  If  you  must  know  my  name,  it  is  Williams,  and  I  come  from  New- 
port; and  now  you  are  as  wise  as  you  were  before,  and  be  damned  to  yon/ 
Mrs.  Ivens  then  shut  the  window.  I  thought  the  person  was  either  drunk  or 
mad."  In  his  cross-examination  this  witness  said,  "  I  believe  Mrs.  Ivens  said 
the  person  was  no  gentleman.  It  quite  turned  my  spirits  to  hear  such  a  bad 
expression  as  he  used." 

*CoL£BiDOE,  J.,  (in  summing  up.)  The  facts  in  this  case  do  not  r^oio 
appear  to  be  much  in  dispute ;  and  though  I  do  not  recollect  to  have  ever  L 
heard  of  such  an  indictment  having  been  tried  before,  the  law  applicable  to  this 
case  is  this : — that  an  indictment  lies  against  an  innkeeper,  who  refuses  to  receive 
a  guest,  he  having  at  the  time  room  in  his  house ;  and  either  the  price  of  the 
jp^esf  s  entertainment  being  tendered  to  him,  or  such  circumstances  occorring 
as  will  dispense  with  that  tender.  This  law  is  founded  in  good  sense.  The 
innkeeper  is  not  to  select  his  guests.  He  has  no  right  to  say  to  one,  you  shall 
come  into  my  inn,  and  to  another  you  shall  not,  as  every  one  coming  and  con- 
ducting himself  in  a  proper  manner  has  a  right  to  be  received ;  and  for  this 
purpose  innkeepers  are  a  sort  of  public  servants,  they  having  in  return  a  kind 
of  privilege  of  entertaining  traveUerS;  and  supplying  them  with  what  they  want. 
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It  is  said  in  the  present  case,  that  Mr.  Williams,  the  prosecntor,  conducted  him- 
self improperly,  and  therefore  ought  not  to  have  heen  admitted  into  the  hoose 
of  the  defendant.     If  a  person  came  to  an  inn  dmnk,  or  behaved  in  an  indecent 
or  improper  manner,  I  am  of  opinion  that  the  innkeeper  is  not  bound  to  receive 
him.     You  will  consider  whether  Mr.  Williams  did  so  behave  here.     It  is  next 
said  that  he  came  to  the  inn  at  a  late  hour  of  the  night,  when  probably  the 
lamily  were  gone  to  bed.     Have  we  not  all  knocked  at  inn  doors  at  late  hours 
of  the  night,  and  after  the  family  have  retired  to  rest,  not  for  the  purpose  of 
annoyance,  but  to  get  the  people  up  ?    In  this  case  it  further  appears,  that  the 
wife  of  the  defendant  has  a  conversation  with  the  prosecutor,  in  which  she 
insists  on  knowing  his  name  and  abode.    I  think  that  an  innkeeper  has  no  right 
to  insist  on  knowing  those  particulars ;  and  certainly  you  and  I  would  think  an 
innkeeper  very  impertinent,  who  asked  either  the  one  or  the  other  of  any  of  us. 
However,  the  prosecutor  gives  his  name  and  residence ;  and  supposing  that  he 
*2201  ^^^  ^^  ^^^  words  <'  and  be  damned  to  you,"  is  that  a  su^l&cient  ^reason 
^  for  keeping  a  man  out  of  an  inn  who  has  travelled  till  midnight  ?    I 
think  that  the  prosecutor  was  not  guilty  of  such  misconduct  as  would  entitle  the 
defendant  to  shut  him  out  of  his  house.     It  has  been  strongly  objected  against 
the  prosecutor  by  Mr.  Oodson,  that  he  had  been  travelling  on  a  Sunday.     To 
make  that  argument  of  any  avail,  it  must  be  contended  that  travelling  on  a 
Sunday  is  illegal.     It  is  not  so,  although  it  is  what  ought  to  be  avoided  when- 
ever it  can  be.     Indeed  there  is  one  thing  which  shows  that  travelling  on  a 
Sunday  is  not  illegal,  which  is,  that  in  many  places  you  pay  additional  toll  at 
the  turnpikes  if  you  pass  through  them  on  a  Sunday,  by  which  the  ledslature 
plainly  contemplates  travelling  on  a  Sunday  as  a  thing  not  illegal.     1  do  not 
encourage  travelling  on  Sundays,  but  still  it  is  not  illegal.     With  respect  to  the 
non-tender  of  money  by  the  prosecutor,  it  is  now  a  custom  so  universal  with 
innkeepers  to  trust  that  a  person  will  pay  before  he  leaves  an  inn,  that  it  cannot 
be  necessary  for  a  guest  to  tender  money  before  be  goes  into  an  inn ;  indeed,  in 
the  present  case,  no  objection  was  made  that  Mr.  Williams  did  not  make  a  ten- 
der; and  they  did  not  even  insinuate  that  they  had  any  suspicion  that  he  could 
not  pay  for  whatever  entertainment  might  be  furnished  to  him.     I  think,  there- 
fore, that  that  cannot  be  set  up  as  a  defence.     It  however  remains  for  me  next 
to  consider  the  case  with  respect  to  the  hour  of  the  night  at  which  Mr.  Williams 
applied  for  admission ;  and  the  opinion  which  I  have  formed  is,  that  the  late- 
ness of  the  hour  is  no  excuse  to  the  defendant  for  refusing  to  receive  the  prose- 
cutor into  his  inn.     Why  are  inns  established  ?     For  the  reception  of  travellers, 
who  are  often  very  far  distant  from  their  own  homes.     Now,  at  what  time  is  it 
most  essential  that  travellers  should  not  be  denied  admission  into  the  inns  ?    I 
should  say  when  they  are  benighted,  and  when,  from  any  casualty,  or  from  the 
^2211   ^^^^  ^^  ^^^  roads,  they  arrive  at  an  inn  at  a  very  late  hour.     Indeed, 
-^   in  former  times,  when  the  roads  were  much  worse,  and  *were  much  in- 
fested with  robbers,  a  late  hour  of  the  night  was  the  time,  of  all  others,  at  which 
the  traveller  most  required  to  be  received  into  an  inn.     I  think,  therefore,  that 
if  the  traveller  coiulucts  himself  properly,  the  innkeeper  is  bound  to  admit  him,' 
at  whatever  hour  of  the  night  he  may  arrive.     The  only  other  question  in  this 
caseds,  whether  the  defendant's  inn  was  full.     There  is  no  distinct  evidence  on 
the  part  of  the  prosecution  that  it  was  not.  But  I  think  the  conduct  of  the  parties 
shews  that  the  inn  was  not  full ;  because,  if  it  had  been,  there  could  have  been 
no  use  in  the  landlady  asking  the  prosecutor  his  name,  saying,  that  if  he  would 
tell  it,  she  would  ring  for  one  of  the  servants.  Verdict — Guilty. 

Pabk,  J.,  sentenced  the  defendant  to  pay  a  fine  of  205. 

Wattofif  and  Whitmore^  for  the  prosecution. 

Qodmn,  for  the  defendant. 

[Attorneys —  Walker^  and  Robert  iSt«n#.] 

/ 
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LEWIS  t;.  WELLS,  Esq.     Apnl  3. 

If,  in  an  action  of  corenant  for  non-repair,  ke.y  the  defendant  plead  affirmatire  pleas, 
which  are  denied  bj  the  replication,  Uie  defendant  is  entitled  to  begin. 

The  new  mle  of  practice  made  bj  the  judges  as  to  the  right  to  begin,  does  not  extend  to 
actions  of  contract 

Covenant.  The  declaration  stated,  that  on  the  27th  of  April,  1818,  by  a 
oertain  indentnre  between  the  defendant  of  the  first  part,  and  the  plaintiff  of 
the  other  part,  the  defendant  did  demise  to  the  plaintiff  a  certain  messnage,  &e.,  to 
haye  and  to  hold  the  same  to  the  plaintiff,  his  executors,  &c.,  for  a  term  of  21  years. 
And  that  the  defendants  did  covenant,  &c.,  that  he  would  keep  in  repair  the  roof  and 
main  walls,  of  the  dwelling-house  and  outbuildings,  and  would  put  the  fences, 
which  were  adjoining  the  highways,  in  repair ;  or  that  out  of  the  first  year's 
rent  he  would  abate  the  expenses  of  doing  thereof;  *and  that  he  would  r^enoo 
put  the  dwelling-house  into  repair,  and  build  up  a  new  shed  near  the  ■- 
dwelling-house,  and  another  near  the  bam,  and  stop  up  one  end  of  the  old 
wagon-house,  and  place  a  swing  door  at  the  opposite  end.  Breaches — ^first, 
that  the  defendant  did  not  keep  in  repair  the  roof  and  main  walls  of  the  dwel- 
ling-house and  out-buildings,  but  let  them  become  ruinous.  Second,  that  he 
did  not  put  the  fences  adjoining  the  highways  in  repair,  or  abate  out  of  the  first 
year's  rent  the  expense  of  doing  thereof;  but,  on  the  contrary,  those  fences 
were  drokcn  down,  and  so  continued.  Third,  that  the  defendant  did  not  build 
np  a  shed  near  the  bam,  nor  stop  up  the  one  end  of  the  wagoii-house,  and  put 
a  swing  door  at  the  other  end,  although  a  reasonable  time  had  elapsed,  and  the 
defendant  was  requested  to  do  so. 

The  defendant  craved  oyer  of  the  lease,  which  contained  the  covenants  above 
mentioned,  and  also  a  covenant  by  the  plaintiff  that  he  would  at  all  times  dur- 
ing the  continuance  of  this  demise,  "  haul  and  carry  all  materials  requisite  and 
necessary  to  be  used  in  repairing  the  said  messuage,  outbuildings,  and  walls, 
and  any  new  or  additional  buildings  that  may  be  erected  on  the  said  premises." 

Pleas — ^First,  that  the  defendant  did  keep  in  repair  the  roof  and  main  walls 
of  the  premises  (concluding  to  the  country).  Second,  that  the  defendant  was 
always  ready  and  willing  to  have  kept  the  roof  and  main  walls  of  those  pre- 
mises in  repair,  and  had  materials  proper  for  such  repairs,  of  which  the  pluntiff 
had  notice ;  and  that  as  soon  as  any  such  repairs  were  required,  he  *'  requested 
the  plaintiff  to  haul  and  carry  the  materials  requisite  and  necessary  for  the  pur- 
pose of  such  repairs;"  but  that  the  plaintiff  did  not,  nor  would,  hauler  carry 
the  same,  but  refused  so  to  do ;  by  means  of  which  the  defendant  was  prevented 
from  making  these  repairs.  This  plea  concluded  with  a  verification.  Third,  as 
to  the  second  breach,  that  the  defendant  did  put  the  fences  adjoining  the  high- 
ways into  repair  (concluding  to  the  country).  '^'Fourth,  as  to  so  much  r^^ooQ 
of  the  third  breach  as  relates  to  stopping  up  one  end  of  the  old  wagon-  ^  "" 
house,  and  putting  a  swing  door  at  the  other  end,  that  the  defendant  did  stop 
up  one  end  of  the  wagon-house,  and  put  a  swing  door  at  the  other  (concluding 
to  the  country).     Fifth,  as  to  so  much  of  the  third  breach  as  relates  to  build- 


inff  a  shed  near  the  bam,  that  the  defendant  was  willing  to  do  so,  and  had  pro- 
vided materials,  of  which  the  plaintiff  had  notice ;  and  that  .the  defendant 
requested  the  plaintiff  to  haul  and  carry  these  materials ;  but  that  he  refused 
to  do  so ;  by  means  of  which  the  defendant  was  prevented  from  building  this 
shed.  Sixth,  as  to  the  same  part  of  the  same  breach,  that  the  defendant  built 
a  new  shed  near  the  dwelling-house,  and  at  the  request  of  the  plaintiff  made  it 
much  longer  and  wider  than  by  his  covenant  he  was  bound  to  do ;  and  that  the 
plaintiff  accepted  this  new  enlarged  shed  in  lieu  of  the  shed  near  the  barn 
(concluding  with  a  verification.)    Seventh,  as  to  all  the  breaches;  that  the  defen- 
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dant,  at  divers  times,  before  the  com^ienoemeiit  of  this  suit,  abated  out  of  the 
rent  due  from  the  plaintiff  to  him  divers  sums,  amounting  to  188^.  14<.  bd. ; 
and  that  the  plaintiff,  after  the  oommitting  of  the  said  supposed  breaches  of 
covenant,  and  before  the  commencement  of  this  suit,  accepted  such  abatements 
in  full  satisfaction  and  discharge  of  the  said  several  breaches  of  cpvenant,  and 
of  all  damage  by  him  sustained  by  reason  of  the  committing  thereof  (conclud- 
ing with  a  verification).  Beplication,  denying  all  the  pleas,  which  concluded 
with  a  verification. 

LwUoWf  Seijt.,  for  the  defendant,  claimed  the  right  to  begin,  as  the  affirma- 
tire  of  all  the  issues  was  on  the  defendant. 

GoLBRiDOS,  J.    The  old  rule  was  to  look  at  the  record,  and  see  on  whom  the 
jieooii  affirmative  lay ;  and  I  think  that  *the  new  rule  of  the  judges(a)  has 
^    •'  varied  it  in  actions  of  contract. 

The  defendant's  counsel  began. 

Verdict  for  the  pluntiff. 

Maule,  and  R,  F.  Richards^  for  the  plaintiff. 

Ludicwj  Seijt.,  and  Talbot^  for  the  defendant. 

[Attorneys— C.  ff.  Walker^  and  R.  JSvatu.} 


GLOUCESTER  ASSISES. 

BSFORE  MB.  JUSTIOB  COLEEIDaE. 

REX  t;.  FORBES.    April  18. 

If  A.  pat  the  name  of  B.  on  a  bill  of  exchange  as  acceptor,  without  B.'s  anthoritj,  expect* 
ing  to  be  able  to  meet  it  when  due,  or  expecting  that  B.  will  overlook  it,  this  is  forgery ; 
but  if  A.  either  had  authority  from  B.,  or,  from  the  course  of  their  dealings,  boni  fide 
considered  that  he  had  such  authority,  it  is  not  forgery. 

In  a  case  of  forging  and  uttering  a  forged  bill,  a  letter  written  by  the  prisoner  to  a  third 
person,  saying  that  that  person's  name  is  on  another  bill,  and  desiring  him  not  to  say 
that  that  bill  is  a  forgery,  is  receivable  in  evidence,  to  shew  guilty  knowledge;  but  the 
jury  ought  not  to  consider  it  as  evidence  that  that  other  bill  is  forged,  unless  such  bill 
is  produced,  and  the  forgery  of  it  proved  in  the  usual  way. 

FoRQERY.  The  indictment  in  some  of  the  counts  charged  the  prisoner  with 
having  forged,  and  in  others  with  having  uttered,  a  forged  acceptance,  on  the 
following  bill  of  exchange ; — 

£25  :  0  :  0  "  Cheltenham,  July,  16th,  1834. 

'<  Three  months  after  date,  pay  to  my  ord^r  twenty-five  pounds,  for  value 
received.  "  John  Forbes. 

^'William  Prosser,  Jun.,  Esq.,  Cheltenham." 

''Accepted,  payable  at  Messrs,  Esdaile  &  Co.,  Bankers,  London. 

"  William  Prosser,  Jun." 
:^25i  *^^  appeared  that  the  prisoner  had  paid  away  this  bill,  with  the  accep- 
-■  tance  on  it,  to  a  butcher,  to  whom  he  owed  about  41.,  and  had  taken  the 
difference.  And  it  also  appeared,  from  the  evidence  of  Mr.  Prosser,  that  the 
acceptance  was  not  of  his  handwriting,  and  that  he  had  never  given  the  prisoner 
authority  to  put  his  name  on  any  bill  or  security  of  any  kind.  From  the  cross- 
examination  of  Mr.  Prosser,  it  appeared  that  the  prisoner  was  an  architect  at 
Cheltenham,  and  that  he  was  engaged  in  building  houses  for  Mr.  Prosser,  the 

(a)  Mentioned  and  acted  upon  in  the  cases  of  Atkinson  v,  Wame,  ante,  Tol.  6,  p.  687 ; 
and  Garter  v.  Jones,  Id.  p.  64. 
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latter  haYing  leoommended  the  prifioner  to  raiae  money,  wluch  when  maed^  the 
prisoner  was  to  draw  upon,  under  the  superintendence  of  Mr.  Prosser. 

It  was  sought  on  the  part  of  the  prisoner,  to  raise  an  inference,  that  he  ooa- 
sidered  that  he  had  had  a  right  to  use  Mr.  Pressor's  name. 

On  the  part  of  the  prosecution,  it  was  proposed  to  give  in  evidence  the  foUow- 
letter,  written  bj  the  prisoner  to  Mr.  Lawrence,  after  he  was  in  custody,  with  a 
view  of  shewing  the  prisoner's  guilty  knowledge. 

<'  Pray  keep  thb  letter  a  secret. 

*'  Bear  Friend  Lawrence, — Mr.  Bonner  is  sure  how  great  a  friend  I  have  in 
you,  and  that  I  told  him  before  you  came  yesterday.  Have  you  heard  any 
thing  about  a  201.  billf  It  is  at  Hartlaad's  bank,  which  was  due  yesterday  the 
25th.  It  is  the  last  one  of  Pressor's  wiih  your  name  on  it.  If  you  should  be 
applied  to  for  it  or  about  it,  pray  ask  Mr.  Winterbotham  for  time,  nor  do  not 
on  any  account  tell  him  it  is  not  your  writing,  If  you  do,  and  IVosser  hears 
of  it,  I  shall  have  no  mercy  shewn  me  by  him.  This  is  what  I  wanted  to  tell 
you  privately  last  night.  I  did  not  like  to  name  it  to  Mr.  Bonnor,  because 
it  would  lessen  me  in  his  opinion.  If  you  approve  of  it,  and  think  it  will 
be  not  in  anywise  against  you,  say,  if  application  is  made  to  you,  that  yon 
heard  that  it  was  not  a  good  bill,  since  your  name  was  put  to  it.  That  you 
*have  had  no  consideration ;  but  if  he  will  give  you  time  say  two  or  three  r^oog 
months,  I  shall  have  it  in  my  power  to  pay  it  to  you  out  of  the  moneys  '-  *" 
collected  for  me.  If  you  name  this  subject  to  Mr.  Bonnor,  do  not  name  it  as 
one  being  a  forgery,  but  say  I  have  written  to  you  to  become  liable  for  a  bill. 
If  you  should  do  so,  he  will  see  you  paid  out  of  the  money  he  collects  and  re- 
ceives on  my  account ;  but  on  no  account  tell  him  it  is  a  forged  one }  for  if  you 
do,  mind  he  will  not  be  answerable  for  it,  but  otherwise  I  think  he  will.  If  he 
does,  you  will  see  Mr.  Winterbotham,  if  sent  for  by  him,  and  say  you  had  no 
consideration  for  it — will  he  give  you  two  or  three  months  to  pay  it  ?  This  will 
make  me  happy,  and  relieve  my  distress  of  mind,  restore  me  to  my  dear  children 
and  make  me  so  deeply  obliged  to  you,  that  I  never  can  be  too  grateful  for  it. 
But  be  careful  of  speaking  to  Prosser.  Perhaps  the  shorter  way  would  be  to 
see  Mr.  Winterbotham ;  but  do  not  say  you  have  seen  me. 

"  Yours  most  gratefully  for  all  favours, 

"  John  Forbes. 
"  Mr,  Robert  Lawrence,  6,  Charles  Street, 
Bath  Road,  Cheltenham." 

Ludlow,  Serjt.,  for  the  prisoner.  I  submit  that  this  letter  is  not  receivable 
in  evidence,  as  it  relates  to  another  bill ;  and  that,  at  all  events,  to  make  it  of 
any  avail,  the  bill  it  refers  to  ought  to  be  put  in. 

Coleridge,  J.  I  think  that  it  is  receivable  in  evidence ;  but  I  think  it  better 
for  the  prisoner  not  to  state  my  reasons.     However  I  will  do  so  if  you  wish  it. 

The  letter  was  read. 

Coleridge,  J.,  (in  summing  up.) — ^If  the  prisoner  drew  the  bill  mentioned 
in  the  indictment,  and  which  he  knew  could  not  become  due  for  some  months 
after  he  did  so,  *and  then  put  Mr.  Prosser's  name  on  it  without  his  autho-  r^r.^o-* 
rity,  either  intending  to  meet  it,  or  trusting  that  he  should  have  money  '-  "  ^ 
to  do  so,  or  trusting  that  Mr.  Prosser  would  overlook  it,  the  prisoner  is  guilty 
of  forgery ;  but  if  you  think  that  the  state  of  affairs  between  the  prisoner  and 
Mr.  Prosser  was  such  that  he  had  Mr.  Prosser's  authority  to  accept  this  bill, 
then  it  is  not  a  forgery.  If  a  person  gives  another  leave  to  use  his  name  on 
bills,  and  the  person  thus  permitted  writes  the  name  of  such  person  on  a  bill, 
this  is  as  it  were  a  signing  by  the  person  who  gave  the  authority  although 
he  had  given  no  authority  for  the  putting  his  name  on  that  particular  bill. 
With  respect  to  the  letter  that  has  been  read,  I  think  that  you  ought  not 
to  take  it  as  proof  that  the  bill  mentioned  in  it  was  forged.  Bills,  which 
are  not  the  subject  of  indictment,  are  often  given  in  evidence  to  shew 
a  guilty  knowledge ;  but  there  is,  in  such  cases,  strict  proof  Uiat  those 
bills  are  forged.      ^^^  such  evidence  is  given  here^   nor  is  the  bill  even 
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produced.  It  therefore  tnay  be  that  that  the  bill  alluded  to  in  the  letter  is  ia 
aome  respects  irregular^  but  still  it  may  not  be  a  forgery.  The  question  which 
I  shall  leave  to  you  is  this,  whether  the  name  of  Mr.  Proaser  was  put  on  the 
bill  mentioned  in  the  indictment  without  the  authority  of  Mr.  Proaser;  or  was 
it  written  on  the  bill  by  the  prisoner,  under  such  circumstances  that  he  might 
honk  fide  consider  that  he  had  Mr.  Proeser^s  authority  for  doing  so,  as  in  the 
latter  case  you  ought  to  acquit  him. 

The  foreman  of  the  jury  said — 

"  Guilty  of  raising  the  bill,  but  not  of  fraud." 

GoLERiDOZ,  J.  Do  you  believe  that  the  prisoner  used  the  name  of  Mr. 
Proaser  without  the  authority  of  Mr.  Prosser,  and  without  believing  that  he  had 
such  authority  ? 

^2281       ^^^  forman  of  the  jury.    We  think  that  the  prisoner  '^'had  not  autho- 
-^  rity  from  Mr.  Prosser,  and  that  he  did  not  think  he  had  it. 

Coleridge^  J.    Then  you  ought  to  find  the  prisoner  guilty. 

Verdictr— Guilty. 

Alexander,  and  Greaves,  for  the  prosecution. 

LudUyio,  Serjt.^  Watson,  and  PhiUpotts,  for  the  prisoner. 

[Attorneys — CHffilha  j-  Pruen,  and  B,  Bwrnor,"] 


KEX  V.  KILLMINSTER. 


Whether  the  preferring  of  an  indictment  against  a  party  for  night  poaching,  which  ia 
ignored,  is  a  commencement  of  the  prosecution  within  sect.  4  of  the  stat.  9  Geo.  4,  c. 
69,  so  as  to  warrant  the  conviction  of  the  party  on  another  indictment  preferred  four 
years  after  the  offence,  quaere. 

Indictment  for  night-poaching,  heing  armed.  The  offence  was  alleged  to 
have  been  committed  four  years  ago.  A  bill  of  indictment  had  been  preferred 
with  a  year  after  the  commission  of  the  offence,  against  the  present  prisoner,  and 
a  person  named  Robins,  and  ignored  as  to  the  present  prisoner,  but  found  against 
Robins,  who  was  convicted.  The  present  bill  of  indictment  was  preferred  at 
these  assizes. 

Watson  objected  that  it  was  not  within  time. (a) 

Coleridge,  J.  There  are  two  questions — first,  whether  preferring  a  bill  of 
indictment  is  commencing  the  prosecution ;  and  secondly,  whether  having  com- 
menced it,  you  have  not  complied  with  the  condition  of  the  statute.  With  regard 
to  the  first,  it  is  clear  that  preferring  the  bill  is  an  act  done  by  the  party,  which 
is  the  commencement  of  a  prosecution.  With  regard  to  the  second,  it  is  a  much 
Mogi   ^nioer  point.   I  had  occasion  to  consider  it  very  much  in  the  case  of  Tilladam 

"  i  V.  The  Inhabitants  of  Bristol,  4  N.  &  M.  144,  which  was  an  action  on  the 
stat.  7  &  8  Geo.  4,  c.  31,  for  an  injury  to  property  by  rioters.  That  statute  said,  that 
the  action  should  be  commenced  within  three  calendar  months,  and  there  the  party 
had  commenced  an  action  within  three  months.  She  died,  and  her  executor 
brought  an  action  within  forty  days  after  her  death,  but  more  than  three  months 
after  the  damage  was  done.  The  point  was,  whether  that  action  was  brought  in 
good  time.  The  argument  which  I  used  there  was,  that  the  condition  had  been 
once  complied  with,  and  that  the  executor  had  a  right  to  bring  an  action  within 
a  reasonable  time.  The  Court  decided  against  me  on  that  point,  and  the  party 
failed.     I  do  not  feel  so  clear  in  this  case,  as  to  be  disposed  to  put  an  end  to 

(a)  By  the  stat.  9  Geo.  4,  c.  69,  s.  4,  "the  prosecution  for  ererj  offence  punishable 
upon  indictment,  or  otherwise  than  upon  summary  conviction  by  virtue  of  this  act,  shall 
be  commenced  within  twelve  calendar  months  after  the  commission  of  such  offence^'' 


686  Rex  t?.  Gat.    0.  C.  1835.  [229 

the  proeeaitioDy  but  I  will  eertamly  reserve  this  point  if  itsbould  become  neoes- 
saTy.(a)  The  prifioner  was  acquitted  on  the  merits. 

^AlexandeTf  for  the  proeeeation.  r^o^n 

W<U9on,  for  the  prisoner.  ■-  " 

[AttoraejB — BioxwtM  and  Crook*."] 


REX  r.  GAY.    AprU  12. 

If  a  deplaration  in  articulo.'  mortiB  be  taken  down  in  writing,  and  signed  by  the  party 
making  it,  the  judge  will  neither  receire  a  copy  of  the  pi^ter  in  evidence,  nor  will  he 
receive  parol  evidence  of  the  declaration. 

Manslaughter.  The  indictment  charged  the  prisoner  with  killing  Sam- 
nel  Lewis  by  shooting  him. 

It  appeared  that  the  deceased  and  others  had  gone  to  the  house  of  the  pri- 
soner at  a  late  hour  of  the  night  demanding  cider,  and  that  the  deceased  put 
his  gun  out  of  the  up-stairs  window,  saying  he  would  shoot  them.  The  gnn 
then  snapped,  but  did  not  fire.  The  deceased  and  his  party  then  jeered  the 
prisoner,  and  called  out,  <<  Old  Jemmy's  gun  won't  go  off."  The  prisoner  then 
came  down  stairs ;  and  after  a  struggle  between  him  and  the  deceased,  who 
tried  to  keep  the  front  door  shut,  the  prisoner  went  out  at  the  front  door  with 
the  gun  in  his  hand,  which  being  laid  hold  of  by  the  deceased,  it  went  off,  and 
shot  the  deceased. 

It  further  appeared,  that  the  deceased  after  he  was  shot,  and  when  he  had 
no  hope  of  recovery,  made  a  declaration  in  articulo  mortis,  which  Mr.  Bolton, 
the  surgeon,  took  down  in  writing,  and  the  deceased  signed  it.  A  copy  of  this 
statement  Mr.  Boulton  had  given  to  Mr.  Ellis,  the  coroner,  who  had  annexed  it 
the  depositions  which  were  returned  by  him  to  the  learned  Judge ;  but  3f  r. 
Bolton  had  by  mistake  left  at  home  the  original  paper  which  the  deceased  had 
signed. 

*W.  J.  Alexander,  for  the  prisoner,  proposed  to  ask  Mr.  Boulton  pitoQi 
what  the  deceased  had  stated  to  him,  or  that  the  copy  of  the  statement  ^ 
annexed  to  the  depositions  should  be  read. 

Coleridge,  J.  As  there  was  a  statement  in  writing  signed  by  the  deceased, 
I  cannot  receive  either  parol  evidence  or  a  copy. 

The  evidence  was  not  given. 

(a)  By  the  Btat.  8  &  9  Will.  3,  c.  26,  9.  9,  it  is  enacted,  that  no  prosecation  shall  be 
made  for  any  offence  against  that  act  (relating  to  the  coin),  unless  such  *< prosecution  be 
commenced"  within  three  months  after  the  offence.  In  the  case  of  Rex  v.  Willace,  1  Ea. 
P.  C.  186,  the  prisoner  was  indicted  for  colouring  base  coin,  to  make  it  resemble  silTer. 
He  was  on  the  6th  of  May,  1*797,  found  in  a  room  with  base  coin,  in  various  stages  of  the 
process  of  colouring.  He  was  then  apprehended,  and  taken  to  Durham  gaol,  and  was 
afterwards  carried  before  a  magistrate,  and,  by  warrant  dated  on  the  8th  of  May.  was 
committed  to  gaol,  charged  on  oath  <*  with  suspicion  of  high  treason,  in  counUrfeiting  the 
current  money  of  this  kingdom,  namely,  shillings,''  Ac.  The  assises  at  Durham  were 
holden  on  the  8th  of  August,  so  that  more  than  three  months  had  elapsed  between  the 
commission  of  the  offence  and  the  preferring  of  the  indictment ;  but  the  judges,  at  a  con- 
ference, unanimously  held  that  the  information  and  proceeding  before  the  magistrate  wan 
the  commencement  of  the  prosecution  within  the  meaning  of  the  act;  and  that  the  vari- 
ance between  the  manner  of  laying  the  offence  in  the  indictment,  and  charging  it  in  the 
commitment,  made  no  difference. 

In  civil  cases,  where  a  writ  is  sued  out  to  prevent  the  effect  of  a  plea  of  the  Statute  of 
Limitations,  it  must  be  regularly  continued.  And  in  the  case  of  Smith  v.  Bower,  3  T.  R. 
662,  it  was  held,  that  an  attachment  of  privilege  was  not  a  continuance  of  a  bill  of  Mid- 
dlesex, so  as  to  avoid  the  Statute  of  Limitations.  The  law  as  to  these  continuances  is 
materially  altered  by  the  stat  2  Will.  4,  c.  39,  s.  10,  set  forth  in  Sewell's  Dig.  of  Prac.,p. 
90,  where  the  rules  and  recent  cases  on  the  subject  are  referred  to. 
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GoiiBRiDOS^  J,j  left  it  to  the  jory  to  say  whether  the  gan  was  fired  by  aod- 
dent.  verdict — ^Not  guilty. 

Wationj  for  the  proseoution. 
W,  J,  Alexander,  for  the  prisoner. 

[Attorneys— ITtfynef,  and  Swaym  J-  Co.] 


REX  r.  WILLIAM  GAINER  and  JOHN  GAINER.    April  14. 

To  sustain  an  indictment  for  night  poaching,  anned,  Ac,  the  parties  mnst  baye  been  in 
the  place  charged  in  the  indictment  with  intent  to  destroy  game,  &c.  thert^  and  it  is 
incnmbent  on  Uie  prosecutor  to  conyince  the  jury  that  the  defendants  had  an  intent  to 
destroy  game,  Ac.  in  the  particTilar  place  mentioned  in  the  indictment. 

NiOHT  poaching.  The  first  count  of  the  indictment  charged  that  the  de- 
fendants with  another  person  were,  on  the  night  of  the  21st  of  Novemher, 
1884,  in  <<  certain  land  of  one  George  Bengongh,  called  Breadstone  Planta- 
tion, armed,  with  intent  there  to  destroy  game.  The  second  connt  stated  the 
place  to  be  "  certain  land  called  Breadstone  Plantation  ;'^  and  the  third  count 
stated  it  to  be  "  certain  land  of  George  Bengough.'' 

It  appeared  from  the  evidence  of  a  person  named  Packer,  that  he  was  out 
with  others  on  the  night  of  the  21st  of  November  watching  for  poachers  and 
that  hearing  a  gun  £ed  at  abont  a  quarter  of  a  mile  from  Breadstone  Planta- 
tion, he  went  into  that  plantation  and  sat  down  under  some  briers;  he  further 
^AQQi  stated,  that  he  saw  the  two  ^defendants  and  a  third  person  pass  him  as 
-'  he  lay  there,  the  defendant  William  Gainer  having  a  gun,  and  the  other 
two  persons  bludgeons.  In  his  cross-examination  he  stated  that  the  night  was 
light,  and  that  there  were  many  pheasants  roostine  in  this  plantation,  which 
the  defendants  mnst  have  seen )  but  that  they  went  through  the  wood  without 
firing  at  any  of  them. 

Greaves,  for  the  defendant,  submitted,  that  it  was  not  sufficient  that  the  de- 
fendants were  out  on  this  night  for  the  purpose  of  poaching,  but  that  the  jury 
must  be  satisfied  that  they  were  in  this  plantation  with  an  intent  to  kill  game 
there,  an  intent  which  was  negatived  by  the  fact  of  their  seeing  the  pheasants 
and  not  firing  at  them. 

CoLEBiDOE,  J.,  (in  summing  up).  You  must  say  whether  these  persons 
were  in  this  particular  cover,  called  Breadstone  Plantation  with  an  intent  to 
kill  game  there.  If  you  can  suppose  that  they  had  gone  out  on  that  night 
poaching  in  every  other  cover  in  the  country,  that  will  not  be  sufficient  to  sup- 
port the  charge  contained  in  this  indictment,  if  they  were  not  in  this  particular 
(U>ver  with  intent  to  destroy  game  there.  It  lies  on  the  prosecutor  to  make  out 
to  your  satisfaction  that  the  prisoner  had  an  intent  to  kill  game  in  this  particu- 
lar cover ;  the  intent  in  this  case  can  only  be  inferred  from  the  conduct  of  the 
parties ;  and  it  is  here  shewn  that  there  was  game  which  the  defendants  must 
have  seen,  but  did  not  make  the  slightest  attempt  to  destroy. 

Verdict — Not  guilty. 

W.  .7.  Alexander,  for  the  prosecution. 

Greaves,  for  the  defendant. 

[Attorneys — Bhxwmetj  and  Browne.'} 
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*BEX  17.  BRADSHAW.    April  U, 

If  a  hayward  take  cattle  which  are  straying  in  a  common  or  lanej  and  they  are  rescued 
as  he  is  taking  them  to  the  pound,  this  rescue  is  indictable;  but  if  the  hay  ward  take 
cattle  which  are  damage  feasant  in  the  inclosed  land  of  any  prirate  occupier,  the  rescue 
of  them  before  they  get  to  the  pound  is  not  indictable :  as  in  the  latter  case,  till  the 
cattle  get  to  the  pound,  the  hay  ward  is  to  be  considered  the  mere  servant  of  the  oc- 
cupier. 

Indictment  for  a  rescue  of  cattle. 

The  indictment  was  in  the  following  fonn: — '<  Gloucestershire,  to  wit.  The 
jurors  for  our  lord  the  king  upon  their  oath  present,  that  on  the  first  of  Octo- 
ber, 4  Will.  4,  in  the  parish  of  Slimbridse,  in  the  county  of  Gloucester,  Wm. 
Smith  was  hayward  or(a)  field-keeper  of  ^e  said  parish;  and  the  said  Wm. 
Smith  so  being  such  hajward  or  field-keeper  as  aforesaid,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had  taken  and  dis- 
trained one  horse  and  one  mare  in  and  upon  a  piece  of  pasture  ground  called 
Gillmores  there  situate,  in  the  occupation  of  Wm.  Stone,  wrongfully  feeding 
and  depasturing  in  and  upon  the  grass  and  herbage  there  growing  in  and  upon 
the  said  piece  of  pasture  ground,  and  doing  damage  there  to  the  sud  W.  S. ; 
and  was  then  and  there  about  to  impound  the  same  horse  and  mare  for  and  in 
the  name  of  a  distress,  for  the  said  damage  so  there  done  and  doing,  according 
to  the  law  and  custom  of  England :  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  Thomas  Bradshaw,  late  of  Breadstone,  in  the 
said  county  of  Gloucester,  labourer,  afterwards,  to  wit,  on  the  1st  of  October, 
in  the  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  said  horse  and  mare  so  as  aforesaid  by  the  said  Wm.  Smith,  as 
such  hay  ward  as  aforesaid,  taken  and  distrained  for  the  cause  aforesaid,  and  in 
his  custody  then  and  there  being,  from  and  out  of  the  custody  and  against  the 
will  of  the  said  W.  S.,  and  before  the  same  horse  and  mare  were  or  could  have 
been  impounded  as  aforesaid,  forcibly,  unlawfully,  and  injuriously  did  rescue, 
take,  and  drive  away,  and  other  wrongs  to  the  said  Wm.  Smith  then  and  there 
did ;  '^'to  the  great  damage  of  the  said  Wm.  Smith,  in  contempt  of  our  r^io^A 
said  lord  the  king  and  his  laws,  to  the  evil  example  of  all  others  in  the  ^  ^ 
like  case  offending,  and  against  the  peace  of  our  lord  the  king,  his  crown  and 
dignity." 

The  indictment  had  been  preferred  at  the  Gloucestershire  Quarter  Sessions, 
but  had  been  by  the  court  there  transmitted  to  the  assizes,  as  the  defendant's 
counsel  had  raised  an  objection  to  the  sufficiency  of  it. 

As  soon  as  the  case  was  called  on,  Francillon,  for  the  defendant,  submitted, 
that  the  indictment  was  bad,  because  it  did  not  show,  that,  at  the  time  of  the 
rescue,  there  was  any  breach  of  the  peace,  the  only  words  in  the  indictment 
from  which  a  breach  of  the  peace  could  be  inferred  being  the  vi  et  armis  and 
the  contra  paoem.  He  cited  Sir  W.  Russell  on  Cr.  &  Mis.,  51,  363,  Cnrw. 
Hawk.  Vol.  2,  p.  106,  Sanderson's  case,  4  Leon.  12,  Anon,  case,  3  Salk.  187, 
Rex  V,  Storr,  3  Burr.  1698,  and  Rex  v.  Atkins,  Id.  1706. 

Coleridge,  J.  I  can  take  time  to  consider  of  the  sufficiency  of  the  indict- 
ment, if  it  should  become  material.   I  should  like,  therefore,  to  hear  the  evidence. 

On  the  part  of  the  prosecution,  the  wife  of  William  Smith  was  called  (he  be- 
ing too  ill  to  attend  the  assizes).  She  said,  ^'  My  husband,  whose  name  is  Wil- 
liam Smith,  is  hay  ward  of  the(6)  parish  of  Slimbridge.  He  goes  to  the  court 
at  Cambridge  to  be  appointed,  that  is  in  Slimbridge  parish.  It  is  his  duty  to 
pound  cattle  that  are  running  loose  in  the  lanes';  and  when  he  has  pounded 
them,  he  receives  money  for  letting  them  out.     If  cattle  found  trespassing  in 

ia)  Perhaps  this  should  have  been  "and"  instead  of  "or." 
b)  We  believe  that  the  hay  ward  is  the  officer  of  a  manor. 
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the  inclosed  lands  of  the  farmers  are  brought  to  him,  he  impounds  them ;  or  if 
*2S^1  ^^^  farmers  give  *him  orders  to  go  into  their  fields  and  take  stray  cattle 
-I  that  are  trespassing  there  to  the  pound;  he  does  so.     He  has  acted  as 
hayward  three  or  four  years. 

CoLERiBQE,  J.  It  is  not  yet  very  distinctly  shewn^  but  we  may  take  it,  I 
think;  that  the  duty  of  the  hayward  is  to  keep  the  lanes  clear,  by  impounding 
stray  cattle  that  he  may  find  there ;  but  that  with  respect  to  stray  cattle  found 
on  private  land,  the  hayward  is  only  the  private  servant  of  the  parties  if  they 
send  for  him.  We  must  not  confound  the  action  of  trespass  with  an  indictment 
for  misdemeanor.  There  is  a  case  in  Ea^t,(a)  where  a  number  of  persons  went 
out  in  the  day-time  to  course  hares,  and  they  were  indicted  for  a  conspiracy  to 
do  so,  and  Lord  Ellenborough  said  he  should  be  sorry  to  have  it  doubted  whether 
persons  ''  agreeing  to  go  and  sport  upon  another's  ground — in  other  words,  to 
commit  a  civil  trespass — should  be  thereby  in  fenl  of  an  indictment."  I  should 
certainly  be  inclined  to  ask  whether  there  is  any  authority  that  lays  down  that 
a  hayward  is  bound  to  go  into  private  fields. 

Greavesy  for  the  prosecution.  I  would  suppose  that  in  this  parish  there  were, 
extensive  commons. 

CoLERiBQE,  J.     I  should  hold  them  to  fall  within  the  same  rule  as  the  lanes. 

Greaves.  If  these  cattle  had  got  to  the  pound  and  had  been  rescued  from 
it;  the  offence  would  be  pound  breach. 

CoLEttiDOE,  J.  Yes ;  but  I  take  it  that  the  office  of  hayward  and  of  pound- 
keeper  may  be  distinct,  and  I  believe  that  in  some  places  they  are  so,  and  are 
held  by  different  persons.  If  the  hayward  had  driven  cattle  to  the  pound  which 
*^S61  ^^  ^^  found  straying  in  one  of  the  lanes,  I  should  '^'hold  that  they  were 
•I  in  the  custody  of  the  law  from  the  first,  and  that  ^e  rescue  of  them  on 
their  way  to  the  pound  would  be  indictable }  but,  in  this  case,  till  the  cattle 
got  to  the  pound  the  hayward  was  merely  acting  as  the  servant  of  Mr.  Stone, 
in  whose  lands  the  cattle  were  fomid;  and  therefore  at  that  time  a  rescue  of 
them  from  him  was  no  more  indictable  than  if  Mr.  Stone  had  been  himself  driv- 
ing them  to  the  pound,  and  they  had  been  resoued  from  him ;  and  till  those 
cattle  had  got  to  the  pound,  I  am  of  opinion  that  thej  could  not  be  oonsidered 
in  the  custody  of  the  law,  and  that  the  rescue  of  them  is  therefore  not  indictable. 
The  defendant  must  be  acquitted.  Yerdici^^Not  guilty.(Z>) 


la)  The  case  of  Rex  v.  Tamer,  13  East,  228. 


Kitchen,  in  his  work  on  courts,  noder  title  "Court  Leet  and  Court  Baron,"  (ed.  of 
1623,  p.  46,)  gires  the  oath  of  the  hayward  as  follows : — 

"  Seremeiu  del  Oreve^  ou  Hayward^  ou  Beadle. — ^Vons  jnres  qne  vons  bien  et  dnement 
serreres  le  Roi  nostre  sonreraigne  le  seigneur  del  manor  en  le  office  de  greve,  beadle,  on 
heyward  de  cest  manor  par  cest  an  a  vener;  et  voas  daement  et  yerament  ezecatereres 
toats  tielz  attachments  et  aaters  proces  come  serront  directes  a  yons  del  seignior  oa 
seneschal  de  cest  court,*  et  yous  presenteres  toots  pound  breaches  q.  serront  faits  deins 
Tostr.  office ;  et  aaz  j  touts  cattels  estreyes  et  waifes ;  et  en  chescnn  anter  chose  bien  et 
daement  teneres  vons  en  mesme  le  office  cy  yoos  ayd  Diea,  kc." 

Mr.  Seijt  ScriTen,  (2  Scr.  on  Copyhold,  871,)  says — "Sometimes  this  officer  is  elected 
and  sworn  in  at  the  court  leet,  but  it  is  generally,  if  not  anirersally,  where  a  leet  is  ap- 
pended to  a  manor,  and  the  court  leet  and  court  baron  are  held  together;  and  when  it 
exists  as  a  totally  distinct  office  from  that  of  bailiff,  which  is  more  frequently  but  not 
always  the  case,  it  partakes  more  of  a  private  than  a  public  character,  the  duties  of  the 
office  being  principally  the  care  of  the  boundary  fences,  impounding  of  estrays,  and  the 
like.''  The  learned  serjeant  does  not  cite  any  authorities  on  the  subject  of  haywards.  At 
p.  eccxcii.  of  the  same  work,  the  hayward's  oath  is  stated  as  follows; — "You  shall  well 
and  truly  execute  the  office  of  hayward  of  this  manor  until  you  shall  be  thereof  discharged 
by 'due  coarse  of  law.  Ton  shall  A'om  time  to  time  present  all  pound  breaches,  estrays, 
waifes,  and  all  other  matters  and  things  falling  Within  the  duties  of  your  office,  Justly  and 
without  favour  or  affection. — So  help  you,  Qod."  Upon  this  oath  Mr.  Seijt.  Sciiven  adds, 
« I  hare  placed  the  hayward's  oath  under  the  head  of  court  baron,  as  the  office  appears 
to  be  more  immediately  connected  with  that  court  than  with  the  court  leet;  but  the  hay- 
ward is  frequently  sworn  at  the  leet." 

The  oath  of  the  bedell  or  biiiliff  (Id.  ccczciii.)  ii  to  ''duly  eieeute  all  process  to  be 
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*Greave8y  for  the  proseoation. 
FrancUlon,  for  the  defendant. 

[Attorneys — £hzaome$j  and  P.  B,  Cooke.} 


HOME  SPRING  CIRCUIT,  1835. 

BEFORE  LORD  DENMAN;  C.  J.,  AND  MR.  JUSTICE  QASELSE. 

HERTFORD   ASSIZES. 

BEFORE  MR.  JUSTICE  GASELEE. 

REX  V.  TOrrENHAM  and  CORNELL.    March  7. 

A  stack,  of  which  the  lower  part  consists  of  cole-seed  straw  and  the  upper  part  of  wheat 
stubble,  is  not  a  stack  of  straw ;  and  the  setting  it  on  fire  is,  therefore,  not  a  capital 
offence  within  the  stat.  7  Jt  8  Geo.  4,  c.  29,  s.  17. 

BuRNiNa.  The  indictment  charged  that  the  prisoner  set  fire  to  <'  a  stack  of 
straw,"  the  prouerty  of  John  Monk. 

It  appeared  that  the  stack  in  qaestion  consisted  in  the  lower  part  of  cole-seed 
8traw,(a)  and  in  the  upper  part  of  wheat  stuhble. 

Rylimdf  for  the  prisoners,  objected  that  this  was  not  a  stack  of  straw  within 
the  meaning  of  the  stat.  7  &  8  Geo.  4,  c.  80,  s.  17.(&) 

*Gasblee,  J.,  (having  conferred  with  Lord  Denham,  C.  J.)--We  ptoo^ 
are  of  opinion  that  the  objection  is  fettal.     The  prisoners  most  be  acqaited.   ■-       "^ 

Verdict. — -Not  goilty. 

Dawling,  for  the  prosecution. 

Syland,  for  the  prisoners. 

[Attorneys— TTor^Aam,  and  SOk.} 


KINGSTON  ASSIZES. 

BEFORE  MR.  JXTSTICE  QASELEE. 

REX  V.  MARY  FAGENT  and  Another.    Aj)ra  1. 

If  a  person,  whose  death  is  the  subject  of  a  charge  of  manslaughter,  express  an  opinion 
that  she  shall  not  recover,  and  make  a  declaration,  and  at  a  subsequent  part  of  the 
same  daj  asks  a  person  whether  he  thinks  she  will  "  rise  again :" — Held,  that  thLi 
shewed  such  a  hope  of  recoyer7  as  rendered  the  previous  declaration  inadmissible. 

It  is  no  objection  against  a  declaration  in  articulo  mortis,  that  it  was  made  in  answer  to 
questions  put  to  the  deceased  by  the  surgeon,  and  not  a  continuous  statement  made  by 
the  deceased. 

directed  unto  you  by  the  steward  of  the  court,  and  diligently  and  faithfully  collect  and 
account  for  all  rents,  profits,  and  revenues." 
(a)  Ck>lewort  is  a  species  of  cabbage.  (6)  Set  forth  Carr.  Sapp.  p.  204. 
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'    Manslauoher. — ^The  prisoner  was  charged  with  having  killed  Avis  Fiiffent. 

It  was  proposed;  on  the  part  of  the  prosecution  to  give  evidence  of  declara- 
tions of  the  deceased  as  declarations  in  articalo  mortis.  It  appeared,  that,  ou 
the  Saturday,  of  the  week  preceding  the  death  of  the  deceased,  she  expressed 
an  opinion  that  she  should  not  recover,  and  that  she  made  a  declaration ;  but  it 
also  appeared,  that  after  she  had  made  this  declaration,  she,  on  the  same  day, 
asked  her  nephew  if  he  thought  she  would  ''rise  again/'  but  it  was  proved  that 
on  a  subsequent  day  she  ma^e  other  declarations  at  times  when  she  was  con- 
vinced she  was  dying. 

Tfo&A,  for  the  prisoner,  submitted  that  the  declarations  made  by  the  deceased 
on  the  Saturday  previously  to  her  conversation  with  her  nephew,  were  not  ad- 
missible, as  her  subsequent  question  shewed  that  she  had  hopes  of  recovery. 

Oaselee,  J.,  (after  conferring  with  Lord  Denham,  C.  J.,)  held  that  the  decla- 

*2S91  ^^^^°  made  on  the  Saturday  *wa8  not  admissible,  but  that  the  other  dec- 

-I  larations  made  when  she  beheved  her  recovery  hopeless  might  be  received. 

To  prove  the  latter  declarations,  the  surgeon  who  attended  the  deceased  was 
called;  and  it  appeared  from  his  evidence,  that  he  put  questions  to  the  deceased 
for  the  purpose  of  ascertaining  whether  it  would  be  necessary  for  a  magistrate  to 
oome  to  her  house  to  take  her  examination. 

WaiUh.  This  was  a  very  irregular  mode  of  proceeding,  and  I  submit  that 
this  evidence  is  not  admissible.  I  apprehended  that  the  statement  of  the  de- 
ceased, being  in  answer  to  questions  put  by  her  medical  attendant,  and  not  a 
connected  continuous  statement  flowing  from  herself^  cannot  be  received  as 
a  declaration  in  articulo  mortis. 

Oaselee,  J.    I  am  of  opinion  that  it  is  receivable. 

The  evidence  was  given.(a) 

The  prisoners  were  acquited  on  the  merits. 

Chamberty  for  the  prosecution. 
WaUh^  for  the  prisoners. 

[Attorneys — Woodt^  and  Everest  j*  Hardmg.J 


♦240]  *PROMOTIONS. 

In  the  vacation  after  Hilary  Term,  B.  Montague,  Esq.,  R.  Alexander,  Esq., 
and  T.  Starkic^  Esq.,  were  appointed  hb  Majest/s  counsel  learned  in  the  law. 

In  the  same  vacation  Lord  Lyndhurst  resigned  the  great  seal,  which  was  put 
in  commission,  the  Lords  commissioners,  bemff  Sir  C.  C.  Pepys,  Knt.,  M.  B.^ 
Sir  L.  Shadwell,  V.  C,  and  the  Rieht  Hon.  Mr.  Justice  Bosanquet. 

In  the  same  vacation  Sir.  J.  Cambell,  Knt.,  was  appointed  Attorney-General, 
vice  Sir  F.  Pollock,  Knt. ;  and  Sir  B.  M.  Bolfe  was  appointed  Solicitor-General, 
vice  Sir  W.  W.  Follett ;  who  after  his  resignation  of  the  Solicitor-Generalship, 
took  rank  as  one  of  his  Majesty's  counsel  next  after  B.  Preston,  Esq.,  Sir  W. 

(a)  In  the  case  of  Rex  r.  Jones,  tried  at  the  Old  Bailey,  Carr.  Supp.  13,  the  prisoner 
was  examined  aeveral  times  before  the  magistrate,  who  took  down  what  the  prisoner  said 
At  each  examination,  no  threat  or  promise  being  used,  bnt  much  of  what  he  said  being 
in  answer  to  questions  put  by  the  magistrate.  The  prisoner  at  each  examination  had 
the  notes  read  over  to  him,  and  stated  them  to  be  correct  He  did  not  sign  them,  and 
at  the  last  examination  he  refused  to  do  so,  saying  that  they  were  an  incorrect  account 
of  the  transaction: — ^Held,  by  Bayley,  J.,  Gaselee,  J.,  and  Yaughan,  B.,  that  a  magistrate 
has  a  right  to  put  questions  to  a  prisoner  examined  before  him  on  a  charge  of  felony, 
and  that  Uie  mag^trate  might  give  evidence  of  what  a  prisoner  said  at  each  examination, 
he  refreshing  his  memory  from  his  notes. 
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W.  Follett  having  been  appointed  King's  Goonael  in  the  vacation  after  Michael- 
mas Term,  1834. 

In  Hilary  Term,  1836,  the  Lords  Commissioners  of  the^great  seal  rested 
their  office,  and  Sir  G.  C.  Pepys,  Ent,  Master  of  the  EoUs,  was  i^pomted 
Lord  Chancellor,  and  created  a  peer  by  the  title  of  Lord  Gottenham. 

In  the  same  term,  Henry  Bickersteth,  Esq.,  was  appointed  Master  cf  the 
Boils,  and  created  a  peer  by  the  title  of  Lord  Langdale. 


OXFOKD  SUMMER  CIRCUIT,  1835. 

BEFORE  LORD  PENMAN,  C.  J.  AND  MR.  JUSTIGE  WILLIAMS. 

♦WORCESTER  ASSIZES.  [^241 

BEVO&E  lau  JUSTICE  WILLIAMS. 

PAKKER  and  Another  v.  KOBINSON,  Esq.    July  27. 

An  attomej,  who  is  retained  as  the  anient  of  a  candidate  to  represent  a  place  in  parlia- 
ment, is  not  entitled  to  recover  anj  thing  for  a  retaining  fee,  nnless  there  has  been  an 
express  agreement  that  such  fee  should  be  paid  to  him. 

Assumpsit  by  the  plaintiffs,  who  were  attomeysi  residing  at  Woroester;  for 
their  servioes  as  the  agents  of  the  defendant,  as  one  of  the  snooessfiDJ  osn- 
didates  at  the  Worcester  city  election  for  member  of  parliament  in  the  year 
1832 ;  and  also^  for  the  nse  of  their  offices  as  committee-rooms.  Plea — Gene- 
ral issue. 

A  letter  of  the  defendant  was  put  in^  by  which  he  retained  the  phuntifia  as 
his  agents  for  the  election  in  1832. 

One  of  the  items  in  the  plaintiffs'  daim  (whioh  amounted  to  the  sum  of  186^ 
8s.)  was  a  retaining  fee  of  5^.  5s.  for  each  of  the  two  plaintiflb.  In  support  of 
the  claim  to  this  item,  Mr.  Spurrier  was  called ;  he  said,  ^'  I  am  a  solicitor  at 
Birmingham.  I  have  been  engaged  in  every  election  in  Worcestershire  for  fortj 
years.  I  have  also  been  engaged  for  Staffoixlshire,  Warwickshire,  and  Lichfield. 
I  hare  seen  the  plaintiflb'  bill,  which  is  extremely  moderate;  and  I  think 
Messrs.  Parker  entitled  to  more  than  they  have  charged.  The  charge  of  5/.  5s. 
each  for  a  retaining  fee,  is  usual  at  all  city  and  borough  elections,  and  in  coun- 
ties, it  is  ten  guineas."  In  his  cross-examination  he  said,  ''It  is  the  custom  for 
each  partner  of  a  firm  to  be  paid  a  separate  retaining  fee  of  bL  ^."  And  in 
answer  to  a  question  put  by  the  learned  Judge,  the  witness  added,  ''Nothing  is 
done  for  the  retaining  fee,  except  that  it  secures  the  party^  that  the  person  ac- 
cepting it  does  not  act  for  the  other  side.'' 

*The  defence  was,  that  a  sum  of  7dl,  paid  on  account,  and  a  further  ^42 
sum  of  13/.  14«.  6(2.  paid  into  court^  were  a  sufficient  recompense  for  '- 
the  plaintiffs  seryioes. 

Williams,  J»,  (in  summing  up).  The  law  does  not  reooonise  the  time  of 
an  election  as  a  sort  of  Saturnalia,  where  every  one  is  to  be  at  liberty  to  dip  his 
hands  into  the  candidate's  pocket;  and  the  law  does  not  allow  any  charge  to  be 
made  except  for  services  actually  done.  That  being  so,  the  plaintifb  cannot  be 
allowed  to  charge  bL  5«.  each,  for  a  retainery  unless  there  was  an  exfurcss  agree- 
ment to  pay  those  sums,  of  which  we  have  no  evidence.  With  respect  to  the 
other  charges;  they  are  entirely  for  your  consideration. 
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Torffiot  for  ifce  plamtiffiH-Dftmages  88^  Of.  9<L  hejmi  all  tbtt  had  been 
already  paid. 
LudOow,  Seijt,  and  Wkat^,  for  the  pkiniiffB. 
Tai/aiMKtf  Setje.,  and  J?.  F.  Bu^ardM,  for  the  defendant. 

[Attom^th^Porfar  4*  Am,  and  Cmmtwi  ^  Ov.] 


STAFFORD  ASSIZES. 

BlSfOBX  MB.  JITSnCI  WILUAMS. 

BEX  V.  JOHN  MOUNTFORD.    JiilySl. 

A.  feat  a  tin  t>6x  to  B.  containing  three  pounds  of  gunpowder  and  tvo  detonators,  which 
were  intended  to  ignite  the  gunpowder  when  any  person  opened  the  box,  and  so  de- 
stroy the  person  who  opened  it: — BiM,  that  this  was  not  an  << attempt  to  disoharae 
loaded  arms  at  B.''  within  the  stat.  9  Geo.  4,  c.  31,  ss.  11  A  12. 

iNBiGTBfXNT  OB  the  9  Qoo.  4|  0.  Sly  88.  11  &  12,  for  attempting  to  disoharge 
<^  oertain  loaded  arms,  that  ia  to  say,  a  tin  oan  loaded  with  gunpowder,  at  Giles 
Ladd,"  with  intent  to  mnrder  him.  Th&t^  were  other  oonnta,  kying  ike  intent 
to  do  grievons  bodily  harm,  fte. 

4,0431  *0n  the  part  of  the  pro8eonti<»L,  Mr.  Ladd  was  oalled  :  he  said,  <<I 
•|  received  this  tin  box  on  Uie  12th  of  May;  it  was  wn^ped  in  brown  paper, 
and  tied  with  a  string;  under  the  brown  paper  was  another  brown  paper  and 
then  blue  naper.  I  got  the  box  open,  and  found  that  it  was  filled  with  gun- 
powder and  peas;  there  were  more  than  three  pounds  weight  of  gunpowder, 
and  in  a  tin  tube  in  the  middle  of  the  box  were  two  Waterloo  bang-ups.^' 

The  box  was  produoed.  It  was  made  of  tin ;  it  stood  about  ten  inches  hish 
and  was  four  inches  square,  and  had  a  handle  on  the  top.  Attached  to  the 
middle  of  the  top  on  the  inside  was  a  tin  tube,  about  as  large  as  a  person's 
thumb,  which,  when  the  box  was  closed,  reached  to  the  bottom  of  the  box,  and 
fitted  over  a  short  tube  fixed  to  the  bottom  of  the  box,  so  that  gunpowder  could 
be  poured  into  the  longer  tube  when  the  box  was  shut:  there  was  also  another 
hole  in  the  bottom  of  the  box,  through  which  gunpowder  might  be  poured  into 
the  box  itself.  In  the  lonffer  tin  tdSe  were  secured  what  Bfcr.  Ladd  called  two 
Waterloo  crackers,  the  ends  of  which  were  brought  out  at  the  bottom  of  the 
box,  and  secured  in  the  hole  at  the  bottom  of  the  box  by  means  of  a  cork.  The 
'^  bang-ups''  were  of  the  same  construction  as  the  crackeis  which  are  sometimes 
pttt  on  sapper  tables,  where,  if  the  ends  of  the  two  slips  of  paper  of  whioh  they 
aie  made  are  pulled,  they  come  apart  in  the  middle  with  an  explosion.  How- 
ever,  these  **  bang-ups''  were  each  a  foot  long,  and  half  an  inch  wide,  and  were 
made  of  very  strong;  brown  paper,  with  tape  pasted  on  the  inside  to  prevent  their 
giving  way.  The  intended  object  evidenUy  was,  that  the  person  pulling  off  the 
tap  of  the  box  should  explode  these  "bang-ups*'  and  thus  iffuito  the  gunpowder 
that  was  in  the  box;  and  it  also  seemed  that  the  object  of  having  Uie  " hang- 
ups" in  a  tube  was  that  ihey  might  be  well  secured,  and  some  gunpowder  put 
with  them,  before  the  fl;reat  quantity  of  gunpowder  was  poured  into  the  dox 
through  the  hole  in  its  bottom. 

M44-1       Evidence  was  given  to  show  that  the  prisoner  had  left  ^this  box,  ad- 

^  dressed  on  the  outside  papw  to  Mr.  Ladd,  at  Frightened  Horse  Inn,  at 

Handsworth,  to  be  sent  by  the  Qoach  to  Mr.  Ladd,  which  it  afterwards  was. 

YoL.  XXXn.--88 
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Williams,  J.  The  diffienlty  that  I  have  i^  how  by  any  poodnlity  of  oon- 
stmetion  this  tin  box  can  be  consider  <'  loaded  anns.'' 

Whaieleyf  for  the  proeecntion.  In  Johnson's  Dietionaiy  anns  are  ddmed  to 
be  weapons  of  offence.  Suppose  that  a  man  had  placed  a  shell  at  his  neigh- 
hour's  door  with  a  lighted  fiisee  in  it,  would  that  not  be  a  loaded  snn  f  Or 
suppose  that  a  Conmre  rocket  had  been  in  the  box,  or  a  bomb. 

Williams,  J.  Is  not  the  mortar,  from  which  the  bomb-shell  is  projected, 
the  loaded  arm,  and  not  the  shell  itself? 

Whatdqf.  The  grenadiers  formerly  fired  grenades,  (which  are  of  the  ssme 
nature  as  bombs)  by  the  hand  only,  and  I  therefore  submit,  that  in  that  instance 
the  grenade  must  he  considered  ss  the  loaded  arm.' 

wdtan  for  the  prisoner.  There  are  in  this  case  three  objection.  First,  That 
this  is  not  a  loaded  arm;  2nd,  that  it  was  never  in  sny  way  attempted  to  be  dis> 
soharffed  by  the  prisoner  €U  the  prosecutor ;  and,  3rd,  that  there  is  no  evidenoe 
that  &ere  was  any  gunpowder  in  the  tube  so  as  to  communicate  the  fire  from 
the  ^^aterloo  bang-nps''  to  the  large  quantity  of  gunpowder  in  the  box. 

Williams,  Jr  The  last  objeoticminvolTes  a  question  of  fust  I  shall,  if  the 
prisoner  is  convicted,  reserve  the  case  for  the  coniBideration  of  the  Judges. 

Yerdietr— Guilty. 

Whaid^f  and  Ferardf  for  the  prosecution. 

Oodton,  and  F,  F.  Lee,  for  the  prisoner. 

[Attorneys — (Mj/Uhs,  and  Pommimi.] 

*In  the  ensuing  term  the  case  was  argued  before  the  Judges,  by  p^iz 
Oodaon  for  the  pnsoner,  and  by  Whaideif  for  the  prosecution,  and  a  I- 
majority  of  the  Judges  held  the  conviction  wrcmg. 


REX  V.  THOMAS  WHALLET.    AuguU  1. 

If  commiBslonera  of  banknipt  issue  a  warrant  to  ^prehend  a  bankrupt,  and  direct  the 
warrant  *<To  J.  A.  and  W.  S.,  our  messengers,  and  their  atsitUmUf**  kc.\  this  warrant 
does  not  justify  the  apprehension  of  the  bankrupt  by  any  one  who  is  not  in  the  pre- 
sence, actual  or  constructiTe,  of  J.  A.  or  W.  S. ;  and  therefore  B.,  who  was  the  assistant 
of  W.  8.,  in  his  business  of  a  sheriff's  officer,  is  not  jnstilied  in  ^>prehending  the  baak- 
rapt  in  the  absence  of  W.  8.  and  J.  A.,  althongfa  &  haa  the  warrant  in  his  poascasiim* 

Held,  also,  that  if  B.,  in  attempting  to  take  the  bankrupt,  be  struck  down  by  the  bank- 
rupt with  a  stone,  and,  in  a  struggle  which  ensued,  have  a  part  of  his  nose  bitten  off 
by  the  bankrupt,  this,  in  case  death  had  ensued  to  B.,  would  have  been  a  case  of  man- 
slaughter only. 

Wounding. — ^The  first  count  of  the  infiotment  charged  the  priaoner  with 
having  feloniously  wounded  John  Aston,  with  intent  to  maim  him;  the  second 
count  charged  the  intent  to  be  to  disfigure  him ;  the  third  count,  to  disable  him ; 
and  the  fourth  count,  to  do  him  some  grievous  bodily  harm.  The  fifth  count 
charged  the  intent  to  be,  ''to  resist  the  lawful  apprehension  of  him  the  said  T. 
W.  ror  an  offence  for  which  he  the  said  T.  W.  was  then  and  there  liable  by  law 
to  be  apprehended  by  the  said  J.  A."  The  sixth  count  was  exactly  similar,  ex* 
cept  that  it  added,  <'  to  wit,  for  refusing  and  neglecting  to  attend,  without  hav« 
ing  bwfiil  impediment,  before  Edward  Jeremy  Lloyd,  George  Oondy,  John 
Taylor,  Oswald  Milne,  and  James  Blackledffe  Sraokenbuiy,  commissioneFS  un- 
der a  fiat  of  bankruptcy  awarded  against  l£e  said  T.  W.,  pursuant  to  a  sum- 
mons issued  by  the  said  E.  J.  L.,  &.  C,  and  J.  T.,  the  major  part  of  the  said 
commissioners,  directed  to  the  said  T.  W.,  requiring  the  said  T.  W.  to  be  and 
appear  personally  before  the  major  part  of  the  said  oommissionerSy  on  Thursday, 
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the  6tb  ^7  of  NoTember,  1884,  at  devm  o'dook  in  the  fbcenoon  of  that  day, 
at  the  commissioners'  rooms,  Manchester,  then  and  there  to  he  examined  by 
the  said  oommiflsioneis,  by  Tirtne  of  the  said  fiat." 

3^4^^  It  was  opened  by  Maukf  for  the  prosecution,  that  the  prisoner  had 
-■  been  a  wholesale  shoe  manufacturer  at  ^Strafford,  that  he  had  become  bank- 
rupt, and  that  he  had  surrendered  to  his  commission;  but  that,  being  after- 
wards summoned  to  appear  before  the  commissioners  of  bankrupt,  he  did  not  do 
80,  and  they  issued  a  warrant  for  his  apprehension,  which  was,  in  the  month  of 
NoYomber,  18^,  placed  in  the  hands  ot  a  sheriff's  officer,  named  Smith.  This 
warrant  Smith  was  not  able  to  execute,  but,  on  thei  15th  day  of  June,  1835,  the 
prosecutor  Aston,  who  was  the  assistant  of  Smith,  saw  the  prisoner,  at  three 
o'clock  in  the  morning,  at  Stafford,  and,  havinff  obtained  tne  warrant  from 
Smith,  went  in  pursuit  of  the  prisoner,  who,  on  w  prosecutor  overtaking  him| 
and  saying  he  had  the  warrant,  took  up  two  large  stones,  and  struck  the  prose^ 
oator  with  one  of  them  with  such  violence,  as  to  fell  him  to  the  ground,  uid  in 
a  struggle  which  ensued,  the  prisoner  bit  off  a  part  of  the  prosecutor's  nose. 

Thelat  of  bankruptcy  agamst  the  prisoner,  and  the  proceedings  under  it, 
were  put  in;  and  it  appeared,  the  prisoner  surrendered  to  the  fiat  on  the  12th 
of  April,  1834,  and  applied  for  his  protection,  which  was  granted. 

The  warrant  was  put  in.  It  was  dated  November  the  6th,  1834,  and  waa 
signed  by  Mr.  Lloyd,  Mr.  Condy,  and  Mr.  Taylor,  three  of  the  commissioners; 
and  after  reciting  the  fiat,  and  the  proceedings  under  it,  the  surrender  of  the 
prisoner,  and  that  the  prisoner  did  not  appear  at  the  dme  appointed  for  him  so 
to  do,  it  then  went  on — ''  These  are  therefore  to  vrill,  require^  and  authorize 
you  and  every  of  you"  to  anest  the  prisoner,  and  bring  nim  before  the  com- 
missioners, to  make  full  disclosure  of  his  effects.  The  warrant  was  directed  as 
follows — ''To  John  Adams  and  William  Smith,  our  messengers,  and  their 
assistants,  and  to  all  mayors,  baili&,  and  headborouffhs,  constables,  and  all 
others  his  Majesty's  subjects,  whom  we  require  to  be  aiding  and  assisting  in  the 
execution  of  this  our  warrant." 

*2471  ^^  forther  appeared,  that  Wm.  Smith  wa£  the  messenger  *under  the 
J  fiat  of  bankruptcy,  and  that  the  prosecutor  was  his  assistant  in  his  busi- 
ness of  a  sheriff's  officer ;  but  that,  at  the  time  of  the  prosecutor's  attempting 
to  take  the  prisoner,  neither  Smith  nor  Adams  were  present,  nor  any  where 
near  the  place  at  which  the  attempt  to  arrest  occurred. 

LucUoWf  Seijt.,  for  the  prisoner.  I  submit  that  the  prisoner  must  be  acquit- 
ted. The  prosecutor  Aston  is  not  authorized  hj  the  warrant  to  arrest  the  pri- 
soner, except  in  the  presence,  actual  or  constructive,  of  either  Adams  or  Smith. 
The  warrant  b  directed  to  Adams  and  Smith  and  their  assistants;  but  the  word 
'^  assistants"  only  extends  to  persons  who  so  with  Adams  or  Smith  to  assist  in 
takiuff  the  prisoner.  The  commissioners  oo  not  mean  that  Adams  and  Smith 
should  delegate  their  authority  to  others  to  act  in  their  absence. 

Curwoodf  on  the  same  side.  It  is  clear,  that,  to  justify  the  prosecutor  in 
attempting  to  arrest  the  prisoner,  there  must  not  only  have  been  a  good  warrant| 
bat  that  warrant  must  have  been  legally  executed.  The  question  nere  is,  whe- 
ther this  warrant  has  been  legally  executed.  It  is  a  general  rule,  that  a  dele- 
gated authority  cannot  be  delegated.  An  officer  may  take  assistants,  but  they 
cease  to  be  so,  if  they  are  not  near  enough  to  him  to  be  under  his  control.  This 
was  hiid  down  in  the  case  of  Blatch  v.  Archer,  1  Cowp.  63.(a)  If  it  is  to  be 
said,  that  the  warrant  is  directed  to  the  prosecutor,  because  he  was  the  assbtant 
MAgi  of  Smith,  I  should  sa^,  so  it  is  to  all  his  Majesty's  loving  subjects,  who 
-■  are  directed  to  be  ^'  aiding  and  assisting;"  and  if  this  '^'warrant  justified 

(«)  In  that  ease,  Mr.  Jnstioe  Aston  saya-^It  is  not  neceMary  that  the  baUiff  should 
be  actually  in  fight,  bat  he  mast  be  bo  near  u  to  be  near  at  hand  and  acting  in  the 
arrest;"  and  Mr.  Justice  Ashurst  says — **The  joiy  have  found  that  the  officer  was  so 
near  as  to  be  acting  in  the  arrest,  which  is  sufficient:  he  need  not  be  actually  in  sight" 
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m  anest  by  the  pnweeator,  so  it  irooH  la  arrart  by  any  of  Ida  Majeaty's 
attbjeotB. 

a  PkaUph  on  the  same  aide.  In  Sterenaon'a  eaai,  10  8t.  Tr.  402,  oHed  1 
Baaa.  0.  ft  m.  522,  where  an  officer  had  made  an  ill^d  arreat  on  ciTil  proeaoB, 
and  iraa  obliged  to  retire  on  the  party  snapping  a  piatol  at  him,  and  afterwards 
returned  with  asdiatantSi  who  attempted  to  force  the  door,  when  the  party  withh 
ahot  one  of  the  aasiatants,  it  was  held  to  be  manahra^ter. 

Jfctttfe,  for  the  praseention.  The  word  '^  whom/'  m  the  direetion  of  the  war* 
rant,  applies  very  dearly  to  mayors,  bailiffii,  headboronghs,  ftc.,  and  they  are 
called  upon  to  assbt  the  persona  who  are  named  to  execute  the  warrant,  who 
are  Smith,  Adams,  and  their  aasistanta.  It  is  not  required,  that  a  warrant 
ahould  be  directed  to  a  person  by  name;  it  is  enough,  u  he  is  sufficiently  de- 
scribed and  pointed  out.  Are  not  the  words  ^' their  assistants,^' a  sufficient 
description  f  I  do  not  say  that  the  prosecutor,  Aston,  would  hare  been  autho- 
rised by  die  latter  words  of  the  direction ;  but,  I  submit,  that  he  is  authorised 
by  the  words  "  their  assistants."  I  do  not  deny  the  authority  of  the  caae  cited 
as  to  the  ddegation  of  an  authority,  but  I  say,  that  this  is  the  same  as  if  the 
names  of  SmiSi  and  Adams  had  been  left  out,  and  the  warrant  had  been  directed 
— "To  the  assbtants  of  our  messeueers.'^  If  the  warrant  had  been  directed— 
^  1\)  our  messengers,''  that  would  dearly  haye  been  a  good  direction. 

jP.  V.  £ee,  on  the  same  side.  The  stat.  6  Geo.  4,  c.  16,  mentions  '^  any  per- 
son appointed  by  the  commissioners  by  their  warrant.''  I  should  therefore 
submit,  that  tf  a  warrant  is  directed  to  a  messenger  and  to  the  measengets' 
assistant,  the  assistant  is  authorized  to  act. 

Williams,  J.  This  case  does  not  turn  on  the  Tafidity  of  the  warrant,  but 
on  the  vdidi^  of  the  execution  of  it. 

*Ludhw,  Seiji,  referred  to  Broadfoot's  case,  Tost.  154.^a)  r*24d 

WiLLiAHB,  J.  In  a  capital  case,  as  this  is,  I  must  consider  the  legal  ^ 
efieot  of  the  warrant ;  and  I  think  it  is  not  sufficient,  that  the  prosecutor,  Aston, 
should  haye  been  deputed  to  act  on  the  warrant  by  the  messenger;  and  I  think, 
also,  that,  to  authorise  him  to  act,  he  must  deriTo  his  authority  direct  from  the 
commissioners  themselres.  It  appears  to  me,  that  the  term  "  assistant"  would 
apply  to  any  person  whom  either  Adams  or  Smith  directed  to  go  in  aid  of  them. 
It  therefore  remained  uncertain  who  those  assistants  might  be,  till  either  Smith 
or  Adams  had  named  them ;  and  I  think  that  it  is  not  a  legal  execution  of  the 
warrant,  unless  it  be  executed  in  the  presence,  actual  or  constructiye,  of  either 
Adams  or  Smith,  who  are  named  in  it. 

Matde.  It  struck  me  on  the  reading  of  the  warrant,  that  your  lordship 
would  probabl;jr  so  decide.  There  are,  however,  the  first  four  counts  of  the 
indictment,  which  do  not  relate  to  the  warrant. 

Williams,  J.  I  shall  now  treat  the  case  on  those  counts  as  if  the  prosecutor 
was  a  mere  stranger,  and  there  had  been  no  warrant  at  all. 

^Mavle.    The  prosecutor  follows  the  prisoner,  saying  he  has  a  war-  r^a^ 
rant,  which  we  must  now  take  it  that  ho  had  not,  and  is  going  to  sdze  ■- 
him;  and  the  prisoner,  before  he  is  touched,  strikes  the  prosecutor  on  the  head 
with  a  stone.    I  submit,  that  a  threat  to  commit  an  assault,  or  even  a  slight 

(a)  In  that  case  it  appeared,  that  Captain  Hanwaj,  of  the  Mortar  sloop,  had  a  warrant 
from  the  Admiral^  to  impress  teamen,  the  warrant  dlreeting  that  he  shonld  not  entrust 
anj  person  with  the  ezecntion  of  it  bnt  a  commissioned  officer,  <and  shoold  insert  his 
name  on  the  back  of  the  warrant.  Captain  Hanway  inserted  the  name  of  his  lieutenant, 
and  directed  a  boat's  crew  to  impress  men.  The  crew  went  several  leagues ;  and,  with- 
OQt  either  the  captain  or  lieutenant  being  with  them,  tfaej  boarded  a  yessel,  and  attempted 
to  impress  men,  and  one  of  the  crew  was  killed: — Held,  that,  the  crew  having  boarded 
the  Tsssel  witiiout  a  proper  oi&eer,  expressly  against  the  terms  of  the  captain's  wamat, 
•very  thing  they  did  was  to  be  looked  upon  as  an  attempt  upon  the  liber^  of  the  pemons 
'coneemed,  without  any  legal  warrant ;  and  Xr.  Justice  Foster  (as  Recorder  of  Bristol) 
diiteled  a  verdict  of  manslaagfater. 


2601 


7  CA:ftBOroix»(  k  Pat»i«  M7 


hiMmjf  wottM  not  jnatfj  tint;  sad  if  Ihe  aattuU  by  the  priwrnar  nAsnot  jiu- 
ti^ble,  and  death  had  ensaed,  would  not  that  have  been  moider? 

Williams,  J.  Taking  it,  aa  we  mntfc  now  do,  tbat  tlie  proaMator  Aaton 
had  no  right  at  all  to  appiehend  the  prisoner,  I  think,  that,  cm  the  fEustsyO^ 
Iwfe  openBd,  if  death  had  ensied,  it  would  have  been  manfllanghter  only. 
The  pnaener  mnat  be  aoqutted.  Verdio^— Not  gnill^. 

McmlBy  and  F.  7.  £ee,  Ibr  the  proeeention. 

Lfidlomf  Seijt,  Ourwoodj  and  C.  PkSU^  for  the  prisoner. 

[Atton^jp-^YTitiMi,  and  IFMfay] 


SHBOPgHIRE  ASSIZES, 
nvons  iiO&D  dcnxak,  o.  j. 

REX  V.  ELLEN  WATEBS.    j1ii$fik<5. 

If,  in  a  case  of  mnrderi  the  death  of  a  deceased  is  charged  to  be  by  snffoeatlon,  by  placing 
the  hand  on  the  mouth  of  the  deceased: — ^Held,  that  this  allegation  is  made  oat,  if 
the  jniy  are  satisfied  that  any  Tiolent  means  were  used  to  stop  the  respiration  of  tiie 
deceased. 

An  indictment  charged  the  murder  of  ^^SUaa  Water$.**  It  appeared  that  the  deceased 
was  the  illegitimate  chUd  of  the  prisoner,  whose  name  was  Bllen  Waters ;  and  a  wit- 
ness said  on  the  trial—"  The  child  was  called  Blisa.  I  took  it  to  be  baptised,  and  said 
it  wasJBleanor  Waters's  child  :"—Semble,  that  this  was  not  sufficient  proof  that  the 
iuzname  of  the  deceased  was  Waters. 

MimnxK.  The  first  ooant  of  the  indietment  charged  the  prisoner  with  the 
*2511  '^^^  ^^  ^]i!BBk  Waters,  by  striking  *her  on  the  head,  and  okspinff  her 
-'  throat  by  the  hands  of  the  prisoner.  The  seoond  ooont  eharged  the 
death  of  the  deoeased  to  be  by  suffocation,  by  the  prisoner  having  placed  her 
hand  on  the  month  of  the  deceased ;  and  the  third  connt  was  similar  to  the  first, 
except  that  it  omitted  the  statement  of  the  striking  on  the  head. 

It  appears,  from  the  eyidence  of  Mary  Alexander,  that  the  deceased  was  the 
illegitimate  child  of  the  prisoner,  and  was  bom  at  the  honse  of  the  witness,  on 
the  S9th  of  April,  1886,  and  that,  six  days  after,  the  prisooer  left  the  house, 
and  retomed  to  that  of  her  master;  but  she  called  to  see  the  child  everr  second 
day  till  die  8th  of  May,  when  the  prisoner  sent  for  the  child,  and  it  was  brought 
hank  dead.  This  witness  saidr— ^<  The  child  was  called  Eliza.  I  took  it  to  be 
bf^tiaed,  and  said  it  was  Eleanor  Waters's  child,''  No  other  eridence  wasgiyen 
of  the  name  of  the  deeeased. 

F.  V,  Luy  tar  the  prisoner.  The  proof  is  that  the  child  was  ille^timate; 
and  the  only  evidence  is,  that  it  was  baptised  Eliza.  There  is  no  evidence  of 
the  child's  surname  of  Waters.  The  case  of  Bex  v.  Clarke,  B.  &  B.  0.  C.  358, 
IB  in  point ;  and  the  present  case  is  very  different  from  that  of  Bex  v.  Smith, 
nate,  vol.  6,  p.  151. 

Lord  DsNMAN,  G.  J.    I  shall  reserve  the  point. 

Evidence  was  given  by  Mr.  Walmesley  and  Mr.  Breetenson,  who  were 
surgeons,  that  the  deoeased  bad  died  from  suffocation  and  pressure ;  and  evir 
denoe  was  also  ^ven,  with  a  view  of  shewing  that  the  deoeased  must  have  been 
killed  by  the  pnsoner. 

F.  V,  Lee,  The  modes  of  the  death  charged  are  none  of  them  proved.  Thore 
is  no  evidence  of  any  hand  being  placed  on  the  mouth  of  ib^  decoMted,  snd  tliero 
as  no  charge  of  deaw  by  pressure. 
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*IiOid  DimfAN;  G.  J.  The  mode  of  detfth  stated  in  tbe  iini  ooant  is  iSm- 
proved.       ' 

Corbet,  for  the  proseeotion.  The  eecond  ooimt  chaigea  a  death  by  the  stop- 
pmg  of  respiration.    If  the  means  and  manner  are  the  same,  that  is  snffieient, 

P.  F.  Lee.  I  admit  that  the  proof  of  the  same  mode  of  death  as  that  ohaiged 
woold  be  sufficient.  If,  instead  of  a  hand  being  placed  oyer  the  child's  month, 
a^loth  had  been  so  placed,  and  so  the  death  had  been  produced,  that  would 
haye  snstuned  the  indictment.  But,  if  the  death  was  caused  by  pressore,  that 
is  a  different  mode  of  death. 

Jjord  DxNMAN,  C.  J.  If  the  jnry  should  think  that  any  yiolent  means  were 
nsed  to  stop  respiration,  and  that  the  death  was  thus  caused,  I  am  of  opinion 
that  the  second  count  of  the  indictment  is  proved. 

His  Lordship  left  it  to  the  jury,  whether  the  deceased  was  killed  by  yiolent 
means  bdnsused  by  tlie  prisoner,  to  prevent  the  respiration  of  the  deceased. 

Yeraict— -Guilty — ^the  foreman  of  the  jury  stating,  that  the  jury  foond 
that  the  deceased  was  killed  by  suffocation,  but  that  they  could  not 
say  whether  it  was  caused  by  placing  the  hand  on  the  month,  or  by 
pressure. 
Corbet,  and  Loxdak,  for  the  prosecution. 
F.  V.  Lee,  for  the  prisoner. 

[Attome]rs-'-5arA;«r,  and  /ofiei.] 

The  prisoner  was  afterwards  pardoned. 


*B£X  V.  RICHARD  HARRIS.    Aug,  5.  [^53 

A.  was  indicted  nnder  t.  68  of  the  Parli&mentaty  Reform  Act,  2  Will.  4,  c.  45,  for  giring 
a  false  answer  to  the  question,  whether  he  had  the  same  qaalification  to  rote  as  that 
for  which  he  was  registered.  A.  had  oecapied  a  hoase  at  the  time  of  the  registration, 
for  which  he  was  on  the  register  as  a  voter,  bnt  he  had  left  it  before  the  election,  and 
,  the  landlord's  agent  had,  before  the  election,  giTen  the  key  of  it  to  B.,  who  had  pat 
'  horses  into  the  stable  and  beer  into  the  cellar,  but  B.'s  rent  did  not  commence  till  after 
the  election : — ^Held,  that  in  the  absence  of  eridence  of  the  determination  of  the  tenancj 
of  A.,  the  indictment  could  not  be  supported. 

Indicment  on  the  68th  section  of  the  Parliamentary  Reform  Act,  2  Will. 
A,  0.  45,  for  giving  a  fiedse  answer  at  the  time  of  polling  at  the  election  of 
members  of  nrliament  for  Ludlow.  The  first  count  of  the  indictment  stated, 
that  '^  on,  &c.,  at  a  certain  election  for  members  to  serre  in  parliament  for  the 
borough  of  Ludlow,  to  wit,  at  &c.,  R.  H.,  late  of  &c.,  then  and  there  appeared 
as  a  voter  at  the  said  election,  and  then  and  there  tendered  his  vote  as  such 
voter ;  and  that  one  J.  W.,  a  deputy  of  R.  N.  S.  and  H.  S.,  which  said  R.  N. 
S.  and  H.  8.  were  then  and  there  the  returning  officers  of  the  said  election,  did 
then  and  there,  at  the  time  of  the  said  R.  H.  so  tendering  hb  said  vote  as  afere- 
said,  put  to  the  said  R.  H.,  beine  thereunto  required  by  and  on  behalf  of  B.  R., 
who  was  then  and  there  a  candidate  at  the  said  election,  the  following  ques- 
tion :  that  is  to  say, — '  Have  you  the  same  qualification  for  which  your  name 
was  originally  inserted  in  the  register  of  voters  now  in  force  for  the  borough 
of  Lndlow — namely,  a  house  and  garden  in  the  Old  Gkto  Fee  V — ^To  which 
question  the  said  R.  H.  then  and  there  unlawfully  and  wilfully  did  fidsely 
answer, '  Yes! '  whereas,  in  truth,  and  in  (act,  the  said  R.  H.  had  not  then  the 
same  qualification  for  which  his  R.  H.'s  name  was  originally  inserted  in  the 
TOgisfcer  of  voters  then  in  force  for  the  said  borough ;  against  the  form  of  the 
stotute,  Ac." 

The  second  count  was  similar,  but  stated  the  answer  to  be  ^' I  have/'  instead 
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of  'Tea :''  and  in  tbe  third  oountit  was  stated  that  the  defendant  answered  **  in 
the  affirmative/'    Plea — ^Not  gniltj. 

It  was  opened  by  O,  PhiUiptf  for  the  proseontioni  that  at  the  last  election 
for  the  borough  of  Lndlow,  which  took  place  in  the  month  of  Jannary^  1835, 
the  candidates  were  Lord  CliyC;  Mr.  Charlton,  and  Mr.  Romilly;  and  that  on 
*^541  ^^^  defendant  appearing  to  vote  for  the  two  ^former,  he  was  asked  whe- 
-'  ther  he  possessed  the  same  qualification  for  which  he  was  on  the  regis- 
ter,  namely,  a  house  situate  in  Old  Gate  Fee,  in  the  borough  of  Lndlow^  and 
that  he  answered  in  affirmative;  which  was  untrue;^ as  the  house  was  transfer- 
red to  another  tenant  on  the  9th  of  December,  1834. 

The  following  evidence  was  given,  (a)  Mr.  Sankey  said,  '^I  am  high-bailiff 
of  Ludlow.  On  the  6th  or  7th  of  January  there  was  an  eLdction  for  members 
of  parliament  for  that  borough.  I  produce  the  list  of  voters  signed  by  the 
revising  barristers.  There  is  a  printed  book  made  from  that  list.  The  defend* 
ant  is  in  both  as  a  voter,  <  For  house  and  garden,  Old  Gktte  Fee.''  The  de- 
fendant tendered  his  vote :  he  was  asked,  on  the  part  of  Mr.  Bomtlly,  who  wsa 
one  of  the  candidates,  whether  he  had  the  same  Qualification  as  that  for  which 
he  was  registered,  and  he  either  said  'Yes/  or  '  1  have,'  or  some  other  answer 
in  the  affinnative." 

In  his  cross-examination  he  aud  ''The  town-clerk,  I  think,  read  the  question 
from  a  book,  and  the  only  words  used  by  the  defendant  were  'Yes,'  or  'I 
have.'  When  the  defendant  left  his  house  at  the  Old  Gkite  fee,  he  went  to  the 
Bull-ring  at  Ludlow,  and  occupied  a  house  of  more  than  10^.  a  year  value.  I 
do  not  remember  the  words  of  the  question,  but  their  import  was  whether  he 
had  the  same  quali^cation  for  which  he  was  registered  for." 

Samuel  Oliver.  "  I  was  assistant  overseer  at  Ludlow.  I  entered  the  de- 
fendant's name  in  the  list  laid  before  the  revising  barristers.  The  defendant 
then  lived  in  Old  Gate  Fee.  November  and  December  that  house  was  shut  up, 
and  he  was  off  one  poor's  rate.  I  saw  the  defendant  give  his  vote." 
«255i  ^Cross-examined.  "His  name  is  on  the  rate,  with  the  observation 
-'  '  void'  written  against  it :  but  the  money  has  since  been  paid  by  his 
wife."  ^  >  J 

Thomas  Darby  said,  "I  keep  an  Inn  at  Ludlow.  I  know  the  house  the  de- 
fendant had  in  Old  Gate  Fee.  I  took  it  on  the  ninth  of  December,  1834,  under 
an  unstamped  agreement.  I  took  possession  on  the  9  th  of  December.  Mr. 
Hanoe,  the  agent  of  Mr.  Armstrong  the  landlord,  gave  me  possession  and  the 
key  on  that  &j.  We  had  the  opportunity  of  going  on  as  we  thought  proper, 
and  I  put  a  team  of  horses  into  the  stable  a  few  days  after,  and  beer  into  the 
celler.  During  the  election  I  was  asked  for  the  loan  of  the  key.  I  was  not 
living  there  at  the  time  of  the  election." 

Cross-examined.  I  hold  from  Candlemas-dav ;  my  first  half  year's  rent 
became  due  on  the  2nd  of  August  last.  I  did  nothing  to  the  garden  of  the 
house  in  Old  Gate  Fee  till  after  the  2nd  of  February.  There  was  celery  in  the 
garden,  and  the  defendant  might  have  had  that  till  the  second  of  February  for 
all  I  know,  but  I  thought  that  of  no  consequence.  We  had  leave  to  put  in 
goods  or  any  thing  else  I  thought  proper  before  the  second  of  February." 

GocUon,  for  the  defendant.  I  submit  that  there  are  two  fatal  objections  in 
this  case ;  first  the  book  from  which  the  questions  are  asked  is  not  produced ; 
and  secondly,  it  is  not  shewn  when  the  tenancy  of  the  defendant  expired. 

Lord  DsNMAN,  C.  J.  If  the  defendant  had  been  a  tenant  of  Mr.  Hanoe,  and 
the  tenancy  had  been  determined,  that  could  ebsily  have  been  proved  by  calling 
Mr.  Hance  as  a  witness;  but  as  the  case  stands,  there  is  no  evidence  at  all  as 
to  the  termination  of  the  defendant's  tenancy.    The  prosecution  must  therefore 

(«)  Neither  the  writ,  the  precept,  nor  the  retam  was  put  in,  or  given  In  evidence  j  and 
the  only  eridence  given  of  the  election  having  taken  place  was  that  which  is  above 
stated. 
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Uih  Upon  ihk  evidence  *tbeie  is  no  uiqpaUtioii  (W  the  defendant :  cmm 
but  I  mnst  saj  that  I  think  this  prosecution  will  do  good;  and  if  a  case  L  ^^ 
of  this  kind  were  made  out,  I  think  it  would  be  one  that  would  call  for  aerieus 
notioe.    The  defendant  must  be  acquitted.  Yerdiet— Not  gniltj. 

(7.  FhiUipi,  and  Met^ardy  for  the  proeecntion. 

Ocdion,  for  the  defendant 

[AttonieTS— ZIoiMMfi  and  Uhnek^  WUUmi.} 

By  the  itat  2  Will.  4,  c.  46,  s.  58,  it  is  enacted,  "  That  in  all  elections  whatever  of 
members  to  serre  in  any  future  parliameDt,  no  inqniiy  shall  be  permitted  at  the  Ume  of 
polling,  as  to  the  right  of  any  person  to  TOte,  except  only  as  follows ;  that  is  to  say,  that 
the  returning  officer  or  his  respeotire  deputy  shall,  if  required  on  behalf  of  any  caadi* 
date,  put  to  any  roter  at  the  time  of  his  tendering  his  TOte,  and  not  afterwards,  the  fol* 
lowing  questions,  or  any  of  them,  and  no  other: 

^  1.  An  you  the  same  person  whose  name  appears  as  A.  B.,  on  the  register  of  rotert 

now  in  force  for  the  county  of [or  for  the riding,  parts,  or  division,  4^c.  or  for 

the  city,  kc  atth$  cau  may  he\f 

"  2.  Hare  you  already  voted,  either  here  or  elsewhere,  at  this  election  for  the  ooonty 
of  -*--**  [^  ^r  the  — »  riding,  parts,  or  divisions  of  the  county  of  — »,  or  for  the  dty 
or  borough  of  — ^  <u  ike  tiuB  may  6e]f 

"  3.  Have  you  the  same  qualification  for  whkh  your  name  was  originally  inserted  in 

the  register  of  voters  now  in  force  for  the  county  of,  &c.  [or  for  the riding,  ^,  or 

for  the  city,  kc,<uiU  aue  may  ie,  qteeifymg  in  each  ease  the  partkuUare  of  the  ^aV^eatkm 
at  described  in  the  register^ 

"  And  if  any  person  shall  willingly  make  a  fiilse  answer  to  any  of  the  queationa  albra* 
said,  he  shall  he  deemed  guilty  of  an  indictable  misdemeanor,  and  shall  be  punished  ac- 
cordingly." 


'^JAMES  V.  HARRIS.    Auguti,  18.  (;*257 

On  the  trial  of  an  action  brought  in  formft  pauperis,  a  King's  counsel  or  serjeant  may  ap- 
pear for  the  plaintiff  alone,  without  a  junior.  Where  a  plaintiff,  suing  fu  fomnk 
pauperis,  has  a  verdict  in  hia  favour  for  hL  or  more: — Semble,  that  the  officers  of  tha 
court  are  entitled  to  their  fees. 

Work  and  labour.    Plea — ^Non  assumpat. 

Ludlow,  Serjt.^  for  the  plaintiff*. — As  this  is  a  ease  in  form&  panperia,  I 
believe  that  I  need  not  have  any  junior  to  open  the  pleadings. 

Williams,  J.    In  a  pauper  oase  von  may  appear  alone. 

LtidhWf  Serjt.j  stated  the  case,  ana  a  vercuct  for  15^  was  taken  by  consent, 
without  costs. 

After  the  verdict  had  been  recorded — 

Ludlowy  Seijt.,  stated,  that  as  the  verdict  was  for  5?.  and  more,  the  different 
officers  claimed  the  court  fees ;  and  as  those  fees  are  not  considered  in  the  com- 
promise, he  suggested  that  the  defendant  ought  at  least  to  pay  half. 

Williams,  J.  I  believe  that  where  the  verdict,  in  a  pauper  case,  is  for  aa 
much  as  6^.,  the  officers  are  entitled  to  their  fees.  However,  as  the  verdict  is 
recorded,  I  cannot  alter  it,  unless  the  other  side  will  consent. 

R,  V.  Richards,  for  the  defendant  would  not  consent. 

Verdict  for  the  plaintiff— Damage  15Z.  without  costs. 

Ludhvsy  Serjt.,  for  the  plaintiff. 

R,  V,  Richards,  for  the  defendant. 
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KNIGHT  V.  WOQKB  and  Otbm.    Angus^  18. 

If  A  right  of  way  b»  pleaded  ibr  th«  inliabitoat  hooaeholden  of  M.  to  fetch  watec,  an  iiw 
h&bitant  householder  of  M.  may  be  examined  as  a  witness  in  support  of  this  plea,  under 
the  Stat  3  A  4  Will.  4,  c.  42,  s.  26.  A  defendant  pleaded  a  right  of  way  for  the  inhab* 
itant  householders  of  M.  to  cany  goods,  and  fetch  water.  The  jury  found,  that  they 
had  a  right  of  way  to  fetch  water  and  to  water  horses,  but  negatired  the  right  of  war 
to  cany  goods: — ^Held,  that,  as  to  the  right  of  way  for  fetching  water,  a  rerdict  should, 
under  the  rule  of  H.  T.  4  WiU.  4,  t.  5,  be  entered  for  the  defendant;  and  as  to  the 
canying  of  goods,  for  the  plaintiir;  and  that,  as  to  the  watering  of  horses,  the  rerdict 
was  inoperatire. 

Tbbspass  for  breaUng  and  entering  the  plaintiff  ^8  doee.  Pleas — ^firsi — ^Not 
Gnilty ;  second — ^A'right  of  way  for  all  the  Banff's  subjeots,  for  them  and  their 
horses;  third — ^That  for  more  than  twenty  years  before  &o.y  we  jpersons  inhabit- 
ing booses  within  the  parish  of  Monmoath;  by  reason  of  their  mhabitancy  and 
oommonaney,  have  of  right  had  and  enjoyed^  without  intermption,  the  liberty 
and  easement  of  passing  and  r^passinffi  on  foot^  and  with  horses^  from  a  oertaiii 
ready  ealled  Nar  s  Head,  in,  throagh,  and  over  the  said  close  to  that  part  oi 
which  it  is  bonnded  by  the  rirer  Wye,  for  the  purpose  of  carrying  goods  by 
horses  ridden  and  driven  by  the  said  person  so  inhabiting,  ftc.^  to  pnt  the  sara 
goods  on  board  barges,  Ac.,  and  for  the  purpose  of  taking  water  from  the  said 
river  for  the  use  of  the  said  persons  so  inhabitingi  Ac.,  and  also  for  the  purposes 
of  receiving  ooods  from  barges,  and  of  canying  water  and  goods  to  the  said 
road,  called  Nag's  Head. 

Beplication,  de  injuria. 

For  the  defendants,  a  witness  named  Powell  was  called,  who  stated  that  he 
was  an  inhabitant  households  in  the  parish  of  Monmouth. 

LueBhWf  Seijt.,  for  the  plaintiff.  I  submit  that  this  witness  is  not  competent, 
and  cannot  be  examined.  If  the  defendants  succeed  on  ^eir  third  plea,  this 
witness,  as  an  inhabitant  of  Monmouth,  will  be  entitled  to  the  use  of  the  way. 

Mavie^  for  the  defendants.  In  cases  of  this  kind,  inhabitants  must  be  admit- 
ted to  give  evidence,  from  the  necessity  of  the  case.  No  one  else  can  be  so  well 
acquainted  with  the  user  of  the  way ;  indeed,  if  the  principle  contended  for 
*2591  ^^^  oonect,  no  person  whatever  could  be  ^called  to  prove  a  public  right 
-I  of  way.(a)  I  submit,  also,  that  the  witness  may  be  examined  under  the 
stot.  8  ft  4  Will.  4,  c.  42,  s.  26.(5) 

WiLniAMS,  J.    I  think  that  the  witness  maybe  examined  under  the  statute. 

The  witness  was  examined. 
Verdict  for  the  plaintiff  on  the  first  and  second  issues,  and  on  third  issue 
the  jury  found,  that  the  inhabitant  householders  of  Monmouth  had  the 
right  <^  way  for  fetching  and  carrying  water  from  the  river  Wye,  and  \ 
also  a  right  of  way  for  taking  horses  to  drink ;  but  they  negatived  the 
right  of  way  for  carrving  goods. 

LueRow,  Seijt.,  and  R.  V,  RtchardSf  for  the  plaintiff. 

MatUe^  Whateley,  and  C.  Phillips^  for  the  defendants. 

[Attorneys— /VwtM  ^  f^Ur^  and  PhO^ttt  ^  J.  0.  Oeorye.'} 


In  the  ensuing  term,  Ludlow,  Serjt.,  applied  to  the  Court  of  Common  Pleas 
for  and  obtained  a  rule,  to  show  cause  why  the  verdict  should  not  be  entered 
for  the  pliuntiff  on  the  tiiird  issue,  on  the  ground  that  the  right  stated  in  the 
third  plea,  as  to  goods,  was  negatived,  and  the  right  of  watering  horses,  which 

(a)  See  the  case  of  Lancnm  v.  Lorell,  ante,  YoL  S,  p.  457. 
{b)  Set  forth  Id.  p.  283. 
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was  found  by  the  jqtj  was  not  laid.  Bat  this  rule  was,  after  aigamoity  dia* 
charged;  the  ooiirt  lieinff  of  opinion,  that,  under  the  rule  H.  T.  4  Will.  4,  ▼* 
5,(a)  the  verdict  shonldM  for  the  defendant  as  to  the  right  of  fetching  watery 
and  for  the  plaintiff  as  to  the  alleged  right  of  carrying  goods ;  and  that  thai 
part  of  the  finding  of  the  jniy  which  related  to  the  watering  of  horses  was 
inoperative. 


*GLOUCESTER  ASSIZES.  [*260 

{(XvU  Side.) 

BUrO&S  LORD  PINMAN^  0.  J. 

HOOPEB  V.  STEPHENS  and  Wife.    AuguH  24. 

A.  had  owed  money  to  B.  for  hay  for  more  than  six  years,  and  within  six  yean  said  to 
B. — "  Yon  nse  spirits  j  why  not  hare  them  of  me  as  long  as  I  owe  you  money  for  hay  7 
If  it  were  erer  so  little,  it  woald  be  a  way  to  lessen  the  debt."  B.  said  he  would  have 
a  gallon  at  12«.|  and  A.  went  home,  and  sent  a  gallon  of  gin  to  B.    In  an  action  by  B. 

.  for  the  price  of  the  hay :-— Held,  sofficient  to  take  the  case  oat  of  the  Statute  of  Limi- 
tations, 9  Qeo.  4,  c.  14. 

Goods  sold.  Pleas — first — General  Issae;  second — ^The  Statnte  of  Limita- 
tions. 

The  plaintiff  claimed  a  smn  of  54^.  19f.,  being  the  balance  of  an  account 
for  seventeen  tons  of  hay,  sold  by  the  plaintiff,  in  the  year  1826^  to  the  defim- 
dant's  wife,  when  a  widow,  and  before  her  present  marriage. 

To  take  the  case  ont  of  the  Statute  of  Limitations,  Elisabeth  Edson  was 
called.  She  said— <<  I  was  at  Mr.  Barley's  on  January  26th,  1832.  Mn. 
Stephens,  who  was  then  a  widow,  and  plaintiff,  were  there.  She  said — '  Mr. 
Hooper,  you  mnst  make  use  of  spirits  I  know.  Why  not  have  them  of  me,  as 
long  as  I  owe  you  money  for  hay ;  if  it  were  ever  so  little,  it  would  be  a  way  to 
lessen  the  debt.'  Mr.  Hooper  said  he  would  take  one  gallon  at  12s.  I  to^  a 
jar,  and  Mrs.  Stephens  went  with  me,  and  it  was  filled  with  gin  at  her  house, 
and  I  took  it  myself  to  Mr.  Burle/s  to  Mr.  Hooper." 

LudhWf  Seijt.,  for  the  defendants.    The  evidence,  as  far  as  it  goes,  would 

Srove  an  agreement  to  pay  the  debt  in  spirits,  and  not  in  money.  '  If  the  defen- 
ants  did  not  deliver  spirits,  it  would  be  a  good  ground  for  an  action  for  damages 
for  a  non-delivery,  but  it  would  not  support  an  action  on  the  money  counts.  In 
the  case  of  Tippets  v,  Hean,  1  C.  M.  &  B.  252,  it  was  held, that,  to  take  aoaae 
out  of  the  Statute  of  Limitations,  the  payment  must  be  made  as  a  part  pi^n^iient 
of  a  larger  sum. 

*Bu$by,  on  the  same  side.  According  to  the  cases,  I  take  the  rule  to  be  p^oM 
thisythatiftherebeaoonditionalpromisetotaketheoaseoutoftheStatute  ■- 
of  Limitations,  the  condition  must  have  been  performed  before  the  other  party 
can  sue  on  the  promise.  The  case  of  Lechmere  v.  Fletcher,  1  G.  &  M.  623,  is 
an  authority  on  this  subject.  I  should  submit,  that  this  is  a  special  oontraet ; 
that,  as  long  as  money  was  due,  the  defendants  should  supply  the  plaintiff  with 
spirits ;  and,  if  that  l>e  so,  the  plaintiff  should  have  declared  specially. 

Tal/ourd,  Serjt.,  for  the  plamtiff.     In  the  case  of  Hart  v.  Nash,  2  G.  M.  & 

B.  837,  the  parties  to  a  bill  of  exchange  agreed  that  hats  should  be  supplied  in 
part  payment  of  it,  and  they  were  suppli^  and  taken  accordingly;  and  it ' 

(a)  Set  forth  SeweU's  Dig.  p.  281. 
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held  that  tlug  WM  paitpijmentta  like  Hke  case  out  of  ikeStelatoof  TiiiitatioiM, 
9  G«o.  4,  0. 14. 

Lord  DsMMAHy  0.  J.  I  think  that  the  promise  in  this  case  does  not  limit 
the  mode  of  payment  to  spirite.  I  think  ihkt  it  admits  tiie  debt  (^erally. 
The  ease  of  Leehmete  v.  Fletcher  has  fallen  into  great  donbt  I  will  giye  leave 
to  move  to  enter  a  nonsuit-  Verdict  for  the  plaintiff. 

Tal/ourdf  Seijl,  and  ThomctSy  for  the  plaintiff. 

LudhWf  Seijt,  and  Biu^,  for  the  defendants. 

[Attomeja — Duberly^  and  Parhtr.l 

In  the  ensuing  tenui  Ludlawj  Seijt.,  moved  in  the  conrt  of  King's  Bench^  in 
porsoance  of  the  leave  ^ven ;  bat  the  court  refused  a  rule. 


*262]  *BOWLES  v.  NEALE,  Clerk. 

To  a  mandamus  to  a  rector  to  restore  a  parish  clerk,  the  rector  returned,  that  the  clerk 
was  guilty  of  acts  of  intoxication,  and  &erefore  he  dismissed  him.  The  clerk  brought 
an  action  for  a  false  return,  and  in  his  declaration  recited  the  return,  and  negatired  the 
allegations  contained' in  it.  The  rector,  by  his  plea,  repeated  the  charges  contained  in 
the  return : — ^Held,  that,  on  these  pleadings,  the  defendant  had  the  right  to  begin. 

This  was  an  action  for  a  false  return  to  a  mandamus,  whereby  the  defendant, 
as  rector  of  the  parish  of  Staverton  cum  Bodington,  was  commanded  to  restore 
the  plaintiff  to  the  office  of  parish  clerk  of  that  parish,  from  which  he  had  been 
lemoved  by  the  defendant  The  declaration  set  out  the  return  to  the  mandamus, 
which  stated  that  the  pUuntiff  had  officiated  whilst  in  a  state  of  drunkenness  at 
the  solemuiiation  of  the  marriage  of  one  Curtis,  and  had  also  been  in  the  habit  of 
beinff  guilty  of  acts  of  intoxication  and  drunkenness;  and  proceeded  to  aver,  that 
the  dnendant  was  informed  thereof,  whereon  he  summoned  the  plaintiff  to  ap- 
pear before  him,  at  a  certain  time  and  place,  to  answer  the  oharee ;  that  the 
plaintiff  neglected  so  to  do,  whereupon  tne  defendant  examined  witnesses,  and 
round  the  plaintiff  guilty  thereof,  and  dismiss^  him  from  his  office  of  clerk. 
^e  declaration  then  proceeded  to  negative  each  of  the  allegations  contained  in 
the  return.  The  defendant  in  his  plea  reasserted  the  charges  alleged  in  the 
return  and  thereupon  issue  was  joined. 

At  the  trial,  Talfowrd^  Seijt.,  for  the  defendant,  claimed  the  right  to  begin 
on  behalf  of  the  defendant. 

MauU^  Richards,  and  Whudy.  The  plaintiff  is  entitled  to  begin ;  he  claims 
substantial  damages,  not  only  for  the  loss  of  the  office,  but  also  the  injury  he  has 
thereby  sustained. 

Tai/ourdj  Seijt,  W.  J.  Alexander,  and  Greaves.  The  affirmative  of  every 
&ct  put  in  issue  upon  these  pleadings  lies  upon  the  defendant;  and  the  action 
is  in  ibot  brought  in  order  to  obtain  a  peremptory  mandamus  to  restore  the  plain- 
tiff to  his  office,  and  not  for  damages.  All  the  damages  which  the  plaintiff  can 
^^q-i  possibly  recover,  will  be  the  ^amount  of  the  fees  received  during  the  Ume 
^  he  has  been  kept  out  of  the  office;  and  if  he  succeeds  he  may  recover 
them  from  the  person  who  has  been  wron^ully  put  in  his  place.  The  damages 
therefore,  in  tins  section  can  onl  v  be  nominal. 

Lord  Dbnman,  C  J.  I  think  the  defendant  ouffht  to  begin.  The  ^irma- 
tive  is  certainly  upon  him,  and,  as  the  presumpticm  is,  that  the  plaintiff  has  not 
been  guilty  of  the  misconduct  imputed  to  him  until  the  contrary  is  shewn,  Uie 
deCmdant  ought  to  proceed  to  prove  such  misconduct  on  the  part  of  the  plsintiff. 

Verdict  for  the  plaintiff— Damages  25^. 
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Mmh,S.  F. AUkwA, and  ir%a<e2<y,&r ilia  1^ 

Tai/ourd,  Seijt.,  W.J.  Akxtmder,  and  GretnfUj  for  the  defend*. 

Sm  th9  0M«B  of  Shilkock  v.  FMsaaii,  and  Smith  «.  DmIm,  pott 


(^Crawn  Side.) 
BSrOBX  MB.  JU8TI47E  WHJJAMB. 

BEX  «.  STALLAKD.    Auguit24. 

In  a  caae'of  burning,  it  had  been  opened  by  the  counsel  for  the  proiecntion,  that  eTidenca 
would  be  given  of  expressions  of  ill  will  used  by  tho  prisoner  towards  the  prosecutor : 
— ^Held,  thftt  the  prisoner's  counsel  might  cross-examine  the  prosecutor,  to  shew  that 
other  jMBrsons  besides  the  prisoner  had  used  ei^ressions  of  ill  wiU  towards  him. 

BuBNiNQ. — ^The  prifloner  was  indicted  for  setting  fire  to  an  outhonse,  the  pro- 
perty of  John  Pritchard. 

It  had  been  opened  by  Oreaveif  for  the  nroseoution,  that  evidenoe  would  be 
giyen  of  ezpressioQa  of  ill  will  which  had  Men  used  by  the  prisoner  towards 
the  prosecntor. 

The  prosecutor  was  called  as  a  witness,  and — 

*  Godson,  for  the  prisoner,  proposed  to  ask  lum,  in  eross-ezamination  r*2Q4 
— <«Has  not  a  man  named  Siillnum  used  expressions  of  ill  will  towacda  >- 
your 

Cfreatfes.    I  submit  that  that  is  not  evidence. 

Williams.  I  think,  if  the  prosecutor  heard  the  expressioBS  used,  it  is  nob 
only  evidence,  but  most  important  Verdict—Not  Qoilty. 

Oreaveif  for  the  prosecution. 

Oodson,  for  the  prisoner. 

[Attorneys— XafeAami  and  tVo«ib.] 


REX  V.  MART  BAILEY. 


In  an  indictment  for  penury,  a  suit  in  the  Bcclesiastical  Court  was  stated  to  have  been 
depending  between  W.  P.  and  B.M.  The  proceedings  of  the  suit,  when  produced,  were 
between  W.  P.  and  B.  M.  the  eMer:— Held,  no  rarianoe. 


Ths  prisoner  was  indicted  for  penury.  The  indictment  stated  thai  tbeie  y 
a  suit  depending  in  the  Consistory  Court  of  Gloucester  between  William  Pen- 
eock  and  Richard  Miles.  The  proceedings  in  the  Bcolesiastical  Court,  which 
were  giTen  in  evidence,  stated,  that  the  soit  was  between  William  Fteooek  and 
Riefaard  Miles  the  elder. 

Williams,  J.,  doubted  whether  the  cTidenoe  was  sufficient 

Oreavee  contended  that  it  was  sofficicBt  to  prove  either  that  the  suit  was 
between  the  younger  or  the  elder,  and  cited  1  Scarkie's  Svid.  876,  876. 

Williams,  J.,  referred  to  a  M8.  case  before  Mr.  Justice  Lawrence,  where  it 
was  alleged  that  there  was  an  indictment  against  A.  B.  and  C.  D.  at  a  former 
time,  and,  on  the  record  being  produced,  it  appeared  tiiat  it  was  an  *in-  r^ge 
dictment  against  A.  B.  and  C.  I),  the  yownger.  And  LawrMice,  J.,  held  ^  ^^ 
it  a  fatal  Yariance.(a) 

(a)  In  the  case  of  Rex  «.  Peace,  8  B.  4k  A.  579,  it  was  held,  that  upon  an  indictmeat 
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Onaifm.  Aftl  ewi  gOM  to  ftfasw  tkrt  tiifa  iDdklmeiiiisTight;  ibr,  m  oidar 
to  hold  tha*  that  WW  a  VMiMioey  ii  wmI  bars  bam  prammad  that  A.  B.,  when 
alkged  in  the  indietmeBty  meaaA  A.  B.  the  elder,  and  therefore  that  eaae  anp- 
porCB  the preeent indietment^  for, aa Milea wia onljilatediit mnat mean  Milea 
Ae  elder. 

YftLUAMBj  J.    I  think  the  proof  is  snflieient. 

yOTdiot«*Not  Ghiiltj  on  the  merita. 

Oreaveif  and  Thonuu,  for  the  proeeontion. 

Buihyj  for  defendant. 

[AttomeTa— iMer^,  and  BmaUri^.} 
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BEFOnX  LOBD  ABINQSK;  0.  B.,  Ain>  MR.  JtlSTICX  TAUOHAN. 

BEDFORD  ASSIZES. 

BirO&S  MB.  JU8TICB  YAUOHAJf. 

HEX  a.  TATLOB  and  PBNYWBI6HT.    March  14. 

Qanakeepera-belng  in  a  pieserve  between  twelre  and  one  at  ai^t,  heard  the  fixing  of 
two  goBB,  and,  proceeding  in  the  direction  of  the  sound,  met  with  two  persons,  who 
neither  had  guns  nor  game  upon  them,  nor  were  either  found  near  them.  The  gante- 
keepers  immediately  seized  them,  without  calling  on  them  to  surrender,  or  in  any  way 
notiiying  to  them  who  they  were.  The  keepers  were  wonnded,  one  of  them  sarioatly ; 
— ^dkd,  that  the  prisoner  who  wonnded  them  might,  under  the  circumstanees,  aad 
taking  into  consideration  the  situation  and  the  time  of  the  night,  Ac  be  properly  con- 
Ticted  under  the  stat  9  Geo.  4,  c.  31,  ss.  11  A  12. 

The  priaoners  were  indkted  for  felonionsly  assaulting  and  wounding  oertain 
gamekeepers  of  Sir  John  Osborne  in  certain  preserves  in  Ozley  Wood,  in  order 
to  prevent  thdr  lawful  apprehension.  There  were  also  eoontSi  charging  the 
intent  to  be  to  do  ^  gamd^eepers  some  jpeyons  bodily  harm,  &o. 

It  was  proved,  that,  between  twelve  and  one  in  the  night,  the  keepera  heard 
two  gnns  nred,  and  ran  in  the  direction  in  which  the  sonnd  came,  and  saw  the 
two  prisoners  in  the  wood.  Neither  gon  nor  gvne  were  fonnd  npon  either  of 
the  prisoners  or  near  them.  The  keepers  did  not  say  any  thing  to  the  prison- 
era  before  they  seized  them,  and  neither  party  had  seen  the  other  before.  The 
prisoner  Taylor  struck  one  of  the  keepers  with  some  instrument,  and  seriously 
injured  and  wounded  him.  A  souffle  then  took  place  between  both  prisoners 
and  the  keepers,  which  lasted  tat  a  quarter  oi  an  hour. 

Smith,  for  the  prisoners,  submitted,  that,  as  there  was  no  proof  of  the  autho> 
nty  of  the  gamekeepers  being  notified  to  the  prisoners,  or  of  their  being  called 

for  an  assault  upon  E.  E.  it  was  sufficient  to  prove  that  an  assault  was  committed  upon 
a  person  bearing  that  name,  although  it  appeared  that  two  persons  bore  the  same  name, 
E.  E.  the  elder,  and  E.  E.  the  younger;  and  the  Court  said,  that  *'lt  is  not  absolutely  ne- 
cessary that  the  indictment  should  specifically  describe  the  individual  on  whom  the  assault 
was,  for  otherwise  an  indictment  would  be  bad  which  charged  that  the  assault  was  com- 
mitted on  a  per^n  to  the  Jurors  unknown." 
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on  to  smrreBdery  or  of  tbor  being  la  pnisait  of  gune,  il  wm  to  be  taken  pM^ir 
*thAt  wbat  was  done  was  done  in  self  deftnoe,  or,  at  .the  moaty  that,  if  >- 
death  had  enaned,  it  would  only  haye  been,  manalaughter;  and,  therefbrey  the 
priaoneva  ooold  not  be  eonvioted  upon  this  indictment. 

Gunning,  and  Byles,  for  the  prosecation;  contended^  that  there  was  enough 
to  warrant  the  apprehension  of  tke  pxisonera  and  to  sustain  the  indictment 

And  of  this  opinion  was  Mr.  Justice  Yaughan  ;  and,  under  his  direction; 
the  prisoners  were  found  Guilty. 

Gunning,  and  Byln,  for  the  prosecution. 

Smiik^  for  the  prisoners. 

[Attomeys — Qretn^  and  i2o^«r«.] 


BXrOnX  LOBD  ABINQIB,  0.  B. 


BEX  o.  JOSEPH  WALTER.    Jfarc&  14. 

A  magistrate  returned,  with  the  depoeitioni  taken  before  him,  that  the  prisoner  said—"  I 
decUne  to  saj  any  thing :" — ^Held,  that,  under  these  circumstances,  a  witness  for  the 
prosecution  could  not  be  allowed  to  giye  evidence  of  the  terms  of  a  confession,  which, 
he  stated,  the  prisoner  made  in  the  presence  of  the  magistrate,  and  while  under  exami- 
nation. 

The  prisoner  was  indicted  for  stealing  four  sacks  of  doYor  seed. 

The  proscutor  stated/^that  the  prisoner^  when  under  examination  in  the  pr^ 
senoe  of  the  mag^laratei  made  a  confession  of  his  guilt,  and  was  about  to 
state  it 

Lord  Abi!7GXB,  0.  B.,  on  referring  to  the  depositions  returned  by  the  maps- 
trate,  found  that  the  prisoner  was  there  stated  to  haye  said — <<  I  decline  to  say 
any  thing  \"  and  upon  this,  his  lordship  was  of  opinion  that  the  prosecutor's 
statement  oould  not  be  receiYed  in  evidence ;  but  the  other  evidence  in  t^e  case 
being  sufficient,  the  prisoner  was  found—  Guilty. 

*£ecBpinav>dl,  for  the  prosecution. 

Smwi,  tor  the  prisoner. 

[Attorneys — Day^  and  Rogers.'] 

In  Rex  V,  Harris  k  others,  R.  ft  M.  G.  0.  R.  338,  it  was  held  that  parol  eyidence  might, 
under  the  particular  circumstances  of  that  case,  be  giren  to  add  to  the  written  eiamina- 
tion  of  a  prisoner  before  the  magistrate. 


HUNTINGDON  ASSIZES. 

BXFOBX  LOBD  ABINOEB^  C.  B. 

RBXv.  HOWE.    March  n. 

A  prisoner  was  indicted  for  9mdmg  a  threatening  letter.  The  onlj  eridence  against  him 
was  his  own  statement^  that  he  should  never  have  wriUm  it,  but  for  W.  G.:— Held,  oot 
sufficient 
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Thi  priflODer  was  indicted  on  the  etat.  4  Qeo.  4,  e.  64^  hftMmuUng  a  thnat- 
ening  letter  to  hie  master,  the  proeeontor^a) 

The  only  evidenoe  against  him  was  his  own  statement,  made  to  a  fellow  la- 
bourer, who  slept  with  him,  that  he  should  never  have  written  the  letter,  but 
for  William  Ooodes. 

Byles,  for  the  prisoner,  objected,  that  there  was  no  eyidence  of  the  prisoner's 
hayinff  teiK  the  letter  as  charged  in  the  indictment. 

McMbiff  for  the  prosecution,  submitted,  that  there  was  evidence  sufficient  to 
warrant  a  conviction. 

Lord  AsiNasB,  G.  B.  Upon  this  evidence,  Goodes  may  have  taken  the  letter, 
^681  ^'  ^^  °^^^  ^^^  ^^^  ^^  himself,  ^having  made  the  prisoner  write  it. 
-'  There  is  no  evidence  of  the  prisoner  bavins  directed  Gh>odes  to  take  the 
letter. 

JUaA&y,  cited  Bex  v.  Paddle,  B.  &  R.  484. 

Lord  Abingxr,  C.  B.  There  is  no  proof  of  the  sending.  I  am  decidedly 
of  opinion  that  the  evidence  is  not  sufficient.    The  prisoner  must  be  acquitted. 

Verdict— Not  Guilty. 

MaUby^  for  the  j^rosecution. 

BylMj  for  the  pnsoner. 


NOEWICH  ASSIZES. 

BITOU  MR.  JTJBTIGE  YAUOHAN . 

BEX  P.  FULLEB  and  TAYLOR.    March  il. 

It  is  the  datj  of  a  magistrate  to  return  aU  the  dqfonHom  taken  against  a  prisoner,  and  not 
merely  the  depositions  of  those  whom  he  thinks  proper  to  bhid  oyer  as  witnesses. 

The  prisoners  were  indicted  for  a  highway  robbery. 

Alter  a  long  case  of  alibi  had  been  proved  on  the  part  of  the  prisoners — 

PcUmer,  for  the  prosecution,  called  the  clerk  to  the  magistrates  to  produce, 
for  the  purpose  of  contradiction,  the  deposition  of  a  witness  whose  name  was  not 
on  the  back  of  the  bill,  but  who  had  been  called  on  the  part  of  the  prisoners  to 
prove  an  alibL 

Frendergcut,  and  Bylet,  far  the  prisoners,  inquired  why  that  deposition  had 
not  been  returned  with  the  others. 

The  derk  replied,  that  he  never  returned  the  depositions  of  persons  who  were 
not  bound  over,  and  added,  that  he  was  directed  by  the  magistrates  not  to  re- 
turn them. 

*2701       ^Vauohan,  J.    It  is  very  wrong  to  withhold  any  of  the  depositions 
-*  taken  before  the  magistrate ;  all  the  depositions  taken  ought  to  be  re* 
tomed,  whether  the  witnesses  who  made  them  were  bound  over  or  not.(a) 


fJiy 


(a)  The  words  of  the  stat.  4  Qeo.  4,  c.  64,  are  <<If  any  person  shall  knowingly  and  wil- 
lly  tend  or  ddher  any  letter,"  Ac,  threatening  to  kill  or  murder  or  bum,  Ac. 
(a)  See  the  obserrations  of  Mr.  Baron  Alderson  on  this  snijject  in  the  case  of  Rex  v. 
Simons,  ante.  Vol.  e,  p.  640.  The  stat  1  Geo. 4,  c.  e,  s.  1,  provides  "that  nothing  herehi 
contained  shall  be  construed  to  require  any  snch  Justice  or  Justices  to  hear  evidence  on 
behalf  of  an^pereon  to  ekargedae  aforumd  [t. «.  charged  with  felony  or  suspicion  of  felony] 
unless  it  shall  appear  to  him  or  them  to  be  meet  and  conducive  to  the  ends  of  justice  to 
hear  the  same."  This  proviso  leaves  it  in  the  discretion  of  the  magistrate,  either  to  hear 
the  evidence  of  the  prisoner's  witnesses  or  not  We  would,  however,  suggest  that  in  all 
cases  it  is  highly  advantageous  that  the  prisoner's  witnesses  should  be  examined  before 
the  magistrate,  and  their  depositions  returned  to  the  Judge ;  and  this  for  two  xeasons>- 
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PahMff  tot  tlio  MofBoation. 
Frendergatif  and  J^^et,  for  the  ] 
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BXFOBX  MB.  BA&OK  AU>BB80K  AKB  MB.  JU8TI0I  WIIIXA.BC8. 

BEBESHIBE  ASSIZER 

BETORB  MB.  BABON  ALDBBSOB. 

SEXv.MOOBESandSPINDLO.    FA.iS. 

If  ▲.  is  chargod  u  a  principal,  and  B.  as  a  receiyer,  and  A.  plead  goilfy— an  accomplice 
when  called  to  gire  eridence  against  B.  slioold  be  confinned  as  to  some  matter  alfoct- 
ing  B.,  and  a  confirmation  as  to  the  guilt  of  A.  does  not  adranoe  the  case  against  B. 

Thb  prisonen  Moore,  (who  were  under  sentence  of  transportation  for  life  for 
staling  sheep,)  were  indicted  *for  stealing  ducks,  the  property  of  James  r^^-t 
CowdeiT ;  and  the  prisoner  Spiadlo  was  indieted  for  haying  reoei ved  the  ^ 
dudes,  knowing  them  to  haye  been  stolen. 

The  object  (S  the  present  trial  was  to  oonyiot  the  nrisoner  Spindlo. 

An  accomplice  in  &e  tiiefb,  named  Smb£n^roved  that  the  prisoners  Moore 
and  himself  went  to  the  house  of  Spindlo  at  Wantage,  on  the  Sunday  morning 
after  the  theft,  and  sold  him  the  stolen  ducks,  at  the  same  time  tdling  him  from 
whom  they  had  been  stolen. 

To  oorroborate  this  witness,  J.  J.  WiUiamif  for  the  prosecution,  called  a  per^ 
son  named  Jervis,  to  prove  that  he  saw  the  accomplice  at  Wantage  in  company 
with  the  prisoners  Moore,  on  the  Sunday  momins  mentioned  by  the  accomplice. 

Aldebson,  B.  The  corroboration  you  should  naye  is  a  corroboration  affecting 
Spindlo. — Confirming  the  evidence  of  the  accomplice  as  against  the  Moores  does 
not  advance  your  case  in  against  Spindlo. 

A  statement  of  the  prisoners  Spindlo,  made  before  Mr.  Eyston  the  magis- 
trate, wasgiyen  in  evidence ;  and  Uie  jury  found  the  prisoner  Guilty. 

J.  J.  miUam$f  for  the  prosecution. 

Carrinfftofif  for  the  prisoner  Spindlo. 

[Attorneys— Onnofid^  and  Fhmhm.'i 

See  the  case  of  Bex  v.  Wfikes,  post,  p.  372. 

fijst,  becanse  it  would  give  the  prisoner  an  opportunity  of  applying  to  the  Judge  to  have 
the  deposition  read  ia  ease  a  witness  died  before  the  trial;  and,  secondly,  becaose  it 
would  be  a  great  check  upon  false  witnesses  inq^Ting  their  tale  between  the  time  of 
the  examination  and  ttie  time  of  the  triaL 
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OXFORD  ASSIZES. 

BIVORE  BOL  BARON  ALDEBSON. 

KEX  V.  WILKES  and  EDWARDS.    Mardh  1. 

There  is  a  great  difference  between  confirmations  of  an  accomplice  as  to  the  circnmstances 
of  the  felony,  and  those  which  apply  to  the  in  dividual  charn^d.  The  former  only  shew 
that  the  accomplice  was  present  at  the  commission  of  the  offence,  bnt  the  others  shew 
that  the  prisoner  was  connected  with  it 

Confirmation  of  an  accomplice  as  to  the  commission  of  the  f^onr,  is  really  no  confirma« 
tion  at  all,  and  though  a  Jury  may  legally  conyict  on  the  exidence  of  an  accomplice 
only,  the  judges  advise  them  not  to  act  on  the  evidence  of  an  accomplice,  unless  be  is 
confirmed  as  to  the  particular  person  who  is  charged  with  the  offence^ 

Shsbp  stealing.  The  prisoners  were  charged  with  stealing  a  lamb^  the 
property  of  Robert  Pratt 

On  the  part  of  the  prosecution  an  accomplice  named  Gardner,  was  called. 
He  proved  the  case  against  both  prisoners,  and  stated  that  they  threw  the  skin 
of  the  lamb  into  a  whirelj  hole,  the  situation  of  which  he  described. 

To  confirm  his  evidence  a  constable,  named  Hutchinson,  was  called,  who 
proved  that  he  found  the  skin  in  the  wlurle;  hole. 

Alderson,  B.  There  is  a  great  difference  between  confirmations  as  to  the 
eirumstanoes  of  the  felony,  and  those  which  af^ly  to  the  individuals  charged ;  the 
former  only  prove  that  the  accomplice  was  present  at  the  commission  of  the 
offence;  the  latter  shew  that  the  prisoner  was  connected  with  it.  This  distinc- 
tion ought  always  to  be  attended  to. 

It  was  proved  that  in  the  house  of  the  prisoner  Edwards,  a  quantity  of  meat 
was  found  of  a  kind  corresponding  with  that  of  the  stolen  lamb,  but  could  not 
be  positively  identified ;  aud  it  was  proved  by  a  witness  named  Meek,  that  the 
prisoner  Wilkes  had  come  to  him  to  borrow  a  pair  of  shears,  and  had  then  made 
a  statement  to  him  to  the  same  effect  as  the  evidence  of  the  aocomplice. 

AiiDBBSON,  B.,  (in  summing  up.) — ^The  confirmation  of  the  accomplice  as  to 
the  commission  of  the  felony  is  really  no  confirmation  at  all  ]  because  it  would 
be  a  confirmation  as  much  if  the  accusation  were  against  you  and  me,  as  it 
^2731  *^^^^^  be  as  to  those  prisoners  who  are  now  upon  their  trial.  The  con- 
^  firmation  which  I  always  advise  juries  to  require,  is  a  confirmation  of 
the  accomplice  in  some  fact  which  goes  to  fix  the  guilt  on  the  particular  person 
charged.  You  may  legally  convict  on  the  evidence  of  an  accomplice  only,  if 
you  can  safely  rely  on  his  testimony;  but  I  advise  juries  never  to  act  on  the 
evidence  of  an  accomplice,  unless  he  is  confirmed  as  to  the  particular  person 
who  is  charged  with  the  offence.  With  respect  to  the  prisoner  Edwards,  it  is 
proved  that  meat  of  a  similar  kind  was  found  in  his  house.  The  meat  cannot 
06  identified,  but  it  is  similar :  that  is,  therefore,  some  confirmation  of  the  ac- 
complice as  to  Edwards  more  than  any  one  else.  It  is  also  proved  that  the  skin 
was  found  in  a  whirley  hole :  that  is  no  confirmation,  because  it  does  not  affect 
the  prisoners  more  thaa  it  affects  any  other  persons.  With  respect  to  the  priso- 
ner Wilkes,  it  is  proved  by  the  witness  Meek,  that  the  prisoner  Wilkes  told  him 
nearly  the  same  story  as  the  accomplice  had  told  you  to-day.  If  you  believe  that 
witness,  there  is  confirmation  of  the  accomplice  as  to  the  priscmer  Wilkes :  you 
will  say  whether,  with  these  confirmations,  you  believe  tne  accomplice  or  not. 
If  you  think  that  his  evidence  is  not  sufficiently  confirmed  as  to  one  of  th^ 
prisoners,  you  will  acquit  that  one  \  if  you  think  he  is  confirmed  as  to  neither, 
j<m  will  acquit  both ;  and  if  you  think  that  he  is  confirmed  as  to  both,  you  will 
find  both  guilty.  ^he  j^ury  found  both  the  prisouers  ^uilty^ 

Waleabyj  for  the  prosecution. 

Vol.  xxxn sa 
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See  the  cases  of  Rez  v.  Addis,  ante,  Vol.  6,  p.  388,  and  Rex  o.  Webb,  Id.  p.  595;  and 
also,  see  ante,  Vol.  1,  p.  88,  n.  (6) 

In  the  case  of  Rex  v.  Jones,  2  Gamp.  131,  Lord  Sllenborongh  says,  "No  one  can  seri- 
ously donbt  that  a  conviction  is  legal,  though  it  proceed  on  the  evidence  of  an  accomplice 
only.  Judges,  in  their  discretion,  will  advise  a  jury  not  to  believe  an  accomplice,  unless 
he  is  confirmed,  or  only  in  as  far  as  he  is  confirmed."  The  case  of  Rex  v.  Atwood,  re- 
ferred to  ante,  Vol.  I,  p.  88,  n.  (6),  is  reported  1  Leach,  464 ;  and  the  case  of  Rex  v.  Swal- 
low, referred  to  in  the  same  note,  is  cited  1  PhilL  L.  £v.  chap.  4,  s.  2. 


♦REX  i;.  HOWLETT.    Feb.  29.  [♦274 

On  an  indictment  for  wounding,  the  jury,  upon  the  question  whether,  if  death  had  ensued, 
the  offence  would  have  been  murder,  should  consider  whether  the  instrument  employed 
iras,  in  ordinary  use,  likely  to  cause  death ;  or,  if  it  be  an  instrument  not  likely  under 
ordinary  circumstances  to  cause  death,  whether  it  was  used  in  such  an  extraordinary 
manner  as  to  make  it  likely  to  cause  death  either  by  continued  blows  or  otherwise. 

Wounding.  The  prisoner  was  indicted  for  having  malicioosly  wounded 
John  Allen  with  a  tin  can,  with  intent  to  mnrder  him.  The  indictment  also 
contained  the  usual  counts,  charging  an  intent  to  do  grievous  bodily  harm,  &c. 

John  Allen  said— r."  I  am  game-keeper  to  Lady  Wenman.  I  had  been  round 
the  covers  on  the  night  of  the  1st  of  October.  At  midnight  I  went  to  the 
house  of  a  person  named  Lewis.  The  prisoner  came  in  at  half-past  one  o'clock. 
He  said  he  meant  a  row.  He  said,  <  I  have  201. :  do  you  want  to  borrow  one  V 
I  said  <  No.'  I  had  given  evidence  at  the  kst  assizes  against  some  woodstealers, 
with  whom  the  prisoner  was  intimate.  The  prisoner  took  up  a  tin  can  and 
knocked  out  the  candle.  He  struck  me  on  the  head  with  the  can  four  times. 
The  next  thing  that  I  recollect  is,  that  I  was  outside  the  house,  and  that  the 
prisoner  was  dragging  me  along.  He  knocked  me  about,  and  said  he  would 
break  my  neck.  He  dragged  me  to  Thomas  Newitt's  window,  and  I  was  taken 
to  my  brother's.     I  kept  my  bed  four  days.'' 

It  was  proved  by  Mr.  Lupton,  a  surgeon,  that  the  prosecutor  had  two  cuts  on 
the  scalp,  which  laid  his  scull  bare,  one  of  the  cuts  being  an  inch  in  lengthy  and 
the  other  half  an  inch. 

ALDBasoN,  B.,  (in  summing  up). — ^You  will  have  to  consider  in  this  case 
whether,  if  death  had  ensued,  the  ^prisoner  would  have  been  guilty  of 


murder ;  and  in  giving  your  judgment  on  that  question,  you  will  have 
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to  consider,  whether  the  instrument  employed  was,  in  its  ordinary  use,  likely  to 
cause  death ;  or,  though  an  instrument  unlikely,  under  ordinary  circumstances, 
to  cause  death — ^whether  it  was  used  in  such  an  extraordinary  manner  as  to 
make  it  likely  to  cause  death  either  by  continued  blows  or  otherwise  ?  A  tin 
can,  in  its  ordinary  use,  was  not  likely  to  cause  death  or  grievous  bodily  harm ; 
but  if  the  prisoner  struck  the  prosecutor  repeated  blows  on  the  head  with  it,  you 
will  say,  whether  he  did  this  merely  to  hurt  the  prosecutor  and  give  him  pain, 
as,  by  giving  him  a  black  eye  or  a  bloody  nose,  or  whether  he  did  it  to  do  him 
some  substantial  grievous  bodily  harm.  The  former  enactments  on  this  subject 
were  confined  to  cutting  instruments,  and  perhaps  wisely;  but  now  the  matter 
is  much  more  vague,  and  cases  ought  thererore  to  be  watched  carefully.  When 
a  deadly  weapon,  such  as  a  knife,  a  sword,  or  gun  is  used,  the  intent  of  the 
party  is  manifest ;  but  with  an  instrument  like  the  present,  you  must  consider, 
whether  the  mode  in  which  it  was  used  satisfactorily  shews  that  the  prisoner 
intended  to  inflict  some  serious  or  grievous  bodily  harm  with  it. 

Verdict— Guilty. 

TaHatj  for  the  prosecution. 

Wak$byf  for  the  prisoner. 

[Attorneys^  TTo^f A,  and  Xo^lper.] 
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♦REX  V.  CLAY.    March  2. 


Where,  in  a  case  of  murder,  which  had  occapied  the  whole  of  the  day,  the  jadge,  after 
he  had  commenced  his  summing  up,  adjourned  the  court,  in  consequence  of  the  noise 
made  hy  the  crowd  in  the  hall,  his  lordship  ordered  that  two  bailiffs  should  be  sworn 
to  keep  the  jury  together  till  the  next  day,  and  that  the  jury  should  be  supplied  with 
suitable  refreshment  and  accommodation  by  the  high  sheriff,  and  next  day  his  lordship 
recommenced  his  summing  up  the  evidence. 

Murder.  The  prisoner  was  indicted  for  the  wilful  murder  of  Thomas 
Cowper,  bj  shooting  him  with  a  gun. 

The  trial  occupi^  the  entire  day;  and  on  the  evidence  on  both  sides  being 
concluded,  Alderson,  B.,  proceeded  to  sum  up  the  evidence ;  and  after  his  lord- 
ship had  been  occupied  nearly  two  hours  in  summing  up,  the  noise  caused  by 
the  crowd  at  the  lower  end  of  the  hall  was  such  that  his  Lordship  ordered  the 
Court  to  be  adjourned  till  the  next  morning. 

Two  bailiffs  were  sworn  to  keep  the  jury  till  the  sittinir  of  the  Court  on  the 
next  day,  the  oath  being  in  the  usual  form,  omitting  that  part  of  it  which 
relates  to  meat,  drink,  and  fire,  and  as  to  the  bailiffs  speaking  to  them.  The 
jury  were  taken  to  the  New  Lin,  and  provided  with  dinner  and  beds  at  the 
expense  of  the  high  sheriff,  eight  beds  beinff  placed  in  one  larse  room,  and  four 
beds  in  another  large  room^  one  of  the  baUiffB  sitting  all  nignt  at  the  door  of 
each  room. 

The  jury  came  into  court  attended  by  the  two  bailiffs,  and  having  answered 
to  their  names,  Alderson,  B.,  recommenced  his  summing  up,  and  went  through 
and  commented  on  the  whole  of  the  evidence  of  the  trial. 

The  prisoner  was  convicted  and  executed. 

Taifourdy  Serjt.,  and  TaXboty  for  the  prosecution. 

Ourtoood,  for  the  prisoner. 

[AttomeysH-Fa2«A,  and  2bmM.] 

In  the  case  of  Rex  v.  Kinnear,  2  B.  ft  A.  462,  which  was  an  indictment  for  a  misde- 
meanor, it  was  objected  after  yerdict  that  the  jury  had  been  allowed  to  separate  and  go 
home  on  the  night  between  the  first  and  second  days  of  the  trial.  This  was,  however, 
held  to  be  no  ground  for  avoiding  the  verdict.  In  that  case  Abbott,  G.  J.,  said,  "  Upon 
the  whole  it  seems  to  me  that  in  Uiese  cases  the  law  has  vested  a  discretion  in  the  judge 
to  allow  the  jury  to  go  to  their  own  homes  during  the  necessary  adjournment  in  each 
particular  case;"  and  Best,  J.,  said,  '*The  true  rule  is,  that  it  is  left  to  the  discretion  of 
the  judge  to  say,  whether  the  jury  are  to  be  permitted  to  separate  or  not.  Of  coarse,  if 
ia  his  judgment  that  separation  is  likely  to  be  detrimental  to  the  ends  of  justice,  he  will 
not  permit  it  to  take  place."  The  earlier  authorities  on  this  subject  will  be  found  re- 
ferred to  in  the  note  to  the  case  of  Rex  v.  Kinnear.  In  cases  of  misdemeanor,  which 
occupy  more  than  a  day,  we  believe  that  the  practice  is  for  the  jurors  to  separate  at  the 
rising  of  the  court  each  day,  and  this  was  so  in  the  case  of  Rex  v.  Pinney,  Bsq.,  Mayor  of 
Bristol,  reported  ante,  Yol.  5,  p.  254. 
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♦WORCESTER  ASSIZES. 

.BE?OBB  MB.  BABON  ALDXBS0!7. 

BEX  V.  ROSE  SAUNDERS.    March  8. 

A  married  women  cannot  be  convicted  of  the  murder  of  her  illegitimate  child  three  years 
old,  by  the  omitting  to  supply  it  with  proper  food,  unless  it  is  shewn  that  her  husband 
supplied  her  with  food  to  |^ve  to  the  child,  and  that  she  wilAiUy  neglected  to  give  it. 
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A  count  charged  a  married  woman  with  the  marder  of  her  illegitimate  child  of  three 
years  old,  by  omitting  to  sapply  it  with  safficient  food,  and,  also,  by  beating.  It  waa 
not  shewn  that  her  husband  had  supplied  her  with  food  to  gire  to  the  child*. — ^Held, 
that  this  count  could  not  be  supported. 

Mu&DEB.  The  prisoner,  who  was  the  wife  of  John  Saunders,  was  charged 
with  the  mnrder  of  her  illegitimate  child,  Mary  Anne  Watson,  who  was  aged 
three  years.  The  first  count  of  the  indictment  stated  the  death  to  hare  been 
caused  by  the  prisoner's  having  wilfully  omitted  to  give  the  deceased  proper 
food,  **  and  also/*  by  the  prisoner  having  beaten  the  deceased.  The  second 
count  stated  the  death  to  have  been  caused  by  the  prisoner  omitting  to  give  the 
deceased  proper  food. 

It  was  opened  by  F.  K  Lee^  for  the  prosecution,  that  the  prisoner  had  in 
the  month  of  December,  1834,  married  John  Saunders  ]  that  the  deceased  was 
her  ^illegitimate  child^  and  was  about  three  years  old ;  and  that,  in  the  ptueyr^ 
month  of  January  in  the  present  year,  the  child  was  found  under  a  ^  . 
feather  bed  crying,  and  was  removed  to  the  workhouse,  where,  although  proper 
remedies  were  used,  the  child  died ;  and  that  in  the  judgment  of  medical  wit- 
nesses, tfie  death  had  proceeded  from  the  want  of  proper  food.  He  cited  the 
case  of  Bex  v.  Squire,  1  Rubs.  C.  &  M.  426,  and  referred  to  the  71st  sect,  of 
the  Stat.  4  &  5  Will.  4,  c.  76,(a)  and  submitted  that  the  mother  of  an  illegiti- 
mate child  was  bound  to  take  care  of  her  child,  and  might  be  guilty  of  murder 
if  its  death  arose  from  her  neglect.  He  also  cited  the  cases  of  the  person  who 
carried  his  sick  father,  against  his  will,  from  one  town  to  another  in  severe 
weather,  whereby  he  died;  The  case  of  the  harlot  who  exposed  her  child  in  an 
orchard,  where  it  waa  killed  by  a  kite,  1  Hale,  481 ;  1  Cnrw.  Hawk.  92 ;  and 
the  case  of  a  child  which  was  placed  in  a  hogstye,  and  there  devoured.  1  Ea.  P. 
C.  226. 

Alderson,  B.    Those  were  oases  of  acts  done,  and  not  cases  of  mere  omis- 
sion. 

F.  V.  Lee  referred  to  Sir  W.  Russel's  note  on  the  case  of  Rex  v.  Squire. 
Alderson,  B.  The  prisoner  is  indicted  as  a  married  *woman.  If  rMY9 
her  husband  supplied  her  with  food  for  this  child,  and  she  wilfully  neg-  ■- 
looted  to  give  it  to  the  child,  and  thereby  caused  its  death,  it  might  be  murder 
in  her.  In  these  cases  the  wife  is  in  the  nature  of  the  servant  of  die  husband. 
It  does  not  at  all  turn  upon  her  natural  relation  of  mother.  To  charge  her  you 
must  shew  that  the  husband  supplied  her  with  food  to  give  to  the  child,  and 
that  she  wilfully  neglected  to  give  it. 

F.  F.  Lee,  The  case  of  Squire  was  that  of  an  apprentice. 
Alderson,  B.  In  the  first  count  you  have  charged  a  death  jointly  by  beat- 
ing and  by  starving ;(6)  and,  in  the  second,  by  starving  only.  There  is  no  dis- 
tinction between  the  case  of  an  apprentice  and  that  of  a  bastard  child,  and  the 
wife  is  only  the  servant  of  the  husband,  and,  according  to  the  case  before  Mr. 
Justice  Lawrence,  can  only  be  made  criminally  responsible  by  omitting^to  deli- 
ver the  food  to  the  child,  with  which  she  had  been  supplied  by  her  husband. 
The  omission  to  provide  food  is  the  omission  of  the  husband,  and  the  crime  of 

(a^  Bj  which  it  is  enacted,  "That  every  child  which  shall  be  born  a  bastard  after  the 
passing  of  this  act,  shall  have  and  follow  the  settlement  of  the  mother  of  such  child  nntil 
such  child  shall  attain  the  age  of  sixteen,  or  shall  acquire  a  settlement  In  its  own  right; 
and  sach  mother,  so  long  as  she  shall  be  unmarried  or  a  widow,  shall  be  bound  to  main- 
tain such  child  as  a  part  of  her  family,  until  such  child  shall  attain  the  age  of  sixteen; 
and  all  relief  granted  to  such  child  while  under  the  age  of  sixteen,  shall  be  considered  as 
granted  to  such  mother:  Provided  always,  that  such  liability  of  such  mother  as  aforesaid, 
shall  cease  on  the  marriage  of  such  child,  if  a  female." 

(b)  We  believe  that  the  reason  why  the  first  count  was  framed  in  this  way  was,  that 
the  medical  witnesses  were  of  opinion  that  blows  could  not  alone  have  caused  the  death, 
although  they  might  have  aggravated  the  symptoms  caused  by  the  want  of  food. 
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the  wife  can  only  be  the  omitting  to  deliver  the  food  to  the  child  after  the  has- 
bftnd  has  provided  it. 

F.  F.  Lee.  The  first  oormt  of  the  indictment  charges  the  death  to  have  been 
cattsed  by  beating  and  by  withholding  food. 

Alderson,  B.     Yon  charge  the  death  to  have  been  caused  by  both  jointly, 

and  not  by  the  beating  alone^  which  would,  of  course,  make  a  very  different 

JieAOQi  case.     I  am  of  opinion  that  the  wife  is  not  chargeable  with  the  acts  of 

^  ^omission.    Neither  count,  therefore;  can  be  supported.    The  prisoner 

must  be  acquitted.  Verdict — Not  Guilty. 

F,  F.  Z^,  and  Meryweather  Turner ^  for  the  prosecution. 

Godson,  and  Carrington,  for  the  prisoner. 

[Attorneys— jZ?oi«nM,  and  S.  Oodaan."] 

By  the  stat.  18  Eliz.  c.  3,  s.  2,  which  recites,  that  bastards  are  left  as  charges  to  the 
parishes  where  thej  are  bom,  it  is  enacted,  that  the  justices  shall  take  order  *'for  the 
keeping  of  erery  each  bastard  child,  6y  charging  the  mother  and  reputed  father  with  the 
pojfnimU  of  money  weekly j  or  other  snstentation,  for  the  relief  of  sach  child  in  such  wise  as 
they  shall  think  meet  and  convenient;  and  if  after  the  same  order*'  the  mother  or  father 
shall  not  perform  it,  every  such  party  making  defj&ult  in  performing  the  order  shall  be 
commitled. 

Under  this  enactment  the  mother  is  charged,  and  an  act  of  parliament  would  hardly 
have  been  required  to  fix  the  mother  with  the  payment  of  a  weekly  sum,  if  at  common 
law  she  is  liable  for  the  entire  maintenance  of  the  child. 

In  the  case  of  Hays  v.  Briant,  I  H.  B.  253,  it  was  held,  that  where  a  bastard  child  is 
bom,  for  whose  support  the  parents  neglect  to  provide  necessaries,  the  pabish  offioibs  are 
obHged  to  do  it  without  an  order  of  justices  for  that  purpose. 

By  the  stat.  4  &  5  Will.  4,  c.  76,  s.  71,  the  mother  of  every  bastard  child  born  aftib 
THAT  ACT,  is  bouud  to  maintain  it;  and  by  sect  67  of  the  same  stat.,  every  man  marrying 
a  woman  who  has  a  bastard  child  or  children,  if  hb  mabbibs  hbb  aftbb  tbb  tbab  1834, 
is  made  liable  to  maintain  her  bastard  child  or  children. 


*281]  *KEX  V.  HAWTIN.    March  8. 

A.  owed  SI.  to  B.,  and  A.  paid  it  to  C,  a  servant  of  B.,  who  was  not  authorized  by  B.  to 
receive  money  for  him,  though  A.  supposed  that  he  was  so.  C.  never  accounted  to  B. 
for  the  monej : — ^Held,  that  this  was  neither  embezzlement  nor  larceny. 

Embezzlement.  The  first  count  of  the  indictment  charged  the  prisoner,  as 
the  servant  of  Edward  Jones,  with  receiving  the  sum  of  5^.  on  account  of  his 
master,  and  emhezzling  it.  There  was  a  second  count,  charging  him  with  steal- 
ing the  money,  alleging  it  to  be  the  property  of  Edward  Jones;  and  a  third 
eonnt,  also,  for  larceny,  alleging  the  money  to  be  the  property  of  Thomas 

It  appeared  from  the  evidence  of  Mr.  Jones,  that  the  prisoner  was  in  his 
service,  but  not  authorized  to  receive  money;  and  that  the  prisoner  had  never 
accounted  for  the  sum  in  question.  It  was  further  proved  by  Mr.  Lucy,  that 
he  owed  the  sum  of  5/.  to  Mr.  Jones,  and  that  he  had  paid  it  to  the  prisoner, 
supposing  him  to  be  a  servant  of  Mr.  Jones,  and  authorized  to  receive  money 
for  him. 

Whitmore,  amicus  curiae,  referred  to  the  case  of  Bex  v.  Williams,  ante,  vol. 
6,  p.  626. 

Alderson,  B.  In  that  case  the  prisoner  was  authorized  to  receive  money 
for  his  master,  thoush  not  from  the  particular  class  of  customers  from  whom 
he  received  it  on  the  occasion  in  question.  As  there  are  no  counsel  in  this 
case,  I  must  decide  without  hearing  arguments.  It  appears  to  me,  that  the 
nearest  case  to  the  present  is  that  of  Rex  v.  Crawley. (5)  In  that  case  a  servant; 

(a)  His  lordship  cited  this  case  from  his  own  MS.  note  of  it 
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who  was  not  authorized  to  receive  money;  was  standing  near  a  desk  in  his  mas- 
ter's couilting-hoase,  and  a  person  who  owed  money  to  the  master  paid  this 
servant,  supposing  that  he  was  authorized  to  receive  money,  and  the  servant 


never  accounted  for  the  money  to  his  master.   This  was  held  *no  emhez- 
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zlement,  and  the  case  of  Rez  v.  Mellish,  R.  &  R  C.  C.  80,  was  referred 
to.  I  think,  therefore,  that  in  the  present  case  the  prisoner  is  not  guilty  of 
embezzlement.  I  think,  also,  that  he  is  not  guilty  of  larceny  of  the  money  of  his 
master,  as  the  money  had  never  come  to  his  master's  hands  ^  and  that  it  is  not 
a  larceny  of  the  money  of  Mr.  Lucy,  as  he  had  entirely  parted  with  the  pro- 
perty of  it.    The  prisoner  must  be  acquitted.  Yeniict — Not  Guilty. 


BEX  r.  PASSEY,  MEADOWS,  and  Others.    March  8. 

Semble,  that  in  cases  of  night  poaching,  all  who  are  at  the  place,  each  acting  bis  part 
with  a  common  intent,  are  equally  guilty,  although  some  onlj  are  bodily  upon  the 
land. — Held,  that  those  who  are  watching  at  the  outside  of  a  preserre  for  the  purpose 
of  giving  the  alarm  on  the  approach  of  the  game  keeper  to  others  who  are  in  the  pre- 
serve, and  who  afterwards  go  into  the  preserve  for  that  purpose,  are  equally  guilQr 
with  those  who  enter  the  preserve  at  first. 

NiGHT-PoAOHiNQ  The  indictment  charged  that  the  defendants,  four  in 
number,  were,  on  the  5th  December,  1835,  night-poaching,  (some  of  them  being 
armed,)  in  a  wood  called  Norton  Hill  Wood,  the  propertv  of  Charles  Edwara 
Hanford,  Esq.  In  another  count  the  offence  was  charged  to  have  been  com- 
mitted on  certain  land  in  the  occupation  of  Richard  Rimmell. 

It  appeared  from  the  evidence  of  an  accomplice  named  William  Smith,  tbat 
all  the  defendants  went  to  a  preserve  called  Norton  Hill  Wood,  for  the  purpose 
of  killing  pheasants;  and  that  all  of  them,  excepting  himself  and  the  defend- 
ant Meadows,  went  into  the  wood,  they  remaining  outside ;  and  on  the  approach 
of  Mr.  Hanford's  gamekeepers  the  witness  and  the  defendant  Meadows  went 
into  the  wood  and  informed  the  other  defendants  of  it,  when  they  all  ran  away 
together.  The  land  outside  the  wood  was  in  the  occupation  of  Richard  Rim* 
mell. 

Carrtngtan,  for  the  defendants.     I  submit  that  the  defendant  Meadows  mast 
be  acquitted.     He  never  was  in  the  wood  for  the  purpose  of  destroying  game 
there.     He  only  entered  the  wood  when  the  poaching  was  over,  and  i-moq 
*when  they  all  ran  away.     The  words  of  the  statute  9  Geo.  4,  c.  69,  ^ 
are,  ''shall  enter  or  be  on  any  land." 

F.  V.  Lee,  for  the  prosecution.  There  is  a  count  which  charges  the  offence 
to  have  been  committed  on  the  land  outside  of  the  wood,  and  all  the  |Nrisoners 
were  together  there. 

Carrington,  That  is  so;  but  none  of  the  party  ever  intended  to  kill  any 
game  on  that  land. 

Alderson,  B.  (in  summing  up.)  The  entering  on  the  land  by  one  is  to  be 
considered  as  the  entering  of  all  if  the  others  are  at  the  place  and  assisting. 
Exactly  in  the  same  way,  that  would  fix  them  in  a  case  of  burglary — ^there,  all 
are  guilty,  as  well  those  who  actually  enter  the  house  as  those  who  are  close  at 
hand  on  the  outside  of  it,  waiting  to  watch  or  to  carry  off  the  property.  It  is 
enough  if  all  these  persons  were  at  the  place,  each  of  them  acting  his  part,  and 
conducing  to  one  common  intent,  although  some  onlv  of  the  party  were  bodily 
in  the  wood.  That  being  so,  you  will  consider  whether  the  accomplice  and  the 
defendant  Meadows  were  not  watching  outside  the  wood,  which  they  both  after- 
wards entered,  and  where  they  joined  the  rest  of  the  party  for  the  purpose  of 
giving  an  alarm  to  the  other  defendants  on  the  approach  of  the  game-keepers; 
and  if  you  think  that  was  so,  you  will  find  the  defendant  Meadows  guilty  as 


283] 


7  Cabbington  &  Payne.  615 


well  as  the  others  who  were  originally  in  the  wood ;  but  if  yon  think  that  he 
remained  oat  of  the  wood  for  any  innocent  purpose,  and  not  for  the  purpose  of 
aiding  those  who  were  in  it,  then  you  will  acquit  him. 

.The  jury  found  all  the  defendants  guilty. 

F.  F.  Lee  and  Whttmare,  for  the  prosecution. 

Godson  and  Carrington,  for  the  defendants. 

[Attorneys — (Hdakert,  and  TTiZfon.] 
See  the  case  of  Rex  v.  Lockett,  post,  p.  300. 


*ofiAi  *WELLS  V.  The  principal,  Fellows,  and  Scholars  of  JESUS  COL- 
-^^J  LEGE,  OXFORD.     March  ^. 

On  an  issne  to  try  whether  a  fann  modns  of  2/.  19«.  8dl  was  payable  for  a  certain  farm, 
a  former  occupier  of  the  farm  cannot  be  asked  what  he  has  heard  his  deceased  father 
say  respecting  this  modusi  although  his  father  had  also  occupied  the  farm,  because 
this  would  be  evidence  of  reputation  of  a  fact. 

Issue  directed  by  Mr.  Baron  Alderson  (sitting  in  equity),  to  try  whether 
from  time  whereof,  &c.,  a  farm  modua  of  3/.  4<.  6<f.  was  payable  in  li^  of  the 
tithes  of  certain  lands  in  the  parish  of  Tredington.  There  was  also  a  second 
issue,  whether  a  like  farm  modus  of  21,  19<.  %d,  was  payable  for  a  farm  calkd 
Nollans,  situate  in  the  same  parish. 

On  the  part  of  the  plaintiff  a  witness  named  Gibbs  was  called.  He  stated 
that  he  had  occupied  the  farm  called  Nollans,  and  that  he  had  always  paid  the 
sum  of  2L  19«.  8cf .  yearly,  as  a  modus ;  and  that  his  father  had  occupied  that 
farm  to  his  knowledge  for  16  years,  and  continued  to  do  so  to  the  time  of  his 
death,  which  took  piaoe  in  the  year  1792. 

TcUfourdf  Serjt.  Have  you  ever  heard  your  father  say  any  thing  respecting 
thif)  modus  ? 

Alderson,  B.  Tou  cannot  give  evidence  of  reputation  of  a  fact,  though  you 
may  of  a  custom.  This  is  a  mere  fact  of  a  payment.  What  his  father  said  b 
not  evidence. 

The  evidence  was  rejected. 

The  jury  consulted  together  for  several  hours,  and,  not  being  likely  to  agree, 
were  discharged  without  giving  any  verdict. 

Tal/ourd,  Serjt.,  Godsouy  and  W,  J,  Alexander,  for  the  plaintiff. 

Maule,  and  Ludlow^  Seijt.,  for  the  defendants. 

[Attorneys — Clarke  and  BannieierJ] 

The  associate  delivered  the  postea  to  the  plaintiff,  having  indorsed  thereon  the  words 
**  The  jury  discharged."  The  defendants  afterwards  obtained  a  summons,  calling  on 
the  plaintiff  to  shew  cause  why  the  special  facts  should  not  be  indorsed  on  the  record,  in 
pursuance  of  one  of  the  usual  terms  contained  in  the  order  directing  the  issue.  Mr.  Baron 
Alderson  made  an  order  that  the  postea  should  remain  unaltered,  the  plaintiff  consenting 
that  at  any  future  hearing  of  the  cause  the  notes  of  his  lordship  and  of  the  short-hand 
writers  should  be  referred  to.  It  is  now  sub  judice  on  the  equity  side  of  the  Court  of 
Exchequer,  whether  the  plaintiff  has  a  right  to  take  the  reconl  down  again  for  trial,  or 
whether  the  judge  in  equity  should  adjudicate  on  the  cause,  without  any  other  trial  at 
law. 
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♦STAFFORD  ASSIZES. 

BSrOSI  ME.  BABON  ALDSRSON. 

ADDISON  and  Others  v,  ROUND.     March  12. 

'Charchwardens  and  OTeneers  hare  not  socb  a  property  in  the  account  books  of  a  late 
BTirreyor  of  the  highways  as  to  enable  them  to  maintain  troTer  for  them,  and  their 
remedy  is  nnder  the  stat.  13  Geo.  3,  c.  78,  s.  48.  A  late  sunreyor  of  highways,  on  his 
account  books  being  demanded  of  him  at  the  yestry,  said,  ^'  I  have  not  got  them,  I 
have  delivered  them  to  my  brother  J.,"  and  his  brother  J.,  in  his  presence,  said,  *'  I 
have  them,  and  I  will  keep  them."  J.  was  one  of  the  overseers  of  the  poor  of  the 
parish : — ^Held,  in  an  action  of  trover  against  A.,  that  this  was  no  evidence  of  a  con- 
version by  A.,  as  the  overseer  is  a  person  to  whom  the  books  are  to  be  delivered  under 
the  Stat.  13  Geo.  3,  c.  78,  s.  48,  and  the  judge  will  not  leave  it  to  the  jary  to  say 
whether  this  delivery  over  was  colourable  only. 

Tboyee  bj  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
\Vednesbary  against  the  defendant,  who,  from  the  year  1826  to  the  year  1832, 
was  surveyor  of  the  highways  of  that  parish,  to  recover  the  assessments,  rate- 
books, and  account-books  appertaining  to  the  highways  of  that  parish  during 
the  time  the  defendant  was  in  office.  Pleas — ^first,  not  guilty;  second,  that  the 
plaintiffs  were  not  possessed  of  the  books,  &c.,  as  of  their  own  property ;  thirdlj, 
the  Statute  of  Limitations. 

It  was  opened  by  Ludlowy  Seijt.,  for  the  plaintiffs,  that  the  defendant  was 
appointed  surveyor  of  the  highways  in  the  year  1826,  and  continued  in  offiod 
till  the  year  1832 ;  and  that  by  the  statute  13  Geo.  3,  c.  78,  s.  48,(a)  he  was 
bound  to  deliver  the  account-books  to  one  of  the  churchwardens  or  over-  i-^eaqa 
seers  of  the  poor  of  the  parish ;  "'the  statute  58  Geo.  3,  c.  69,  s.  6,(5)  ■- 
farther  directing  that  the  accounts  of  the  surveyor  should  be  deposited  in  such 
place  as  the  vestry  should  appoint. 

Alderson,  B.  The  defendant  probably  bought  the  books  themselves ;  and 
there  is  a  statutable  mode  for  the  recovery  of  them,  which,  if  properly  enforced, 
would  have  put  them  into  the  possession  of  the  churchwardens  and  overseers ; 
and,  when  they  have  them,  the  Vestry  Act  applies  and  points  out  the  mode  of 
depositing  them. 

Ludlow f  Serjt.  Does  your  lordship  think  that  the  plainti&  cannot  maintain 
trover  ? 

Aldebson,  B.  Supposing  that  the  Highway  Act  had  given  no  power  of 
compelling  the  books  to  be  delivered  up,  the  case  would  stand  thus : — the  defen- 
dant purchases  a  book  for  himself  with  his  own  money,  and  makes  entries  in  it; 
that  does  not  make  it  the  property  of  the  parish.  My  present  impression  is, 
that  you  have  opened  a  nonsuit  on  the  second  plea ;  but  I  must  try  the  first 
issue  for  the  question  of  costs,  as  the  first  piea  admits  the  property. 

To  prove  a  conversion,  Mr.  Danks  was  called :  he  said,  "I  was  at  a  vestry- 
meeting  in  January,  1833.  The  defendant  was  there,  and  the  books  were  de- 
manded. The  defendant  said  that  he  had  not  got  them ;  but  had  delivered  them 
to  his  brother  Joseph,  who  immediately  said,  ^*  I  have  them,  and  I  will  keep 
them.''  Mr.  Joseph  Round  was  then  one  of  the  overseers.  Other  evidence 
was  given  with  a  view  of  proving  a  conversion,  but  it  did  not  carry  the  case 
further. 

Alderson,  B.  This  is  no  conversion,  as  the  evidence  stands.  The  surveyor 
delivers  the  books  to  one  of  the  overseers. 


Set  forth  In  Chitty's  Burn's  Just.  tit.  "Highways,"  p.  66. 
Set  forth  in  Bum's  Just.  tit.  "Poor,"  Sect.  iii.  Div.  6. 


286]  7  Caerington  &  Payne.  617 

'*'2871       Ludhvo^  Seijt.    On  these  pleafi,  the  defendant  cannot  avail  "'himself 
-'   of  this  delivery ;  he  should  have  pleaded  it. 

Aldebson.  B.  Can  you  make  the  delivery  of  these  books  to  Joseph  Bound 
a  conversion  r  I  should  say  not ;  because  a  literal  compliance  with  the  act  of 
Parliament  certainly  cannot  be  a  conversion. 

Ludlow^  Serjt.  May  not  a  conversion  depend  on  the  finding  of  the  jury  as 
to  the  complexion  of  particular  facts  ?  The  delivery  may  only  have  been  colour- 
able,  as  Mr.  Joseph  Round  has  not  delivered  them  over. 

Aldkrson,  B.  That  would  be  the  fault  of  Joseph.  There  are  two  points 
in  this  case — ^the  one  as  to  the  conversion,  the  other  as  to  the  property.  I  am 
against  yon  upon  both.  But  as  the  conversion  is  a  question  of  costs,  I  will 
give  you  leave  to  move  to  enter  a  verdict  for  the  plaintiSis  on  that  issue. 

Nonsoit. 

Ludlowy  Seijt.,  and  Whatdey^  for  the  plainti&. 

Talfourd,  Serjt.,  and  Whitemore,  for  the  defendants. 

[Attorneys — Woodward^  and  WoodJ] 

In  the  enaaing  term,  Ludlawy  Serjt.,  applied  to  the  Court  of  King's  Bench  to 
set  aside  the  nonsuit;  but  the  Court  refused  a  rule  on  both  points,  being  of 
opinion  that  the  plaintiffs  had  not  such  a  property  in  the  books,  &c.,  as  would 
entitle  them  to  maintain  trover ;  and  also  that  there  was  no  proof  of  any  con- 
version. 


*288]  *BAINES  v.  JEVONS.     March  12. 

In  an  action  for  the  price  of  a  fire-engine  sold  by  the  plaintiff  to  the  defendant,  the  de- 
fendant pleaded  the  Statute  of  Frauds,  and  the  plaintiff  replied,  that  the  defendant 
had  accepted  the  goods.  It  appeared  that  the  defendant,  after  the  sale  of  the  fire- 
engine  to  him  by  the  plaintiff,  had  taken  a  person  to  look  at  it,  and  had  mentioned 
who  were  likely  to  want  to  buy  it,  and  that  to  another  person  the  defendant  said,  "  I 
.  know  that  I  am  going  to  do  it,"  and  that  to  a  third  he  said — "  I  have  a  concern  in  the 
engine :" — Held,  that  it  was  for  the  jury  to  consider  on  this  evidence,  whether  the  de- 
fendant had  treated  the  fire-engine  as  his,  and  dealt  with  it  as  such,  for  that,  if  so,  the 
plaintiff  was  entitled  to  a  yerdict. 

Debt,  for  goods  sold  and  delivered,  with  a  count  upon  an  account  stated. 
Pleas — ^first,  to  the  whole  declaration  nunquam  indebitatus.  Second,  as  to  the 
goods  sold  and  delivered,  that  the  goods  were  sold  at  one  time,  and  that  the 
price  exceeded  10/.,  and  that  the  defendant  did  not  accept  the  goods,  or  any 
part,  or  give  any  thing  in  earnest  or  part  payment,  nor  was  there  any  note  in 
writing.     Replication,  that  the  defendant  accepted  the  goods,  (a) 

(a)  As  the  forms  of  the  pleas  and  replication  may  be  useful  in  practice,  we  have  sub- 
joined them. 

Pleas — First,  nunquam  indebitatus  to  the  whole  declaration.  Second,  and  as  to  the 
said  declaration,  so  £Eir  as  the  same  relates  to  the  price  and  value  of  goods  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  he  the  defendant  says,  that  the  said  goods  were 
Bold  to  the  defendant  at  one  time,  and  Uiat  the  price  thereof  upon  that  sale  exceeded  the 
sum  of  102.,  and  amounted,  to  wit,  to  25/.,  and  that  the  defendant  did  not  at  any  time 
accept  any  part  of  the  said  goods  so  sold,  or  actually  receive  the  same,  or  give  any  thing 
in  earnest  to  bind  the  bargain,  or  in  part  payment;  and  that  there  was  not  at  any  time 
any  memorandum  or  note  in  writing  of  the  said  bargain  so  made  and  signed  by  the  de- 
fendant or  his  agent,  thereunto  lawfiiUy  authorized.  And  this  the  defendant  is  ready  to 
verify,  Ac. 

(Signed)  George  Price. 

Replication  to  the  second  plea. — ^As  to  the  plea  of  the  defendant  by  him  secondly  above 
pleaded,  the  plaintiff  says,  that  the  defendant  did  accept,  and  actually  received,  the  said 
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It  appeared  that  the  defeodant  had  bonght  of  the  plaintiff  a  fire-eogine,  at  the 
price  of  25^. ;  and  to  prove  the  acceptance  of  it  by  the  defendant^  a  witness  was 
called,  who  stated,  that  the  defendant  took  him  into  a  jard  where  the  fire-engine 
stood,  to  show  it  to  him ;  and  that,  on  his  asking  the  defendant  what  he  meant 
to  do  with  it,  as  no  one  would  want  it,  the  defendant  replied,  that  the  parish  of 
Dudley  would  want  an  engine,  as  well  as  two  other  persons,  whom  he  named. 
It  was  also  proved,  that,  on  another  ^person  asking  the  defendant  what  pu>oa 
he  meant  to  do  with  it,  he  replied,  ''  I  know  what  I  am  going  to  do  with  L 
it '"  and  it  further  appeared,  that  on  Mr.  Neal  asking  if  the  plaintiff  would  sell 
the  engine,  the  defendant  said,  ^'  Never  mind  that,  1  have  a  concern  in  that 
engine/^ 

Aldebson,  B.,  (in  summing  up).  The  question  here  is,  whether  the  defend- 
ant has  accepted  this  fire-engine  ?  We  find  that  the  defendant  takes  a  person 
to  look  at  it,  and  says  who  is  likely  to  want  it.  You  will  say  whether  that  is 
not  a  dealing  with  it  as  his  own ;  and  when  another  witness  asks  him  what  he 
is  going  to  do  with  it,  the  defendant  does  not  say  that  it  is  not  his ;  but  he  re- 
plies, "  I  know  what  I  am  going  to  do  with  it."  And  in  his  observations  to  Mr. 
Neal,  he  speaks  as  if  it  were  his  own.  You  will  consider  whether  this  convinoes 
you  that  the  defendant  treated  this  fire-engine  as  his  own,  and  dealt  with  it  as 
such ;  for,  if  so,  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. 

Tal/ourdy  Serjt.,  and  Lumle^f  for  the  plaintiff. 

B,  F.  RicJiards,  for  the  defendant 

[Attorneys — PhUliptf  and  Fotter.} 


SHILCOCK  V.  PASSMAN,  Gent.  One,  &o.    March  12. 

It  is  not  every  mistake  or  misapprehension  of  an  attorney  that  will  make  him  liable  to 
an  action  for  negligence.  The  question  in  such  an  action  is,  whether  the  attorney  has 
used  reasonable  skill  and  reasonable  care. 

In  an  action  against  an  attorney  for  negligence,  the  declaration  stated,  that  the  plaintiff 
was  a  prisoner  in  execution  for  a  debt  not  exceeding  20i.,  and  had  been  so  for  twelve 
calendar  months,  and  was  desirous  of  obtaining  his  discharge,  of  all  which  the  defend- 
ant had  notice;  and  that  the  defendant,  in  consideration  that  the  plaintiff  would  employ 
him  to  obtain  his  discharge,  undertook  to  use  due  diligence;  yet  the  defendant,  not 
regarding  &c.,  did  not  take  proper  measures  to  obtain  the  plaintiff's  discharge.  To 
this  declaration  the  defendant  pleaded  first,  non-assumpsit;  and,  secondly,  that  he  did 
take  proper  measures,  and  did  use  due  diligence : — Ueld,  that  on  the  second  issue  it 
lay  on  the  plaintiff  to  prove  negligence  in  the  defendant — ^and  held,  also,  that  by  these 
pleadings  the  prefatory  allegations  of  the  declaration  were  admitted  by  the  defendant. 

Assumpsit.  The  declaration  stated,  that  the  plaintiff  was  a  prisoner  in  exe- 
cution for  debt,  in  the  county  *gaol  of  Stafford,  upon  a  certain  judgment  racoon 
of  the  Court  of  King's  Bench,  for  a  debt  not  exceeding  20^.,  exclusive  I- 
of  costs,  at  the  suit  of  William  Stevenson;  and  that  he  had  lain  in  prison  upon 
that  judgment  for  twelve  successive  calendar  months,  to  wit,  from  the  30th  of 
December,  1833,  to  the  30th  of  December,  1834;  and  that  the  plaintiff  was 
desirous  of  obtaining  his  discharge  under  the  statute  48  Geo.  3  :  of  all  which 
the  defendant,  beinff  an  attorney,  had  notice ;  and  that  in  consideration  that  the 
plaintiff  would  employ  the  defendant  as  his  attorney  to  obtain  his  discharge,  the 
defendant  undertook  to  use  due  diligence  to  obtain  the  plaintiff's  discharge ;  yet 
the  defendant,  not  regarding  &c.,  did  not  nor  would  take  proper  means  to  obtain 

goods  in  the  said  declaration  mentioned,  of  and  from  the  plaintiff  of  his  said  sale  and 
dAitvery  to  him  made,  as  in  the  said  declaration  is  mentioned,  and  this  the  plaintiff  prays 
inquired  of  by  the  country,  &c. 
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the  plaintiff's  discharge.  Pleas — ^firet,  Non-assumpsit ;  seoond,  that  the  defend- 
ant did  take  proper  measures  to  obtain  the  plaintiff's  discharge  from  custody, 
and  did  use  due  care  and  diligence ;  (concluding  to  the  country). 

It  was  opened  by  Ludlow,  Seijt.,  for  the  plaintiff,  that  the  defendant  was  in- 
structed on  the  31st  of  December,  1884,  to  apply  for  the  plaintifi^s  discharge ; 
and  that,  if  he  had  dven  ten  days'  notice  of  the  intended  application,  he  might 
have  obtained  the  discharge  on  the  11th  of  January,  1835.  However,  instead 
of  doing  that,  the  defendant  had  omitted  to  do  any  thing  in  the  matter  till  the 
vacation  after  Hilary  Term,  1835,  when  he  applied  to  Mr.  Justice  Coleridge, 
at  chambers,  who  held  that  all  applications  of  this  sort  must  be  made  in  open 
Court,  and  in  term  time.     The  learned  Serjeant  relied  on  the  express  words  of 

*2911   ^^^  ^^*  ^^  ^^'  ^!  ^*  ^^^'  ^'  ^>(P)  ^^^  ^'^  ^^  circumstance  *of  the  de- 
-■  fendant  having  omitted  to  take  any  step  during  the  whole  of  Hilary 
Term. 

Aldkrson,  B.  By  the  form  of  the  pleading  the  prefatory  allegations  are 
admitted,  and  the  only  questions  are  on  the  retainer  and  the  negligence. 

To  prove  the  retainer  and  the  negligence,  an  admission  was  put  in,  admitting 
a  copy  of  the  certificate  of  Mr.  Brutton,  the  governor  of  Stafford  gaol,  verifying 
the  cause  of  the  defendant's  imprisonment;  a  copy  of  an  affidavit  made  by  the 
defendant's  clerk  before  the  defendant,  on  the  31st  of  December,  1834,  verify- 
ing Mr.  Brutton's  signature;  and  a  copy  of  the  defendant's  bill  of  costs,  which 
contained,  among  others,  the  foUowing  items: — 
'<  John  Shilcock 

"1834.  To  C.  B.  Passman. 

''Attending  you  in  prison,  on  your  sending  for  me  to  consult  upon  s.  d, 
superseding  you  out  of  gaol,  when  you  instructed  me  to  apply  for  same    6    8 

''  Paid  for  copy  warrant  of  commitment 2     6 

''Drawing  and  engrossing  affidavit  of  seeing  certificate  signed  by 
governor  thereon,  to  ground  application  to  supersede    .  .         .60 

"Attending  being  sworn,  and  paid  oath 4    4 

"Shilcock^      Hilary  vacation,  1834.(6)    Summons  to  shew  cause 
cUb.        V  why  defendant  should  not  be  discharged  out  of  custody 

Stevenson.  )  of  the  sheriff  of  Staffordshire,  having  been  in  execution 
above  twelve  months,  and  debt  under  20^.,  copy  and  service  .54 
*2921  '  *'' Attending  same  before  Mr.  Justice  Coleridge,  who,  on  au- 
J  thory  of  48  Geo.  3,  c.  123,  refused  to  make  an  order,  as  he  was 
of  opinion,  that,  notwithstanding  the  rule  of  2  Will.  4,  s.  90,(c)  the  de- 
fendant must  apply  to  the  court 6     8 

It  was  proved  by  Mr.  Brutton  that  the  plaintiff  was  discharged  on  the  19th 
of  March,  by  the  consent  of  his  detaining  creditor. 

Talfourdy  Seijt.,  addressed  the  jury  for  the  defendant;  and  contended,  that, 
although  there  had  been  a  mistake,  there  wa^  no  proof  that  it  arose  from  negli- 
gence. 

Aldebson,  B.  (in  summing  up).    If  a  party  has  been  in  custody  in  execu- 

(a)  Bj  which  it  is  enacted,  "  That  from  and  after  the  passing  of  this  act,  all  persons  in 
execution  upon  any  judgment,  in  whatsoever  court  the  same  may  hare  been  obtained, 
and  whether  such  court  be  or  be  not  a  court  of  record  for  any  debt  or  damages  not  ex- 
ceeding the  sum  of  20/.,  exclusive  of  the  costs  recovered  by  such  judgment,  and  who  shall 
bare  lain  in  prison  thereupon  for  the  space  of  twelve  successive  calendar  months  next 
before  their  application  to  be  discharged,  as  hereinafter  mentioned,  shall  and  may  upon 
his,  her,  or  their  application  for  that  purpose  m  term  time^  made  to  tome  one  of  hie  majeetp^e 
syperior  Courts  of  Record  at  Weetmineter^  to  the  satisfaction  of  such  court,  be  forthwith 
discharged  out  of  custody  as  to  such  execution  by  the  rule  or  order  of  such  court." 

ib)  This  was  evidently  a  mistake  for  1836. 

(e)  By  which  it  is  ordered,  that  "  a  rule  or  order  for  the  discharge  of  a  debtor  who  has 
been  detained  in  execution  a  year  for  a  debt  under  20/.,  may  be  made  absolute  in  the 
first  instance  on  an  affidavit  of  notice,  given  ten  days  before  the  intended  application, 
which  notice  may  be  given  before  the  year  expires." 
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tion  for  twelve  calendar  months  for  a  debt  under  20^. ,  he  is  entitled  to  his  dis- 
charge; and  if  the  year  expires  in  vacation,  he  may  be  discharged  on  the  first 
day  of  the  next  term,  if  ten  days'  notice  has  been  given  of  the  application  for 
his  discharge,  and  his  discharge  is  then  ordered  at  once.     However,  a  judge  at 
chambers  does  not  order  discharges  of  this  kind,  and  there  is  no  doubt  aix>ut 
the  practice.     With  respect  to  the  defendant  having  been  retained  by  the  plain- 
tiff, if  the  bill  produced  is  the  defendant's  bill,  that  retainer  is  proved.     That 
brings  us  to  the  second  issue;  and  that  issue  is  to  be  proved  by  the  plaintiff. 
The  defendant  says  that  he  did  use  due  dUigence;  yet,  that  is  a  negative  on  the 
plaintiff's  allegation  of  negligence;  because,  in  effect,  it  denies  negligence.     It 
is  quite  clear,  that  Mr.  Passman  has  made  a  mistake;  but  it  is  not  every  mis- 
take or  misapprehension  of  an  attorney  that  will  make  him  liable  to  an  r*293 
action  for  ^negligence;  and  ike  question  for  us  to  consider  is,  whether  ^ 
the  defendant  has  used  reasonable  skill  and  reasonable  ci&re.    The  certificate 
and  affidavit  to  ground  the  application  were  in  the  d^endant's  possession  on  the 
Slst  of  Deceml^r,  1834,  and  the  application  to  my  Brother  Coleridge  was  in 
Hilary  Vacation,  1835.    The  bill  is  Hilary  Vacation,  1834,  but  it  must  mean 
1835.     In  the  bill  a  rule  of  court  is  mentioned,  and  a  person  reading  that  role 
only  might  suppose  that  a  judge  at  chambers  might  order  the  discharge;  but 
that  says  nothing  respecting  a  discharge  being  in  vacation,  and  the  act  of  Par- 
liament is  express  as  to  its  being  in  term  time;  and  you  are,  under  the  whole  of 
the  circumstances,  to  say  whether,  in  this  case,  the  defendant  has  shown  a  want 
of  reasonable  care  or  reasonable  skill.     It  has  been  well  and  properly  put  by 
my  Brother  Ludlow,  on  the  part  of  the  plaintiff,  that  if  Hilary  term,  which 
lasted  from  the  11th  <^  January  to  the  31st  of  that  month,  had  not  been  lost, 
none  of  this  difficulty  would  have  arisen.     By  the  greatest  possible  expedition 
the  order  for  the  plaintiff's  discharge  might  have  been  obtained  on  the  11th  of 
January,  and  we  find  that  he  was  not  discharged  till  the  19th  of  March.    Still, 
in  estimating  the  damages,  in  case  you  should  find  for  the  plaintiff,  you  should 
consider  that  it  is  highly  probable  that,  even  with  diligence,  the  plaintiff  could 
not  have  actually  got  out  of  custody  till  some  few  days  after  the  11th  of 
January,  and  also,  that  his  discharge  on  the  19th  of  March,  being  by  consent, 
the  plaintiff  gains  the  advantage  of  his  goods  not  being  now  liable,  which  they 
would  have  been  if  he  had  been  discharged  by  the  court,  under  the  stat.  48 
Geo.  3,  c.  123.  Verdict  for  the  plaintiff— Damages  10^ 

Ludiaio,  Serjt.,  and  Garringtony  for  the  plaintiff. 

Tcdfourd,  Serjt.,  and  F,  V.  Lee^  fw  the  defendant. 

[Attorneys— YFAoZ^i  and  PomMm.^ 


*WHALLEY  V.  WILLIAMSON,  Esq.,  and  Others.    iforcA  14.    [*294 

In  trespaas  for  breaking'  into  the  plaintiff's  house,  which  was  an  unfinished  honse;  the 
defendants  justified  under  a  writ  of  ca.  sa.  against  plaintiff,  and  averred  that  they 
peaceablj  entered  the  house  through  a  hole  in  the  wall.  It  appears  that  this  hole  in 
the  outer  wall  of  the  house  opened  into  a  small  room  or  closet,  which  had  a  room  orer 
it  and  a  room  under  it,  and  that  having  entered  this  place  the  defendants  tore  down 
some  boards  by  which  a  staircase  window,  which  opened  into  this  place,  was  boarded 
up. 

It  was  proved  by  the  builder  that  this  hole  in  the  outer  wall  was  not  intended  to  have 
either  a  door  or  window  put  into  it,  but  was  to  remain  open,  so  that  the  place  in  ques- 
tion should  be  used  as  a  conservatory :— Hold,  that  if  this  hole  in  the  wall  had  been 
intended  to  have  had  a  door  or  window  put  into  it,  it  must  be  considered  that  the 
outer  fence  of  the  house  was  left  open,  and  that  the  defendants  were  justified  in  enter- 
ing; but  that  if  this  hole  was  always  intended  to  be  left  open,  the  staircase  window 
must  be  considered  as  the  outer  fence  of  the  house,  and  that  the  defendants  were 
therefore  not  justified  in  forcing  it. 
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Trespass  for  breaking  and  entering  the  plaintiff's  house,  and  ''searching, 
rummaffingy  and  ransacking  the  same/'  and  oreaking  slates,  remoring  boards, 
&c.  Plea,  by  two  of  the  defendants — ^Not  gnilty ;  and  by  all  the  other  defend- 
ants, as  to  all  but  breaking  and  entering  the  house,  and  searching  the  same, 
and  removing  the  boards — Not  guilty;  and  as  to  the  residue,  that  T.  Cooke 
and  E.  Jones  sued  out  a  writ  of  capias  ad  satisfociendum  against  the  plaintiff, 
directed  to  the  sheriff  of  Staffordshire;  and  this  plea  then  stated  the  delivery  of 
the  writ  to  the  defendant  Williamson  as  sheriff,  and  that  he  granted  his  warrant 
to  the  other  defendants;  and  that  by  virtue  of  the  warrant,  and  before  the  re- 
turn of  the  writ,  those  defendants,  as  such  sheriff  officers,  ''peaceably  and 
Quietly  entered  into  the  said  dwelling-house,  in  which,  &c.,  through  a  hole  in 
tne  wall  of  and  leading  to  the  said  dwelling-house,  by  gently  removing  and 
pushing  aside  certain  boards  that  were  then  and  there  reared  up  and  against 
the  wan,  and  before  the  hole  aforesaid,  the  said  boards  not  being  in  any  manner 
fixed  or  fastened  to  the  said  dwelliuff-house  or  premises,"  the  defendants  having 
reasonable  ground  to  suspect  and  believe  that  the  plaintiff  was  in  the  house,  in 
order  to  arrest  him  on  the  said  warrant.  ^ 

Replication — Admitting  the  writ  and  the  warrant,  and  that  the  defendant 
Williamson  was  sheriff,  and  de  injuria  as  to  the  residue, 
^cnggn  It  was  opcued  by  LudloiOy  Seijt.,  for  the  plaintiff,  that  the  real  aues- 
-*  tion  in  the  cause  was,  whether  a  staircase  *window  which  had  oeen 
broken  through  by  the  sheriff's  officers  to  enter  the  plaintiff's  house  was  the 
outer  fence  of  the  dwelling-house,  or  whether  an  aperture  in  the  back  wall  of 
the  house,  at  the  height  of  the  first  floor^  which  was  never  intended  to  have 
either  a  door  or  window  put  into  it,  but  against  which,  at  the  time  in  question, 
some  planks  were  reared  to  dry,  was  to  be  considered  as  the  external  fence  of 
the  house. 

It  appeared  that  the  breaking  into  the  plaintiff's  house  by  all  the  defendants, 
except  Mr.  Williamson,  took  place  on  the  18th  of  March,  1834,  and  that  in  the 
back  wall  of  the  plaintiff's  house,  at  the  height  of  the  first  floor,  was  an  opening 
about  twelve  feet  high  and  two  feet  wide,  which  opened  into  a  plaee  which,  if 
this  aperture  were  closed,  would  be  a  closet  about  six  feet  in  depth  and  three 
feet  in  width,  there  being  a  room  over  it  and  a  room  under  it.  At  the  end  of 
this  place,  exactly  opposite  to  the  aperture  in  the  wall  of  the  house,  was  a  French 
window  on  the  staircase  of  the  house,  which  opened  like  a  door,  and  at  one  side 
of  this  place  or  closet,  six  feet  by  three,  was  a  water-closet  window,  which 
opened.  It  was  proved  by  the  carpenter  and  builder  who  were  employed  at  the 
building  of  the  house,  that  it  was  intended  that  the  aperture  in  question  should 
be  always  open ;  and  that  if  it  had  not  been  so  intended,  pieces  of  wood  would 
have  been  built  into  the  wall  on  each  side,  to  which  a  doer-case  or  window-frame 
could  be  fixed,  which  was  not  so  here;  and  they  further  proved  that  the  place, 
six  feet  by  three,  was  to  have  a  leaded  fioor  for  plants  to  stand  upon,  as  a  sort 
of  conservatory.  It  was  proved  that  the  defendants  broke  in  at  the  staircase 
window,  which  had  boards  nailed  across  it,  and  no  glass,  as  the  house  was  then 
unfinished.  It  was  also  proved  by  a  builder  who  was  called  for  the  defence, 
that  if  the  aperture  had  been  intended  to  have  a  door  or  window  in  it,  pieces  of 
wood  would  have  been  built  into  its  sides. 

i^aga^  ^Alderson,  B.  (in  summing  up).  The  great  point  in  dispute  in  this 
-■  case  is,  whether,  when  the  defendants  had  got  through  this  hole  in  the 
wall,  they  had  entered  the  dwelling-house.  My  opinion  is,  that  a  dwelling- 
house  must  be  considered  to  begin  at  its  out«r  fence.  If  this  hole  was  intended 
to  have  had  a  door  or  a  window  put  into  it,  then  I  think  that  must  be  considered 
as  the  commencement  of  the  dwelling-house,  and  that  the  fence  was  open ;  but 
if  this  hole  in  the  wall  was  always  intended  to  be  left  open,  as  a  hole  open  to 
the  external  air,  then  the  staircase  window  through  which  the  defendants  broke 
must  be  considered  as  the  outer  fence  of  the  house.  It  is  proved  that  the  water- 
closet  window  opened  on  to  this  place;  and  it  would  be  likely  to  have  a  water* 
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clofiet  window  communioating  with  such  an  open  places  as  the  plaintiff  alleges 
this  to  have  been.  The  carpenter  also  says  that  it  was  to  be  floored  with  lead : 
that  alsu  looks  like  a  place  that  was  intended  to  be  left  open  to  the  air  on  one  of 
its  sides,  and  not  to  have  that  side  closed  by  either  a  door  or  window ;  and  the 
builders  who  are  called  on  both  sides  state  that  if  it  had  been  intended  for  a 
door  or  a  window,  pieces  of  wood  would  have  been  built  into  the  brick-work  at 
the  sideS;  for  a  door-case  or  a  window-frame  to  be  affixed  to  them,  which  is  not 
so  here.  Under  all  these  circumstances,  yon  will  consider  whether  the  staircase 
window  was  the  external  fence  of  the  house ;  for  if  it  was,  and  it  had  boards 
nailed  across,  as  the  witnesses  have  described,  the  breaking  in  by  the  defendants 
cannot  be  justified  and  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff — ^Damages  It. 

LudloWf  Seijt.,  and  Carrington,  for  the  plaintiff. 

Talfourdj  Serjt.,  and  B.  Y,  Rvchardsy  for  the  defendants. 

[Attomejd—  WhaJlof  and  Pofmian.] 


*REX  ».  MEAKIN.    MarAU.  [^97 

la  a  case  of  stabbing,  where  tbe  prisoner  has  used  a  deadly  weapon,  the  fact  that  the 
prisoner  was  drunk  does  not  at  all  alter  the  natnre  of  the  case;  bnt  if  the  prisoner  had 
hitemperately  used  an  instmment,  not  in  its  nature  a  deadly  weapon,  at  a  time  when 
he  was  drunk,  the  fact  of  his  being  drunk  might  induce  tbe  jniy  to  less  strongly  infer 
a  malicious  intent  in  him  at  the  time. 

Thb  prisoner  was  indicted  for  stabbing  Benjamin  Finney,  with  intent  tomor- 
der  him.  There  were  also  the  usual  counts  laying  the  intent  to  do  grievous 
bodily  harmi  &o. 

It  appeared  that  Benjamin  Finney  was  a  constable,  and  that  the  prisoner  went 
into  the  house  of  Samuel  Finney,  where  he  was  veiy  abusive,  and  Samuel  Fin- 
ney desired  Benjamin  Finney  to  turn  him  out,  which  he  did;  and  while  he  wms 
taking  him  off  the  premises,  the  prisoner  stabbed  him  with  a  fork.  It  was 
proved  that  the  prisoner  said  he  should  not  have  done  it  if  he  had  not  been  drunk, 
and  it  appeared  that  he  was  "  something  the  worse  for  liquor.''  ^ 

Aldsrson,  B.  (in  summing  up).  It  is  my  duty  to  tell  you  that  the  prison- 
er's being  intoxicated  does  not  alter  the  nature  of  the  offence.  If  a  man  chooses 
to  get  drunk,  it  is  his  own  voluntary  act :  it  is  very  different  from  a  madness 
which  is  not  caused  bv  any  act  of  the  person.  That  voluntary  species  of  madness 
which  it  is  in  a  party  s  power  to  abstain  from,  he  must  answer  for.  However, 
with  regard  to  the  intention,  drunkenness  may  perhaps  be  adverted  to  according 
to  the  nature  of  the  instrument  used.  If  a  man  uses  a  stick,  you  would  not 
infer  a  malicious  intent  so  strongly  against  him,  if  drunk,  when  he  made  an  in- 
temperate use  of  it,  as  you  would  if  he  had  used  a  different  kind  of  weapon ;  bat 
where  a  dangerous  instrumant  is  used,  which,  if  used,  must  produce  grievous 
bodily  harm,  drunkenness  can  have  no  effect  on  the  consideration  of  the  mali- 
cious intent  of  the  party.  Verdict — Guilty. 

OreaveB,  for  the  prosecution. 

[Attorney — Baffshaw,} 

See  the  case  of  Rex  r.  Carroll,  ante,  p.  145,  which  overrules  the  case  of  Rex  v.  Grind* 
ley,  1  Rubs.  0.  *  M.  8. 
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*REX  V.  HODGKISS  and  Another.    March  15. 


It  is  not  Qsnal  to  cross-examine  witnesses  to  character,  except  the  counsel  cross-examin- 
ing having  some  distinct  charge  to  which  to  cross-examine  them. 

EoBBERT.    The  prisoners  were  indicted  for  robbing  Joseph  Tissot  of  money 
and  a  tobacco-box. 

The  case  on  the  part  of  the  prosecution  was  fally  proved  by  the  prosecutor, 
and  the  box  was  found  on  one  of  the  prisoners. 

For  the  prisoner  Hodgkiss,  several  witnesses  to  character  were  called. 

Kempaony  for  the  prosecution,  cross-examined  two  of  them. 

Aldebson,  B.     It  is  not  usual  to  cross-examine  witnesses  to  character,  except 
joa  have  some  definite  charge  to  which  to  cross-examine  them. 

The  juxy  found  both  prisoners  guilty. 

KempsoUf  for  the  prosecution. 

Carrington,  for  the  prisoners. 

[Attorneys — Turner^  and  PassmanJl 


REX  i;.  JOHN  WILLIAMS.    March  15. 

n  an  indictment  the  prosecntor  (a  boj)  was  described  as  ^'Edward  Dobson.''  He  gave 
his  name  to  the  constable  as  "  Peach/'  and  his  master  and  most  other  persons  so  called 
him,  and  he  was  generally  known  by  the  name  of  "Peaclr."  He  stated  that  his  right 
name  was  Dobson,  and  that  his  mother,  who  had  married  two  husbands,  Peach  and 
Dobson,  had  always  told  him  that  he  was  the  son  of  the  latter,'  and  had  always  called 
him  Edward  Dobson: — ^Held,  that  he  was  rightly  described. 

The  prisoner  was  indicted  for  an  unnatural  offence,  committed  upon  a  boy^ 
aged  foorteen,  who  was  described  in  the  indictment  as  ''  Edward  Dobson.'^ 
*2991  ^^^  ^^'  ^^  ^^^  course  of  his  evidence,  stated  that  he  *had  made  a 
^  complaint  to  a  constable,  and  when  the  constable  asked  him  who  he  was, 
he  said  <'  Peach."  On  further  examination,  he  stated  that  his  right  name  was 
Dobson,  but  that  most  persons  who  knew  him  called  him  Peach,  and  that  his 
master,  for  whom  he  worked,  had  always  so  called  him.  He  further  stated, 
that  his  mother  had  married  two  husbands,  the  first  of  whom  was  named  Peach, 
and  the  second  Dobson ;  and  that  he  was  told  by  his  mother  that  he  waii^  the 
son  of  the  latter,  and  that  she  always  used  to  call  him  Edward  Dobson.  She 
was  dead,  but  Dobson  was  alive.  The  boy  did  not  live  with  him,  and  had  only 
seen  him  once.  He  further  stated,  that  most  people  in  the  town  called  him 
Peach,  though  one  person,  whom  he  mentioned,  and  some  others,  called  him 
Dobson  ;  and  that  the  reason  why  he  said  his  name  was  Peach  was,  because  he 
was  better  known  by  that  name  than  by  the  other. 

Allen,  for  the  prisoner,  objected  that  there  was  a  variance  and  a  misdescrip- 
tion of  the  name.  That  his  name  appeared  to  be  Peach,  and  not  Dobson;  that 
he  had  gained  the  former  name  by  reputation,  and  ought  to  have  been  de- 
seribed  by  it;  and  that,  at  all  events,  he  ought  to  have  been  described  with  an 
o/tos. 

MsrytoecUher  Jhtmer,  for  the  prosection,  cited  Bex  v.  Norton,  B.  &  B.  C.  C 
510,(a)  in  support  of  the  indictment. 

Williams,  J.,  thought  the  description  sufficiently  certain,  but  said  he  would 
oonsolt  Mr.  Baron  Alderson  on  the  point ;  and  having  done  so,  his  lordship 

(a)  In  that  case  it  was  held,  that  the  prosecutor  might  be  described  by  a  name  he  had 
been  known  by  for  a  considerable  time  (e.  g.  five  years),  and  which  he  did  not  assume 
for  the  purpose  of  concealment  or  fraud,  aluongh  it  was  not  his  true  name. 
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stated  that  the  learned  Baron  agreed  with  him  in  opinion,  that  the  r«0/w\ 
♦evidence,  that  the  boy's  mother  had  always  called  him  Edward  Dob-  L 
son  must  be  taken  to  be  conclusive  as  to  his  name;  and  that^  therefore, 
he  was  rightly  described  in  the  indictment. 

Verdict — Not  guilty  on  the  merits. 

Meryweather  Turnery  for  the  prosecution. 

Allen,  for  the  prisoner. 

[Attorneys — Pattmanj  and  Barber.^ 


REX  V.  LOCKETT.    March  16. 

On  an  indictment  for  night  poaching  bj  four,  one  being  armed,  semble,  that  if  two  enter 
the  land  laid  in  the  indictment,  and  the  other  two  remain  outside  the  preserve,  but  are 
of  the  same  party,  and  are  there  for  the  same  purpose,  all  ought  to  be  found  guilty. 

Night  poaching.  The  defendant  was  indicted  for  night  poaching  with 
three  other  perctons,  on  land  of  the  Duke  of  Sutherknd^  one  of  them  being 
armed. 

On  the  evidence  it  was  contended,  that  one  or  two  of  the  poachers  were  not 
actually  in  the  Duke  of  Sutherland's  preserve,  but  that  they  were  waiting  at 
the  outside  to  watch. 

Oreaves,  for  the  defendant,  submitted  Uiat  the  jury  must  acquit,  unless  three 
of  the  persons  were  in  the  wood. 

AiiDKRsoN,  B.  K  two  persons  were  in  the  wood,  and  the  other  two  outside 
were  of  the  same  patty,  and  there  for  the  same  purpose,  it  would  be  an  offence 
within  the  act. 

Oreaves  submitted  that  to  support  the  indictment  three  persons  must  be 
together  in  the  same  place  for  the  purpose  of  destroying  game  there,  and  that 
that  must  be  the  identical  place  laid  in  the  indictment.  He  cited  the  case  of 
Bez  V.  Dowsell,  Ante,  vol.  6,  p.  898. 

^AldebsoN;  B.  Wiib  all  the  respect  I  feel  for  my  Brother  Patteson,  r^oni 
I  own  I  am  of  a  different  opinion.  It  is,  however,  not  clear  to  me  that  L  ^ 
the  case  of  Bex  v,  Dowsell  was  decided  on  that  sround.  I  concur  in  that 
acquittal.  This,  however,  is  like  the  case  of  a  burglary,  where,  if  a  man  stand 
on  the  outside  of  the  house,  so  near  as  to  render  assistance  to  those  who  are 
breaking  open  the  house^  he  is  equally  guilty  with  them. 

Oreaves.  I  submit  that  the  distinction  between  that  case  and  the  present 
is,  that  that  case  is  at  common  law,  and  this  on  the  express  terms  of  a  particu- 
lar  statute,  which  requires  that  persons,  "  to  the  number  of  three  or  more 
together,^'  shall  enter  or  be  in  the  place  laid  in  the  indictment ;  and  the  object 
of  the  statute  was  to  protect  game-keepers  from  being  overpowered  by  parties 
of  three  or  more  together. 

Aldebson,  B.  Suppose  that  some  of  the  party  were  to  go  down  one  side 
of  the  hedge  and  some  down  the  other,  beating  the  same  fence,  that  would  be 
no  offence  within  the  statute,  according  to  this  decision ;  and  the  same  conse- 
quence would  follow  if  two  went  into  the  wood  and  a  number  of  others  sur- 
rounded the  outside.  Surely  this  statute  meant  to  include  such  cases.  I  have 
a  strong  opinion  on  the  point ;  but,  out  of  respect  for  my  Brother  Patteson's 
opinion,  if  the  question  arises,  I  ^fill  reserve  the  point. 

Verdict — Guilty ;  the  jury  finding  that  all  had  entered  the  wood. 

Gordon^  and  Kynnerdeyy  for  the  prosecution. 

Greaves,  for  the  defendant. 

[Attorneys — Fenton^  and  Mayer.'] 
See  the  case  of  Rex  v.  Passey,  ante,  p.  282. 
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•SHBOPSHIRE  ASSIZES. 

(Orawn  Side.) 

WtWOBM  MR.  BASON  AliDIBSOir. 

BEX  V.  TOWSfTSSY  aad  Another.    Mca^h  19. 

A.  being  in  the  cnstody  of  a  conatablej^.on  a  charge  of  felony,  waa.taken  bythecMstable 
to  an  inn,  where  the  inn-keeper,  in  the  hearing  of  the  constable,  held  out  an  iadnce- 
ment  to  A.  to  confess;  and  A.,  in  the  hearing  of  the  constable,  made  a  confession  to 
the  inn-keeper,  which,  at  the  trial,  the  constable  was  called  to  proTc: — Senbley  that 
this  confession  was  not  receiTable  in  evidence. 

HousE-BUAKiNO.  The  priaoners  were  indicted  for  biealdng  into  the  hoiifl!0 
of  John  Garbett  and  stealing  money. 

On  the  part  of  the  proeeontion^  the  constable  who  took  the  ]^8oner  Fount- 
lie  j,  into  custody  was  called  to  prove  a  confession  made  by  the  prisoner  to  the 
landlord  of  the  inn,  to  which  he  was  taken  immediately  after  his  apnrehensicHi. 
It  appeared  that  the  constable  was  present  and  had  the  prisoner  in  bis  onstodj 
when  the  confession  was  proonred  by.  inducements  held  out  by  the  inn-keeper^ 
and  that  the  constable  who  was  present  did  not  caution  the  prisoner  in  any 
way, 

F.  V.  Lee  Cor  Ae  prisoner.  I  submit  that  this  confession  is  not  receivable 
in  evidence.  I  am  aware  that,  as  a  general  rule,  a  confesrion  procured  after 
inducements  jEield  out  by  an  unauthorized  person  is  receivable  \  yet,  here  as  the 
prifioner  was  in  the  actual  presence  and  custody  of  the  constable  at  the  time  of 
the  procuring  of  the  confession^  the  constable  must  be  conndered  as  giving  his 
authority  to  and  adoj^ting  by  his  silence  the  inducements  by  which  it  was  pro- 
cured ;  and,  if  so,  it  is  eertisiinly  not  receivable  in  evidence.  A  free  and  vofun- 
tai^  confession  is  deserving  of  the  highest  credit,  because  it  is  presumed  to  flow 
from  a  sense  of  gp&i ;  but  a  confession  procured  by  such  means  as  those  used  in 
ttie  present  case  is  of  90  questionable  a  nature  as  to  be  very  unsafe  to  rely  upon. 
*SOai  Aldxrson,  B.  This  is  a  point  well  worthv  of  consideration.  *I 
•I  have  a  veiy  strong  opinion  against  its  admissibili^;  but  as  there  are 
opinions  which  I  am  bound  to  respect  opposed  to  my  own,  x  think  I  had  better 
receive  the  evidence ;  and,  if  it  should  become  necessary,  I  will  reserve  the 
point  for  the  consideration  of  the  judges. 

The  evidence^was  received. 

The  prisoners  were  acquitted  on  the  merits. 

F.  V.  Lee  for  the  prisoners. 

In  the  case  of  Bex  v.  Row,  B.  k  B.  G.  0. 153;  Bex  «.  Qibbons,  1  G.  A  P.  97 ;  and  Bex  v. 
tjUx^  Id.  139,  it  was  held,  that  if  persons  having  nothing  to  do  with  the  appreh^enslon, 
prosecution,  or  examination  of  a  prisoner,  advise  him  to  confess,  this  is  no  gfound  for 
excluding  a  subsequent  confession  made  to  another  person ;  but  in  the  case  of  Bex  «, 
Bonn,  4  0.  A  P.  543,  Mr.  Justice  Bosanqnet  said,  "Anif  person  telling  a  prisoner  that  It 
would  be  better  for  him  to  confess,  will  always  exclude  any  confession  made  to  that  per'*. 
•on.  Whether  a  prisoner,  having  been  told  by  one  person  that  It  will  be  better  for  him 
to  confess,  will  exclude  a  confession  subsequenUy  made  to  another  person,  is  very  often 
A  nice  qnestlonf  bnt  it  irill  alwajs  exdnde  a  statement  made  to  the  same  pecflOn;"  and 
his  lordship  acted  on  that  distinction  in  the  case  of  Bex  «.  Dunn,  and  also  in  the  case  of 
B«xo.Slan|^ter,.4C.  ftP.544,n.(&)  ' 
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REX  V.  PRITCHARD.     March  21. 

A  person,  deaf  and  dumb,  waa  to  be  tried  for  a  capital  felony :  the  jndge  ordered  a  jury 
to  be  impanneled,  to  try  whether  he  wae  mute  bj  the  Tisitation  of  God;  the  jury  foand 
that  he  was  so.  The  jury  were  then  sworn  to  try  whether  he  was  able  to  plead,  which 
they  found  in  the  affirmative;  and  the  prisoner,  by  a  sig^,  pleaded — ^Not  Gailty.  The 
judge  then  ordered  the  jnry  to  be  sworn  to  try  whether  the  prisoner  was  "now  sane  or 
not;"  and  on  this  question,  his  lordship  directed  the  jury  to  consider  whether  the  pri- 
soner had  sufficient  intellect  to  comprehend  the  course  of  the  proceedings,  so  as  to 
make  a  proper  defence,  to  challenge  any  juror  he  might  wish  to  object  to,  and  to  com- 
prehend the  details  of  the  evidence;  and  that  if  they  thought  he  had  not,  they  should 
find  him  not  of  sane  mind.  The  jury  did  so ;  and  the  judge  ordered  the  prisoner  to  be 
detained  under  the  stat  39  &  40  Geo.  3,  c.  94,  s.  2. 

Thi  prisoner  was  indicted  for  bestiality.  He  was  deaf  and  dumb,  and  did 
not  plead  to  tbe  indictment :  whereupon  a  jury  was  immediately  impanneled  to 
determine  whether  the  prisoner  was  mute  of  malice^  or  by  the  visitation  of 
God. 

^Evidence  was  offered  to  shew  that  he  was  deaf  and  dumb;  and  the  r:^QA4 
jur[^  found  that  he  was  mute  by  the  visitation  of  God.  >- 

The  juiy  were  sworn  to  inquire  whether  the  prisoner  was  able  to  plead  to  the 
indictment. 

It  was  proved  that  the  prisoner  was  able  to  read  and  write,  he  having  been 
taught  in  the  Deaf  and  Dumb  Asylum  in  London.  The  indictment  was  given 
to  him,  which  he  read,  and  he  made  a  sign  that  he  was  not  guilty. 

The  jury  then  found  that  he  was  able  to  plead.  They  were  then  sworn  to 
determine,  whether  the  prisoner  were  now  sane  or  not.  Evidence  was  given 
with  a  view  of  shewhig,  that,  on  the  examination  before  the  magistrates,  he  had 
understood  the  charge,  and  answered  in  writing.  It  was  however  shown  by 
several  witnesses  that  the  prisoner  was  nearly  an  idiot,  and  had  no  proper  un- 
derstanding ;  and  that  though  he  might  be  able  to  be  made  to  comprehend  some 
matters,  yet  he  could  not  understand  the  proceedings  on  the  trial. 

Alderson,  B.  (to  the  jury.)  The  question  is,  whether  the  prisoner  has 
sufficient  understanding  to  comprehend  the  nature  of  this  trial,  so  as  to  make  a 
proper  defence  to  the  cnarge.  A  similar  case,  that  of  Hex  v.  Dyson,  occurred 
before  Mr.  Justice  James  Parke,  on  the  Northern  Circuit,  and  he  adopted  the 
course  which  I  shall  now  follow.  There  are  three  points  to  be  inquired  into : — 
First,  whether  the  prisoner  is  mute  of  malice  or  not ;  secondly,  whether  he  can 
plead  to  the  indictment  or  not ;  thirdly,  whether  he  is  of  sufficient  intellect  to 
comprehend  the  course  of  proceedings  on  the  trial,  so  as  to  make  a  proper 
defence— to  know  that  he  miffht  challenge  any  of  you  to  whom  he  may  object — 
and  to  comprehend  the  details  of  the  evidence,  which  in  a  case  of  this  nature 
must  constitute  a  minute  investigation.  Upon  this  issue,  therefore,  if  yon  think 
that  there  is  no  certain  mode  of  communicating  the  details  of  the  trial  to  the 
prisoner,  so  that  ""he  can  clearly  understand  them,  and  be  able  pro-  rMAc 
perly  to  make  his  defence  to  the  charge;  yon  ought  to  find  that  he  is  ^ 
not  of  sane  mind.  It  is  not  enough,  that  he  may  have  a  general  capacity  of 
communicating  on  ordinary  matters.  The  case  I  have  mentioned  was  consi- 
dered by  several  of  the  Judges,  and  they  approved  of  the  course  adopted  by 
Mr.  Justice  J.  Parke.(a) 

The  jury  returned  a  verdict,  that  the  prisoner  was  not  capable  of  taking  his 
trial. 

His  Lordship  then  directed  the  prisoner  to  be  confined  in  prison  during  his 
Majest/s  pleasure. 

(a)  We  have  been  favoumd  with  a  note  of  the  case  of  Bex  v.  Dyson,  which  we  hen 
subjoin.— 
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F.  F.  Lety  for  the  prosecutioD. 
WatMon^  for  the  defence. 

[Attorneys^-ZonAOe  ^  Co.] 

TORE  SPRING  ASSIZES,  nsi.— BiroRS  Hb.  Jubtici  J.  Pabkb. 

REX  9.  DYSON. 

Thb  prisoner  was  indicted  for  the  wilfal  znarder  of  her  bastard  child  bj  catting  off  its 
bead;  and  was  also  charged  with  the  same  offence  upon  the  coroner's  inquisition. 

She  stood  mute.  A  jnrj  was  impanneled  to  try  whether  she  did  so  of  malice,  or  by 
th«  Tisitation  of  God ;  and  eridence  baring  been  given  of  her  always  being  deaf  and 
dumb,  the  jury  found  that  she  stood  mute  by  the  visitation  of  God. 

The  learned  judge  then  examined  a  witness  on  oath  who  was  acquainted  with  her, 
who  swore  that  she  could  be  made  to  understand  some  things  by  signs,  and  ooold  give 
her  answers  by  signs. 

The  witness  was  then  sworn  as  follows : — 
**3061  ""^^^  swear  that  you  will  well  and  truly  interpret  and  make  known  to  the  pri- 
-*  soner  at  the  bar  by  such  signs,  ways,  and  methods  as  shall  be  best  '^known  to  you, 
the  indictment  and  inquisition  wherewith  she  stands  charged ;  and  also  all  such  matters 
and  things  as  the  C4>urt  shall  require  to  be  made  known  to  her;  and  also  well  and  truly 
interpret  to  the  court  the  plea  of  the  said  prisoner  to  the  said  indictment  and  inquisition 
respectively,  and  all  answers  of  the  said  prisoner  to  the  said  matters  and  things  so  re- 
quired to  be  made  known  to  her,  according  to  the  best  of  your  skill  and  understanding— 
So  help  you  God." 

The  witness  then  explained  to  her  by  signs  what  she  was  charged  with,  and  she  made 
signs,  which  obviodsly  imported  a  denial,  and  which  he  explained  to  be  so. 

This  was  done  twice— once  for  the  indictment,  and  once  for  the  inquisition.  The 
learned  judge  then  directed  a  plea  of— Not  Guilty,  to  be  recorded  to  each. 

The  witness  was  then  called  upon  to  explain  to  her,  that  she  was  to  be  tried  by  a  jury, 
and  that  she  might  object  to  such  as  she  pleased ;  but  he  and  anothe?  witness  stated  that 
it  was  impossible  to  make  her  understand  a  matter  of  that  nature;  though,  upon  common 
subjects  of  daily  occurrence,  which  she  had  been  in  the  habit  of  seeing,  she  was  suffi- 
ciently intelligent. 

One  of  the  witnesses  had  instructed  her  in  the  dumb  alphabet,  but  she  was  not  so  far 
advanced  as  to  put  words  together,  and  the  witness  swore,  that,  though  she  was  then  in- 
capable of  understanding  the  nature  of  the  proceedings  against  her,  and  making  her 
defence,  he  had  no  doubt  that  with  time  and  pains  she  might  be  taught  to  do  so  by  the 
means  used  by  the  instructors  of  the  deaf  and  dumb. 

Mr.  Justice  J.  Pabu  directed  the  jury  to  be  impanneled  and  sworn,  to  try  whether  she 
was  sane  or  not  ^ 

The  same  witnesses  were  then  sworn  and  examined,  and  proved  her  incapacity,  at  that 
time,  to  understand  the  mode  of  her  trial,  or  to  conduct  her  defence. 

Mr.  Justice  J.  Pabkb,  in  charging  the  jury  so  impanneled,  referred  to  Lord  Hale,  who, 
in  his  Pleas  of  the  Crown,  Vol.  1,  p.  34,  says,  "  If  a  man  in  his  sound  memory  commits  a 
capital  offence,  and  before  his  arraignment  he  becomes  absolutely  mad,  he  ought  not  by 
law  to  be  arraigned  during  such  his  phrensy,  but  be  remitted  to  prison  until  that  inca- 
pacity be  removed.  The  reason  is,  because  he  cannot  advisedly  plead  to  the  indictment. 
-^SCri  ^^^  ^^  ^^^^  person  after  his  plea,  and  before  his  trial,  become  of  non-sane 
-I  ^memory,  he  shall  not  be  tried;  or  if  after  his  trial  he  become  of  non-sane 
memory,  he  shall  not  receive  judgment;  or  if  after  judgment  he  become  of  non-sane 
memory,  his  execution  shall  be  spared ;  for,  were  he  of  sound  memory,  he  might  allege 
somewhat  in  stay  of  judgment  or  execution.  But  because  there  may  be  great  fraud  in 
this  matter,  yet,  if  the  crime  be  notorious,  as  treason  or  murder,  the  judge  before  such 
respite  of  trial  or  judgment,  may  do  well  to  impannel  a  jury  to  inquire  ex  officio  touching 
soch  insanity,  and  whether  it  be  real  or  counterfeit"  His  lordship  told  the  jury,  that  if 
they  were  satisfied  that  the  prisoner  had  not  tAm,  from  the  defect  of  her  faculties,  intelli- 
gence enough  to  understand  the  nature  of  the  proceedings  against  her,  they  ought  to  find 
her  not  sane. 

They  did  so;  and  his  Lordship  ordered  her  to  be  kept  in  strict  custody  xmder  39  k  40 
Geo.  3,  c.  94,  s.  2,  till  bis  Mijesty's  pleasure  should  be  known. 
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HEREFORD  ASSIZES, 

((Xifil  Side.) 

nbou  Mft.  BAfioir  ^ojomBon. 

SMITH  «.  DAVIBS.    March  U. 

In  Msnmpilk,  the  dedarttioii  itated  tiwi  the  defeodaiit  a^^ed  to  build  houMB  MCOfdiag 
to  ft  flpeoiilcatioiL  BrMoh^-tfaait  he  did  not  build  ftocording  to  the  specifioation.  Plea 
«4haitfae  detedftnt  did  bnild  according  to  the  q>ecification :— Held,  that,  on  tfa» 
issue  the  plaintiff  must  b^gin  and  profe  that  the  defendant  had  not  bnilt  nccordiaig  to 
Ibe  spedfioation. 

Assumpsit.  The  declaration  stated  that  the  defendant  i^tsed  to  build  eer- 
tsin  honsesy  aooording  to  a  Bpeoifioation.  Breach — ^that  he  did  not  bnild  ao- 
coiding  to  the  specification.  Pleas^— first,  that  the  defendant  did  build  aooord- 
ing to  the  specification;  second,  the  leave  and  license  of  the  pLiintifi'  to  deviafte 
ftrai  the  ihpecifitetion ;  ^faiid|  that  the  detedant  deviated  han,  the  qpecifioatMtt 
at  the  dtare  of  the  |lldn1aff. 

Jhlfofurdf  8^t,  for  the  defendant.  I  sabmit  that  the  ^defendant  is  poAg 
entitled  to  beg^ ;  all  the  sfiSrmative  issues  are  on  him.  ^ 

A11DIBSON9  B.  The  first  issueis  on  the  plaintiff^  for  though  it  is  in  form 
an  affinnative  on  the  deftndaBt,  jet  it  is  nally  a  negativei  beeanse  it  in  eftot 
denies  the  phdnMff 's  fltyerment  that  ^bedefenwt  has  not  Indit  aeoordiBg  to  die 
specification ;  a  &ot  whioh|  txnless  Hie  plaintiff  proves^  he  csnnet  leeoTer. 

The  plaintiff's  counsel  began. 

She  cause  iraa  refavad. 

LuMmy  Betjt.y  and  BwHwy  for  the  phOntifi: 

Tod/ourdf  Sojt.,  and  R.  K.  Richardtj  for  the  defendant 

[AttomeyB— 6^.  AntO,  and  Bet(/lm[,ll 
See  the  case  of  Shilloock  v.  Passman,  antCi  p.  289. 


VERRY  t^.  WATKIN8.    March  2t. 

hk  an  action  for  sednction  of  the  plaintiff's  daughter,  the  defendant  may  examine  wit- 
nesses to  proTS  particular  acts  of  sexual  intercourse  between  the  plain  tiff's  daughter 
and  those  witnesses,  who  may  each  be  asked  as  to  the  fact,  and  the  time  and  place  of 
its  occurrence;  but  if  the  juzy  are  of  opinion  that  the  defendant  had  such  intercooise 
with  the  plaintiff's  daughter  as  eansed  him  to  be  the  father  of  the  child,  the  plaintiff 
is  entiUed  to  the  yerdict;  and  the  evidence  of  her  unchasti^  with  others  is-onlj  to  be 
considered  in  mitigation  of  damages. 

Cabs  fbr  tiie  seduction  of  die  plaintiff's  daoghter,  and  getting  her  with 
child,  Ac.    Ptesr-Not  guilty. 

On  the  part  of  the  pluntiff,  the  plaintiff  V  daughter  was  called ;  and  it  me 
sought,  on  cross-examination,  to  show  that  she  was  a  girl  of  loose  chilraoter. 

lor  the  defence,  etidenoe  was  given  of  the  gmeral  bad  character  of  the 
plaintiff's  daughter  in  respect  of  chastity  and  mml  condaot. 

*C.  Fh/Hlipij  for  the  defendant. — ^I  doubt  whether  I  ouf^  to  ask  as  pMQo 
to  particukr  acts  of  unchastitv.  ^ 

ALDiBSONy  B.    I  am  dearly  of  opinion  you  may  ask  the  question. 
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EyideacA watgiven  of  seTenJ acts  of  B^xvfii  inierooww  witb  the plaint^'s 
daughter  bj  two  different  witnesMfi  for  the  defeodaut,  who  each  deposed  to  tho 
fret,  the  timoi  and  plaoe.  Another  witness  for  the  defendant  also  deposed  that 
the  plaintiff's  daugnter  had  indeoently  exposed  her  person  to  him. 

Taifinirdf  Se^ty  in  hi^  replj,  oontended  that  the  witnesses  {or  th^  defendant 
were  not  worthy  of  belief. 

AwviSOJX,  B.«  (in  snmsuBg  up.)  If  jou  think  that  the  defendant  had  snbh 
inteioonne  with  the  daughter  of  the  plaintiff  as  caused  him  to  be  the  father  of 
the  ohiU  to  which  she  gave  birth,  your  verdict  mast  be  for  the  plaintiff;  an4 
the  ease  then  oomes  to  a  qnestion  of  damages :  in  which  yiew  donci  yon  will 
oonader  what  xelianoo  yon  ought  to  place  on  the  eridenoe  adduced  on  the  part 
of  the  defendant 

Yerdict  fbr  the  p]aintiff-J)amageB  5l{a) 

Tal/ourdj  Serjt.,  and  iPMdhon,  for  the  plaintiff. 

C.  PhiUtpBf  and  Qreavei  for  the  defendant. 

[Atkorniys— FoodAotiftf,  and  K  PnieKanf^ 
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A  defendant  in  an  action  for  goods  bargained  and  sold  at  a  speciile  price,  will  not  be 
allowed  to  shew,  either  in  bar  of  the  action  or  in  mitigation  of  damages,  that  there  was 
A  &l8e  repreaentation  of  the  qoality  of  the  goods,  nnless  it  be  spedally  pleaded. 

Where  timber  was  sold  warranted  "  sound,"  and  an  issue  was  taken  as.to  whetlier  it  was 
sound  or  not,  eridence  was  allowed  to  be  given,  witii  a  view  of  shewing  that  in  the 
timber  trade  the  word  '^sonnd"  had  a  technical  And  conyentional  meaning. 

Abbuupsh  for  timber  bargained  and  sold.  PleaSi  firsts  non-aasunqNdt.  8e- 
eondy  that  the  timber  was  warranted  sQond,  whereas  it  tornM  oat  to  be  nnsoundi 
and  tiiat  therofiore  the  defendant  reflued  it.  Third,  the  Statote  of  Fmnda. 
BepIioaAioB  to  the  second  plea,  that  the  timber  was  sound;  and  to  the  third| 
that  there  was  a  note  in  writini^. 

It  appeared  Uiat  the  plaintijff  hayinff  a  qnantity  of  timber  for  sale,  employed 
Mr.  Cooke,  an  Motionear  to  sell  it.  Mr.  Cooke  caused  an  advertisement  to  be 
inserted  in  the  Hereford  Journal,  which  slated  that  he  (Mr.  Cooke),  had  a 
superior  lot  of  tfanber  to  seU.  This  advertisement  was  addressed  ^'To  Ship- 
builders and  others.''  It  further  appeared,  that  the  defendant  wrote  n  letter  to 
}ix.  Cooke,  stating  that  if  the  timber  should  not  be  sold,  he  could  give  2s.  Set. 
a  foot  for  it,  if  it  were  <^  sound,  and  no  small  tops/'  To  this  letter  Jtfr.  Copko 
aent  a  reply,  which  stated  that  the  timber  was  unsold,  and  that  the  defendent 
miffht  have  it  at  the  price  named. 

Ludhw,  Seijt,  for  the  defendant  proposed  to  pve  evidence  to  show  that  the 
representation  of  the  quality  of  the  timber  in  the  advertisement  was  false,  frau- 
dulent, and  deoeitfuK 

Ta^ourdf  Seijt.,  for  the  plaintiff.  I  submit  that  evidence  is  not  receivable 
on  these  pleadings. 

(a)  In  the  case  of  Bamfield  v,  Maasef,  1  Gamp.  460,  which  was  an  action  for  sednction 
of  the  plaintiif' 8  daughter,  eridenee  was  giren  on  the  part  of  the  defendant  to  prove  that 
the  girl,  previouBlj  to  her  acquaintance  with  him,  had  had  a  child  bj  another  man. 
Upon  this,  the  plaintiif 's  counsel  contended  that  they  had  a  right  to  go  into  evidence  of 
the  character  of  the  girl  aa  to  chastity ;  but  Lord  BUenborough,  0.  J.,  held,  that  they 
could  not  do  bo,  as  no  cTidence  of  general  bad  character  had  been  oiTered,  and  that  they 
were  restricted  to  disproving  the  specific  breach  of  chastity  alleged  on  the  part  of  the 
defendant  As  to  giring  evidence  of  the  general  bad  character  for  chastity  of  the  pli^n- 
iiff's  daughter,  see  the  case  of  Bate  v.  Hill,  ante,  Vol.  1,  p.  100,  and  the  case  of  Oodd  t 
Norris,  3  Camp.  619,  cited  in  the  note  to  that  case.  See  also  the  case  of  Bex  v.  Ifartin 
ante,  Vol.  6,  p.  662,  and  the  authorities  there  cited. 


630  Rex  r.  Hems.    0.  C.  1836.  [310 

AldersoNi  B.  I  think  that  the  objection  must  prevail.  If  ^here  r^oyt 
was  a  false  representation,  that  ought  to  have  been  pleaded  specially.       ^ 

,  Ludlow,  Seijt  I  submit  that  I  may  give  it  in  evidence  in  mitigation  of 
damages. 

AldersoN;  B.  I  think  that  I  cannot  receive  the  evidence  as  evidence  in 
mitigation  of  damages,  as  the  contract  is  for  a  specific  price. 

For  the  defendant,  evidence  was  given  to  prove  that  the  timber  was  not  wholly 
sound,  and  that  a  small  part  of  one  tree  was  rotten,  and  that  four  other  trees 
were  *'  shaky,"  which  one  of  the  witnesses  said  amounted  to  unsoundness. 

Tal/ourd,  Serjt.,  for  the  plaintifif.  I  submit,  that,  in  contracts  of  this  Idnd, 
the  word,  ''sound''  must  be  taken  in  the  sense  understood  bv  the  trade;  and  I 
propose  to  give  evidence  to  shew,  that,  by  the  custom  of  the  trade,  the  term 
soundness  means  soundness  after  making  &ir  and  reasonable  allowance  for  un- 
sound parts. 

Aldebson,  B.  I  shall  allow  the  evidence  to  be  given,  subject  to  the  opinion 
of  the  Court  of  King's  Bench.  The  defendant  has  certainly  proved,  that,  in 
the  ordinary  signification  of  the  term,  the  timber  was  not  sound ;  but  as  this  is 
a  mercantile  contract,  I  think  it  may  be  shewn  that  there  is  a  technical  or  con- 
ventional meaning  to  be  given  to  the  word  sound,  so  as  to  warrant  the  construc- 
tion which  the  plaintiff's  counsel  wish  to  put  upon  it. 

Evidence  was  given,  with  a  view  of  shewing  that  the  word  sound  had  a  tech- 
nical meaning  in  the  timber  trade;  but  the  case  failed  on  the  facts. 

Verdict  for  the  defendant. 

*Tai/<mrdf  Serjt,  and  M^Mahon,  for  the  plaintiff.  P'SIS 

LwUow,  Serjt.,  and  Whatdey,  for  the  defendant.  I- 

[Attorneys — Woodhowe^  and  FMUpotU,'] 

In  the  case  of  Smith  v.  Wilson,  3  B.  &  Ad.  728,  the  lessee  of  a  rabhit  warren  coTenanted 
to  leave  ten  thousand  rabbits,  the  lessor  paying  60<.  per  thousand : — ^Held,  that  in  an 
action  by  the  lessee  against  the  lessor,  for  refusing  to  pay  for  them,  parol  eridence  was 
admissible  to  show  that  by  the  custom  of  the  country,  where  the  lease  was  made,  the 
word  thousand,  as  applied  to  rabbits,  denoted  twelve  hundred.  In  that  case,  Mr.  Justice 
J.  Parke,  said,  *'  The  rule  deducible  from  the  authorities  on  this  subject,  is  correctly  laid 
down  in  3  Starkie  on  Evidence,  1033.  Where  terms  are  used  which  are  known  and  un- 
derstood by  a  particular  class  of  persons,  in  a  certain  special  and  peculiar  sense,  evidence 
to  that  eflfect  is  admissible  for  the  purpose  of  applying  the  instrument  to  its  proper  sub- 
ject-matter. The  Courts  have  long  allowed  mercantile  instruments  to  be  expounded 
according  to  the  custom  of  merchants,  who  have  a  style  and  language  peculiar  to  them- 
selves, of  which  usage  and  custom  are  the  legitimate  interpreters.  Although  that  prin- 
ciple has  been  more  frequently  applied  to  mercantile  Instruments  than  to  others,  it  is  not 
confined  to  them.'' 


GLOUCESTER  ASSIZES. 

(Orottm  Side,) 

BEFORE  MB.  JUSTICE  WILUAMS. 

BEX  V,  THOMAS  HEMS. 

If  a  police  constable,  on  being  sent  for  at  a  late  hour  of  the  night  to  clear  a  beer-house, 
do  so,  and  one  of  the  persons,  on  leaving  the  house,  and  being  told  to  go  away,  refuse 
to  do  so,  and  use  threatening  language,  the  police  constable  is  justified  in  laying  hands 
on  him  to  remove  him;  and  if  he  cut  the  police  constable  with  a  knife,  with  intent  to 
do  grievous  bodily  harm,  this  is  a  capital  offence ;  and  the  fact  of  the  police  constable 
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haying  laid  bands  on  the  party,  wonld  not  hare  reduced  the  crime  to  maaslanghter,  if 
death  had  ensued. 

The  prisoner  was  indicted  for  malicionsly  cutting  Joseph  Parry,  who  was  one 
of  the  Cheltenham  police,  with  intent  to  murder  him.  The  indictment  con- 
tained the  nsnal  counts,  laying  an  intent  to  do  grievous  bodily  harm,  &c.  It 
s^iQi  appeared  that  at  about  twenty  minutes  to  ^twelve  o'clock  at  night,  on 
^  the  10th  of  September,  the  prosecutor  was  called  into  a  beer  house,  and 
desired  to  clear  the  house,  which  ho  did,  of  a  number  of  persons,  who  were 
there  assembled.  Having  done  so,  he  went  into  the  street,  and  there  the  pri- 
soner and  many  others  were  standing  near  the  door,  when  the  prisoner  refused 
to  eo  home,  and  used  very  abusive  and  violent  language;  thj  prosecutor  laid 
his  hand  on  his  shoulder  gently,  and  told  him  to  go  away,  on  which  the  prisoner 
immediately  stabbed  him  in  the  throat  with  a  knife.  The  defence  attempted 
was,  that  the  prosecutor  had  previously  struck  the  prisoner. 

Williams,  J.,  (to  the  jury.)  If  a  policeman  is  call  upon  to  send  guests 
away  from  a  public-house,  who  may  be  disordely  or  unwilling  to  go,  if  he  does 
send  them  away,  he  is  doing  nothing  but  what  is  within  the  line  of  his  duty, 
and  what  is  perfectly  necessary  for  the  preservation  of  order.  Twenty  minutes 
to  twelve  o'clock  at  night  is  a  time  at  which  it  is  convenient  and  right  that  a 
public-house  should  ti«  cleared ;  consequently,  if  a  policeman  had  heard  any 
noise  there,  he  would  have  acted  within  the  line  of  his  duty  if  he  had  gone  in,  and 
insisted  that  the  house  should  be  cleared ;  and  much  more  so,  if  he  was  required 
by  the  landlady;  and  after  that  was  done,  if  a  knot  of  people  remained  in  the 
street,  and  the  crowd  increased  in  couBequenee  of  their  attention  being  drawn 
to  the  clearing  of  the  house,  and  if  any  thing  was  saying  or  doing  likely  to  lead 
to  a  breach  of  the  peace,  the  policeman  was  not  only  bound  to  interfere,  but  it 
wonld  have  been  a  breach  of  his  duty  if  he  had  not  done  so.  One  great  use  of 
these  police  constables  is  to  prevent  mischief  in  the  bud,  and  to  interfere  as 
early  as  possible  before  it  breaks  out ;  and  if  in  so  doing  he  ordered  the  people 
to  go  away,  and  any  one  was  unwilling,  and  defied  the  policeman,  and  used 
threatening  language,  the  policeman  was  perfectly  justified  in  insisting  upon 
^3141  ^^^^  person  going  off;  and  if  he  had  ^warned  him  several  times,  and  he 
^  would  not  go  away,  and  used  threatening  language,  if  any  one  ventured 
to  touch  him,  the  policeman  was  entirely  justified  in  using  a  degree  of  violence 
to  push  him  from  the  place,  in  order  to  get  him  to  go  home;  and  therefore  any- 
thing that  he  did  would  not  be  in  the  nature  of  an  assault,  but  would  be  an  act 
in  the  discharge  of  bis  duty,  and  therefore  any  blow  that  was  given  afterwards 
by  a  cutting  instrument,  would  be  precisely  the  same  as  if  it  had  been  given 
without  anything  being  done  by  the  policeman.  Verdict — Guilty. 

Seeker  J  for  the  prosecution. 
l/?at8onj  for  the  prisoner. 

[Attorneys — Orifiihij  and  Clulterbuek.} 


REX  V,  JAMES  LON&. 


To  jostifj  the  apprehension  of  a  person  nnder  the  Slat  sect,  of  the  Game  Act,  1  &  2  Will. 
4,  c.  32,  he  must  have  been  required  to  quit  the  land,  and  to  tell  his  name ;  and  the 
*^  wilfully  continuing  or  returning  upon  the  land,"  to  justify  an  apprehension,  mast  be 
upon  the  tame  land,  and  for  the  puxpose  of  pursuing  game  there. 

Assault.  The  first  count  charged  the  prisoner  with  assaulting  Thomas 
'Webb,  in  the  execution  of  his  duty  as  a  gamekeeper  to  the  Duke  of  Beaufort. (a) 
The  second  count  was  for  a  common  assault  on  Thomas  Webb. 

(a)  This  count,  as  the  assault  was  not  committed  in  the  night,  was  not  framed  on  any 
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Thomas  Webb  said—- I  ain  gaimekeeper  to  the  Ditke  of  Beaufort    On  flie 

~28th  of  Febroary  last,  I  saw  the  defendant  tracking  hares  in  the  snow  in  sere- 
ral  fields  in  the  manor^  for  which  I  am  keeper.    I  concealed  myself  in  a  road 

r behind  agate;  the  defendant  came  dose  up  to  it;  I  got  np  and  said,  'What 
sport  have  yon  had?'    He  said,  what  odds  is  that  to  yon.    I  said|  if  I  could 

'  catch  hold  of  yon,  I  would  let  you  know.    He  turned  and  ran  away.    I  directly 
loUowed  after  him;  when  I  sot  within  ten  yards  *of  him,  he  began  pull-  ^315 
ing  the  stock  of  a  gun  out  of  one  pocket,  and  the  .barrel  out  of  another.   ■- 
He  then  held  the  gun  up  in  a  threatening  attitude;  I  went  up  to  him,  and  he 
lowered  the  gun,  and  said,  I  will  go  with  you.    We  went  baoK  together  to  the 

'  road.  I  then  said,  I  should  like  to  know  your  name.  On  that  he  went  aorosB 
the  road,  and  tried  to  ^et  over  the  wall.  I  caught  hold  cf  him,  and  pulled  him 
back,  and  said,  there  is  no  road  that  way-  A  souffle  ensued ;  I  threw  him 
down,  and  fell  on  him.  He  got  up  again,  and  we  scuffled  again,  and  I  threw 
him  down  a^ain.  Before  I  would  let  him  get  up  again,  he  said,  I  will  go  along 
with  you.  I  got  the  barrel  of  the  gun  from  him.  We  went  about  a  yard  to> 
gether.  He  uien  tripped  me  up,  and  laid  hold  of  the  barrel,  and  put  his  foot 
on  my  throat,  till  I  was  nearly  choked.  He  then  got  the  banel  away,  and  hit 
me  on  the  head  with  it.  The  land  on  the  other  side  the  wall  is  in  the  same 
manor  as  that  where  I  first  saw  hhn. 

(Grteavesj  for  the  defendant,  The  first  count  is  not  proved.  No  deputatioa 
is  put  in  pursuant  to  the  18th  section  of  the  1  &  2  WiU  4,  c.  32 ;  and  there  is 
no  proof  of  enrolment  pursuant  to  s.  13  of  the  same  act,  without  which,  oven 
if  there  were  a  deputation,  it  would  be  void.  Then,  on  the  second  count,  the 
defendant  is  entitled  to  an  acquittal.  The  keeper  had  no  authority  to  ap^- 
hend ;  even  if  the  gun  had  been  actually  used,  there  would  still  be  no  power  in 
the  gamekeeper  to  apprehend  the  defendant.  That  being  so,  the  proseoutor'a 
laying  hold  of  the  defendant  when  he  was  getting  over  the  wall,  was  an  assault 
on  him,  and  justified  the  struggle  that  he  made;  and  as  ho  was  only  allowed  to 
get  up  on  promising  to  go  along  with  the  keeper,  although  he  afterwards  tri|^ped 
up  the  keeper,  and  struck  him,  he  was  justified  in  doiuff  so,  for  he  had  a  ng^t 
to  use  as  much  force  as  was  necessary  to  liberate  himself  from  the  iUeoal  restraint 
which  was  put  "^upon  his  person.  Rez  v.  Thompson.  1  R.  &  M.  C.  G.  r*oi  g 
B.  80,  is  a  similar  case,  where  a  person  stabbed  ano.tner  in  order  to  free  *- 
himself  from  an  illegal  arrest;  it  was  held,  that  he  was  only  guilty  of  man- 
slai^hter.    The  defendant,  therefore,  in  this  case,  is  entitled  to  be  acquitted. 

Talhot^  for  the  prosecution.  The  81st  section  of  the  stat.  1  &  2  Will.  4,  e. 
13,  gave  authority  to  the  keeper  to  apprehend  thadefendant ;  for  the  keeper  was 
the  servant  of  the  Duke  of  Beaufort,  and  the  defendant  refuised  his  name.  Be- 
sides, as  the  land  over  the  wall  was  within  the  same  manor,  he  had  a  right  to 
apprehend  him  as  he  was  returning  upon  it  again. 

Greavet.  The  81st  section,  which  authorizes  a  person  to  require  the  tres- 
passer to  quit  the  land,  and  tell  his  name,  only  gives  power  to  apprehend  ^' after 
being  to  required.'^  Here  he  was  not  required  to  quit  the  land.  The  keeper 
therefore,  did  not  do  enough  to  give  himself  that  power,  and  the  defendant  did 
not  return  upon  the  land  within  the  meaning  of  that  section.  The  return  must 
be  upon  the  iame  land,  and  for  the  purpose  of  pursuing  game.  The  words 
'<  continuing  or  returning  upon  the  land,"  necessarily  mean  that  the  return 
must  be  upon  the  same  land  as  the  party  was  found  upon ;  continuing''  cannot 
be  otherwise  understood,  and  so,  therefore,  must  **  retumiDg.''  The  return  must 
also  be  for  the  same  purpose,  otherwise  a  man  going  over  the  same  land  along  a 
road,  or  for  any  similar  purpose,  would  come  within  the  section. 

Williams,  J.  I, think  all  the  objections  are  good  in  point  of  law;  but  still 
it  seems  to  me  that  1  cannot  help  leaving  the  case  to  the  jury,  in  order  that 

statute,  and  does  not  authorize  any  greater  punishment  than  a  count  for  a  common 
assault. 
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^^3171  ^^  ^''^y  ^^  ^belh^  the  defendcufe  used  mori  TioleMe  to  Webb  tiian 
•I  was  neoessary,  for  the  purpose  of  effecting  luB  esoapt. 
Or^vei  then  addressed  the  jnry  on  thai  poiak         Verd]et«-*Not  Guilty. 
Talbotf  for  the  prosecntion. 
Oreavd,  for  the  prisoner. 

[Attorney— :Pbii*^.] 

By  the  stat.  1^2  ^11.  4,  c.  32,  8.  31.  it  is  enacted,  «  fhaf  where  any  petMn  shall  be 
found  on  any  land,  or  npon  any  of  his  Hi^iesty's  forests,  parks,  chases,  or  warr^is,  in  the 
day-time,  in  search  or  pnrsnit  of  ganie,  or  woodoooki^  snipes,  qnails,  landrails,  or  coniet, 
it  shall  he  lawfol  for  any  person  having  the  right  of  kilUag  the  game  npon  snch  land,  by 
Tirtne  of  any  reserration  or  otherwise  as  hereinbefore  mentioned,  or  for  the  occupier  of 
the  land  (whether  there  shall  or  shall  not  be  any  such  right  by  reserration  or  otherwise), 
or  ibr  any  gamekeeper  or  serrant  of  either  of  them,  or  for  any  person  authorized  by  either 
of  them,  or  for  the  warden,  ranger,  yerderer,  forester,  master-keeper,  nnder-keeper,  of 
other  officer  of  such  forest,  park,  chase,  or  warren,  to  require  the  person  so  found  forth- 
with to  quit  the  land  whereon  he  shall  be  so  found,  and  also  to  tell  his  CSiristlan  name, 
snmame,  and  place  of  abode ;  and  in  case  snch  person  shall,  after  being  so  required, 
offend  by  refusing  to  tell  his  real  name  or  place  of  abode,  or  by  giring  such  a  general 
description  of  his  place  of  abode  as  shall  be  illusory  fbr  the  purpose  of  discovery,  or  by 
wilAilly  continuing  or  returning  upon  the  lanc^  it  shall  be  lawFh!  for  the  par^  so  requip- 
ing  as  aforesaid,  and  also  for  any  person  acting  by  his  order  and  in  Us  aid,  to  apprehend 
snch  offender,  and  to  convey  him  or  cause  him  to  be  conveyed  as  soon  as  conveniently 
may  be  before  a  justice  of  the  peace ;  and  such  offender  (whether  so  apprehended  or  not), 
npon  being  convicted  of  any  such  offence  before  a  Justice  of  the  peace,  shall  forfeit  and 
pay  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  convicting  justice  shall  seem 
meet,  together  with  the  costs  of  the  conviction:  Provided  always,  that  no  parson  so  appro* 
bended  shall,  on  any  pretence  whatsoever,  be  detained  for  a  longer  period  than  twelve 
hours,  from  the  time  of  his  apprehension  until  he  shall  be  brought  before  some  justice  of 
the  peace ;  and  that  if  he  cannot,  on  account  of  the  absence  or  distance  of  the  residence 
of  any  such  justice  of  the  peace,  or  owing  to  any  other  reasonable  cause,  be  brought 
before  a  justice  of  the  peace  within  such  twelve  hours  as  aforesaid,  then  the  person  so 
apprehended  shall  be  discharged,  but  may  nevertheless  be  proceeded  against  for  his 
offence  by  summons  or  warrant  according  to  the  provisions  hereinafter  mentioned,  as  if 
no  such  apprehension  had  taken  place." 


♦318]  *WELSH  CIRCUIT. 

BBSOBS  MB.  JUSnCX  B08ANQU»|  AND  BCB.  JUBHOI  PATTlflOK. 

CARMARTHEN  ASSIZES. 

BEFOBB  ME.  JUSTIOl  PAT¥MlON. 


BEX  V.  JAMES  LLOTD.    Jidy  21. 

On  an  Indictment  for  an  assault  with  Intent  to  commit  a  n^>e,  evidence  that  the  prisoner 
on  a  prior  occasion  had  taken  liberties  with  the  prosecutrix,  is  not  receivable  to  shew 
the  prisoner's  intent. 

In  order  to  convict  on  a  cfaaige  of  assault  with  intent  to  commit  a  n^e,  the  Jury  must  be 
satisfied,  not  only  that  the  prisoner  intended  to  gratify  his  passions  on  the  person  of 
the  proaecntrix,  bat  that  he  intended  to  do  to  at  aU  events,  and  notwithstanding  any 
issistaBce  an  her  park 
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AssAUtfl?,  with  mtont  to  commit  a  npe  on  Maria  WiHiams;  wiih  a  second 
count  for  a  common  assault. 

The  assault  in  question  haying  been  proved  bj  the  prosecatriZ|  who  proved 
that  the  prisoner  laid  hold  of  her — 

James  Evans,  for  the  prosecution,  proposed  to  give  evidence  of  liberties  hav- 
ing been  taken  with  the  prosecutrix  by  the  prisoner  on  a  former  occasion,  in 
Older  to  shew  the  prisoner's  intent  towards  her. 

B,  F.  WiUiamSf  for  the  prisoner.  I  submit  that  this  evidence  is  not  receiv- 
able. This  is  not  like  the  case  of  malice ;  and  proof  that  a  party  having  had  a 
lustful  intention  towards  a  particular  individual  on  one  day,  is  not  receivable 
as  evidence  of  his  intention  to  commit  a  rape  on  another  day. 

Pattebon,  J.  All  the  cases  in  which  evidence  of  this  kind  has  been  admitted 
have  been  cases  of  malice.  I  cannot  find  any  case  in  which  evidence  of  former 
conduct  *has  been  admitted,  to  shew  a  lustful  intent.  I  think  that  I  t^qiq 
«ught  not  to  receive  the  evidence.  '- 

The  evidence  was  rejected. 

Patteson,  J.,  (in  summing  up.)  In  order  to  find  the  prisoner  guilty  of  an 
assault  with  intent  to  commit  a  rape,  you  must  be  satisfied  that  the  prisoner, 
when  he  laid  hold  of  the  prosecutrix,  not  only  desired  to  gratify  his  passions 
upon  her  person,  but  that  he  intended  to  do  so  at  all  events,  and  notwithstand- 
ing any  resistance  on  her  part. 

verdict — ^Not  Guilty  of  an  assault  with  intent  to  commit  a  rape,  but  guilty 
of  a  common  assault. 

James  Evans,  and  H,  G,  Jones,  for  the  prosecution. 

E.  F.  Williams,  for  the  prisoner. 

[AttomeyB— £.  Sees,  and  F,  L,  Brown.} 


REX  V.  DAVID  DAVIS. 


If  an  indictment  have  an  interlineation,  and  haTe  a  caret  at  the  proper  place  where  the 
interlined  words  are  to  come  in,  the  Coart  will  take  notice  of  the  caret  and  read  the 
indictment  correctly. 

Sh££f-8TEALIN0. — The  indictment  was  interlined  as  follows : — 
of  the  price  of  one  pound,  and  one 
"  One  ewe  ^  sheep  of  the  value  of  one  pound." 
^  E,  F  WtUiam^,  for  the  prisoner.     I  submit  that  the  Court  cannot  take  judi- 
cial notice  of  a  caret,  and  that  the  indictment  must  be  read  in  the  order  of  the 
lines,  which  would  be — "  One  ewe  sheep  of  the  value  of,"  &c.,  which  I   r»Qo/i 
submit  would  be  bad  for  uncertainty ;  the  same  as  if  *an  indictment  for  ^ 
horse-stealing  stated  the  animal  to  be  *<one  mare  horse." 

Patteson,  J.     I  think  it  will  do.  Verdict — Guilty. 

E,  F.  Williams,  for  the  prisoner. 

The  prisoner  woe  transported  for  life. 


REX  V.  RACHAEL  WILLIAMS. 

Before  a  child  is  examined  as  a  witness,  the  Judge  must  be  satisfied  that  the  child  feels 
the  binding  obligation  of  an  oath  from  a  general  course  of  religions  education ;  and  the 
cflTect  of  the  oath  on  the  conscience  of  the  child  should  arise  from  religious  feelings  of 
a  permanent  nature,  and  not  from  instruction  recently  communicated  for  the  purpoee* 
of  a  trial.  Therefore,  where  it  appeared,  that,  up  to  a  y2tj  recent  period,  a  girl  aged 
eight  years  was  totally  ignorant  of  religion,  but  had  bad  some  religious  instruction 
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given  to  her  wiih  a  Tiew  to  her  being  examined,  but  at  the  trial  shewed  that  the  had 
no  real  nndentanding  on  the  snbject  of  religion  or  a  fatnre  state,  the  Judge  would  not 
allow  her  to  be  examined. 

The  prisoner  was  indicted  for  the  murder  of  William  Williams,  hey  husband. 

On  the  part  of  the  prosecution,  Prisoilla  Williams,  a  daughter  of  the  deceased 
and  of  the  prisoner,  aged  eieht  years,  was  called  as  a  witness ;  and  on  her  ex- 
ainination  bj  the  learned  Judge^  it  appeared  that  before  the  death  of  the  deceased, 
which  took  place  about  sixteen  weeks  before  the  trial,  the  death  being  on  the 
8rd  of  April,  and  the  trial  on  the  23rd  of  July,  the  witness  never  heahl  of  God, 
or  of  a  future  state  of  rewards  and  punishments ;  and  that  she  never  prayed, 
nor  knew  the  nature  of  an  oath ;  but  that  since  the  death  of  the  deceased  she 
had  been  visited  twice  by  a  reverend  clergyman,  who  had  given  her  some  in- 
fitruction  as  to  the  nature  and  obligation  of  an  oath.  She  said  she  should  go  to 
hell  if  she  told  a  lie,  and  that  hell  was  under  the  kitchen  grate ;  but  she  had 
still  no  intelligence  as  to  religion  or  a  future  state. 

*8211  *^^^^  JSvanSf  for  the  prisoner.  I  submit  that  this  ^witness  ought  not 
-^  to  be  examined ;  for  if  it  were  sufficient  that  a  witness  should  understand 
the  nature  of  an  oath  merely  from  information  recently  communicated,  a  clergy- 
man might  always  be  called  to  instruct  a  witness  as  to  the  nature  of  an  oath 
when  the  witness  came  into  the  box  to  be  examined  on  the  trial. 

Chilton^  for  the  prosecution.  It  is  every  day's  practice  to  put  off  a  trial  in 
order  that  a  witness  may  be  instructed  as  to  the  nature  of  an  oath;  and  this 
was  held  in  the  case  of  Bex  v.  Wade,  R.  k  M.  C  C.  86. 

Pattsson,  J.  I  must  be  satisfied  that  this  child  feels  the  binding  obliga- 
tion of  an  oath  from  the  general  course  of  her  religious  education.  Tne  effect 
of  the  oath  upon  the  conscience  of  the  child  should  arise  from  religious  feelings 
of  a  permanent  nature,  and  not  merely  from  instructions,  confined  to  the  nature 
of  an  oath,  recently  communicated  to  her  for  the  purposes  of  this  trial ;  and  as 
it  appears  that,  previous  to  the  happening  of  the  circumstances  to  which  this 
witness  comes  to  speak,  she  had  had  no  religious  education  whatever,  and  had 
never  heard  of  a  future  state,  and  now  has  no  real  understanding  on  the  subject, 
I  think  that  I  must  reject  her  testimony. 

The  child  was  not  examined.  Verdict — ^Not  guilty. 

Chtiton,  and  E,  V,  Williams,  for  the  prosecution. 

John  Evans,  for  the  prisoner. 


*822]  DOE  on  the  Demise  of  DAVID  v.  WILLIAMS. 

In  an  ^ectment  by  a  landlord  against  his  tenant  the  landlord  relied  on  a  disclaimer.  It 
was  proved  that  the  tenant  disclaimed  in  March,  1833  ;  in  November,  1833,  the  land- 
lord put  in  a  distress  for  rent : — Held,  a  waiver  of  the  disclaimer. 

Held,  also,  that  the  stat.  8  Anne,  c.  14,  s.  6,  which  enables  a  landlord  to  distrain  after 
the  determination; of  a  tenancy,  does  not  apply  to  cases  where  the  tenancy  is  put  an 
end  to  by  the  tenant's  wrongful  disclaimer. 

UrsoTSlxirT  by  a  landlord  against  his  tenant.  The  day  of  the  demise  laid  in 
the  declaration  was  the  8rd  day  of  October,  1833. 

It  was  opened  on  the  part  of  the  lessor  of  the  plaintiff,  that  the  tenancy  would 
be  shewn  to  be  at  an  end  as  well  by  a  notice  to  quit  as  by  a  disclaimer  by  the 
drfendant. 

The  notice  to  quit  was  put  in ;  and  it  appeared  ihat  it  gave  the  defendant 
notice  to  quit  on  the  29th  of  September,  1883,  the  tenancy  commencing  on  the 
25th  of  March. 

Patteson,  J.    This  notice  is  good  for  nothing. 

To  prove  the  disclaimer,  a  witness  was  called,  who  stated  that  he  was  sent  by 
the  lessor  of  the  phiintiff  to  demand  rent  of  the  defendant,  in  the  month  of 
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Ifank,  lMa^.«Bd  iluit»t]i»d«fiMyaat  jnbaei  to  pt^  the  jwei^  and  Mid  that  be 
waeaf  nuieli  eoltUgA  to  ike  premiMB  as  thelenor  of  tiie  phlntiff  iuBueK  This 
witness  stated  in  his  cross-examination  that,  subseqaentl  j  to  this  oDnrersatioBf 
viz.  in  the  month  of  November,  1888,  the  lessor  of  the  plaintiff  had  distrained 
on  the  deftndant  for  rent 

John  Bvawtf  for  the  defendant.  I  sabmit  that  this  distress  completely  did 
aiway  with  the  efibot  of  any  prior  disclaimer,  beoaose  the  lessor  of  the  plamtiff, 
by  distraining  for  renl^  has  subsequently  admitted  the  defendant  to  be  ku 
tenant. 

K  7.  WiHiamif  tor  the  lessor  of  the  plaintiff.  Distraining  is  not  per  se  any 
aeknowledgment  of  a  tenancy  or  waiver  of  a  disclaimer;  for  tke  distress  i-moS 
might  have  been  ^nnder  the  statute  8  Anne,  e.  14,  ss.  6  ft  7,(a)  after  *- 
the  expiration  of  the  tenancy;  and  I  submit  that,  in  order  Utat  the  distreas 
should  have  operated  as  a  reooenitioB  of  a  subseauent  tenancy,  it  should  be 
shewn  that  the  diatsress  was  mue  for  rent  which  Deoame  due  subsequently  to 
the  disclaimer. 

PAmsoN,  J.  The  statute  of  Anne,  which  allows  a  distress  to  be  maifo 
after  the  touancy  has  expired,  applies  ouly  to  cases  in  which  the  tenancy  baa 
been  determined  by  lapse  of  thne,  or  porhaps  by  notice  to  quit,  and  not  to 
cases  where  it  has  been  put  an  end  to  by  the  tenant's  own  wrongfiil  disclaimer. 
The  mere  act  of  distndning  for  rent  prim&  fooie  recognises  tl^  distrainee  as 
being  tenant  of  the  cKstrainor  at  the  time  of  the  distress  made.  As  it  appean 
that  the  notice  to  quit  is  informal,  and  that  the  disclaimer  has  been  waived,  the 
plaintiff  must  be  nonsuited.  Nonsuit. 

E.  V.  Waiiams  and  K  O.  Jone$,  for  the  lessor  of  the  pbuntiff. 

John  Evan$,  tor  the  defendant. 


♦PEMBBOKESHIBE  ASSIZES.  t*324 

REX  V.  JOHN  JOHN. 

On  an  indictment  on  the  etat.  1  kS  Geo.  4,  c.  29,  8.  23,  for  stealing  writings  relathig  to 
real  estate,  the  jniy  must  be  satisfied  that  the  defendant  took  them  nnder  such  circnm- 
stances  as  wonld  hare  amounted  to  larcenj,  if  the  writings  in  qaestion  had  been  the 
subject  of  larcenj. 

If  a  prisoner,  when  examined  before  tiie  magistrate,  say  that  tile  deposition  of  F.  T.  is 
true,  the  deposition  of  F.  T.  may  be  read  at  the  trial  as  a  part  of  the  prisoner's  static 
ment,  although  F.  T.  has  been  examined  at  the  trial  as  a  witness  for  the  prosecntion. 

MiSDEBiSAMoa  nnder  the  statute  7  &  8  Geo.  4^  o.  29,  s.  28.(&)  The  first  ooont 
of  the  indiotment  was  for  nnlawfollj  stealing  ''three  certain  written  ptroh* 

(a)  The  stat.  8  Anne,  c.  14,  s.  6,  after  reciting  that,  <  Whereas  tenants  pnr  auter  Tie  and 
lessees  for  yean  or  at  will,  frequently  hold  orer  the  tenements  to  them  demised,  after  the 
determinauon  of  such  leases:  and  whereas  after  the  determination  of  such,  or  an/  other 
leases,  no  distress  can  by  law  be  made  for  any  arrears  of  rent  that  grew  due  on  such  res- 
pectiTe  leases  before  the  determination  thereof,'  enacts,  "  That  it  shall  and  may  be  law- 
ral  for  any  person  or  persons  harlag  any  rent  in  arrear  or  due  upon  any  lease  fbr  lift  or 
lires,  or  for  years,  or  at  will,  ended  or  determined,  to  distrain  for  such  arrears,  after  the 
determinaition  of  the  said  respectiye  leases,  in  the  same  manner  as  they  might  hiare  done, 
if  such  lease  or  leases  had  not  been  ended  or  determined." 

By  sect.  7  of  the  same  stat.  it  is  provided,  "That  such  distress  be  made  withhi  the  spaoe 
of  six  calendar  months  after  the  determination  of  such  lease,  and  during  the  continuance 
of  such  landlord's  tiUe  or  interest,  and  during  the  possession  of  the  tenant  from  whom 
such  arreacs  became  due." 

(6)  Sat  foitb,  Qv.  anp.  p.  302. 
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atSy  Oe  moperty  of  Prifloilla  FUlliiNiy  the  same  hmtg  aridenoe  of  tiio  titlo 
of  the  said  friadlk  PhHiiM  to  oertshi  raal  estate  oaUed  Howell's  Land,  sitn- 
mfee,  Ae.,  and  m  which  said  real  eetate  the  said  Priseilk  PhilUpe  then  and  there 
kad  andntill  hath  a  present  interest;  against  the  form  of  the  statate/'  &o. 

The  second  count  deseribed  the  piv chments  to  be  purtly  written  and  pardy 
printed. 

On  the  part  of  ihe  proseeation,  the  iBxamuuriJon  of  the  defendant,  taken 
befiyre  the  magistrate,  was  pot  in  and  prored.  In  it  the  defendant  stated  tbst 
the  deposition  of  Francis  Thomas,  which  had  been  taken  at  tite  same  time  and 
before  the  same  magistrate,  was  correct. 

B^TissoNy  J.,  held  that  the  deposition  of  Francis  Thomas  might  be  pat  in 
and  read  as  a  part  of  the  defendants  statement,  although  Firands  Thomas  had 
been  examined  on  this  trial  as  a  witness  for  the  prosecntion,  and  although 
possibly  his  deposition  might  haTo  the  effect  of  contradicting  his  eyidence  on 
this  trial. 

The  deposition  of  Francis  Thomas  was  read. 

Pattbson,  J.,  (in  sununing  up.)    Akhough  this  is  not  a  felony,  you  must 

be  satisfied  that  the  defendant  took  these  parchment  writings  under  such  dr- 

*S9f)l  oumstanoes  as  would  *haye  amounted  to  larceny,  had  deeds  of  the  Uml 

^^^J  been  the  sulgect  of  larceny.  Yerdict^-Ouilty. 

The  defendant  restored  the  deeds,  and  was  fiaed.lt. 

J7.  F.  TRSmmm,  far  the  proeeoutien. 

John  EwmMf  for  the  defendant 


BEX  V.  DAVID  HOWBLL. 

A^  Ihecwner  of  a  beat,  was  emp}«j4d  bj  SL,  the  eaptain  of  a  ship,  torcaRyraaambePor 
wooden  ttayes  ashore  in  his  boi^  B/s  men  were  pat  into  the  boat,  bat  were  under 
the  control  of  A.  who  did  not  deUyer  all  the  etoves,  bat  took  one  of  them  away  to  the 
boaie  of  his  motner. 

Held,  that  thie  was  a  bailment  of  the  stages  to  A.,  and  uotachaiye  only;  attdlhata 
aMM  Bon^^elireiy  of  the  stares  would  not  haye  been  a  lareenj  in  A.;  but  that  if  A. 
separated  one  of  the  stayes  from  the  rest,  and  carried  it  to  a  plaee  diiferent  from  that 
of  its  destination,  with  intent  to  appropriate  it  to  his  own  use,  that  was  eqaiyalent  to  a 
bresUng  of  balk,  and  therefore  would  be  sofficient  to  constitute  a  larceny. 

LABOtmr.  The  prisoner  was  indicted  for  stealii^  three  staves  of  wood|  the 
property  of  John  Davies. 

It  appeared  that  the  prosecutor  was  the  owner  of  a  Tcssel,  which  arrired  at 
Newport  laden  with  timber,aad  that  he  emnloyed  the  prisoner,  who  had  a  boat, 
to  cany  the  staTce  in  question  (as  well  as  other  stayes)  ashore  in  that  boat.  The 
boat  was  manned  principallr  by  the  prosecutor^s  men,  but  was  under  the  o^^o 
control  of  the  pnaoaer.  It  ftirther  appeared  that  the  prisoner  never  landed 
two  of  the  staves;  and  concealed  them  in  the  bottom  of  his  boat  under  some 
nets;  and  that  one  of  the  staves  which  he  landed  he  carried  to  his  mothers 


John  Evcmj  for  the  prisoner.  I  submit  that  the  prisoner  was  a  ^^e®  <>'  ^^ 
staves,  and  could  not  baguil^  of  a  krceny  of  them  unless  he  broke  bulk. 

E.  7.  Wittiamsj  for  tiie  prosecution.— This  must  be  taken  to  be  a  mere 
•haige,  and  not  a  bailmeat,  as  the  servants  of  the  owner  were  pieeentdurmg 


^^ai  the  tnnait  of  ^ke^tavas.    But  even  if  it  ware  a  baitoant,  yei,  as  the 

"^^^J  staves  were  delivered  to  ihe  prisoner  all  togoAer,  the  wP««f»M~ 

fiom  the  rest,  and  canying  that  one  to  a  different  pGlce,  is  equivalent  to  toeajt- 

^ATtmo9,J.    I  think  that  thiawas  a  case  of  baihnent,aithau|th  a»  Fy 
Mtor's  servants  wwa  on  boetd,  besause  they  wne  Ano.wMmn  tne -posaasra 
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control.  Tliat.  being  so,  if  the  prisoner  had  not  taken  the  stavea  out  of  tlie 
boat,  the  mere  non-deliverj  of  them  would  not  have  amounted  to  larceny;  but 
the  prisoner  separating  one  of  the  articles  from  the  rest^  and  taking  it  to  a  place 
different  from  that  of  its  destination,  was,  if  he  did  it  with  intent  to  appropri- 
ate it  to  his  own  use,  equivalent  to  breaking  bulk;  and,  therefore,  woukl  be 
sufficient  to  constitute  a  larceny.  I  shall  leave  it  to  the  jury  to  say  whether 
the  prisoner  removed  the  stave  to  hm  mother's  with  intent  to  convert  it  to  his 
own  use.  Verdict — Not  guiltyi  on  the  merits. 

E.  F.  WtUiams,  for  the  prosecution. 

John  EvanSy  for  the  prisoner. 

The  earlier  cases  on  this  subject  will  be  found  referred  to  in  2  Ross.  C.  k  M.,  p.  131, 
et  seq. 


*LEACH  t;.  THOMAS.  [*827 

A  tenant  from  year  to  year  is  not  boand  to  do  substantial  repairs :  be  is  only  bound  to 

keep  the  premises  wind  and  water  tight. 
An  outgoing  tenant  may  remove  an  ornamental  chimnej-piece,  put  up  by  himself  during 

his  tenancy,  bat  not  a  chimney-piece  which  is  not  ornamental. 
An  outgoing  tenant  has  no  right  to  remove  pillars  of  brick  and  mortar  built  on  a  dairy 

floor  to  hold  pans,  although  such  pillars  are  not  let  into  the  gronnd. 
In  an  action  by  a  landlord,  who  is  a  tenant  for  life,  against  a  tenant  from  year  to  year, 

for  waste,  the  remainder-man  in  tail  is  a  competent  witness  for  the  plainUSBf. 

Assumpsit  by  the  plaintiff,  as  landlord,  against  the  defendant,  as  his  tenant 
of  premises  held  under  a  written  agreement  S>r  a  tenancy  from  year  to  year,  by 
which  the  defendant  agreed  inter  alia  not  to  commit  waste.  Breaches — 
That  the  defendant  committed  waste,  carried  away  fixtures,  Ac.  Pleas,  firai, 
denying  the  breaches  as  to  all  but  a  certain  chimney  piece;  and,  as  to  that,  that 
it  was  an  ornamental  chimney-piece,  erected  by  the  defendant  during  his  tenancy. 

On  the  part  of  the  plaintiff,  Mr.  Henry  Leach  was  called.  He  stated,  on 
the  voir  dire,  that  the  plaintiff  was  tenant  for  life  of  the  premises,  and  that  he 
was  the  remainder-man  in  tail. 

John  Eoans,  for  the  defendant,  objected  that  this  witness  was  incompet^t, 
on  the  ground  of  interest. 

Patteson,  J.  If  the  plaintiff  were  to  die,  the  damages  would  go  to  his 
executor  or  administrator,  and  not  to  the  remainder-man  in  tail. 

The  witness  was  examined. 

It  appeared,  that,  besides  the  chimney-piece,  the  defendant  had  removed  some 
small  pillars  of  brick  and  mortar,  which  he  had  built  on  the  dairy  floor,  to  hold 
pans. 

Patteson,  J.  As  the  defendant  was  tenant  from  year  to  year  only,  be  was 
not  bound  to  do  substantial  repairs ;  he  was  only  bound  to  Keep  the  premises 
wind  and  water  tight.(a)  With  respect  to  the  chimney-piece,  the  only  question 
*is,  whether  it  was  an  ornamental  chimney-piece  or  not  ?  It  has  been  r«Qofi 
laid  down  by  Lord  Chief  Justice  Dalles(6)  that  a  tenant  may  remove   ^    " 

(a)  See  the  cases  of  Auworth  v,  Johnson,  ante,  Vol.  5,  p.  239,  and  Gntteridge  «.  Man- 
yard,  ante,  p.  129. 

(b)  In  a  very  elaborate  judgment  delivered  by  him  in  the  case  of  Buckland  •.  Butter- 
field,  4  Moore,  440.  In  that  case,  Lord  Chief  Justice  Dallas  says,  (Id.  447)— ''The  general 
rule  is,  that  where  a  lessee,  having  annexed  a  personal  chattel  to  the  freehold  dnring  his 
term,  afterwards  takes  it  away,  it  is  waste.  In  the  process  of  time  this  rale  has  been  re- 
laxed, and  many  exceptions  have  been  grafted  upon  it;  one  has  been  in  favour  of  matters 
of  ornament,  as  ornamental  chimney-pieces,  pier-glasses,  hangings,  wainscots  fixed  only 

-by  screws,  and  the  like.    Of  aU  these,  it  is  to  be  observed  that  they  are  exceptions  only, 
and,  though  to  be  fairly  considered,  not  to  be  extended;  and  with  respect  to  one  sulQect 
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ffDftmental  ekimiiey-ineees,  whicb  hare  been  put  up  by  him  during  the  tenancy : 
therefore,  if  yon  think  that  this  was  an  ornamental  chimney-pieeey  the  defend* 
ant  had  a  right  to  remove  it.  With  regard  to  the  briok  pillars,  I  think  that 
tiiey  had  become  part  of  the  freehold,  and  eonld  not  be  legally  removed ;  and  it 
IB  not  necessary  for  that  purpose  that  they  should  have  he&BL  let  into  the  ground. 

Verdict  for  the  plaintiffr— Damages  20/. 

B.  V.  Wmiams  and  Leach,  for  the  plaindff. 

John  Evans,  for  the  defendant. 


In  the  ensuing  term  John  Evans  obtained  a  rule  for  arresting  the  judgment^ 
on  the  ground  that  the  breaches  were  not  properly  alleged. 


329*]        *WELCH  SPRING  CIECUIT,  1836. 

BBFOBB  HK.  BARON  OUBNKT  AMD  MB.  JT78TICX  COLXSIDaE. 

SWANSEA  ASSIZES. 

BEFORE  MR.  JUSTICE  COLERIDQE. 


TAYLOR  V.  BENNETT,  Esq.    Mar<^  8. 

In  an  action  on  the  case  for  disturbing  the  plaintiff  in  the  use  of  a  well,  by  putting  rub* 
bish  into  it,  the  plaintiff  will  be  entitled  to  recover,  if,  bj  means  of  the  .rubbish,  the 
water  has  been  shallowed,  and  the  well  rendered  less  convenient  for  use ;  but  if  th'0 
effect  only  was  to  make  the  water  temporftrilj  muddj,  that  is  too  minute  a  damage  to 
support  the  action. 

If,  in  an  action  on  the  case,  a  plaintiff,  in  the  first  connt,  claim  the  right  to  the  use  of  a 
well  as  appurtenant  to  "  a  certain  dwelling-house ;"  and  in  a  second  count  complain 
that  the  defendant  obstructed  a  water-course,  which  the  plaintiff  claims  as  appurtenant 
to  "a  certain  o^Atfr  dwelling-house,"  the  word  "other"  is  here  not  matter  of  description, 
and  therefore  it  is  no  ground  of  nonsuit  that  both  the  rights  claimed  were  appurtenant 
to  the  same  house. 

Case.  The  first  count  of  the  declantion  was  for  disturbing  the  plaintiff,  in 
the  use  of  a  well  which  she  claimed  as  appurtenant  to ''  a  certain  dweUing-hous^ 
called  Caivatre/'  by  filling  up  the  well  with  rubbish,  and  rendering  the  water 
muddy.  There  was  a  second  count,  for  obstructing  the  flowing  of  water  along 
a  ditch,  which  the  plaintiff  claimed  as  appurtenant  to  ^^a  certain  other  dwelling- 
house  called  Caivatre.'' 

It  appeared  that  both  the  well  and  the  ditch  belonged  to  the  same  house.    . 

ChiUon,  for  the  defendant,  objected  that  the  words  <'  a  certain  other  dwelling- 
house"  were  matter  of  description,  and  that  the  plaintiff  ought  not  to  be  allowed 
to  give  any  evidence  of  the  defendant's  having  obstructed  a  ditch  which  be- 
longed to  the  same  house  to  which  the  well  was  proved  to  belong. 

CoLERiDQE,  J.,  overruled  the  objection. 

It  appeared  that  rubbish  had  been  thrown  into  the  well,  but  that  the  well  had 
not  been  filled  up  thereby. 

in  particular,  namely,  wainscot,  Lord  Hardwicke  treated  it  as  a  very  strong  case  f  and 
lus  lordship  observes,  that  in  the  aigament  and  judgment  of  the  Oonrt  of  King's  Bench, 
in  the  case  of  Elwes  v.  Maw  (3  £a.  38),  will  be  folmd  at  length  all  that  can  relate  to  this 
and  other  cases  of  a  similar  description. 
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OotassaooMf  J.,  (in  samming  iip)v**4if  the  ^IFeot  of  thrawing  ^  Hub  amon 
iMAAl  was  Dieiely  to  make  £e  mtor  lemperarily  muddji  thai  w6iild  I- 
be  too  miBote  a  dunage  to  jnatifV  yoa  in  finding  for  the  plaintiff;  but  if  yon 
think  that  the  defendant  has  flhalWed  the  water  of  the  well,  and  has  th^rel^ 
xendered  it  less  eonieniant  io  .the  plaintiff  to  obtain  water,  the  plaintiff  is  en* 
titled  to  a  Teidiet. 

Yerdiet  for  the  plaintiff  on  the  first  eonnt  of  the  deela^0D«^Damages 
If. 

Wilson,  and  John  Evan$j  for  the  plaintiff. 

ChiUon,  and  E.  V.  WxOmiim,  for  tfie  defendant. 


DOE  on  the  I>eini8e  pf  BJIED  v.  HABBIS.    Monk  4. 

In  ^eetment  bj  heir  against  deyigee,  the  solicitor  who  drew  the  will  was  called  to  prore 
its  ezecutioii  hj  the  testalor.  On-erosa-ezaminatiQn  it  was  sought  to  Impeach  his  cha- 
racter:— ^Held,  that  the  defendant  could  not  be  allowed  to  call  witnesses  to  proTo  bit 
good  character,  such  evidence  being  onlj  allowable  where  the  attorn^  who  prepared 
the  will  is  dead. 

In  (jectment  bj  heir  againstdeviseerOTidenee  may  be  given  on  the  part  of  the  heir  of 
declarations  made  by  the  testator  that  he  had  attempted  to  destroy  his  wOl. 

Ejxotmbnt  for  oopyholds  by  the  oostomary  heir  against  the  devisee. 

The  title  of  the  lessor  of  the  pbdntiff  as  onstomaiy  heir  being  admitted,  the 
defendant  began ;  and  to  make  oat  tiie  defendant's  titie  as  deviseoi  Mr.  Charles 
Bedwood,  the  sQHoitor  who  drew  the  will,  was  called  to  prove  the  exeontion  of 
jit  by  the  teetatpr.  In  the  .oross-exainiQation  of  this  wimeas,  it  was  seoght  to 
impeaeh  his  iohiMra^r,.and  it  .^faa  proposed  fay  the  defendant's  counsel  to  call 
mtnesses  to  pison^a  Hb  food;  cbaiaoter. 

COLEBIDOX,  J.  This  may  be  done  when  the  attorney  who  prepared  the  will 
is  dead,  but  I  have  never  known  such  evidence  leoeived  when  he  is  alive  I 
iwnnot  receive  the.  evidence. 

The- evidence,  was  r^jeoted. 

"("Itwasprt^sed,  on  the  pari  of  the  lipsot  of  the  plaintiff,:  to  give  evi-  rMoi 
dence  of  declarations  made'by  the  testator  that  he  had  aUain{»ted  to  ^ 
destroy  his  will. 

Mm  Evem,  fortbe  defendant,  objeoted  to  this  evidence  bang  receiTed,  on 
flie  crosad  that  by  the  Statntoof  Fraads  the  revocation  ef  a  will  of  lands  ooi^ 
not  be  by  parol. 

O%a09fi,  for  the  lessor  of  the^phintiff.  A  will  of  copyholds  has  been  heU 
not  to  be  within  the  Statnto  of  Frauds,  and  it  does  not  require  three  witnesses. 

GOLKBIDGB,  J.  Whether  the  evidence  be  admissible  for  the  purpose  of 
proving  a  revoeationof  the  will  or  not,  it  is  dearly  admissible  for  some  purposes, 
as  for  shewing  the  state  of  the  testator^s  mind,    i  shall,  therefore,  not  rejeet  it. 

The  evidence  was  reoeived.(a)  Yerdiet  for  the  plaintiff. 

OhUkmj  and  James,  for  the  plaintiff. 

John  EvamyVsA  E.  F.  IfWuims,  for.thedefendaBt. 

[Atlonsgra.--a2Mf  JmMm^  sad  ienfaosd] 


Ik  the  easung  term,  Jdhm  Evam  obtained  a  rule  in  the  Court  of  Ehuf9 
Benabfera  new  trial,  on  grounds  qmto  distinct  from  the  pQintsabetve  decided. 

(a)  See  the  case  of  The  Bishop  of  Durham  v.  Beaumont,  1  Camp.  SOT,  and' the  authori- 
ties there  reArred  to. 
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*DOB  <m  the  Demise  of  the  Earl  of  DUNRAYEN  v.  WILLIAHS. 

if(vrcA6. 

Prim&  facie,  the  lord  of  the  manor  is  entitled  to  all  waste  lands  within  the  manor;  and 
it  is  not  essential  that  the  lord  should  shew  acts  of  ownership  of  such  lands ;  and  eri- 
dence  that  the  public  have  been  used  to  throw  rubbish  on  waste  land  is  rather  eyidence 
that  it  belongs  to  the  lord  than  to  an/  private  individual. 

If  a  person  within  twenty  years  inclose  a  portion  of  the  lord's  waste  by  the  license  of  the 
lord,  such  person  cannot  be  turned  out  of  the  possession  of  it  by  the  lord  without  some 
act  being  done,  from  which  a  legal  revocation  of  the  license  can  be  inferred. 

Prim&  facie,  every  inclosure  made  by  a  tenant  adjoining  the  demised  premises  is  presumed 
to  be  made  by  him  for  the  benefit  of  the  landlord;  but  this  presumption  may  be  rebutted 
by  evidence.    If  a  lessee  inclose  land  which  is  near  the  demised  premises,  as  being 

.  part  of  the  premises  comprised  in  his  letue,  this  is  not  an  adverse  possession  against 
his  landlord;  and  a  twenty  years'  possession  by  him  will  not  enable  him  to  retain  pos- 
session of  the  inclosed  land  agamst  his  landlord. 

Ejectment  hy  the  lessor  of  the  plaintiff  to  recoyer  a  piece  of  waste  land 
whioh  had  been  inclosed  by  the  defendant,  his  tenant,  near  the  demised 
premises. 

It  appeared  that  the  defendant  was  the  tenant  of  the  lessor  of  the  plaintiff 
fwho  was  also  the  lord  of  the  manor)  of  lands  which  ran  nearly  but  not  quite 
down  to  the  river  Ogmore ;  and  that,  between  the  lands  and  the  river,  tnere 
had  been  a  piece  of  land  along  whioh  persons  oonld  pass  and  repass,  and  on 
which  various  persons  had,  from  time  to  time,  put  rubbish.  A  part  of  this 
piece  of  land  had  been  inolosed  by  the  defendant,  but  whether  twenty  years  ago 
or  not  there  was  some  contradiction.  It  however  appeared  that  the  steward  of 
the  lessor  of  the  plaintiff  had  seen  the  defendant  inclosing  it,  and  had  remon- 
strated with  him  on  the  subject,  and  that  the  defendant  hid  said  he  had  inclosed 
it  as  being  a  part  of  the  premises  comprised  in  his  lease. 

CoLEBtDQE,  J.,  (in  summing  up.)  The  first  question  for  vour  consideration 
is,  whether  the  inclosure  in  auestion  was  ever  part  of  the  lord's  waste.  It  may 
be  said  that  the  lord  should  snew'  acts  of  ownership  over  it,  such  as  cutting  trees, 
or  the  exercise  of  rights  of  common.  However,  that  is  not  essentially  neces- 
sary, nor  is  it  always  possible;  indeed,  here  we  find  that  there  were  no  trees 
growing,  and  that  this  being  a  strip  of  land  by  the  river  sido;  it  was  not  suited 
to  the  exercise  of  rights  of  common.  The  burden  of  proof  is  undoubtedly  on 
^0Ao<|  the  lessor  of  the  plaintiff;  but  primi  fade,  the  lord  is  entitled  to  all 
^  waste  *lands  within  the  manor.  It  has  been  proved  that  the  public  in 
general  used  to  throw  rubbish  upon  the  spot  inolosed ;  and  this  is  evidence 
rather  of  its  belonging  to  the  lord  than  of  its  being  the  property  of  any  private 
individual.  A  second  point  is,  whether  it  has  been  inclosed  more  than  twentv 
years;  and  on  this  part  of  the  case  the  evidence  is  contradictory,  and  you  will 
have  to  decide.  A  third  point  is,  whether  f  supposing  the  inclosure  to  have  been 
made  from  the  lord's  wai^,  and  that  witnin  twenty  years)  it  was  made  with 
the  lord's  license ;  for  if  it  was,  he  would  not  be  able  to  turn  the  defendant  out 
of  possession  without  proof  of  having  done  some  act  from  which  a  lawful  revo- 
oaiion  of  the  license  may  be  inferred.  Besides  these  questions,  a  fourth  arises, 
and  that  you  must  consider,  whether  you  think  that  the  inclosure  is  twenty 
years  old  or  not ;  it  is  thi^^-whether  this  inclosure  was  made  by  the  defendant 
for  his  own  benefit,  or  for  the  benefit  of  his  landlord.  Primi  fiaoie,  the  law  pre- 
Bomes  that  every  inolosnre  made  bv  a  tenant  adjoining  the  demised  premises 
was  made  by  him  for  the  benefit  of  his  landlord,  and  there  is  no  evidence  in  this 
oase  to  rebut  that  presumption.  Again,  if  yon  think  that  the  defendant  inclos- 
ed the  land  in  question,  as  he  has  said  he  did,  as  being  part  of  the  premises 
comprised'  in  his  lease,  his  possession  was  not  adverse;  and  though  you  may 
Vol.  XXXn.— 41 
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think  thai  tbe  indoBare  hM  been  made  more  than  twenty  yean,  the  defendant 
will  not,  on  that  aoconnt,  be  entitled  to  retain  poBseasion. 

Yerdiet  fbr  the  deHmdant 

E.  F.  TTtZ^iomfyandJamei,  for  the  plaintiff. 

Chilton^  and  Jiiin  Bvantf  for  the  defendant 

[AttonMj9-.9r.  Jlbiyfli,  and  iZ;  JfiP^^M.] 
Se6theca8eofI>oed.Lewiae.Bees,aiite,ToL6,p.  610. 


*£LIOT  V.  MORGAN  and  Others,    ibftk  7.  [*884 

In  an  action  fixr  woik  and  laiboar  brdnglit  ag;aiiiit  A.,  B.,  and  0.,  Jointly,  A.  atdTered  ]«dg« 
ment  to  go  bf  delkolt,  and  B.  and  a  pleaded  non  asBampaeniikt:— Held,  that  on  this 
plea  it  was  competent  to  B.  and  0.  to  avail  tfaemselTes  of  the  defence  that  too  nuaiy 
defendants  had  been  joined  in  the  action,  and  that  if  thej  raeoeeded  on  that  plea  the 
plaintiff  mnat  fiul  as  to  all  the  defendants,  notwithstanding  that  A.  had  admitted  ihe 
Joint  contract  on  the  record. 

Assumpsit  fbr  work  and  laboor  as  a  snrv^or. 

Plea  by  the  defendant  William  Morgan — ^Payment  of  281/.  before  the  action, 
payment  into  ooort  of  600^.  moroi  and  that  the  plaintiff  had  not  snstuned  dam- 
age to  a  greater  amoant. 

Plea  by  the  defendants  0.' Morgan  and  H.  J.  Morgan — first,  Non  assnmp- 
semnt  mode  et  forma;  and,  second,  that  the  plaintiff 's  claim  was  on  a  qoantom 
meruit,  and  that  he  had  done  the  work  so  badly  that  the  defendants  had  derived 
no  benefit  from  his  services. 

CoLXBiDOS,  J.  Although  the  defendant  William  Morgan  has  admitted  the 
joint  oontraot  on  the  record,  yet,  if  the  other  defendants  snooe^d  in  shewing 
that  diey  are  not  jointly  liable,  the  plaintiff  must  fail  as  to  all;  for  a  joint  oon- 
traot must  be  estabUsned  against  all,  or  against  none :  and  it  is  competent  for 
the  two  defendants,  under  their  plea  of  the  general  issue,  to  avail  themselves  of 
the  defence  that  too  many  defendants  had  l^n  joined  in  the  action. 

Verdict  for  the  plaintiff. 

OhiUonf  and  Jameij  for  the  plaintiff. 

John  EvanBf  JE,  V.  WiUianu,  and  IfiehoR^  for  the  respective  defendants. 

[Attorneys— FoM^,  and  RUUsf.'] 


*JONES  V.  BETNOLDS.    March  8.  [*386 

If  a  down  be  let  by  an  instmment  not  under  seal  for  the  pnipose  of  digi^ng  copper  ore, 
an  action  for  use  and  occupation  hiaj  be  maintained  if  the  defendant  has  eyer  taken 
possession;  and  if  he  has  once  taken  possesaion  he  is  liable  to  aH  snbeeqnent  rent  natU 
the  determinatioh  of  the  tenanej,  whether  he  has  continued  to  work  the  minerals  ^or 
not;  bat  if  the  defendant  merely  caused  holes  to  be  dog  on  the  down,  and  had  tkem 
filled  up  immediately,  with  a  yiew  merely  to  ascertah&  what  sort  of  oargaaa  he  was 
about  to  make  or  had  made,  that  would  not  be  a  taking  of  possession. 

In  an  action  for  use  and  occupation,  a  Judgment  in  a  former  w^on  fbr  use  and  occupation 
between  the  same  parties,  given  in  &Tour  of  the  platntilF,  is  eridenoe  of  the  defendant's 
haTing  occupied,  but  is  not  conclusive ;  and  the  jury  ought  to  taka  into  their  4 
tion  tSX  the  circumstances  under  which  4hat  judgment  was  obtained. 

Use  and  occupation.    Plea — General  issue. 

This  aotion  was  brought  to  reooTor  a  sum  of  700/.,  fir  serenl  jmnf 
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md  ooonpation  of  a  down  called  Newton  Down,  wbich  had  been  let  by  the 
plaintiff  to  the  defendant  for  ihe  pofpoee  of  digging  and  workin^^  copper  ore. 

The  defence  was,  that,  after  having  agreed  to  take  the  premises  (wbich  the 
defendant  had  done  bj  an  agreement  in  writing,  which  was  not  under  seal),  the 
defendant  found  that  the  minerals  were  worth  nothing  and  that  he  therefore 
neyer  worked  them. 

In  order  to  prove  the  defendant's  occupation,  the  plaintiff  gave  evidence  of 
the  defendant  having  sent  men  to  the  down,  who,  on  one  occasion,  dug  holes 
in  it,  and  found  a  small  quantity  of  copper  ore,  which  they  carried  to  the  de- 
fendant, and  immediately  shut  the  holes  up  again ;  but  this  was  before  the 
signing  of  the  affreement. 

The  plaintiff  tuso  gave  in  evidence  the  judgment  in  a  former  action,  brought 
by  the  plaintiff  against  the  defendant  on  the  written  agreement,  with  a  count 
for  use  and  occupation.  It  appeared  that  this  judgmeut  had  been  obtained  by 
the  defendant  having  given  the  plaintiff  a  coenovit,  subject  to  the  decision  of 
the  Court  of  Chancerv  on  the  defendant's  liability  on  the  same  ouestion,  which 
was  then  depending  between  the  plaintiff  and  defendant  in  tnat  Court,  and 
which  decision  was  ultimately  in  favour  of  the  plaintiff. 

J.  Evan$f  for  the  defendant.    I  submit,  first,  that  a  d^is^  of  minerals  pot 

S""*  worked' or  discovered  is  a  mere  license  to  occupy;  the  thing  to  be  let  not 
ng  either  capable  of  possession,  or  the  subject  of  an  action  for  use  and 
*8d61  *<x^^P&^^OQ  9  secondly,  that  the  plaintiff  cannot  recover  in  this  action 
^  without  proving  that  the  defendant  has  actually  occupied ;  and,  thirdly, 
that  the  judgment  in  the  former  action  is  not  conclusive  evidence  of  the  defend- 
ant's occupation  of  the  premises. 

CoLERiDOX,  J.  Should  the  verdict  be  for  the  plaintiff,  I  shall  allow  you  to 
move  to  enter  a  nonsuit  on  the  first  point. 

John  Evan$  addressed  the  jury  for  the  defendant. 

Coleridge,  J.,  fin  summing  up).  If  you  think  that  the  defendant  once 
took  possession,  he  is  liable  for  all  subsequently  accruing  arrears  of  rent  until 
the  determination  of  the  tenancy,  and  this  is  so  whethor  he  actually  continued 
to  work  the  minerals  or  not.  But  if  you  think  that  he  never  took  possession, 
you  ought  to  find  vour  verdict  in  his  &vour.  The  digging  of  the  holes  was 
not  necessarily  a  taking  possession ;  for  if  you  think  that  the  defendant  ordered 
the  holes  to  be  duff  merely  for  the  purpose  of  examining  the  property,  and 
seeinff  what  sort  of  oargain  he  was  about  to  make,  or  had  made,  his  so  doing 
wonid  not  be  a  taking  possession ;  and  it  is  important,  in  coming  to  a  correct 
conclusion  upon  the  point,  to  observe  that  the  digging  appears  to  have  been  be- 
fore the  execution  of  the  agreement,  that  the  holes  were  shot  up  as  soon  as 
made.  With  respect  to  the  judgment  in  the  former  action,  it  is  evidence, 
though  not  conclusive  evidence,  of  the  defendant's  occupation  \  and  you  should 
also  take  into  your  consideration  the  circumstances  under  which  the  judgment 
was  obtained,  and  that  it  was  by  cognovit,  and  not  on  a  trial  and  veraict. 

Verdict  for  the  plaintiff  for  the  whole  amount  claimed. 
MQ71  •    *Wihanf  ChUUmj  and  LeoA^  for  the  plaintiff. 
^^'J       John  Evam  and  K  F.  WtUtami,  for  the  defendant. 

[Attorneys— J".  Jaek§on  Prke,  and  Rowland.} 


In  the  ensuing  term  John  Evom  applied  to  the  Court  of  Eing'fl  Baodi  in 
pnnniance  to  the  leave  giveui  and  also  fer  a  new  trial,  but  the  Court  reftised  a 
rale. 
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HAVERFORDWEST  ASSIZES. 

REX  V.  PILLEIL    March  10. 

If  a  felony  be  committed  in  that  part  of  the  county  of  a  town  which  has  been  added  to  it 
by  the  Boandary  Act,  2  &  3  Will.  4,  c.  64,  and  the  Municipal  Refonn  Act,  5  &  6  Will. 
4,  c.  76,  it  is  triable  in  the  connty  of  the  town. 

WouNDiNQ.  The  prisoner  was  indicted  for  hainng  wounded  Margaret  Filler 
with  intent  to  do  her  grieyons  bodily  harm.  The  prisoner  was  tried  before  a 
jury  of  the  county  of  the  borough  of  Haverfordwest,  which  is  a  connty  of 
itself.  It  appeared  that  the  offence  was  committed  at  a  phice  called  Prendre- 
gast,  which  was  added  to  the  borough  of  Haverfordwest  by  the  Boundary  Act, 
2  &  3  Will.  4,  c.  64,  schedule  0,  50,  and  declared  by  the  Municipal  Reform 
Act,  5  &  6  Will.  4,  c.  76,(a)  to  be  part  of  Uie  borough,  the  place  in  question 
not  being  included  in  the  ^county  of  the  borough  of  Haverfordwest  be-  r^oog 
fore  the  passing  of  those  acts.  ^ 

Coleridge,  J.    I  entertain  some  doubt  as  to  the  jurisdiction  in  this  case. 

NichoU,  amicus  ourisB,  referred  to  the  case  of  Bex  v.  The  Justices  of  Glou- 
cestershire. (6) 

Coleridge,  J.,  then  directed  the  trial  to  proceed,  and  the  prisoner  was  ac- 
quitted on  the  merits. 

E,  F.  Williams  for  the  prosecution. 

[Attorney— if.  R,  Jamet,'] 


PEMBROKESHIRE  ASSIZES. 


BEX  V.  SABAH  WILLIAMS.    March  10. 

Bmbezzlement. — A.,  a  servant  of  B.,  was  sent  to  receiye  rent  dne  to  B. ;  A.  receiYed  it, 
and  immediately  went  off  with  it  to  Ireland: — Held,  that  A.'s  thus  leaving  her  place, 
and  going  off  to  Ireland,  was  evidence  from  which  the  jnry  might  infer  that  A.  intended 
to  embezzle  the  money. 

Embezzlement.    The  prisoner  was  indicted  for  embezzling  money  of  her 

(a)  By  the  Manicipal  Reform  Act,  6  ft  6  Will.  4,  c.  76,  s.  7,  it  is  enacted,  that  after  the 
passing  of  this  act  (Sept.  9th,  1835),  the  metes  and  bounds  of  the  several  boroaghs  named 
in  the  first  section  of  the  schedules  A.  and  B.  of  that  act,  (one  of  which  is  Haverfordwest,) 
for  the  purposes  of  that  act,  shall  be  the  same  as  they  are  settled  and  described  in  the 
Boundary  Act,  2  ft  3  Will.  4,  c.  64,  and  remain  so  until  such  time  as  Parliament  shall 
otherwise  direct;  and  by  sect  8  of  the  Municipal  Reform  Act,  it  is  enacted,  **That  every 
place  and  precinct  which  shall  be  included  within  the  metes  and  bounds  of  any  borough 
as  hereinbefore  mentioned,  and  none  other,  shall  be  part  of  such  borough ;  and  in  those 
boroughs  which  are  counties  of  themselves,  shall  be  part  of  such  county  and  none  other.'' 

(6)  In  that  case  there  had  been  an  order  for  stopping  a  highway  at  Clifton,  made  after 
the  month  of  September,  1835,  which  the  justices  at  the  Gloucester  Quarter  Sessions  re- 
fused to  enrol  and  confirm,  on  the  ground  that  Clifton,  by  the  Boundary  Act  before  cited, 
schedule  0,  30,  and  the  Municipal  Reform  Act,  had  been  made  a  part  of  the  county  of  the 
city  of  Bristol.  Qreaves  applied  for  a  writ  of  mandamus ;  and  the  Court  of  King's  Bench, 
after  hearing  cause  shewn  by  Campbell,  A.  G.,  and  Manle,  discharged  the  rule,  holding, 
that,  since  the  statutes  above  referred  to,  Clifton  was  for  all  purposes  now  to  be  considered 
a  part  of  the  county  of  the  city  of  Bristol. 
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^qoQi  master  Nathaniel  Phillips.  *It  appeared  that  the  prisoner,  who  was  a 
•I  servant  of  Mr.  Phillips,  was  sent  by  his  dauehter  to  receive  rent  which 
was  dae  from  Mr,  Gwynne  Harries,  one  of  Mr.  Phillips's  tenants,  and  that  the 
prisoner  having  received  the  rent  went  off  to  Ireland,  and  never  returned  to  her 
master's  service. 

CoLEBiDQE,  J.  (in  summing  up).  I  think  that  the  circumstance  of  the  pri- 
soner having  quitted  her  place,  and  gone  off  to  Ireland,  is  evidence  from  which 
you  may  infer  that  she  intended  to  appropriate  the  money ;  and  if  you  think 
that  she  did  so  intend,  she  is  guilty  of  embeszlement.  Verdict— %1-uilty. 

John  EvanSf  for  the  prosecution. 

[Attorney — Summera.'] 


DAVIES  V.  NICHOLAS.    Jdarch  11. 

A.  lent  goods  to  B.,  who  died,  and  on  his  death  the  goods  came  into  the  possession  of  C, 
who,  when  the  goods  were  demanded  of  him,  said  that  he  shoold  do  nothing  but  what 
the  law  required.  C.  did  not  afterwards  deliver  up  the  goods : — Held,  in  an  action  of 
trover,  to  be  a  sufficient  conversion  by  C. 

Tboyer  for  chairs.  Pleas — First,  not  guilty ;  second,  a  denial  of  the  plain- 
tiff's property  in  the  chairs. 

It  appeared  that  the  chairs  belonged  to  the  plaintiff,  and  that  they  were  lent 
by  him  to  a  person  who  had  died,  and  that  the  defendant  had  come  into  the 
possession  of  the  deceased's  furniture.  It  further  appeared  that  when  the  chairs 
were  demanded  of  the  defendant,  he  said  that  he  should  do  nothing  but  what 
the  law  required,  and  that  he  had  not  since  delivered  up  the  chairs. 

John  Evans  for  the  defendant  submitted  that  this  was  not  a  conversion. 
*S401       ^CoLEEiBQE,  J.    I  think  it  is  quite  sufficient  evidence  of  a  conver- 
^  sion.  Verdict  for  the  plaintiff. 

ChUton^  and  H,  G,  Jones,  for  the  plaintiff. 

John  Evans,  for  the  defendant. 

[Attorneys — Jametf  and  Evans.l 


EDWARDS,  Esq.  v.  REES,  Esq.     March  11. 

A.  demised  a  colliery  to  B.,  and  B.  covenanted  to  pay  as  rent  "one  third  part  of  the 
money  that  should  arise,  be  made,  recMved,  or  produced  from  the  sale  of  the  coals ;" 
and  covenanted  to  keep  "  true  accounts  of  all  coal  daily  raised,  and  to  make  and  de- 
Hrer  true  copies  thereof  to  A. : — Held,  that  taking  the  two  covenants  together,  the  rent 
was  to  be  calculated  on  the  amount  of  coals  sold,  and  not  on  Uie  amount  of  money  ac- 
tually received. 

Under  the  latter  covenant,  D.  J.,  who  was  the  account-keeper  appointed  by  the  persons 
who  worked  the  colliery,  but  who  was  since  dead,  rendered  to  the  plainUff  accounts  of 
coals  sold  by  him : — Held,  that  these  accounts  were  receivable  in  evidence  against  the 
lessee — First,  as  being  entries  made  by  D.  J.,  charging  himself,  and,  secondly,  as  being 
admissions  made  by  the  lessee's  agent 

Covenant  for  non-payment  of  a  galeage  rent  reserved  by  the  lease  of  a  col- 
liery.— ^Plea,  non  est  factum. 

The  lease  was  proved,  and  put  in,  and  it  contained  a  reddendum,  <^  yielding  and 
pajine  unto  the  said  William  Edwards  one-third  part  of  the  money  that  shall 
arise,  De  made,  received,  or  produced  from  the  sale  of  the  said  coals.''  The 
lease  also  contained  a  covenant  on  the  part  of  the  lessee  to  pay  the  money  re- 
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served  liy  ihe  reddeadam,  sad  a  ooTeaant  *^io  keep  tnie  aooounts  of  all  eotb 
duly  raifledi  and  to  make  and  deliver  troe  oopies  thereof  to  the  aaid  William 
Edwaids/' 

In  order  to  prove  the  amoant  dne  to  the  plaintiff,  it  ma  proposed  to  gm  in 
evidence  certain  books  of  aooonnt  made  by  David  John,  who  waa  since  dead 
David  John  was  the  sMonnt-keeper  of  the  sales  of  coal,  appointed  by  the  per- 
sons who  worked  in  the  colliery,  and  these  books  purported  to  contain  an  aeooont 
of  all  coals  sold  bv  the  deceased  at  the  colliery,  and  the  prices  at  which  they 
were  *Bold;  and  these  books  had  been  sent  from  the  colliery  to  the  plain-  p^ji 
tiff  under  tfie  covenant  to  fnmish  sooonnts.  ■- 

John  EvanSf  for  the  phiintiff,  objected  that  books  made  by  David  John  were 
not  evidence  against  the  defendant. 

CoLERiDGX,  J.  I  think  that  these  books  are  receivable  in  evidence.  In  the 
first  place  they  go  to  charge  David  John,  who  is  dead,  and,  therefore,  come 
within  the  general  rale  applicable  to  declarations  made  b^  a  party  deceased 
against  his  own  interest,  ana  which  are  evidence  for  or  against  all  the  world, 
to  the  same  extent  as  if  the  party  deceased  had  been  put  into  the  box,  and  had 
proved  the  same  upon  oath.  Secondly,  I  think  there  is  some  evidence  of  David 
John  being  the  agent  of  the  defendant  for  the  porpose  of  rendering  these  ao- 
coanto,ao  as  to  make  them  evidence  against  him  as  admission  of  his  own  author- 
iaed  agent 

The  books  were  put  in.  Some  of  the  entries  had  the  word  "  paid"  written 
against  them,  and  there  was  no  evidence  that  the  other  soms  for  which  the 
books  shewed  that  coak  had  been  sold  had  been  paid. 

John  EvaiUy  for  the  defendant.  I  submit  that  those  coals  only  which  are 
proved  to  have  been  paid  for  can  be  taken  into  consideration  for  the  purpose  of 
shewing  the  amount  of  galeage  due;  and  that  the  covenant  to  pay  galeage  must 
be  taken  to  mean  one-third  of  the  money  actually  received. 

GoLXBiBGE,  J.  Taking  the  two  covenants  together,  I  think  that  the  calon- 
lation  must  be  made  on  the  amount  of  coals  sold,  and  not  on  the  amount  of 
money  actually  received. 

Verdict  for  the  plaintiff— -subject  to  a  reference. 

*ChxlUm,  and  E.  F.  TTtZZtamf,  for  the  pbnntiff.  rtgio 

John  Evatu,  for  the  defendant.  L 

\  [Attomeya — Jametf  and  Owfffme.} 


HOWELL  V.  THOMAS  and  Others.    March  12. 

In  trespass  for  breaking  the  plaintiff's  close^  called  Glover  Hill,  the  defendants  pleaded— 
Not  guilty,  and  that  the  close  was  not  the  plaintitT's.  The  real  name  of  the  cloee  ap- 
peared to  be  GloTcr  Moor.  The  jndge  ordered  the  record  to  be  amended  by  insertifig 
the  word  Moor  instead  of  Hill. 

If,  on  both  the  pleas  abore  mentioned,  the  jury  find  a  yerdict  for  the  plaintiff  with  nomi- 
nal  damages,  the  plaintiff  will  be  entitled  to  no  more  costs  than  damages. 

.  Tbsspass  for  breaking  and  entoring  the  plaintiff's  close,  called  Clover  HilL 
Pleas — ^first,  not  guilty ;  second,  That  the  close  in  which|  Ac,  was  not  the  dose 
of  the  phuntiff. 

It  appeared  that  the  name  of  the  okNw  was  Glover  Moor,  and  not  Okver 
Hill. 

C^iUonf  for  the  defendant    I  submit  that  this  is  a  fatal  variance. 

CoLSEinaXy  J.  I  shall  order  the  record  to  be  amended,  by  insertiiig  the 
word  ^  Moot"  instead  of  the  word  <<  Hill.' 

The  record  was  amended  accordingly. 
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'   CountiiKny  J.|  in  munmingnpy  told  the  Jury  HM  theplaintiff  had  not  proved 
the  second  usne. 

The  jniy  fonnd  for  the  phuntiff  on  both  iaroeB  ■  Damagee  1«. 
^    John  Bvam^  and  E.  Y.  Wiatam$y  for  the  plaintiff. 
ChUUm,  and  K  O.  Jone*^  for  the  defendants. 

[Attomeya— JKMf ,  and  JVoim  J*  C«.] 


In  the  ehsning  term  ChUum  applied  to  the  Gonrt  of  Exchequer  tfxt  a  new 
M4Q1  trial,  bat  abandoned  his  motion,  it  *beinff  intimated  by  Mr.  Baron  Parkci 
J  that  on  thja  verdiot  the  plaintiff  wonld  be  intitled  to  no  more  eoata  than 
damages. 


CABDIGAN  ASSIZES. 


JONES  V,  LEWIS  and  Others.    March  16. 

K  hi  trespass  foit  taUag  goo^,  the  defeadaots  plead  that  W.L.  was  possessed  of  a  room, 
aod  that  they,  m  his  serrants,  remoTed  the  goodii  whieh  were  incunbering  the  roooL 
to  a  coBTenient  distancei  this  plea  is  disproT^  if  it  be  shewn  that  the  defendants  locked 
np  the  goods  in  the  room  and  took  away  the  k^. 

TugPAsa  for  breaking  and  entering  a  certain  room  of  the  plaintiff^  parcel  of 
a  certain  dwelling-housCi  in  tiie  jtanflh  of  LlanffeithOi  and  taking  away  the 
plaintiff's  goods.  PIeaa--first,  Not  guilty;  second,  that  the  room  in  the  decla- 
ration mentioned  was  not  the  room  of  the  plaintiff;  third,  as  to  the  taking  of 
4h6  goods,  that  one  William  Lewis  was  possessed  of  the  room,*  and  that  the 
defendants  entered  as  his  servants  and  removed  the  goods,  whidi  were  incum- 
bering the  room,  Ac.,  to  a  convenient  distance,  and  there  left  them  for  the  plain- 
tiff. Replication  to  the  firstand  second  pleas,  a  similiter,  and  to  the  third  plea, 
da  injurii. 

The  evidence  of  the  seisure  of  the  plaintiff's  goods  was,  that  the  defendants 
entered  a  room  in  which  the  goods  were,  in  his  absence,  and  having  turned  out 
a  person  he  had  permitted  to  work  there,  they  locked  up  the  room  and  took 
awinr  the  key. 

doLSRiDax,  J.  (in  summing  up.)  I  think  that  thia  defendants  have  not  sup- 
ported their  third  plea.  The  plea  is,  that  they  entered  and  removed  the  gooda 
to  a  convenient  distance,  and  tnen  left  them  for  the  plaintiff;  but  the  evidence 
is^  that  they-  locked  up  the  goods  in  the  room  and  took  away  the  key.  If  you 
M441  believe  thai  the  defendants  ^locked  op  the  pkintiff^  ffoods,  you  ought 
^  to  find  for  the  phuntiff.  Verdict  fw  the  defendants. 

ChiUgm and BM^  for  thephdntiff. 

JohnEvamnsAE.  V.  TfWtamt,  for  the  defendants. 

[Attonejs— JXmpMw,  and  AmkU.} 


WALTERS  V.  LEWIS.    March  16. 

la  an  action  for  ahsep  sold  and  delivered,  the  defendant  pleaded  a  payment  of  1751.   It 
was  proved  bjr  J.  /.  that  he  received  a  snm  of  11 5L  from  the  defendant's  wife  and  gave 
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it  to  the  plaintiff: — Held|  that  eyidenee  might  be  giyeiii  that  when  the  de&ndant'a  wife 
gave  him  the  moneji  she  told  J.  X  to  take  it  to  the  plaintiff  for  the  sheep. 

AssuMPsrF  for  sheep  sold  and  delivered.  Plea — As  to  175^.^  paroel,  fte., 
payment ;  and  as  to  the  residne,  a  plea  of  payment  into  court  of  5^.,  and  that 
the  i>laintiff  has  not  sustained  damage  to  a  greater  amount.  Replication — 
Denying  the  payment  of  175^.^  and  averring  that  the  phuntiff  had  sustained 
damage  to  a  sr^iter  amount  than  &l. 

To  prove  the  payment  of  the  sum  of  1752.  a  witness  was  called,  who  stated 
that  he  saw  the  defendant's  wife  give  ,a  sum  of  money  to  Joseph  Jones ;  Ae 
telling  him,  at  the  same  time,,  that  he  was  to  take  it  to  Llampeteri  and  pay 
John  Walters  for  the  sheep. 

John  EvcNu,  for  the  plaintiff.  I  submit  that  this  evidence  cannot  be  re- 
ceived; it  is  evidence  of  what  the  defendant's  wife  said  in  the  defendant's 
&vour. 

Ckilton^  tat  the  defendant.  It  is  evidence  as  a  declaration  accompanying 
an  act. 

Coleridge,  J.  I  think  that  the  evidence  is  admissible.  Here  the  questioii 
is,  not  merely  whether  a  particular  sum  was  paid,  but  whether  a  payment  was 
made  for  a  particular  purpose;  and  you  cannot  prove  the  purpose  without 
letting  ^n  evidence  of  what  was  said  when  the  money  was  handed  r^coje 
over.  ^ 

The  evidence  was  received. 

It  was  proved  by  Joseph  Jones  that  he  paid  the  plaintiff  1752.,  which  he 
had  received  from  the  defendant's  wife.  Yerdict  for  the  defendant. 

.    John  Evani  and  E,  V,  WiUianu,  for  the  plaintiff. 

Chilton  and  K  0,  Jones,  for  the  defendant. 

[Attorneys — Hugha^  and  jSarrw.] 


In  the  ensuinff  term  John  Evans  applied  to  the  Court  of  King's  Bench  for  a 
new  trial;  but  &e  Court  refused  a  rule. 


CARMARTHEN  ASSIZES. 


BEX  V.  DAVID  THOMAS.    March  17. 

A  witness  stated  that  a  prisoner,  charged  with  felonj,  asked  him  if  he  had  better  con- 
fess, and  the  witness  replied  that  he  had  better  not  confess,  bat  that  the  prisoner 
might  say  what  he  had  to  say  to  him,  for  it  shonld  go  no  further.  The  prisoner  made 
a  statement: — ^Held,  that  it  was  receiyable  in  evidence  on  the  trial. 

Cattle-stealing.    The  prisoner  was  indioted  for  stealing  two  heifers,  the 
property  of  David  Jones. 

On  the  part  of  the  prosecution  a  witness  was  called,  who  deposed  to  havinff 
had  a  conversation  with  the  prisoner,  in  which  the  prisoner  ask^  the  witness  if 
it  would  be  better  for  him  to  confess ;  upon  which  the  witness  replied,  that  it 
would  be  better  for  him  not  to  confess,  but  *that  the  prisoner  miffht  say  pno  jg 
what  he  had  to  say  to  him  (the  witness,)  for  it  should  go  no  mrther.  '- 
The  prisoner  then  made  a  statement. 

Chilton,  for  the  prisoner,  submitted  that  this  statement  could  not  be  received 
in  evidence  against  the  prisoner,  as  it  had  been  obtained  under  a  promise. 

CoLXBiBQBi  J.    The  only  proper  question  is,  whether  the  inducement  held 


S46]  7:Cabrik6tqn&Patn«.  649 

out  to  the  prisoner  was  calculated  to  make  his  confession  an  nntme  one.    I 
think  that  what  was  said  in  the  present  case  must  have  had  a  contrary  tendency. 

The  confession  was  received  in  evidence.  Verdict---Guilty. 

John  EvanSj  for  the  prosecution. 

ChiUoUy  for  the  prisoner. 


JONES  V,  SHEARS  and  Others.    March  18. 

A  tenant  agreed  to  work  a  coal  mine  so  long  as  it  was  "fairlj  workable."  There  were 
coals  in  the  mine,  but  of  such  a  description  tiiat  it  would  not  pay  to  work  it : — ^Held, 
that,  under  these  circumstances,  the  tenant  was  not  bound  to  work  the  mine,  and  that 
under  the  words  "  fairly  workable"  a  tenant  was  not  bound  to  work  at  a  dead  loss. 

Assumpsit  on  an  agreement  to  take  a  colliery  at  a  certain  sleeping  rent,  and 
to  continue  to  work  it  so  Ions  as  it  was  '^  fairly  workable.''  Breach — ^That  the 
defendants  had  ceased  to  woric  it  while  furly  workable. 

Plea — ^That  the  defendants  had  worked  the  colliery  as  long  as  it  was  fairly 
workable  (concluding  to  the  country.) 

It  appeared  that  &ere  was  still  coal  in  the  mine^  but  that  it  was  of  suoh  a 
description  that  it  would  not  pay  to  work  it 

^471       ^CoiiKBiDOB,  J.  (in  summing  up).    The  defendants  were  not  obliged, 
-*   under  this  agreement,  to  so  on  workine  so  long  as  there  was  any  coiu  to 
be  found;  for  I  am  of  opinion,  that  under  the  words  <<  foirly  workable/'  they 
were  not  obliged  to  work  at  a  dead  loss.  Verdict  for  the  defendants. 

Ft&onand  John  Evansy  for  the  plaintiff. 

JE.  V.  WiUiam$,  for  the  defendants. 

[AttomeTfr—jS'.  Jonet,  and  Orowder  j-  Jf.] 


SCOTT^  Asngnee  of  JONES,  a  Bankrupt,  v.  LEWIS,  Esq.    March  20. 

TroTer  by  the  assignees  of  a  bankrupt  against  the  sheriff  for  goods.  Plea — ^that  R.  J. 
sued  out  a  writ  of  fi.  fa.  against  the  bankrupt,  and  that  it  was  delivered  to  the  sheriff 
before  the  bankruptcy,  and  that  the  sheriff  seized  and  sold  the  goods;  and  that  np 
docket  had  been  struck  against  the  bankrupt,  neither  had  the  sheriff  notice  of  anj  act 
of  bankruptcy.  Replication — ^that  the  judgment  was  obtained  against  the  bankrupt  by 
cognovit  in  an  action  commenced  by  collution,  and  that  the  fiat  issued  within  two  months 
after  the  seisure.  Rejoinder — ^that  the  action  was  commenced  adveraeh/: — Held,  that  on 
these  pleadings  the  plaintiff  must  begin. 

Beld,  also,  that  a  cognovit  which  is  filed  may  be  proved  by  putting  in  an  examined  copy 
without  producing  the  original,  and  that  the  subscribing  witness  may  prove  that  he 
saw  the  party  sign  a  cognovit,  of  which  the  paper  produced  is  a  copy. 

Tboyzr,  for  household  furniture.  The  declaration  laid  the  possession  to  bo 
in  the  bankrupt,  before  his  bankruptcy,  and  the  conversion  by  the  defendant 
after  the  bankruptcy. 

Plea — ^that  before  the  said  John  Jones  became  bankrupt,  one  Bees  Jones 
caused  a  writ  of  fieri  facias  to  be  sued  out,  directed  to  the  defendant,  as  sheriff 
of  Carmarthenshire,  commanding  him  to  levy  on  the  goods  of  the  said  John 
Jones  for  certain  damages,  and  that  the  writ  was  indor^  to  levy,  &c.,  and  was 
delivered  to  the  defendant  before  the  bankruptcy  of  the  said  John  Jones^  to  bo 
executed  on  the  goods  of  th^  said  John  Jones;  and  that,  by  virtue  of  that  writ, 
the  defendant,  before  the  buikruptcy  of  the  said  John  Jones,  took  the  goods  of 
i^oAQ't  the  said  John  Jones,  being  the  soods  in  the  declaration  mentionea,  *and 
J  afterwards;  and  before  the  said  bflmkruptoy;  sold  them  and  levied  856Z. 
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towards  satisfying  the  damages  aforesaid,  as  it  was  lawfU  for  him  to  do;  and 
the  defendant  farther  averr^,  that  at  the  time  of  the  return  of  the  said  writ,  no 
docket  had  been  stmok  against  the  said  J.  Jones,  nor  had  any  fact  of  bankroptej 
issued  against  him ;  and  that  the  defendant  did  not  know,  nor  had  he  reoeiyed 
any  notice  of  an^  act  of  bankruptcy  haying  been  committed  by  the  said  John 
Jones ;  (concluding  with  a  verification.) 

Replication — that  the  writ  of  fieri  fiunas  in  the  plea  mentioned  was  sued  out 
upon  a  judgment  obtained  by  confession,  on  a  cognovit  actionem,  sisned  by  the 
said  John  Jones,  in  an  action  commenced  by  cdlusion  with  the  said  Uees  clones 
for  the  puipose  of  fraudulent  preference,  and  without  any  declaration  having 
been  filed  or  delivered  in  the  said  action;  and  that  the  goods  in  that  plea  men- 
tioned were  sold  by  <he  defendant  after  the  said  bankruptcy;  and  the  plaintilF 
further  averred^  that  the  said  fiat^  under  which  the  said  John  Jones  was  ad- 
judged bankrupt,  issued  within  two  months  from  the  time  of  the  said  seiiure ; 
(concluding  with  a  verification.) 

Beioindctt'— that  the  action  in. the  renlioation  mentioned  was  commenced  ad- 
versely by  the  said  Bees  Jones,  and  not  by  coUusion  for  the  purpose  of  frandulenit 
peferenoe;  (concluding  to  the  country.) 

A  question  arose  on  these  pleadings,  as  to  which  partv  ou|^  to  begin. 

John  EvQMM  and  ^.  F.  TFiUiafiis  submitted,  that  the  defendant  ought  to  begpn 
by  shewing  that  the  action  was  commenced  adversely. 

ChiUon^  for  the  defendant  It  ia  impossible  for  me  to  prove  that  the  action 
waB  commenced  adversely. 

OoLERiDOB,  J.    Although  I  was  at  first  inclined  to  *think,  upon  the  poig 
mere  form  of  the  issue,  thi^  the  defendant  ought  to  begb,  I  am  now  *- 
satisfied  that  it  lies  on  the  plaintiff  to  begin.    Questions  of  this  sort  must  be  de- 
cided more  upon  what  justice  to  the  parties  requires,  than  upon  any  strict  rule 
of  practice.    Here,  the  real  affirmative  is  the  proof  of  oollusion.(a) 

The  plaintiff's  counsel  beoan ;  and  in  order  to  shew  that  the  judgment  against 
John  Jones  was  collusive,  the  plaintiff's  counsel  tendered  in  evidence  an  ex- 
amined copy  of  the  oognovit.(ft) 

ChtUan,  for  the  defendant.  I  submit  that  the  original  cognovit  must  be  pro- 
duced. 

John  Evam,  for  the  plaintiff.  A  cognovit  is  in  the  nature  of  a  public  docu- 
ment; and  as  the  pubhc  convenience  requires  that  it  should  not  he  removed 
from  the  files  of  the  CSourt,  it  is  proveable,  like  all  other  public  documents,  by 
«n  examined  copy. 

OoLBRiDGE,  J.  I  think  that  a  cognovit  filed  in  Court  is  in  the  nature  of  a 
public  document,  and  may  therefore  be  proved  by  an  examined  copy. 

The  copy  of  the  cognovit  was  pat  in,  and  tiie  attesting  witness  to  the  original 
proved  that  he  saw  the  bankrupt  sign  the  cognovit,  of  muoh  the  paper  produced 
was  a  copy. 

The  pifuntiff  failing  to  make  out  that  the  action  by  Bees  Jones  was  brought 
by  collusion,  there  was  a  Verdict  for  the  defendant. 

*John  EvanMj  and  E.  V.  Wia%am$,  for  the  plaintiff.  ^^^ 

ChiUanf  for  the  defendant.  L  *^ 

[Attorneys — Orowder  ^  Co.,  and  Jona  ^  Jfomt.] 

(a)  See  the  casei  of  Shiloock  «.  Passman,  ante,  p.  289,  and  Smith  «.  Dayfes,  ante,  p. 
807. 

(h)  It  would  seem  that  the  eognovit  was  admitted  by  the  pleadings,  and  that  the 
pUiatiff 's  counsel  wished  to  have  the  defeasance  in  evidence. 
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THOMAS  V,  DAVID.    March  22. 


In  an  action  against  the  maker  of  a  promiaBonr  note,  one  of  the  snbeeribing  witneseea 
was  asked  if  she  did  not  constantly  sleep  with  her  master,  the  plaintiit  She  said  that 
she  did  not:— Held,  that  a  witness  might  be  called  for  the  defendant  to  prore  that  she 
did  so,  and  that  this  was  not  coUateial  to  the  issue ;  though,  if  the  question  had  been, 
whether  the  witness  had  walked  the  streets  as  a  prostitute,  that  would  hare  been  so, 
and,  had  the  witness  denied  it,  other  witnesses  could  not  have  been  called  to  contradict 
her. 

If  a  witness  come  into  court  and  hear  some  of  the  evidence  after  the  witnesses  have  been 
ordered  out  of  court,  it  is  entirely  in  the  discretion  of  the  Judge  whether  he  shall  be 
examined  or  not;  and  this  is  so  in  the  Xxcheqner  as  well  as  in  other  courts,  the  only 
difference  in  that  court  being  confined  toTevenue  cases,  in  which  the  rule  is  strict, 

[   that  such  witnesses  cannot  be  examined. 

Assumpsit  against  the  defendant,  as  the  maker  of  a  promissory  note. 

Plea — ^that  i&  defendant  did  not  make  the  note. 

The  witnesBes  on  both  sides  were  ordered  ont  of  Conrt 

A  witness  on  the  part  of  the^  plaintiff,  who  was  his  female  servant,  and  who 
was  one  of  the  attesting  witnesses  to  the  defendant's  siffnatnre  of  the  promissory 
note,  was  asked  on  oroas-ezamination,  whether  she  did  not  constantly  sleep  in 
the  same  bed  with  her  master,  the  plsontiff ;  and  she  siud  that  she  did  not. 
.  On  the  part  of  the  defendant  several  witnesses  were  called,  and  Edward  Lloyd 
who  was  the  fifth  of  them,  was  asked  on  the  voir  dire,  whether  he  had  not  been 
in  Conrt  t  He  said  that  he  had  been  in  oonrt  durinff  the  examination  of  the 
last  three  witnesses,  bnt  had  not  heard  the  opening  of  the  counsel  for  the  de- 
fendant, or  any  of  the  evidence  adduced  on  the  part  of  the  plaintiff.  This  wit- 
ness further  s<ttted  that  he  was  not  aware  that  he  had  been  ordered  out  of  Court 
and  had  come  in  when  some  one  had  called  him. 

•  Jokn  EvaiM,  for  the  plaintiff.  I  submit  that  this  witness  cannot  be  examined 
more  especiallv  as  this  is  an  Exchecjuer  record,  in  which  conrt  it  is  an  inflexible 
^8511  ^^  ^  ^^  witness,  who  has  returned  into  court  after  he  *has  been 
-*  ordered  out,  can  be  examined.  This  was  laid  down  in  the  case  of  Par- 
ker V.  M<\^illiam,  4  M.  ft  P.  480. 

OhUicn^  for  the  defendant.  This  witness  is  not  called  to  corroborate  any 
other  of  the  witnesses  for  the  defendant ;  but  to  prove  what  one  of  the  plain- 
tiff's witnesses  denied,  namely,  that  her  master  slept  with  her. 

CoLEBiBaB,  J.  The  rule  you  refer  to  in  the  Court  of  Exchequer  is  confined 
to  revenue  eases :  in  other  cases,  the  rule  there  is  the  same  as  it  is  in  the  other 
courts,  namely,  that  tiie  rejection  of  the  evidence  is  entirely  in  the  discretion  of 
ihe  judge;  and  that  being  so,  I  thiidc  that  under  the  particular  circumstances 
•of  this  case  I  shall  be  exercising  a  sound  discretion  in  receiving  the  evidence. 
'  John  Evans.  I  must  ftirther  submit,  diat  the  evidence  of  this  witness  is  not 
Admissible,  because  the  point  upon  which  he  is  called  to  contradict  the  witness 
for  the  plaintiff  is  collateral  to  the  issue. 

CoLEBiDGS,  J.  Is  it  not  material  to  the  issue,  whether  the  principal  witness 
who  comes  to  support  the  pliuntiff 's  case  is  his  kept  mistress  f  If  the  question 
had  been,  whether  the  witness  had  walked  the  streets  as  a  common  prostitute,  I 
think  that  that  would  have  been  collateral  to  the  issue,  and  that  had  the  witness 
denied  such  a  charge,  she  could  not  have  been  contradicted ;  but  here,  the  ques- 
tiott  is,  whether  the  witness  had  contracted  such  a  relation  with  the  plaintiff,  as 
might  induce  her  the  more  readily  to  conspire  with  him  to  support  a  forgery^ 
just  in  the  same  wav  as  if  she  had  been  adcad  if  she  was  the  sister  or  daughter 
<rf  the  pUintiff,  and  had  denied  that.  I  think  that  the  contradiction  is  admissible. 

U)  See  also  the  case  of  Cook  v.  Nethercote,  ante,  VoL  6,  p.  741,  and  the  cases  there 
fereiredto. 
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*The  witness  was  examined^  and  stated^  that  the  witness  in  question  slept 
constantly  with  her  master. 

Verdict  for  the  defendant. 
John  EvaiUj  and  James  JEvanSf  for  the  plaintiff. 
OhOhn,  and  E,  F.  Wiaiams,  for  the  defendant. 

[AttornejB— JT;  WiUiamSj  and  J,  Daviet.} 


BRECON  ASSIZES. 


REX  V.  DALE.    March  24. 

False  pretences. — ^The  prisoner  was  charged  with  obtaining  a  fiUj  by  the  &lse  pretence 
that  he  was  a  gentleman's  senrant,  and  had  liTed  at  Brecon,  and  had  bought  twen^ 
horses  in  Brecon  fair.  It  appeared  that  he  bought  the  fillj  of  the  prosecutor  for  lU, 
making  him  this  statement,  which  was  false,  and  also  telling  him  that  he  would  cone 
down  to  the  Gross  Eejs  and  paj  him.  The  prosecutor  stated  that  he  parted  with  his 
fillj  because  he  expected  the  prisoner  would  come  to  the  Cross  Keys  and  pay  him,  and 
not  because  he  beliered  that  the  prisoner  was  a  gentleman's  serrant,  Ac. : — ^Held,  that 
if  the  prosecutor  did  not  part  with  his  filly  by  reason  of  the  false  pretence  charged,  or 
anj  part  of  it,  the  prisoner  must  be  acquitted. 

False  pretences.  The  indictment  stated  that  the  prisoner  did  falsely  pretend 
to  one  John  Morgan  that  he  was  a  gentleman's  servant,  that  he  had  Ii?ed  in 
Brecon,  and  that  lie  had  bought  twenty  horses  in  Brecon  fair;  and  that,  by 
means  of  snch  false  pretence,  he  unlawfully  did  obtain  firom  J.  M.  a  certain 
chattel,  to  wit,  a  filly,  with  intent  to  cheat  and  defraud  the  said  J.  M. ;  whereas, 
in  truth  &c.,  (negativing  the  false  pretence.) 

It  appeared  from  the  evidence  of  the  prosecutor,  that  he  took  a  filly  to  Brecon 
fair  to  sell,  and  that  he  met  the  prisoner  in  the  fair  with  a  horse,  which  he  was 
leading;  and  that  the  prisoner  told  him  that  he  was  a  gentleman's  servant,  liv- 
ing in  Brecton,  and  would  like  to  purchase  the  fillj^  for  his  master.  The  prose- 
cutor further  stated,  that  he  sold  tie  filly  to  the  prisoner  for  IIZ. ;  and  that  the 
prisoner  then  said  that  he  had  twenty  oUier  horses  at  the  Cross  Keys,  at  Bre- 
con, which  he  had  purchased;  and  that  if  '''the  prosecutor  would  take  p^^^ 
the  horse  that  he  {the  prisoner)  had  got  down  to  the  Cross  Keys,  he  ■- 
(the  prisoner)  would  come  down  there  in  about  half  an  hour  and  pay  the  pro- 
secutor for  the  filly.  The  prosecutor  further  said,  that  he  thereupon  delivered 
the  filly  to  the  prisoner,  and  took  the  prisoner's  horse  to  the  Cross  Keys, 
where  he  ascertained  that  the  prisoner  had  no  horses,  and  did  not  live  at  Brecon, 
and  was  not  a  gentleman's  servant.  The  prosecutor  also  stated,  that  the  horse 
delivered  by  the  prisoner  to  him  was  worth  little  or  nothing,  and  that  the  pri- 
soner went  away  with  the  prosecutor's  filly.  In  his  cross^zamination,  the  pro- 
secutor said  that  he  delivered  the  filly  to  the  prisoner  because  he  believed  that 
the  prisoner  would  call  at  the  Cross  Keys  and  pay  him,  and  not  because  he 
believed  the  prisoner  to  be  a  gentleman's  servant,  or  lived  at  Brecon,  or  had 
purchased  twenty  horses. 

CoLERiDGS,  J.,  (in  summing  up).  The  question  for  you  to  conmd^  is,  whe- 
ther the  prosecutor  parted  with  his  filly  by  reason  of  his  having  believed  any 
false  pretence  made  use  of  by  the  prisoner.  It  is  sufficient  for  the  prosecutor 
to  prove  that  an^  one  of  the  pretences  charged  in  the  indictment  was  false,  and 
that  he  parted  with  his  filly  by  reason  of  such  faiae  pretence,  the  prisoner  in- 
tending to  defraud  him  therebv.  However,  in  this  case  the  prosecutor  himself 
says  that  he  parted  with  his  filly  because  the  prisoner  promised  to  pay  him,  and 
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not  on  aocoont  of  an^r  of  the  false  pretences  charged.  If  yon  think  that  that 

was  so,  you  will  acquit  the  prisoner.  Yerdict — ^Not  guilty. 

E.  V.  WiUiavM^  and  Hallj  for  the  prosecutor. 

John  Evans,  and  PoweUj  for  the  pnsoner. 

[Attorneys — Church,  and  PieltfordJ] 


*854]  *BEX  V.  HENRY  WILLIAMS.     March  24. 

False  pretences. — A.  owed  B.  a  debt,  of  which  B.  could  not  get  payment  C,  a  senrant 
of  B.,  went  to  A.'s  wife  and  obtained  two  sacks  of  malt  of  her,  saying  that  B.  bad 
bought  them  of  A.  C.  knew  this  to  be  false,  but  took  the  malt  to  B.,  his  master,  to 
enable  him  to  pay  himself  the  debt: — Held,  that  if  C.  did  not  intend  to  defraud  A.,  out 
merely  to  put  it  into  his  master's  power  to  compel  A.  to  pay  him  a  just  debt,  C.  ought 
not  to  be  convicted  of  obtaining  the  malt  by  false  pretences. 

False  pretences.  The  first  count  of  the  indictment  charged  that  the  prisoner 
did  unlawfully  and  falsely  pretend  to  one  Mary,  the  wife  of  Peter  Williams, 
that  one  John  Williams,  the  master  of  the  pnsoner,  had  bought  of  the  said 
Peter  Williams  two  sacks-full  of  malt;  and  that,  by  means  of  such  false  pre- 
tence, he  did  obtain  from  the  said  M.  W.  to  sacks-full  of  malt,  with  intent  to 
cheat  and  defraud  the  said  P.  W.  of  the  same;  whereas,  in  truth,  &o.,  (negativ- 
ingthe  false  pretence.) 

.    The  second  count  was  similar,  except  that  it  stated  that  the  pretence  was  that 
the  malt  was  bought  on  credit. 

The  third  count  stated  the  pretence  to  be — that  John  Williams  had  bought 
the  malt  and  paid  for  it. 

It  appeared  that  the  prosecutor  Peter  Williams,  owed  John  Williams,  the 
prisoner's  master,  a  sum  of  money,  of  which  John  Williams  could  not  procure 
payment;  and  that  the  prisoner,  in  order  to  secure  to  his  master  the  means  of 
paying  himself,  had  gone  to  the  prosecutor's  wife  in  her  husband's  absenoe,  and 
told  her  that  his  master  had  bought  of  her  husband  two  sacks  of  malt,  and  had 
sent  him  to  fetch  them  away;  and  that  thereupon  the  prosecutor's  wife  delivered 
the  two  sacks  of  malt  to  the  prisoner;  who  carried  them  to  his  master.  It  fur- 
ther appeared  that  the  pretence  was  false,  and  that  the  prisoner  knew  it  to  be 
false  at  the  time  he  used  it. 

Chilton,  for  the  prisoner,  submitted  that  the  prisoner  must  be  acquitted,  as 
be  had  no  intent  to  defraud. 

E.  V,  Williams,  for  the  prosecution.  As  it  has  been  proved  that  what  the 
prisoner  pretended  was  false,  and  that  he  knew  it  to  be  so,  and  that  by  means  of 
such  false  pretence  he  obtained  the  eoods,  he  has  brought  himself  within  the 
Mce-i  statute;  for  every  one  must  be  taken  to  have  iutended'*'  that  the  natttral 
•I  consequence  of  his  own  act,  and  the  natural  consequence  of  the  pri- 
soner's acts  was  to  defraud  Peter  Williams. 

GoLEBiDOE,  J.,  (in  summing  up). — ^Although  prima  facie  every  one  must  be 
taken  to  have  intended  the  natural  consequence  of  his  own  act ;  yet  if,  in  this 
case,  you  are  satisfied  that  the  prisoner  aid  not  intend  to  defraud  Peter  Wil- 
liams, but  only  to  put  it  in  his  master's  power  to  compel  him  to  pay  a  just  debt, 
it  will  be  your  duty  to  find  him  not  guilty.  It  is  not  sufiEicient  that  the  prisoner 
knowingly  stated  that  which  was  false,  and  thereby  obtained  the  malt ;  you  must 
be  satisfied  that  the  prisoner  at  the  time  intended  to  defraud  Peter  Williams. 

Verdict — ^Not  guilty. 

E.  V.  WiUiafns,  for  the  prosecution. 

Chilian,  for  the  prisoner. 
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♦COURT  OF  KING^S  BENCH. 

SUtmga  after  Mchaehtas  Tkrm,  18S5. 

BirOES  MB.  JITflnOE  COLIBIBQX. 

POWER  V.  BARNHAM.    Nov.  26. 

If,  ia  an  action  on  a  warranty  of  pictnres,  it  ^>pear  that,  before  the  sale,  the  rendor 
,  stated  to  the  vendee  that  they  were  the  works  of  a  particular  master,  it  will  be  for  the 

jary  to  consider  whether  the  Tendor  made  this  representation  as  a  part  of  the  contract 

of  sale,  or  whether  the  defendant  made  the  representation  as  matter  of  opinion  only. 
If,  in  such  an  action,  the  defendant  plead  non  assnmpslt  only,  the  gennineness  of  the  ]^&> 

tares  is  not  In  issne,  and  the  juiy  only  need  C4>nsider  it  with  a  riew  to  the  amount  of 

damages. 
If  the  counsel  for  a  defendant,  in  his  address  to  the  Jury,  cite  a  case,  but  call  no  witneMes, 

the  plaintiff's  counsel  has  a  right  to  observe  on  tiie  case  cited. 

A88TJMP8IT,  on  a  warranty  of  four  piotures. — The  deebraticm  ^Mt^,  that,  in 
eonsideration  ^at  the  plaintiff  would  pnrchaiBe  four  piotores  of  the  defendant^ 
to  be  paid  for  by  two  other  picinres,  of  the  value  of  50/.,  and  a  bill  of  exchange 
for  110/.y  tlie  defendant  undertook,  fto.,  that  the  four  pictures  first  m^:ition^ 
were  painted  bj  Canaletti.  Breach — ^that  neither  the  four  pictures,  nor  any  of 
them  were  painted  by  Canaletti.    Plea — ^Non  assumpsit. 

On  the  part  of  the  pUintiff  it  was  proved  by  Mr.  Merrick,  that  in  the  begin- 
ing  of  the  year,  1882,  he  saw  the  four  pictures  at  the  house  of  the  defenduit^ 
and  asked  him  if  they  were  true  pictures  of  Canaletti,  and  the  defendant  re- 
plied, "  There  is  no  doubt  that  they  are  so ;"  and  that,  on  the  plaintiff  after^ 
wards  comins  to  the  defendant,  the  plaintiff  said  to  the  defendant,  <<  Are  they 
Canaletti's?''  and  the  defendant  replied,  "  There  can  be  no  question  about  it.^ 
In  his  cross-examination  this  witness  said,  that,  immediately  after  the  sale  of  the 
pictures,  (at  which  he  was  not  present,)  the  witness  was  directed  by  the  plain* 
tiff  to  get  the  pictures  framed ;  and  that,  before  he  did  so,  he  communicated  to 
the  plaintiff  and  defendant,  that  Mr.  Woodbum  had  said,  that  two  of  the  pi<v 
tures  were  not  painted  by  Canaletti,  and  that  the  plaintiff  still  desired  that  they 
might  be' framed,  but  said  he  "would  see  about  it ;"  and  the  pictures  were  ae> 
coi^inffly  framed,  and  were  hung  up  *in  the  plaintiff's  house  till  the  r4cQ57 
year  1885,  when  they  were  offereid  for  sale  at  Messrs.  Brooks  &  Hed-  I- 
ger's  auction  rooms,  but  not  sold.  This  witness  further  stated,  that  he  could  not 
be  positive  whether,  when  the  phuntiff  asked  the  defendant  previously  to  the 
sale,  whether  the  pictures  were  by  Canaletti,  the  defendant  said,  **  There  is  no 
doubt  about  it,''  or,  "  I  think  there  is  no  doubt  about  it." 

The  fbllowins  bill  of  parcels  were  put  in.    It  was  signed  by  the  defendant:-* 
St.  Power,  Esq. 

**  1882.  Bought  of  J.  Barham. 

"  May  14.    Pour  pictures.    Views  in  Venice. 

Canaletti,       .....         £160  0  0 
<<  Settled  by  2  pictures,         -  -  -  £60  0  0 

And  by  bill  at  5  months,        •  -  •      110  0  0 

"J.  Barham." 

It  farther  appeared  that  the  bill  of  exchange  for  110?.  had  been  paid. 

It  was  proved  by  Mr.  Marsden,  an  artist,  that,  in  his  judgment,  the  pieturee 
were  not  painted  by  Canaletti,  and  that  his  reason  for  so  thinkins  was,  that 
Canaletti  was  particukrly  accurate  in  his  perspective,  and  was  well  versed  in 
architecture;  and  that,  in  the  pictures  in  question,  there  were  defects  in  the 
architeetore  of  the  baildingSy  end  also  in  the  perspective.    This  witness  also 
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slated;  ihftt  it  was  often  inqpoemble  to  reoqgiuee  the  works  of  partionlar  masteiBi. 
M  they  got  into  ignonnt  handsy  who  alterad  the  charaoter  of  the  pictures  en* 
HxAji  and  that  it  sometimes  hi4>pen6d,  that  a  great  master  wonld  oopy  the  pie* 
tores  of  another  mtkt  master. 

Campbell,  A.  G.,  for  the  defendant-^TTnless  there  is  a  dear  warranty  of  a 
picture,  what  is  sud  between  the  buyer  and  the  seller  is  mere  matter  of  opinion. 
On  the  sale  of  pictures  nothing  is  more  common  than  to  have  the  w(nrds  added, 
''  warranted  of  a  particular  master.'' 

*8681  *^  ^^®  ^^'^  ^^  Jendwine  v.  Blade,  2  Esp.  N.  P.  G.  672,  it  was  held  that 
^  the  putting  down  the  name  of  an  artist  in  a  oatalogucb  as  the  painter  of 
an^  picture,  is  not  such  a  warranty  as  will  subject  the  party  selling  to  an  addon, 
if  it  turns  out  that  he  was  mistaken,  and  that  it  was  not  the  wou  of  an  artist 
to  whom  it  was  attributed ;  and  in  that  case  Lord  Kenyon  says,  '^  It  was  im» 
possible  to  make  this  the  case  of  warranty.  The  pictures  were  the  works  of 
artists  some  centuries  back,  and  there  being  no  way  of  tnunng  Uie  picture  itself, 
it  could  only  be  a  matter  of  opinion,  whether  the  picture  in  question  was  the 
work  of  the  artist  whose  name  it  bore  or  not."  That  beinff  so,  what  is  there 
in  the  present  case  to  shew  that  there  was  a  warranty  f  fte  w«d  Oanaletto 
only  denotes  that  the  defendant  considered  the  picture  to  be  by  that  master; 
and  Mr.  Merrick  is  by  no  means  positiTo  that  the  defendant  did  more  than  ex- 
press an  opinion  as  to  the  master  by  whom  these  pictures  were  painted;  and  if 
the  plaintiff  had  not  been  aware  tliat  there  had  been  no  warrant,  he  woiUd  not 
baye  kept  the  picture  so  long. 

JPlcUtf  for  the  plaintiff. — 1  submit,  that,  as  a  case  has  been  cited  on  the  part 
of  the  pUdntiff,  I  have  a  right  to  observe  on  that  case. 

CouBBiDOE,  J.  Yon  have  a  right  to  observe  on  the  case,  if  you  choose  to 
do  so;  but  I  do  not  think  that  the  case  cited  governs  the  present 

JPlatL    That  being  your  lordship's  opinion,  I  shall  make  no  observation. 

OoLXRiDOS,  J.,  (in  Bummmg  up.)  The  question  in  tins  case  is,  whether  a 
re^^resentation  was  made,  as  a  part  of  the  contract,  that  these  pictures  were 
pauted  by  CanalettL  The  question  is  not^  whether  the  defendant  gave  it  as 
*85d1  ^^^  opii^on,  that  they  were  so,  bat  whether,  as  a  part  of  the  ^contract, 
J  he  represented  these  pictures  as  works  of  that  master.  A  penon  may 
make  a  representation  as  to  a  thing  which  occurred  a  mat  many  years  ago; 
and  if  he  do  so,  as  a  part  of  the  contract,  he  is  bound  by  that  representation. 
Thus,  if  on  the  sale  of  a  horse  it  is  represented  as  a  part  of  the  contract,  that 
the  great  ^randam  of  the  animal  was  a  celebrated  racer,  diat  would  be  binding. 
The  question  is  not,  whether  the  defendant  represented  these  pictures  to  be  Ca- 
naktti's,  as  matter  of  opinion;  but  whether  he  represented  end  undertook  that 
they  were  so,  as  a  part  of  the  contract  ?  The  plaintiff  seeks  to  make  out  his 
case,  by  proving  that  the  defendant  said  that  the  pictures  were  Ganaletti's;  but 
the  witness  is  not  sure  that  the  words,  ^'I  think,"  were  not  added;  and  the 
plaintiff  also  puts  in  the  bill  of  parcels,  upon  which  the  learned  Attorney-Gene- 
ral contends,  that  the  word  ''Canaletto,'' does  not  import  a  warranty,  and  he 
cites  a  case,  decided  by  a  very  eminent  Judge,  to  shew  that  a  name  in  a  cata- 
logue does  not  import  a  warranty,  but  matt^  of  opinion  only.  I  do  not  know 
that  Lord  Kenyon  meant  to  lay  down,  as  a  matter  of  law^  that  a  name  in  a  ca- 
talogue could  not  import  a  warranty.  I  do  not  myself  think  it  is  a  question  of 
Uw  at  all;  but  that  it  rather  was  for  the  jury  to  consider,  that,  as  it  related  to 
what  occurred  many  years  ago,  it  must  have  been  matter  of  opbion  only;  and 
that  seems  very  reasonable.  I  think,  therefore,  that  the  effisct  of  the  name 
Canaletto  is  not  what  I  ought  to  lay  down  to  you,  but  that  yon  should  consider 
what  that  name  imports,  and  that,  in  so  considering,  you  should  look  at  the 
other  facts  of  the  case,  and  having  done  so,  you  will  say  whether  these  pictures 
were  stated  to  be  Ganaletti's,  as  a  part  of  the  contract  of  sale,  or  whether  ther 
were  represented  as  such  by  the  defendant,  as  mere  matter  of  opinion  onl^.  U 
Hke  former  is  your  view  of  the  case,  you  will  find  for  the  plaintiff;  but  if  yoa 
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take  the  latter  view  of  it,  you  ought  to  find  for  the  defendant.  Whether  these 
pictures  are  really  Canaletti's,  '^'is  not  in  issue  on  this  record;  and  whether  ntoark 
tliey  are  so  or  not,  is  only  material  to  consider  in  respect  of  the  damages;  *- 
and  on  this  subject  Mr.  Marsden  has  given  you  good  and  intelligible  reasons 
for  thinking  that  these  are  not  Canaletti's.  He  names  points  for  which  Cana- 
letti  was  celebrated,  and  says  that  these  pictures  have  not  those  points;  he, 
however,  says  very  kirly  that  it  is  difficult  to  judge  of  the  originality  of  a  pic- 
ture; indeed,  we  all  know  that  in  some  cases,  a  copy  by  a  first  rate  artist  ma^ 
be  really  better  than  the  original.  Still  original  pictures  have  often  an  imagi* 
nary  value,  and,  therefore,  a  well  executed  copy  may  be  worth  less  in  point  of 
price  than  a  bad  original.  Verdict  for  the  plaintiff — ^Damages  81/. 

Plattf  and  JSayes,  for  the  plaintiff. 

CampbeUj  A.  O.,  for  the  defendant. 

[Attorneys— JTttzfey,  and  J,  W,  ^  J.  C.  Roffert.l 

In  the  ensuing  term,  Campbdl,  A.  G-.,  applied  for  a  new  trial;  but  the  Court 
refused  a  rule. 

See  the  ease  of  Lomi  v.  Tucker,  ante,  Vol.  4,  p.  16.  In  the  case  of  ffill  «.  Gray,  1  Stark. 
N.  P.  0.  435,  Lord  Ellenboroagh  held,  that  if  the  agent  of  the  vendor  of  a  pictare,  know- 
ing that  the  rendee  labonrs  under  a  delusion  respecting  the  picture,  which  materiallj  in- 
fluences his  judgment,  permits  him  to  make  the  purchase  without  removing  that  delusion, 
the  sale  is  void. 


PEBRma  and  Others  v.  BBOOE.    Nov.  26. 

Whether  an  agreement  for  a  lease  shall  enure  as  a  present  demise,  is  a  question  of  inten- 
tion to  be  collected  from  the  instrument;  therefore,  where  an  agreement  for  a  lease 
contained  a  stipulation  as  to  the  terms  upon  which  the  tenant  should  hold  till  a  lease 
was  granted,  but  also  contained  a  proviso  that  it  should  not  be  construed  or  taken  to 
operate  as  a  lease  or  actual  demise : — Held,  that  it  did  not  require  a  lease  stamp. 

Use  and  occupation.    Plea — Oeneral  issue. 

The  only  question  in  the  case  was,  whether  the  following  ^agreement,  r^ooi 
which  bore  a  35s.  stamp,  ought  not  to  have  borne  a  lease  stamp.  ■- 

"  An  agreement  made  between  Philip  Perring,  of,  &c.,  Esq.,  Benjamin  Bar- 
nard, of,  &c.,  and  Thomas  Ghutskell,  of,  &o.,  E»}.  for  themselves,  their  heirs, 
executors,  and  administrators,  on  the  one  part;  of  Sarah  Brook,  of,  &c.,  widow, 
for  herself,  her  executors,  administrators,  and  assigns,  of  the  other  part. 

"  The  said  P.  P.,  B.  B.,  and  T.  G.,  hereby  agree  that  they  will  hj  indenture 
grant  to  the  said  S.  B.,  and  the  said  S.  B.  hereby  agrees  that  she  will  accept  a 
lease  of  all  that  piece  or  parcel  of  grounds  [describing  i^,]  for  the  term  of  fifty- 
six  years,  &c.,  at  the  rent,  &o.  And  it  is  agreed,  that  in  the  said  lease  so  to 
be  granted  shall  be  contained  covenants  to  pay  rent  and  taxes,  and  to  repair, 
ana  also  a  condition,  authorizing  the  re-entry  of  the  said  P.  P.,  &c.,  for  non- 
payment of  rent,  or  non-performance  of  covenant. 

<<  And  that,  until  such  lease  and  counterpart  shall  be  executed,  the  rent,  cove- 
nants, and  conditions  agreed  to  be  therein  respectively  reserved  and  contained, 
shall,  as  nearly  as  circumstances  will  permit,  be  paid,  observed,  and  performed, 
as  if  the  same  had  been  actually  executed;  and  particukrlv,  that  any  right  of 
re-entry,  which,  in  case  such  execution  had  actually  taken  place,  might  or  could 
have  been  enforced  by  the  said  P.  P.,  B.  B.,  and  T.  G.,  their  executors,  admin- 
istrators, or  assigns,  shall  and  may  be  exercised  and  enforced,  if  they  shall 
think  fit,  by  declaring  this  agreement  absolutely  null  and  void,  and  retaking  the 
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said  pmnneB  aoeordingly.  iVovided  always,  that  these  presento,  or  any  thing 
herein  oontained  shall  not  operate^  or  be  eonattned  or  taken  to  operate  as  a  lease 
or  actual  demise  of  the  said  premises^  or  any  part  thereof^  or  any  further  or 
otherwise  than  as  an  agreement  for  a  lease." 

*S621  '^^'  ^^^  ^^^  defendant.  I  snbmit  that  this  paper  *8hoaId  have  home 
-^  a  lease  stamp.  Thequestionis,  whether  there  are  worda  of  present  demise 
or  not;  and  here,  though  a  fatare  lease  is  mentioned,  the  ehrase  which  relates 
to  the  occupation,  and  the  terms  of  it,  till  the  lease  is  made,  is  dearly  a  clause 
of  present  deoiise;  and  it  contains  a  stipulation  for  re-entry,  which  would  hardly 
be  the  case  if  there  was  to  be  no  demise  till  the  lease  was  made.  In  the  case ' 
of  Poole  V.  Bentley,  12  Ea.  168,  it  was  deoided  that  an  instrument  containing 
words  of  present  demise  will  operate  as  a  lease,  if  such  appear  to  be  the  inten- 
tkm  of  the  parties,  though  it  contain  a  clause  for  a  future  lease,  as  where  the 
<me  agrees  to  let,  and  the  other  aerees  to  take,  land  for  61  years  for  building, 
and  the  landlord  agrees  to  grant  a  lease  when  the  houses  were  covered  in.  And  * 
in  the  case  of  Doe  on  the  demise  of  Walker  v.  Groves,  15  Ea.  244,  the  authority 
of  that  case  is  recognised. 

OoiiERiDOB,  J.  There  is  a  great  number  of  cases  on  this  subject,  but  not 
from  any  doubt  about  the  law.  It  is  always  a  question  of  intention  to  be  col- 
lected firom  the  instrument;  and  this  instrument  contains  an  express  stipulation 
that  governs  all  the  rest — ^that  this  agreement  shall  not  operate  as  a  demise. 
The  stamp  is  sui&cient.(a)       ^  Verdict  for  the  plaintifb. 

J,  Martin,  for  the  plaintifb. 

BaHj  for  ^e  defendant. 

{AiXontyB^OaUtkeU,  and  Jvdketu.'] 


BIFOBX  LORD  DENlfAN,  0.  J. 


*868]  ^STOGKDALE  V.  CHAPMAN.    i>ec.  8. 

Pleas  in  false  imprisonment,  jastifying  a  detention  in  the  King's  Bench  prison  for  cham* 
ber-rent  and  for  fees  separatelj,  are  not  eitlier  of  them  supported  by  eyidence  allowing 
the  detention  to  have  been  for  chamber-rent  and  fees  together ;  and  such  a  defence  re- 
quires a  joint  plea 

The  Master  of  the  King's  Bench  prison  has  a  right  to  detain  a  Grown  prisoner  for  cham- 
ber-rent 

Whether  a  prisoner  under  sentence  should  be  discharged  at  midnight  or  kept  till  the 
morning?    Quaere. 

Trsbpass  and  false  imprisonment.  Pleas — Not  guilty;  leave  and  license; 
and  seyeral  special  pleas,  jastifying  (each  in  a  t^mrcUe  plea)  the  detention  of 
the  plaintiff  in  the  King's  Bench  prison^  on  a  claim  by  prescription  to  chamber- 
rent,  commitment  fees,  and  a  discharge  fee.  There  was  also  a  plea  justifying 
the  detention  on  a  claim  for  chamber-rent,  alleging  it  to  be  demandable  under  a 
rule  of  the  Court  of  King's  Bench. 

It  appeared  that  the  puiintiff  had  been  committed,  in  pursuance  of  a  sentence 
of  imprisonment  for  libel,  to  the  Ean^s  Bench  prison,  of  which  the  defendant 
was  the  marshal.  His  term  of  imprisonment,  under  the  rule  of  the  Court  of 
King's  Bench,  for  the  sentence,  expired  on  the  morning  of  the  18th  of  Feb- 

(a)  In  general,  instruments  of  this  kind  are  drawn  on  unstamped  paper,  and  if  any 
dispute  arises,  the  instrument  is  taken  to  the  Stamp  Office  to  be  stamped,  on  payment  of . 
the  penalty.    Where  this  is  so,  and  there  is  any  doubt  as  to  whether  a  lease  stamp  is  re- 
quired, the  prudent  course  is  to  haye  the  instrument  stamped  as  an  agreement,  and  also 
as  a  lease,  and  if  this  be  done,  only  one  penalty  is  payable. 
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raarjy  1886,  bot  he  was  not  diaoharged  at  that  time^  bat  detabed  four  dajf* 
longer,  in  conseanence  of  the  demand  for  fees,  fto.  stated  in  the  pleading^.  To 
establish  the  right  of  detention,  on  the  part  of  the  defendant,  Mr.  Hewitt,  the 
olerk  of  the  papers  of  the  prison  was  called,  and  spoke  to  the  praotioe  for  more 
than  twenty-six  years  past ;  he  said,  ^<  A  prisoner  coming  in  is  told  that  the  rent 
is  a  shilling  a  week,  and  if  he  is  in  arrear  it  is  demanded  of  him,  and  if  he  does 
not  pay  he  is  detained.  I  have  known  many  instances  of  persons  being  detained 
for  it,  and  know  of  no  distinction  between  civil  and  criminal  prisoners ;  bat  in 
case  of  poverty  and  distress  the  Marshal  has  invariably  given  it  ap  -,  6s.  2d,  is 
claimed  by  the  marshal,  as  a  commitment  fee,  from  all  classes  of  prisoners, 
withoat  distinction.  When  they  are  committed  the  tomkey  calls  upon  them 
for  it,  and  if  they  do  not  pay  it,  then  it  is  demanded  when  they  go  oat,  and 
sometimes  given  up  when  the  parties  are  very  poor;  but  when  not  given  up, 
they  have  ^n  detained  for  many  days.  The  discharge  fee  demanded  from 
the  Crown  prisoners,  *viz  those  committed  by  the  Court,  is  1^.  lis.  Sd.,  tmo^ 
which  is  demanded  with  the  6s.  2d.  and  the  rent  due,  before  they  are  *- 
discharged;  and  the  Marshal  has  detained  for  that  fee  1/.  lis.  Sd"  On  his 
croes^zamination  by  the  plaintiff  he  said,  that  a  person  occupying  a  chamber, 
and  not  paying  his  rent,  might  be  turned  out  of  his  chamW.  He  referred 
to  the  rule  of  Court  on  the  subject  of  the  rent,  which  was  headed  <^  1760. — 
Table  of  fees  to  be  taken  by  the  Marshal  in  any  civil  action."  In  answer  to  a 
question  from  the  Chief  Justice,  he  said  that  he  did  not  know  of  any  rule  of 
Court  applying  to  prisoners  committed  by  the  Court.  An  attorney  named  Biy- 
ant,  who  was  clerk  of  the  papers  fifty-seven  years  ago,  proved  the  fees  claimed 
to  be  the  same  as  those  stated  by  the  former  witness,  and  added,  that  during 
his  time  two  gentleman  were  committed  by  the  Court  of  King's  Bench  for  brib- 
ing voters  at  the  Hendon  election ;  that  1/.  17s.  lOc^.  was  demanded  of  them : 
they  at  first  made  some  demur  to  the  payment,  and  the  matter  vraa  referr- 
ed to  Mr.  Baldwin,  of  the  Crown  Office,  and  Mr.  Templer  who  satisfied  those 
gentlemen  of  the  right,  and  they  paid  the  money.  The  witness  further  stated, 
that,  in  practice,  the  demands  applied  to  civil  as  well  as  criminal  cases ;  and  that 
prisoners,  when  poor,  were  generally  recommended  to  apply  to  a  charitable  in- 
stitution which  was  held  at  the  Thatched  House  Tavern,  who  used  to  pay  the 
fees  for  them. 

Mr.  Chester,  the  defendant's  attorney,  and  clerk  to  the  Marshal  of  the 
King's  Bench,  was  called ;  and  from  his  evidence  it  appeared  that  the  defend- 
ant came  into  office  in  May,  1834,  during  the  time  of  the  defendant's  imprison- 
ment; that  the  plaintiff  occupied  a  chamber  till  the  time  of  his  discharge;  that, 
by  direction  of  the  defendant,  he  saw  the  plaintiff  about  eleven  in  the  morning 
of  the  10th  of  February,  and  told  him  that  if  he  would  apply  by  letter  to  the 
Marshal  for  the  remission  of  his  fees,  they  would  be  immediately  given  up,  and 
he  might  go  away ;  that,  in  the  course  of  conversation,  the  plaintiff  said  the 
Marshal  *had  demanded  of  him  commitment  and  discharge  fees  and  cham-  r^ggc 
ber-rent,  and  said  he  would  not  give  the  witness  any  authority  to  carry  ^ 
any  message  to  the  Marshal  as  to  their  remission ;  that  he  saw  him  again  on  the 
11th,  and  said  to  him:  <<Mr.  Stockdale,  I  think  it  is  a  pity  you  should  not 
leave  ?"  The  plaintiff  said, "  I  shall  not  leave ;  I  have  written  to  the  Chief 
Justice,  and  I  shall  not  leave  until  I  get  his  answer."  That,  on  the  13th  of 
February,  he  saw  the  plaintiff  again;  who  said,  "I  have  not  received  an  answer 
to  the  letter,  and  I  shall  go,  if  you  please."  The  witness  replied,  "Why,  the  doors 
of  the  prison  have  been  open  to  you  ever  since  the  10th."  The  witness  stated 
that  the  plaintiff  was  discharged  on  the  13th,  without  having  paid  any  fees. 
On  his  cross-examination  he  said,  that  he  never  made  any  demand  of  the  plaiu- 
tiff,  but  that  he  was  present  some  days  before  the  10th  of  February,  when  the 
nlaintiff  asked  the  Marshal  if  he  was  subject  to  any  forms  before  he  would  be 
discharged  ?  and  that  the  Marshal's  reply  was,  "None  whatever.    There  are  the 
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usual  fees.    I  do  not  know  whether  you  owe  any  rent,  bat  the  tamkey,  on  re- 
feiring  to  the  ehum-book,  will  tell  yon  that/' 

Lord  BsNMAN,  C.  J.|  inqnired  of  the  defendant's  eonnsel  if  they  had  any 
other  evidenoe  of  what  the  detention  was  for? 

A  turnkey  was  then  oalled,  bat  he  did  not  prove  anything  material  on  the 
part  of  the  defendant;  but  on  his  cross-examination  by  the  plaintiff,  he  admitted 
that  he  did  not  believe  that  he  demanded  any  fee  of  mm  at  the  time  of  his  com- 
mitment. 

Andrewif  Seijt.,  for  the  defendant,  proposed  to  put  in  the  Beport  of  the 
Commissioners. 

Lord  DsNMAN,  0.  J.    I  do  not  see  how  yon  will  identify  it.    But  it  seems 
there  are  other  difficulties.    Have  you  proved  any  of  the  pleas  t 
*S661      *^^i^^*09}  Setjt.,  referred  to  tixe  second  plea,  cf  detention  for  cham* 
J  her  rent. 

Lord  DsNMAN,  G.  J.  The  evidence  is  that  you  detain  for  chamber-rent  and 
fees. 

AndfeiMj  Seijt,  admitted  this,  but  contended  that  it  was  a  detention  for 
chamber  rent., 

Lord  DfiNMAN,  C.  J.  Is  that  proved  ?  According  to  the  evidence  it  appears 
that  the  detention  was  for  chamber-rent  and  something  more,  namely,  fees. 

Channdl,  As  the  plaintiff  refoses  to  pay  either,  it  is  sufficient,  as  it  amounts 
to  a  refusal  to  pay  each. 

Lord  DsNBCAK,  C.  J.  It  strikes  me  that  it  will  not  do.  I  am  of  opinion, 
on  the  evidence  as  to  the  second  plea,  that  you  did  not  detain  him  for  cnamber 
rent,  but  for  chamber  rent  and  fees.  Then  if  we  go  to  the  other  pleas,  have  you 
proved  a  prescriptive  right  to  fees  at  all  1  But,  supposing  there  is  such  evi- 
dence, the  same  objection,  changing  the  form  of  it,  will  prevail,  because  you  de- 
tam  for  more  than  the  particular  t£ng  mentioned  in  the  plea.  I  think  the  pre- 
cise sum  for  which  you  claim  to  detain  must  be  demanded,  and  if  you  do  not 
demand  that  pecise  sum,  you  cannot  be  said  to  detain  for  it.  There  is  also 
another  difficulty  in  my  mind  which  may  as  well  be  stated,  and  that  is,  whether 
there  is  a  ri^ht  to  detain  a  Crown  prisoner  after  the  day  on  which  the  impri- 
flonment  expires.  Perhaps  it  would  bo  for  his  own  convenience  that  he  should 
remain  durinff  the  nidit. 

AndrewBy  Seijt.  He  does  not  insist  upon  going  out — ^he  does  not  complain 
of  being  detained  till  the  morning  of  the  10th. 

MA71       '''Lord  Denman,  C.  J.    Perhaps  the  plea  of  leave  and  license  may 
**^'J  cover  that. 

The  plaintiff,  in  reply.  I  rely  on  my  sentence  according  to  the  rule,  which 
only  justified  my  detention  till  midnight  of  the  0th  of  February.  As  to  the 
commitment  fee  it  was  not  demanded  at  the  time.  I  also  contend  with  regard 
to  the  chamber  rent,  that,  as  by  the  rules  the  Marshal  may,  when  it  amounts 
to  12#.,  take  an  inventory  of  the  goods,  and,  if  the  prisoner  still  neglect  to  pay, 
may  remove  him  to  the  poor  side ;  he  cannot,  in  this  case,  justifv  my  detention, 
although  it  appears  that  there  was  not  any  poor  side  to  which  I  could  be  re- 
moved. If  the  Marshal  does  not  avail  himself  of  the  power  given  him  by  the 
rules  for  the  recovery  of  his  rent,  he  cannot  afterwards  justify  the  detention  of 
a  prisoner  for  it,  but  must,  like  every  other  creditor,  be  left  to  his  remedy  by 
action.  Can  there  be  a  prescriptive  riffht  to  continue  a  man  in  prison  for  life  1 
As  to  the  two  gentlemen  in  the  Hendon  election  case,  they,  being  rich  men, 
thought  it  better  to  pay.  On  principle  it  is  not  to  be  endured,  that  an  unfor- 
tunate prisoner,  after  suffering  the  term  of  his  imprisonment,  should  be  sab- 
jected  to  the  fangs  of  a  gaoler  for  the  increase  of  fees.  As  penal  statutes  are 
to  be  construed  strictly,  so  the  rules  of  Court  must  be  so  construed  also. 

Lord  DsNMAN,  C.  J .,  (in  summing  up.)  This  is  an  action  of  trespass,  for 
assaulting  and  falsely  imprisoning  the  plaintiff  for  four  days.  The  defendant 
pleads  several  defences,  fint,  leave  and  license.    I  think  the  defendant  cannot 
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Baoceed  apdn  thia^  beotuseihe  pbdatiff  was  only  to  be  permitted  to  go  on  teros 
which  the  defendant  had  no  right  to  make,  nnlesa  he  had  the  ngfat  to  feea. 
The  aeeond  plea  is,  that  the  plaintiff  became  indebted  for  ehamber  rent^  and  the 
defendant  jnstifiea  nnder  the  mle  of  Gonrt>  which  anthoriiea  the  detention  of  a 
prisoner  until  his  chamber  rent  is  paid.  And  on  diis  I  haye  no  heeit»-  mftg 
don  *in  telling  yon,  that  if  this  plea  had  been  proved,  ainipl^  as  it  ia  ^  <»^ 
pleaded,  the  defendant  wonld  haye  been  entided  to  yonr  Yerdict.  But,  imftNS 
tanately,  according  to  the  evidence,  he  does  not  detain  for  the  chamber  rent 
alone,  bnt  for  that  in  connection  with  other  things.  Then  the  other  pleas  slate 
the  different  fees,  and  the  chamber  rent  singly,  and  state  the  detention  to  have 
been  for  the  particdar  daim ;  and  there  is  not  any  plea  jnstiffing  the  detan- 
tion  on  a  demand  of  the  whole  together.  Under  these  circumstances  the  plain- 
tiff is  clearly  entitled  to  your  Tcrdict,  and  the  question  is,  what  damages  he  is 
entitled  to  for  the  imprisonment  of  four  days.  As  to  the  rule  of  Oourt,  the 
pUintiff  saya  in  his  address  to  you,  that  ihe  rule  under  which  he  was  imj^ison- 
ed,  must  be  considered  as  rep«dinff  the  previous  rule,  which  justified  tbe  deten* 
tion  for  the  chamber  rent,  ^ut  it  seems  to  me,  that  there  is  nothing  in  that 
argument,  as  the  words  are, ''  until  he  shall  be  discharged  by  due  course  of 
law ;"  and  if  the  rent  was  legally  demaadable,  he  would  not  M  entitled  to  his 
discbarffe  by  due  course  of  law,  untQ  he  had  paid  it.  I  think  there  cannot  be 
any  doubt  that  the  Marahal  has -acted  bon&-^e;  -No  proof  has  been  viyen  by 
the  plaintiff  of  any  particular  injuiy  which  he  has  sustained,  either  in  nia  cha- 
racter or  his  credit,  but  the  question  of  damages  is  for  you  entirely. 

Yerdict  for  the  plaintiff— Damages)  7(ML 

The  plaintiff,  in  person. 

Andrewif  Scojt.,  and  OhanneOf  for  the  defendant. 

[Attom^js— /.  J.  moehidk,  and  JB.CkmUr.'i 


In  the  ensuing  term,  a  rule  niA  for  a  new  trial  was  obtained,  but  only  on  the 
ground  that  the  damages  were  escessiTe. 


*WATTS  V.  FRASEB  and  HOYES.    Ihc.  5.  [*S69 

If  the  printer  end  the  editor  of  a  magaslne  be  ened  for  a  libelloxui  article  contained  ia  it, 
they  are  both  liable  for  a  libellotis  lithographic  print  which  Is  contained  in  the  work, 
though  it  was  not  printed  1^  the  printer,  provided  that  the  print  la  referred  to  in  the 
letter-press  part  of  tbe  Ubttlons  airticle. 

In  an  action  for  a  libel  the  defendant  may  in  mitigation  of  damages  give  in  eridenee  olfatr 
libels  puUisked  recently  before  by  the  plaintiff  of  the  defendant,  with  a  view  of  shew* 
ing  a  pnoroeation  by  the  plaintiff;  and  a  witness  may  be  also  asked,  whether  the  plahi- 
tiff  has  not  prerionsly  published  attacks  on  the  defendant,  bnt  the  Judge  will  caution 
the  jnry  not  to  consider  one  libel  as  at  aU  like  a  set-off  against  the  other. 

Case  for  two  libels  contained  in  a  periodical  work  called  ''Fraset's  Maga- 
Eine/'  of  which  the  defendant  Fraser  was  the  editor,  and  the  defendant  Moyes 
the  printer.    Plea — General  issue. 

It  appeared  that  a  nart  of  one  of  the  libels  wail  a  lithographie  print  of  the 
plaintiff,  whieh  was  adlmd  to  be  intended  to  hold  him  up  to  ridicule.  This 
nrint  was  executed  by  Mr.  Hnlmandel,  and  it  appeared  that  the  defendsat 
Moyes  had  nothing  to  do  with  the  strOdng  it  off.  It  however  appeared,  that 
this  print  was  ref»rad  to  in  the  letter-press  part  of  one  of  Uie  articles. 

JBrle,  for  the  defendants.  I  submit  that,  at  all  events^  the  defendant  Heyes 
is  not  to  be  made  answerable  for  the  print,  and  that  therefore  he  must  be 
acquitted.    He  is  a  printer;  and  though  hC;  as  suoh^  mqr  be  answeriMa  ftr 
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vhai  oomes  firom  his  own  offiee,  he  oo^ht  oertainlj  not  to  be  made  ImMe  for  a 

pint  which  comes  finom  the  lithographic  printing  <^oe  of  Mr.  Hnlmandel,  and 

IS  never  joined  to  the  letter-press  till  after  the  work  has  entnrely  left  Mr.  Mojes's 

office. 

'   liQcd  Denman,  0.  J.    As  the  print  is  refened  to  by  the  letter-press^  I  think 

Chat  the  case  mast  go  on  as  to  botn  defendants. 

JSVfey  for  the  defendants.  I  propose  to  shew,  that  before  the  publication  of 
.ihese  alle^  libels,  there  had  been  a  series  of  libellons  attadn  on  Eraser's 
Mmsine  in  different  works,  of  which  the  plaintiff  was  the  editor. 

&A  DsNHANy  0.  J.  Do  jon  undertake  to  connect  those  libels  with  the 
pabUjoation  now  in  question  as  cause  and  effect  ? 

if^M      *-Erle,    They  are  publications  attacking  Fnurar's  Miu^ne ;  some  of 
J  them  a  month  or  two  before,  and  some  veij  recently  be^re. 

Sir  F.  Pollock,  for  the  plaintiff.  If  m^  friend,  Mr.  Brie,  will  undertake  to  say, 
that  there  is  in  the  libels  now  ocaplaiaed  of  any  reply  to  those  publications, 
they  may^  be  perhaps  receivable  in  evidence.  If  the  present  libels  had  profess- 
ed to  be  in  reply  to  other  articles,  that  might  have  made  those  articles  evi- 
dence ;  but  if  Mr.  Watts  has  published  any  distinct  libel  against  Mr.  Fraser,  it 
must  be  made  the  subject  of  a  separate  action.  Aeun — suppose  that  the  defen- 
dants are  allowed  to  go  into  this  evidence,  may  I  oe  allowed  to  go  back  to  the 
year  1832,  and  shew  how  die  controversy  began  f  I  submit  that  nothinff  can 
oe  j^ven  in  evidence  which  has  not  some  direct  bearing  on  the  nresent  libels. 

fiard  DsNBiAN,  G.  J.  No  one  can  be  more  sensible  of  the  oifficulty  than  I 
am.  In  the  case  of  May  y.  Brown,  4  D.  A  R.  670,ra)  which  was  an  action  for 
a  libel;  it  was  asked  in  general  terms,  whether  the  plaintiff  had  not  libelled  the 
defendants  and,  in  the  present  case,  I  think  that  I  cannot  prevent  the  defen- 
danta  from  giving  in  evidence  publications  of  the  plaintiff  wnioh  shew  a  provo* 
oalion ;  but  I  shall  caution  the  jury  not  to  take  them  at  all  as  a  set-off  of  one 
libel  against  another ;  but  that,  if  the  defendant,  Fraser,  published  these  articles 
under  the  provocation  of  a  previous  publication,  they  may  consider  that  to  a 
certain  extent  the  plaintiff  had  brought  the  mischief  upon  himself. 

Sir  F,  Pbllock.  Then  I  apprehend  that  I  may  go  into  evidence  of  what 
occurred  at  an  earlier  period. 

Lord  Denman,  C.  J .    I  think  that  that  will  follow. 
^..^  ^      *Erle  proceeded  to  state  several  articles  from  the  ''  United  States  Ser- 
^'^J  vice  Gasette,"  and  the  "Alfred." 

Sir  F,  Pollock.  Does  your  lordship  think  that  they  can  fp  into  more  evi- 
dence than  as  to  the  general  effect  of  the  plaintiff's  publications,  or  does  your 
lordship  intend  to  allow  them  to  be  read  t 

Lord  Denbian,  C.  J.    I  think  I  must  receive  the  evidence. 

Sir  F.  PoQock.   Does  your  lordship  overrule  the  case  of  May  9.  Brown  7 

Lord  Denmak,  C.  J.  I  do  not  mtend  any  thing  I  say  at  present  to  have 
that  effect :  but  I  think  I  must  receive  evidence  of  provocation.(ft) 

Oertifiea  copies  of  the  affidavits  of  the  plaintiff,  tnat  he  was  the  proprietor  of 
the  **  United  Service  GfMsette,''  and  "  Alfred"  newspapers,  from  the  originals  in 
die  Stamp  Office,  were  put  in,  and  copies  of  those  publications  sent  to  the 
Stamp  Office  by  Mr.  Henshall,  the  printer  of  them,  were  also  produced;  and 
it  was  proved  that  no  copies  of  any  other  publication  of  either  of  those  titles 
were  deposited  in  the  Stamp-office  except  those  produced. 

It  was  proved  by  Mr«  Henry  Quin  that  an  article  in  one  of  those  publica- 
tiotts  respecting  Fnuer's  Magasine,  was  written  by  the  plaintiff. 

(a)  Bee  also  the  case  of  Tarpley  «.  Blaby,  post,  p.  396. 

{b)  In  the  case  of  Judge  v.  Berkeley,  Esq.,  and  others,  which  was  an  action  for  an 
assault,  tried  before  Mr.  Justice  Bnrrougfa,  Hereford  Summer  Assises,  1826,  the  defend* 
ants,  in  mitigation  of  damages,  gare  in  endence  a  series  of  libellous  articles,  published 
respecting  Col.  Berkeley  in  the  plaintUT's  newspaper,  one  of  them  having  been  published 
on  the  day  of  the  assaiut. 
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It  wan  proposed'  by  Sir  F,  Pollock,  in  orofls-ezuninatioD,  *to  aek  Mr.  Haniy 
Quin — ^<  Ab  you  read  leaser's  Magasine^  do  yon  not  know  that  Mr.  Waits 
has  been  attacked  by  it?'' 

Erie,    That  is  goine  into  the  contents  of  the  written  doenments. 

Lord  Denman,  C.  J.  I  think  the  <mestion  may  be  put.  It  was  the  very 
question  allowed  in  the  ease  of  May  v.  3rown. 

The  question  was  put. 

Erie,  for  the  defendants,  proposed  to  have  an  article  read  in  evidence  from 
the  copy  of  the  United  Service  Gasette,  produced  from  the  Stampoffice. 

Sir  F.  Pollock  objected,  that  these  copies  could  not  be  given  in  evidence,  as 
under  the  11th  sect,  of  stat.  88  Qeo.  8,  c.  78,  which  mdces  such  copies  evi- 
dence, they  are  only  made  evidence  for  a  plaintiff  informer  or  prosecutor,  and 
that  unless  the  identical  copies  of  the  publications  produced  could  be  traced  to 
the  plaintiff,  they  were  not  receivable  in  evidence. 

Erie,  referred  to  sect.  17  of  the  same  statute. 

Lord  DsNMAN  C.  J.,  rejected  the  evidence. 

Verdict  for  the  plaintiff— Damages,  l&O/. 

Campbell,  A.  O.,  Sir  F  Pollock,  and  Barstow,  for  the  plaintiff. 

Erie,  Tyndahj  and  Bankt,  for  the  defendant 

[Attorneys— £"3^  and  BwUm  j*  J*.] 


In  the  ensuing  term,  ErU  applied  for  anew  trial,  upon  ^wo  grounds ;  1^70 
— ^first  that  a  copy  of  the  United  Service  Qaiette  ought  to  have  been  re-  I- 
ceived  in  evidence ;  and  secondly,  because  a  part  of  the  libels  was  a  lithogra- 
phic print,  with  which  it  was  shewn  that  the  defendant  Moves  had  nothing  to 
do,  although  it  was  referred  to  by  the  letter-press  of  part  of  one  of  the  libels. 
The  Court  refused  a  rule  upon  the  second  ground,  and  granted  rule  to  shew 
cause  on  the  first  point  only. 


Adjowmed  Sittings  at  Westminster  afier  Wlary  Tkrm,  1836. 

BBFOBl  LORD  DSNMAK,  0.  J. 

HOPKINS  V.  CKOWB.    FA.  8. 

If  A.  haying  no  right  to  apprehend  B.  dtred  a  police  officer  to  take  B.,  and  he  do  go,  B. 
maj  maintain  an  action  for  false  imprisonment  against  A. ;  but  if  A.  merely  mi^e  a 
statement  to  th«  officer,  Uamng  it  to  him  to  act  or  ftot  at  he  thinkt  proper,  and  the  officer 
then  take  A.,  B.'s  remedy  against  A,  is  (if  any)  by  action  on  the  case. 

If  a  person  who  has  ill-treated  a  horse  be  apprehended  by  one  who  is  neither  the  owner 
of  the  horse  nor  a  peace  officer,  the  person  so  apprehending  is  not  entitled  to  notice  of 
action  under  the  19th  sect  of  the  stat  5  ft  6  WiU.  4,  c.  69. 

If  nnder  that  stat.  s.  9,  a  peace  officer  be  required  by  another  person  to  take  a  third  per- 
son into  custody  for  cruelty  to  a  horse,  not  committed  in  the  officer's  own  Tiew,  the 
officer,  before  taking  the  party  into  custody,  should  either  inquire  into  all  the  particu- 
lars, or  should  see  l£e  animal  so  as  to  form  a  judgment  as  to  what  has  occurred. 

False  imprisonment.    Plea — Not  guilty. 

If  appeared  that  the  plaintiff  was  the  driver  of  a  hackney  ^briolet,  and  thai 
on  the  night  of  the  80th  of  September,  or  the  morning  of  the  first  of  October, 
he  brought  the  cabriolet,  and  the  horse  which  drew  it,  to  the  stables  of  his  em- 
ployer, who  was  the  owner  of  the  cabriolet  and  horse,  and  that  the  defendant, 
who  acted  as  principal  ostler^  there  found  fault  with  the  plaintiff  for  bringing 
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home  no  money,  and  said  that  the  plaintiff  had  ill-treated  the  horse.  It  fur- 
ther appeared,  that  on  Andrew  Johnson,  a  police  constable,  coming  up,  the  de- 
fendant again  said  that  the  plaintiff  had  brought  home  no  money,  and  had  ill- 
treated  the  horse ;  upon  which  the  police  constable  said,  <<I  can  take  no  charge 
about  the  money,  but  if  you  will  give  him  in  charge  for  ill-using  the  horse,  I 
^QjA^  will  take  him."  To  this  *the  defendant  replied,  that  he  did  give  Uie 
•I  plaintiff  in  charge,  and  the  police  constable  then  took  the  plaintiff  into 
custody,  and  the  case  being  examined  into  on  the  next  day  before  Mr.  Hoskins, 
the  mamstrate,  the  charge  was  dismissed. 

Sir  F,  PoUockj  for  the  defendant.  I  submit  that  the  plaintiff  must  be  non- 
suited on  two  grounds :  first,  that  the  form  of  the  action  should  have  been  in  case, 
and  not  in  trespass,  as  the  defendant  did  not  take  the  plaintiff  into  custody,  buf 
merely  set  the  law  in  motion  by  causing  the  police  officer  to  take  him;  and, 
secondly,  I  submit  that  the  defendant  was  entitled  to  notice  of  action  under 
sect.  19  of  the  last  act  of  Parliament  for  preventing  cruelty  to  animals,(a)  as 
the  defendant  was  intending  to  act  under  the  provisions  of  the  9th  sect,  of 
that  statute,(&)  which  relates  to  the  apprehension  of  offenders  who  have  been 
guilty  of  cruelty  to  animals. 

Lord  Denman,  C.  J.    I  rather  think  that  the  9th  sect,  does  not  apply  to 

this  case,  as  the  alleged  cruelty  here  was  not  committed  either  in  view  of  the 

police  constable  or  of  the  defendant ;  neither  was  the  defendant  entitled  to  take 

MnpTi  '*'the  plaintiff  even  if  the  offence  had  been  committed  in  his  view,  as 

^  he  was  not  the  owner  of  the  horse. 

Sir  F,  Pollock.  The  clauses  relating  to  notices  of  action  have  been  always 
held  to  apply  to  cases  where  the  parties  intended  to  act  under  the  provisions  of 
a  statute,  but  have  done  wrong  either  from  a  slip  or  an  excess  of  jurisdiction. 
That  was  decided  in  the  cases  of  Pratt  v.  Hillman,  Ante,  p.  22,  and  Wells  v. 
Ody,  6  D.  &  R.  360. 

fford  Denman,  C.  J.  (in  summing  up.)  If  the  defendant  directed  the  police 
officer  to  take  the  plaintiff  into  custody,  he  is  liable  in  the  present  action  for 
false  imprisonment ;  but.  if  he  merely  made  his  statement  to  the  constablci 
leaving  it  with  the  constable  to  act  or  not  as  he  thought  proper,  that  is,  if  the 
defendant  in  effect  said,  "  You  may  take  him  if  you  think  proper,"  then  the 
defendant  will  not  be  liable,  at  least  not  in  this  form  of  action.  Police  officers 
are  quite  wrong  to  take  a  person  into  custody  merely  because  another  says  <'  he 
has  cruelly  used  my  horse.''  They  should  either  inquire  into  all  the  particu- 
lars, or  else  they  should  see  the  animal,  so  as  to  form  a  judgment  as  to  what 
has  occurred.  If  the  defendant  gave  the  plaintiff  in  charse  to  the  police  officer, 
your  verdict  ought  to  be  for  the  plaintiff;  and  as  the  defendant  was  not  the 
owner  of  the  horse,  I  am  of  opinion  that  he  was  not  entitled  to  notice  of  action, 
aa,  not  being  the  owner,  he  could  have  no  right  to  apprehend  an  offender. 

Verdict  for  the  plaintiff. 

Humfrey^  for  the  plaintiff. 

(a)  6  ft  6  Will.  4,  c.  69.  This  clause  is  in  the  usual  form  of  clauses  relatire  to  notice 
of  action. 

(6)  By  which  it  is  enacted,  <Hhat  when  and  so  often  as  any  of  the  said  offences  shall 
happen,  it  shall  and  may  be  lawful  to  or  for  any  constable  or  other  peace  officer,  or  for 
the  owner  of  any  such  cattle  or  animal,  upon  view  thereof,  or  upon  the  information  of 
any  other  person  (who  shall  declare  his,  her,  or  their  name  or  names  and  place  or  places 
of  abode  to  the  said  constable  or  other  peace  officer),  to  seize  and  secure  by  the  authority 
of  this  act,  and  forthwith  and  without  any  other  authority  or  warrant  to  conrey  any  such 
offender  before  any  one  justice  of  the  peace  within  whose  jurisdiction  the  offence  shall 
have  been  committed,  to  be  dealt  with  according  to  law,  and  such  justice  shall  forthwith 
proceed  to  examine  upon  oath  any  witness  or  witnesses  who  shall  appear  or  be  produced 
to  gire  information  touching  any  such  offence  (which  oath  the  said  justice  is  hereby 
au&orised  and  empowered  to  administer)." 
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Sir /*.  PoS^y  for  the  defendant 

[Attomejs— TT.  C.  Upstone,  and  PeoeAiy.] 

In  the  ensaing  Term,  Sir  R  Pollock  applied  for  a  new  trial^  bat  the  Court 
refosed  a  rale. 


*KOBERTS  V.  CROFT  and  MILLER.    FA.  8.  [*376 

If  the  counsel  for  a  defendant  has  addressed  the  juiy  and  examined  witnesses,  he  has  no 
rig^t  then  to  address  the  Judge  for  a  nonsuit 

Assumpsit  on  a  bill  of  exohanre,  drawn  by  the  plaintiff  on  the  defendantSy 
and  aooepted  by  them.  The  defenduit  Croft  sufiered  judgment  to  go  by  default. 
Pleas  by  the  defendant  Miller — ^first,  that  he  did  not  accept :  secondly,  that,  at 
the  time  of  the  acceptance,  the  defendants  Miller  and  Croft  were  in  partnership, 
and  that  the  defendant  Croft  accepted  this  bill  without  the  knowledge  of  the 
defendant  Miller,  and  that  the  acceptance  was  not  in  respect  of  any  thing  relating 
to  the  partnership^  and  that  the  plaintiff  did  not  draw  the  bill  in  respect  of  anj 
thing  relating  to  the  partnership,  of  all  which  the  plaintiff  had  notice,  (oon- 
olading  with  a  verification.)  Replication — that  the  plaintiff  drew,  and  that  the 
defendant  Croft  accepted  the  bill  in  the  name  of  the  partnership,  and  in  respect 
of  things  relating  to  the  partnership,  (concluding  to  the  country.) 

The  plaintiff  having  made  out  a  prim&  facie  case, 

Sir  F,  PoUoek  addressed  the  jury  for  the  defendant  Miller,  and  called  and 
examined  witnesses.  After  this,  he  wished  to  address  the  Lord  Chief  Jostioe 
for  a  nonsuit. 

Sir  W.  FoQett,  for  the  plaintiff.  It  is  very  unfiur  for  the  counsel  for  the 
defendant  to  make  another  address  to  the  Court,  after  he  has  gone  into 
evidence. 

Sir  F,  Pollock,  I  submit  that  I  have  a  right  to  take  a  point  of  nonsnit  in 
any  stage  of  the  case. 

Lord  Denm AN,  C.  J.  I  think  that  the  introduction  of  such  a  practice  as 
that  which  you  contend  for,  would  be  in  the  highest  degree  inconvenient.  When 
h  plaintiff's  case  is  closed,  you  may,  if  you  think  that  there  is  no  evidence  pco^ 
to  go  to  the  jury,  ask  the  judge  to  nonsuit ;  but  if  *you  address  the  jury  ^ 
and  call  witnesses,  I  think  you  then  ought  not  to  do  it.  However,  in  this  case, 
there  is,  I  think,  evidence  to  go  to  the  jury. 

Sir  W.  FoOeU  replied. 

Lord  DsNBfAN,  C.  J.,  summed  up  the  evidence,  and  the  jury  found  a 

Verdict  for  the  defendant  Miller. 

Sir  F.  FoUeU,  Bumfrt^,  and  BtUtj  for  the  plaintiff. 

Sir  F.  Pollock^  R.  Alexander,  and  R.  V.  RkharcU,  for  the  defendant  Miller. 

[Attorneys— i206«rte,  and  A.  (Hare,'] 


PRINGLE  V.  WBRNHAM.     Fd>,  9. 

To  sustain  an  action  on  the  case  for  darkening  the  plaintiff's  windows,  It  is  not  sufficient 
that  a  ray  or  two  of  light  should  be  obstructed.  The  question  is,  whether,  in  conse- 
quence of  the  obstruction,  the  plaintiff  has  less  light  than  before,  to  so  considerable  a 
degree  as  to  iigure  the  plaintiff's  property  in  point  of  ralue. 
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^  Oass,  for  darke&iDff  seyenl  windows  in  the  bade  of  ibo  plaintiff's  house, 
idtnato  at  No.  10,  Argyie  Street^  Be^nt  Siraet*  Pleas — first,  not  gnilty ;  seoondl j. 
that  the  dwelling-house  of  the  plaintiff  is  not  darkened,  and  that  the  light  and 
air  are  not  hindered  from  coming  into  and  .through  the  windows  of  the  said 
dwelling-house,  &io.,  (following  the  words  of  the  declaration  and  oonoluding  to 
the  country.) 

It  appeiured  that  the  defendant  had  erected  a  building,  which  was  in  height, 
from  the  ground  to  the  ridge  of  it,  twentj-'nine  inches ;  this  building  being 
directly  opposite  the  windows  in  question.  »This  building  was,  to  the  height  of 
Be?enteen  feet  nine  inches  from  the  ground,  at  a  distance  from  the  nlaintiff's 
house  of  twenty-three  feet  and  a  half;  but  the  roof  of  the  building,  which  mea- 
uted.twelYe  feet  from  the  bottom  of  it  to  the  ridge,  slanted  back  from  the 
l>lamtiff's  house  about  seven  feet  further. 

^781  *^^  ^^  proved  by  Mr.  Shepherd,  the  Emg's  counsel,  that  he  had 
J  rended  for  eleven  years  in  the  plaintiff's  house,  and  he  stated  that  the 
light  in  the  rooms  was  materially  lessened  by  the  building  of  the  defendant, 
and^  that  in  the  back  drawing-room  there  was  a  very  material  difference  in  point 
of  light,  as  he  could,  before  the  obstruction  complained  of,  when  at  the  table  in 
the  middle  of  the  room,  see  to  rood  and  write,  but  could  not  do  so  now.  It  was 
also  stated  by  Mr.  Sibley,  a  surveyor,  that  before  the  erection  of  the  defend- 
ant's building,  the  ande  at  which  light  entered  the  basement  windows  on  that 
side  of  the  plaintiff's  house  was  fifty  degrees,  but  now  only  forty-five.  That  the 
anffle  at  which  light  entered  the  back  parlour  windows  was  seventy-two  degrees, 
and  now  fifty-five  degrees,  and  that  the  angle  at  which  it  entered  the  drawing- 
room  windows  was  one  hundred  and  three  ^tegrees,  but  since  only  seventy-four 
degrees,  and  he  also  stated  that  this  difference  materially  diminished  the  value 
of  the  house. 

For  the  defendant  several  surveyors  were  called,  jrho  gave  it  as  their  opinions, 
that  the  defendant's  building  did  not  materially  affect  the  light  in  the  plaintiff's 
house,  but  of  these  only  one  had  seen  the  premises  before  the  defendant's  build- 
ing had  been  erected,  and  that  one  had  not  seen  it  since.  It  was  also  proposed 
to  shew  that  at  an  antecedent  period  there  had  been  an  obstruction  of  the  light 
of  the  plaintiff's  windows,  by  boards  which  had  been  put  up  at  the  end  of 
the  defendant's  premises;  but  on  this  part  of  the  case  the  evidence  was 
not  very  distinct. 

Lord  Denman,  C.  J.,  (in  summing  up.)  Eveiy  one  is  entitled  to  enjoy  that 
portion  of  light  which  he  has  enjoyed  through  tne  windows  of  his  dwelling- 
house  for  a  long  pmod  of  time.  The  first  question  is,  whether,  in  con- 
sequence of  this  building  of  the  defendant's,  the  plaintiff  has  less  light 
than  before,  to  so  considerable  a  degree  as  to  injure  the  plaintiff's  property  in 
^791  ^^^^  ^^  value.  To  ^sustain  this  action  there  must  have  been  a  consi- 
^  derable  obstruction  of  light,  and  the  merely  taking  off  a  ray  or  two  will 
not  be  sufficient.  You  will  consider  the  evidence  of  the  different  witnesses  on 
both  sides,  and  say  whether  the  circumstances  convince  you  that  there  has  been 
a  real  diminution  of  the  value  of  the  plaintiff's  house  by  this  building  of  the 
defendant;  and,  if  so,  you  will  consider  the  amount. 

KnowleSf  for  the  defendant.  The  defendant  will  alter  his  building,  if  the 
present  verdict  should  be  a^inst  him. 

LoBi)  DaNMAN,  C.  J.  Then  the  only  question  is,  whether  you  think  that 
the  plaintiff  has  been  put  to  serious  damage  by  the  alterations  made  on  the  de- 
fendant's premises. 

Yerdict  for  the  plaintiff,  for  the  damages  in  the  declaration,  but  to  be  re- 
duced to  Is.  on  i^e  defendant's  building  being  altered. to  the  satisfiMtion 
of  Mr.  Baker.(a) 

(a)  See  the  cases  of  Back  v.  Stacey,  ante,  Vol.  2,  p.  465 ;  Parker  «.  Smith,  ante,  Vol.  5 
p.  438 ;  and  Wells  v.  Ody,  post,  p.  410. 
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Sir  W.  FMui,  aad  R.  F.  RuJuifdM,  ftir  the  plaialiff. 
Sir  F.  PMock^  Knowles,  and  Maywardf  for  the  defendant 

[Attorne78--C7oi0M  j-  Co^  and  WUlou^hb^.} 


*TAKK  r.  M'GAHBY.    Feb.  11.  [*380 

In  an  action  agungt  an  overseer  for  a  penalty  nnder  section  76  of  the  Reform  Act,  2  WOL 
4f  c.  45,  for  wilfully  inserting  Id  the  list  of  roters  the  names  of  persons  not  entitled  to 
YOte,  it  is  not  essential  that  the  defendant  should  have  aeted  from  any  cormpt  motire, 
it  is  sufficient  if  he  has  acted  wilfully. 

Debt  on  the  79th  section  of  the  Beform  Act,  2  Will.  4,  c.  45,  to  recover  the 
penal  snm  of  500/.  against  the  defendant,  an  overseer  of  ihe  parish  of  St.  PUi- 
eras,  for  wilfully  contravening  and  disobeying  the  provisions  of  the  act  by  in- 
serting the  names  of  Michael  Gibbs,  John  Henry  Benham,  and  Alexander 
Frazier  in  the  list  of  voters  for  the  borough  of  Marylebone,  they  not  being  in 
tact  entitled  to  vote  for  that  borough.  Pleas — first,  that  the  defendant  was  not 
one  of  the  overseers  of  the  poor  of  the  parish  of  St.  Pancras;  and,  second,  thai 
the  defendant  "  did  not  willfully  contravene  or  disobey  the  provisions  of  the  said 
act  with  respect  to  the  insertion  of  the  names''  of  the  said  M.  G.,  J.  H.  B.  and 
A.  R(a) 

(a)  As  the  forms  of  the  pleadings  may  be  useful  in  practice,  we  hare  subjoined  them. 

Declaration — ^That  the  said  defendant,  before  and  at  the  time  of  theicommitting  of  the 
offences  hereinafter  mentioned,  to  wit,  on  the  21st  day  of  April,  1835,  and  from  thence 
for  a  long  space  of  time,  to  wit,  hitherto,  was  one  of  the  overseers  of  the  poor  of  the 
parish  of  St  P.,  in  the  county  of  M.,  the  same  parish  being  situate  within  the  borough  of 
Marylebone,  in  the  county  of  M.,  and  which  said  borough,  before  and  at  the  time  of  the 
committing  of  such  offences,  was  and  now  is  a  borough  that  returned  and  retuma  two 
members  to  serre  in  Parliament,  by  virtue  of  the  statute  made  and  passed  in  the  2d  year 
of  the  reign  of  his  present  Majesty,  intitled  "  An  Act  to  amend  the  Representation  of  the 
People  in  England  and  Wales  f  and  th^  said  plaintiff  further  says,  that  heretofore,  and 
after  the  passing  of  the  said  act  of  Parliament,  and  after  the  20th  day  of  July,  1835,  to 
wit,  on  the  Slst  day  of  July,  1835,  the  defendant,  as  such  overseer  of  the  poor  of  the  said 
parish,  knowingly,  wilfUlly,  corruptly,  and  unlawfully  contravened  and  disobeyed  the 
provisions  of  the  said  act  with  respect  to  the  matter  of  making  out  an  alphabetical  list 
in  and  for  that  year  of  all  persons  entitled,  by  virtue  of  the  said  act,  to  vote  in  the  elec- 
tion of  members  to  serve  in  Parliament  for  the  said  borough  of  M.,  in  respect  of  the  occa- 
pation  of  premises  of  the  clear  yearly  value  of  not  less  than  102.,  as  in  the  said  act  men- 
tioned, situate  wholly  or  in  part  within  the  said  parish  of  St  P.,  in  this,  to  wit,  that  th« 
said  defendant,  so  being  such  overseer  as  aforesaid,  heretofore,  and  after  the  said  20th 
day  of  July,  1835,  to  wit,  on  the  31st  day  of  July,  1835,  knowingly,  wilfully,  and  cor- 
ruptly, and  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  insnted 
and  caused  to  be  inserted,  in  a  certain  list  which  was  then  made  out  by  him  as  such 
overseer  as  aforesaid,  on  behalf  of  himself  as  such  overseer  as  aforesaid  and  the  other 
overseers  of  the  poor  of  the  said  parish  of  St  P.,  as  and  for  and  purporting  to  be  an 
alphabetical  list  made  out  by  the  overseers  of  the  poor  of  the  said  parish  of  all  persons 
entitled  by  virtue  of  the  said  act  to  vote  in  the  election  of  members  to  serve  in  Parlia- 
ment for  the  said  borough  of  M.,  in  respect  of  the  occupation  of  premises  of  the  dear 
yearly  value  of  not  less  than  102.,  as  in  the  said  act  mentioned,  situate  wholly  or  in  part 
within  the  said  parish,  the  name  of  a  certain  person,  to  wit,  Michael  Gibbs,  as  a  person 
entitled  by  virtue  of  the  said  act  of  Parliament  to  vote  in  the  election  of  members  to  s^ve 
in  Parliament  for  the  said  borough,  in  respect  of  the  occupation  of  certain  premises,  to 
wit,  6,  Belgrave  Street,  within  the  said  parish ;  although  the  said  defendant,  at  the  time 
of  his  making  out  such  list  as  aforesaid,  and  inserting  therein  the  name  of  the  said 
Michael  Gibbs  as  a  person  so  entitled  to  vote  as  aforesaid,  knew  that  the  said  Michael 
Gibbs  had  not  occupied  within  the  said  borough,  as  owner  or  tenant,  the  said  premises, 
or  any  house,  ware-house,  dwelling-house,  shop,  or  other  building,  being  either  separately 
or  jointly  with  any  land  within  the  said  borough  occupied  therewith  by  him  as  owner, 
or  occupied  therewith  by  him  as  tenant  under  the  same  landlord,  of  the  clear  yearly  valne 
of  not  less  than  lo;.,  for  12  calendar  months  next  previous  to  the  last  day  of  July  in  the 
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Mgoi  ^^  alphabetical  list  of  yoters  in  the  borough  of  Marylebone,  *whom 

^  the  overseers  returned  as  entitled  to  vote  in  ^respect  of  property  in  the 
parish  of  St.  Pancras^  was  put  in,  signed  by  the  defendant  and  others.  It  con- 
tained the  names  in  question. 

*3831       *^^  appeared  that  in  the  parish  of  St.  Paneras,  the  office  of  overseer  of 

-^  the  poor,  as  it  regards  the  poor,  is  little  more  than  nominal,  the  affiiirs 

of  the  poor  being  managed  by  directors  and  by  guardians  appointed  under  a 

said  year  of  oar  Lord,  1835;  and  although  the  sud  defendant  then  well  knew  that  by 
reason  thereof  the  sud  Michael  Gibba  was  not,  as  in  troth  and  in  fact  the  said  Michael 
Gibbs  was  not,  entitled  by  Tirtue  of  the  said  act  of  Parliament  to  vote  or  to  hare  his 
name  inserted  in  the  said  list  as  a  person  entitled  to  vote  in  the  election  of  members  to 
serve  in  Parliament  for  the  said  borough,  in  respect  of  the  occupation  of  premises  of  the 
clear  yearlj  ralae  of  not  less  than  102.,  as  in  the  said  act  mentioned,  situate  wholly  or  in 
part  within  the  said  parish ;  and  aUo  in  this,  to  wit,  that  the  said  defendant  so  being  such 
overseer  as  aforesaid,  after  the  20th  day  of  July,  1836,  to  wit,  on  the  said  31st  day  of 
Jalj,  1835,  knowingly,  wilfully,  corruptly,  and  contrary  to  the  form  of  the  statute  in  such 
ease  made  and  proyided,  inserted  in  the  said  list  so  made  out  as  aforesaid,  the  name  of  a 
certain  other  person,  to  wit,  John  Henry  Benham,  as  a  person  entitled  by  yirtue  of  the 
said  Act  of  Parliament  to  vote  in  the  election  of  members  to  serve  in  Parliament  for  the 
said  borough  in  respect  of  the  occupation  of  certain  premises  situate  within  the  said 
parish,  to  wit,  17,  Melton-street,  although  the  said  defendant  at  the  time  of  his  making 
oat  such  list  as  aforesaid,  and  inserting  therein  the  name  of  the  said  John  Henry  Benham 
as  such  person  entitled  to  rote  as  aforesaid,  well  knew  tiiat  the  said  J.  H.  B.  had  not,  as 
in  troth  and  in  fact  the  said  J.  H.  B.  had  not,  on  or  before  the  said  20th  day  of  July  in 
the  said  year  of  our  Lord,  1835,  paid  certain  assessed  taxes,  amounting  to  a  large  sum, 
to  wit,  U.  10«.  10^,  which  had  become  payable  from  him  in  respect  of  the  said  last-men- 
tioned premises,  to  the  6th  day  of  April  next  preceding  the  time  of  the  said  defendant's 
making  out  such  list  as  aforesaid,  to  wit,  on  the  5th  day  of  April,  1835 ;  and  alao  in  this, 
to  wit,  that  the  said  defendant  as  such  overseer  as  aforesaid,  after  the  said  20th  day  of 
July,  1835,  aforesaid;  to  wit,  on  the  said  31st  day  of  July,  1835,  aforesaid,  knowingly, 
wilfully,  and  corroptly,  and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  inserted  in  the  said  list  so  made  out  as  aforesaid,  the  name  of  Alexander  Fra- 
aier  as  a  person  entitled  by  virtue  of  the  said  act  of  Parliament  to  vote  in  the  election  of 
members  to  serve  in  Parliament  for  the  said  borough,  in  respect  of  the  occupation  of  cer- 
tain premises  situate  within  the  said  parish,  to  wit,  6,  Tottenham  Court  New  Road, 
although  the  defendant  at  the  time  of  his  making  and  signing  such  list  as  aforesaid,  and 
inserting  therein  the  name  of  the  said  Alexander  Frazier  as  such  person  entitled  to  vote 
as  aforesaid,  well  knew,  as  the  fact  was,  that  the  said  premises  in  respect  of  the  occupa- 
tion of  which  the  said  Alexander  Frasier  was  inserted  as  a  person  entitled  to  vote  as 
aforesaid  were  then  occupied  by  one  Alexander  Frater^  and  not  by  Alexander  Frasier, 
and  although  the  said  defendant  then  well  knew  that  the  said  Alexander  Frater  had  not, 
as  in  troth  the  said  Alexander  Prater  had  not,  on  or  before  the  said  20th  day  of  July, 
1835,  paid  certain  assessed  taxes,  amounting  to  a  large  sum,  to  wit,  3/.  \a,  9d.  which  had 
become  payable  from  him  in  respect  of  the  said  last-mentioned  premises  previously  to 
the  6th  day  of  April  next  preceding  the  time  of  the  said  defendant's  making  out  such  list 
as  aforesaid,  to  wit,  on  the  5th  day  of  April  in  the  year  of  our  Lord,  1835:  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  whereby  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  defendant  for  his  offence  hath  become 
and  is  liable  to  be  sued  in  this  action  at  the  suit  of  the  plaintiff,  (who  before  and  at  the 
time  of  the  committing  of  the  said  offences  was  and  now  is  an  elector  of  members  to  serve 
for  the  said  borough,)  for  the  penal  sum  of  500/.,  which  the  said  plaintiff  hereby  demands 
of  the  defendant  Tet  the  said  defendent  has  not  paid  the  said  sum  above  demanded  or 
any  part  thereof,  and  the  same  is  still  wholly  due  and  unpaid,  and  therefore  the  plaintiff 
brings  his  suit,  ftc. 

Pleas — first, — ^The  said  defendant,  by  George  Francis  Cooke  his  attoraey,  says,  that  he 
was  not  one  of  the  overseers  of  the  poor  of  the  parish  of  8t.  Pancras  in  manner  and  form 
as  the  said  plaintiff  hath  above,  in  his  said  declaration,  in  that  behalf  alleged;  and  of 
this  he  the  said  defendant  puts  himself  upon  the  country,  ftc.  Second, — And  for  a  ftir- 
ther  plea  in  this  behalf  the  defendant  says,  that  he  did  not  wilfully  contravene  or  disobey 
the  provisions  of  the  said  act,  or  any  of  them,  with  respect  to  the  insertion  of  the  names 
of  the  said  Michael  GKbbs,  John  Henry  Benham,  and  Alexander  Frazier,  or  either  of  them, 
in  the  said  list,  as  persons  entitled  to  vote  in  the  election  of  meiibers  to  serve  in  parlia- 
ment for  the  said  borough  in  manner  and  form  as  the  said  plaintiff  hath  above  in  the 
s^d  declaration  in  that  behalf  alleged;  and  of  this  the  said  defendant  puts  himself  upon 
the  country,  itc, 

(Signed)  John  Bayley. 
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local  act  of  parliamenty  the  ntea  being  oolleoted  by  ooQeotois;  tfie  priTale  act 
of  porliajnent  also  directing  the  appointment  of  four  aeoatant  oyeraeers.  It  was 
proTed  that  notices  of  app^  in  oases  of  paxochial  settlement,  are  signed  by  the 
assistant  oyeraeers,  and  that  the  defendant  had  been  appointed  one  of  the  aaaa- 
tant  overseers  at  a  salary  of  300^.  a  year.  He  had  originaUy  ugned  the  list  in 
qnestion  as  clerk  to  the  overseen  i  but  it  being  ascertained  by  Mr.  Coventry, 
tne  revising  barrister,  that  the  defendant  was  an  assistant  overseer,  he  canaed 
the  defendant  to  sign  the  list  as  snch ;  and  it  was  also  proved  that  the  defendant 
bad  acted  as  assistant  overseer  on  oUier  occasions. 

It  was  proved  by  Mr.  Coventry,  who  was  the  revising  barrister,  that  he  straek 
off  the  names  of  Mr.  Gibbs  and  Mr.  Benham,  and  altered  the  spelling  of  Mr. 
Eraser's  name  at  the  desire  of  the  defendant ;  but  that  Mr.  Fraser's  *vote  r^Mi 
was  not  strnck  oS,  as  the  notice  of  objection  had  been  implied  by  the   ■- 
overseers  to  another  person  of  the  name  of  Eraser. 

It  was  proved  by  Mr.  Thompson,  one  of  the  ooUeotore  of  assessed  taxes  of  the 
parish  of  St.  Pancra8,that  in  the  month  of  July  last  he  attendedat  the  vestiy  room, 
where  the  defendant  called  over  names,  and  that  he  called  over  the  name  of  Mr. 
Eraser,  of  whom  the  witness  told  the  defendant  that  he  had  not  paid  his  assessed 
taxes;  to  which  the  defendant  replied,  ''Never  mind,  go  on — answer  my  ques- 
tions— ^yon  are  not  to  patc[neBtions  to  me :"  and  it  was  proved  by  Mr.  Thiaelton, 
that  he  on  the  same  occasion  informed  the  defendant  that  Mr.  Benham  had  not 
paid  his  assessed  taxes,  and  that  Mr.  Oibbs  had  not  occupied  his  house  a  suffi- 
cient time  to  entitle  him  to  a. vote;  and  that  to  this  intimation  the  defendant 
replied,  "goon." 

It  was  proved  that  Mr  Eraser  «nd  Mr.  Benham  had  not  in  fact  paid  their 
assessed  taxes,  and  that  Mr.  &ibb's  occupation  of  the  premises  for  which  he  was 
stated  in  the  list  to  be  entitled  to  vote,  had  not  been  sufficiently  long  to  entitle 
him  to  vote,  but  that  he  was  entitled  to  vote  in  respect  of  successive  occupatioiis^ 
if  he  had  been  so  described  in  the  list. 

Erom  the<oroe&««xamination  of  the  different  witnesses  for  the  plaintiff,  it  ap- 
peared that  in  the  parish  of  St.  Pancras  there  are  from  105,000  to  110,000  in- 
habitants, and^  about  10,000  rate-pav^ra,  of  whom  about  6000  are  entitled  to 
vote  tor  members  of  parliament  for  the  borough  of  Marylebone. 

OampbeU,  A.  Qt.  There  is  no  proof  at  all  that  the  defendant  has  acted  wil- 
fully. If  he  acted  as  he  has  done  from  mistake,  he  is  not  liable  in  this  action. 
Out  of  6000  voten,  only  three  are  selected ;  and  in  the  confusion  that  would 
necessarily  arise  in  the  midcing  of  such  a  list,  is  it  not  infinitely  more  probable 
that  the  defendant  acted  from  mistake,  and  not  from  any  corrupt  motive  t 

^Lord  BxNMAN,  C.  J.  (in  summing  up.)  It  is  not  neoessary  to  shew  r*3g5 
that  the  defendant  acted  from  any  corrupt  motive.  If  he  wilfully  dis-  ^  ^ 
obeyed  the  provisions  of  the  act  of  parliament,  your  verdict  must  pass  against 
him  in  this  action.  With  respect  to  confusion  occurring  in  the  making  out  of 
the  list,  I  confess  that  I  do  not  see  the  slightest  occasion  for  any.  It  is  like  a 
complicated  machine,  which  confuses  at  a  single  view,  but  may  not  be  at  all 
complex  in  its  details.  It  is  true,  that  only  three  instances  «re  selected  out  of 
a  long  list  of  names;  but  there  is  distinct  evidence  that  the  defendant  disre- 
garddl  the  notice  given  to  him  by  the  witnesses  that  these  three  penons  had  no 
right  to  vote.  There  is  no  doubt  that  the  defendant  was  the  overseer,  as  he 
noted  as  such.  It  is  the  duty  of  the  overseer  to  make  out  the  list,  and  he  may 
ask  such  questions  as  he  pleases  of  the  coUecton  of  assessed  taxes,  to  enable 
him  to  do  so;  but  if  his  notice  is  distinctly  drawn  to  particular  names,  he  has 
the  opportunity  of  correcting  his  list  at  the  time,  and  he  is  bound  to  do  so. 
The  names  were  introduced  improperly;  you  will  say  whether  it  was  done  with 
design.  If  you  think  that  the  defendant  did  not  do  this  wilfully,  you  will  ind 
a  verdict  in  his  favour;  but  if  you  think  he  did  it  wilfully,  you  will  find  for 
the  plaintiff  for  such  amount  as  you  think  proper.(a) 

Verdict  for  the  plaintiff  for  SO^ 

(a)  By  the  76th  secUon  of  the  Beform  Act,  2  Will.  4,  c.  46,  anj  person  contraTeniag 


386]  7  Cabringtoh  ft  Payne.  669 

fiir  F.  FtOkiiy  Pfati,  snd  l^nOimon,  fm  the  plaintiff. 

Cam^heUy  A.  O.,  Sir  /I  JMlocky  and  JbAn  Bayley^  for  the  defendant. 

[Attomejs— >Sbai&fin^,  and  6^.  F,  Cooke,"] 
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OALTEBT,  Adminiatrator  of  LATCOOK  v.  FLOWER.    J%6.  18. 

U^  during  the  erofls-ezamiaatioii  of  one  of  the  plaintiir'fl  witaeMoa,  the  defendant^a  coon* 

ael|  under  a  notice  to  produce,  call  for  a  book  which  the  plaintiff'a  counsel  prodncea— 
the  defendant's  counsel,  if  he  looks  over  the  book,  so  as  to  see  the  contents  of  sereral 
pages  of  it,  will  be  bound  to  put  it  in  as  his  eridence. 

Assumpsit  for  gobds  acid  by  the  intestate  to  the  defendant.  Pleas— first; 
non-aasnmpsit ;  secondly,  a  set-off;  and,  thirdly,  the  Statute  of  Limitations. 
Beplication  to  the  second  plea,  the  Statute  of  Limitations,  and  to  the  third, 
that  the  eanse  of  action  arose  within  six  years. 

In  the  course  of  the  examination  of  one  of  the  plaintiff's  witnesses — 
Kdfyy  for  the  defendant,  called  for  the  ledger  of  the  intestate  under  a  notice  to 
produce. 

Oamj^beHf  A.  O.,  for  the  plaintiff.  I  will  produce  it  if  it  is  called  for  as 
your  evidence. 

Kdly.    I  call  for  it,  but  subscribe  to  no  condition. 

Lord  DxNMAK,  G.  J.  If  the  intestate's  ledger  is  called  for  under  a  notice 
to  produce,  and  it  is  not  produced,  Mr.  KeUy  may  cross-examine  as  to  its  con- 
tents;  but  if  it  is  produced  and  given  to  Mr.  jCb%,  it  will  be  for  me  to  decide 
whether  Mr.  Kdly  makes  such  use  of  it  as  will  compel  him  to  use  it  as  hia 
evidence. 

The  book  was  produced,  and  Kdfy  turned  over  several  pages  of  it,  so  as  to 
look  at  the  contents  of  them. 

Lord  DiNMAN,  0.  J.  I  ought  now  to  say,  that  if  Mr.  Kdly  looks  at  the 
book  he  will  be  bound  to  put  it  in  as  his  evidence. 

Keliy.    Certainly,  I  am  fully  aware  that  I  must  do  so. 
i^^'j't       Lord  Denhak,  C.  J.    1  have  mentioned  this  because  *it  has  been 
-^  supposed  by  some,  that  an  opposite  counsel  may  look  at  papers  or  books 
called  for  under  a  notice  to  produce,  and  then  not  use  them. 

The  cause  was  referred. 

Oampbdlf  A.  O.,  Chilton^  t^d  W,  J,  Akocander,  for  the  plaintiff. 

Kelly f  and  KnotoleBf  for  the  defendant. 

[Attorneys^  VofufereoRii  ^  Co.;  and  R.  f  W.  OlderthMf.'] 


EDMUNDS  V.  WILKINSON.    Feb.  26. 

A.  by  agreement,  not  under  seal,  in  consideration  of  B.'8  consenting  to  a  supertedeas  of 

that  act  is  made  liable  to  be  sued  «for  a  sum  of  6002.;  but  the  Juiymay  find  their  verdict 
for  the  fhll  sum  of  5002..  or  for  any  less  f um  which  the  said  jury  shall  think  it  Just  that 
he  should  pay  for  such  his  offence." 
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a  commiBsion  against  him,  uDdertook,  in  ike  event  of  hie  recovering  a  certain  eetate,  to 
liquidate  B.'b  claim  on  him,  which  he  was  not  boand  legally  to  do: — ^Held,  that  this 
raised  an  implied  promise  on  the  part  of  A.  to  take  some  steps  for  the  recoyeiy  of  the 


Absumpsit  on  the  following  agreement;  dated  the  28th  November,  18S4. 

<<In  consideration  of  your  signing  the  consent  to  the  supersedeas  of  my  com- 
mission, I  ondertake,  in  the  event  of  my  reooverinff  the  otandish  property,  to 
liquidate  yonr  claim  against  me,  amounting  to  130^.  13f.  &d.f  although  I  am 
not  legally  liable  to  the  same." 

It  was  stated  that  the  only  mode  of  recovering  the  Standish  property  was  by 
writ  of  right,  the  time  for  brining  which  expired  in  Hay,  1835;  and  it  was 
proved  on  the  part  of  the  plaintiff  that  search  had  been  made  at  the  proper 
offices,  and  no  proceedings  at  all  appeared  to  have  been  taken  to  recover  the 
property  mentioned  in  the  agreement. 

Sir  W.  FoUett  for  the  defendant  submitted  that  under  the  terms  of  the  agree- 
ment there  was  not  any  undertaking  to  pursue  the  claim  to  the  Standish  pro- 
perty with  diligence. 

Oamphellf  A.  G.,  for  the  plaintiff.     The  law  will  imply  such  an  undertaking. 
This  is  like  the  case  of  a  contract  for  the  sale  of  tallow,  which  was  to  be  sold 
on  the  arrival  '^'of  the  vessel;  and  it  was  held  that  the  party  was  vmqq 
bound  under  the  contract  to  secure  the  arrival  of  the  vessel  in  reason-  ■- 
able  time. 

Lord  DxNMAN,  C.  J.  Suppose  that  lotteries  were  lawful,  and  that  the 
defendant  had  promised,  that  if  the  plaintiff  would  join  in  superseding  his 
commission  he  would,  in  the  event  of  his  gaining  a  twenty  thousand  pound 
prize,  pay  the  pluntiff's  claim  out  of  the  money.  Would  that  be  an  under- 
taking by  which  he  would  bind  himself  to  buy  a  ticket  J 

Oamphdly  A.  6.     No,  that  would  not  be  reasonable. 

Sir  W.  FoUett.  The  contract  must  speak  for  itself,  and  cannot  be  sustuned 
upon  implication.  This  is  not  like  the  case  of  goods  to  be  sold  on  the  arrival 
of  a  vessel,  for  the  usage  of  trade  requires  that  the  party  shall  take  the  proper 
steps  to  secure  its  arrival. 

Evidence  was  then  given  of  facts  not  material  to  the  present  point;  and  at 
the  close  of  the  plaintiff's  case-^ 

Sir  W.  FoUett,  for  the  defendant,  applied  for  a  nonsuit. 

Lord  DENfiiAN,  G.  J.  I  do  not  think  that  there  should  be  a  nonsuit;  for  it 
is  a  proper  subject  for  consideration  whether,  when  the  promise  necessarily  im- 
plies that  proceedings  must  take  place,  the  undertaking  to  proceed  may  not  also 
DC  implied  ? 

Sir  W.  FoUett,  in  his  address  to  the  jury,  pointed  out  several  eminent  con- 
veyancers, and  others,  whom  he  stated  had  been  subpoenaed  on  the  part  of  the 
C'  itiff,  but  had  not  been  called;  and  he  argued  that  they  were  not  called, 
use  the  plaintiff  was  satisfied  tl^at  on  cross-examination  they  would  be 
obliged  to  admit  that  the  plaintiff  was  not  able  in  point  of  law  to  recover  the 
Standish  estate. 

*JjORD  Denman,  C.  J.,  (in  summing  up,)  said,  that  the  agreement  r«ooQ 
implied  a  promise  to  take  some  step  for  the  recovery  of  the  estate ;  and  ■- 
left  it  to  the  jury  to  say  whether,  in  fact,  under  the  circumstances,  it  might  not 
be  presumed  that  the  defendant  had  taken  proper  care  on  the  subject. 

The  jury  found  a  verdict  for  the  defendant  upon  the  merits. 

CampbeUy  A.  G.,  and  Turner^  for  the  plaintiff. 

Sir  W.  FoUett  and  R.  K  Richards,  for  the  defendant. 

[Attorneys— (7.  WOUamef  and  Oregeon.} 
See  the  case  of  Gorbyn  ».  Leader,  ante,  Vol.  6,  p.  32. 
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Mrat  SUting  at  Weatmimter  in  TrinUy^  1836. 

BXrOBS  MB.  JUSTICn  OOLZBIDOS. 

HAIGH  V.  BELOHER,  and  Others.    May  25. 

The  judge  will  allow  the  defendant's  counsel  to  cross-examine  as  to  facts  which  appear 
to  be  irreleraat,  as  relating  to  a  third  person,  if  the  defendant's  counsel  undertake  that 
it  shall  be  shewn  bj  other  eyidence  that  these  fi&cts  are  relerant  to  the  issue. 

Tbbspass  for  breaking  and  entering  the  plaintiff's  hoose  and  taking  his 
goods.  Pleas. — ^first|  Not  guilty  ]  and  seoond, ''  that,  at  the  said  several  times 
when,  &c.,  or  at  any  or  either  of  those  times,  the  dwelling-honse  in  the  said 
declaration  mentioned  was  not  the  dwelling-honse  of  the  plaintiff;  nor,  at  the 
several  times,  when,  fto.,  or  at  any  or  ei^er  of  those  timesi  were  the  said  furni- 
ture, goods,  and  ohattels  and  effects,  nor  was  any  of  them,  or  any  part  thereof, 
the  furniture,  goods,  chattels  and  efPecte  of  the  plaintiff  in  manner  and  form,'' 
&o.,  (concluding  to  the  country.) 

*3901  ^^  ^^  opened  by  Sir  F.  Pollock^  for  the  plaintiff — ^that  *the  house  in 
J  question,  which  was  No.  430|  in  Oxford  street,  had  been  let  to  the 
plaintiff  after  the  bankruptcy  of  a  person  named  Bias,  to  whom  the  defendants 
were  assi^ees ;  and  that  the  defendants  had  caused  the  house  to  be  entered  and 
the  plaintiff's  goods  seised,  they  alleging  that  the  goods  were  the  goods  of  Bias, 
and  not  of  the  plaintiff. 

It  was  proved  by  Mr.  Schalmander,  who  was  the  first  witness  called  on  the  part 
of  the  plaintiff,  that  (as  the  agent  of  Mrs.  Wrench)  after  the  failure  of  Bias  he 
let  the  house  to  the  plaintiff,  who  was  introduced  to  him  by  Bias  as  the  tenant 
to  succeed  him.  It  was  also  proved  by  Mr.  Schtdmander  that  he,  after  this,  and 
before  the  seizure  of  the  goods  bv  the  defendants,  put  in  a  distress  for  rent. 
It  was  proposed  by  ErUj  for  the  defendant,  to  ask  the  witness  whether,  at  the 
sale  under  the  distress  for  rent,  a  servant  of  Bias  named  Yowles,  wanted  to  bid 
and  have  articles  knocked  down  to  him  without  making  any  deposit. 

Sir  F.  Pollock, — ^I  object  to  what  Yowles  said. 

Erie. — ^I  propose  to  shew  as  a  fact,  that  a  person  at  this  sale  wished  to  bid 
without  making  a  deposit;  and  that  being  forbidden,  he  went  way. 

Sir  F.  Polhck, — 'That  is  no  h/ot.  It  is  at  most  only  a  proposal  by  a  third 
person  to  bid  in  a  particukr  manner,  which  proposal  is  not  acceded  to.  Sup- 
pose, instead  of  wanting  to  be  a  bidder,  Yowles  had  been  found  taking  away 
goods  without  any  bidding  at  all,  and  had  been  taken  and  stopped  ? 

CoLEBiDGB. — ^The  question  is,  whether  this  is  a  &ct  or  not  f  If  it  is  a  fact, 
I  think  I  must  receive  evidence  of  it,  and  trust  to  the  statement  of  the  counsel 
in  the  cause  that  by  some  further  evidence  it  will  be  shewn  to  be  relevant. 
*S011  *^  ^^^^^  ^^^^  it  is  a  fact  the  same  as  if,  in  the  illustration  put  by 
-■  Sir  F,  Fbllock,  a  person  had  been  detected  taking  away  the  goods  and 
stopped.  That  is  clearly  a  fact,  though,  for  aueht  that  at  present  appears,  quite 
irrelevant.  I  must  receive  the  evidence,  on  l^*.  Erie  undertaking  to  shew  its 
relevancy  hereafter  by  evidence ;  and  the  discernment  of  the  jury  must  be 
trusted  so  far,  in  case  it  should  turn  out  to  be  immaterial. 

The  question  was  put  Yerdict  for  the  defendants. 

Sir  F  PoUockj  and  Knowle$^  for  the  plaintiff. 

ErUj  and  Steer ^  for  the  defendants. 

[Attorneys— T^plenum,  and  Leigh^l 
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In  tbe  ensiiiDg  term,  Sir  F.  PoUock  obtained  a  role  to  shew  caose  why  there 
ebould  not  be  a  new  trial :  first,  tbat  is  tbe  entering  of  the  boose  and  tbe  taking 
of  tbe  goods  was  proved,  there  ought,  at  all  events,  to  have  been  a  verdict  for  the 
plaintiff  on  the  first  issue;  and  seoondly,  that,  on  the  seeond  issaoi  the  verdict 
was  against  evidence. 


♦COURT  OF  COMMON  PLEAS.         TOU 

Adjourned  SUHngs  in  London  after  Trinity  Term^  1835. 

BJBFORB  LORD  GHISir  JU8TI0E  TIKBATm 


WALTON  and  Another  v.  FOTHERaiLL,  Administratrix  of  FOTHBR- 
GILL;  deceased.    Jufy  16. 

A  ship's  husband  covenanted  that  his  ship  shonld  at  one  port  take  in  a  qnaatity  of  brandy 
and  convey  it  to  another  port,  and  there  receive  a  cargo  of  fruit,  kc  which  tbe  freighfien 
of  the  ship  corenanted  to  supply.  He  did  not  take  the  brandy,  and  the  freightecs  did 
not  furnish  a  full  homeward  cargo ;  for  which  he  recovered  damages  against  then. 
They  afterwards  brought  an  action  against  his  widow  and  representative  to  recover 
damages  for  the  breach  of  his  covenant:*— Held,  that  they  could  not  recover  in  any 
shape,  in  that  action,  either  the  damages  they-  had  paid  him  or  the  costa  thef  had  in- 
curred  in  defending  the  former  action,  although  they  vere  prevented  from  obtaiaiBg 
the  homeward  cargo  by  the  neglect  of  the  ship's  husband  in  not  taking  in  the  branny* 

The  declaration  was  on  a  cbarterpartj,  dated  28th  of  November,  1816,  made 
between  tbe  deceased,  William  Eotnergill,  described  as  ship's  husband  of  tbe 
Elizabeth,  then  lying  at  the  port  of  Havre  de  Grace,  and  the  plaintiffs,  described 
as  of  London,  merchants  and  freighters  of  the  said  ship ;  by  which,  in  the  first 
place,  Fothergill  covenanted  that  the  ship  should  take  on  board  six  pipes  of 
brandy  of  good  quality,  with  such  other  goods  as  the  captain  might  procure  <m 
freight,  and  therewith  proceed  with  all  possible  despatch  to  the  island  of  Ter- 
ceira,  and  while  there,  or  at  St.  Michael,  as  might  be  ordered  by  the  said  freight- 
ers or  their  agents,  the  master  should  take,  load,  and  receive  on  board,  a  full 
and  complete  car^o  of  green  fruit  in  boxes,  or  other  lawful  goods  and  mercbsB- 
dize,  &c.,  and  being  so  loaded  and  despatched,  he,  the  said  master,  should  and 
would  immediately  depart,  and  proceed  with  all  possible  despatch,  either  to 
London  or  Bristol,  as  the  freighter  or  their  asents  might  order,  and  at  soch 
ordered  port,  should,  after  giving  due  notice,  deliver  the  fruit  and  other  goods 
agreeably  to  bills  of  lading ;  and  thereupon  the  voyage  should  end.    And  io 
consideration  of  the  completion  thereof,  the  said  freighters  agreed  to  pav  to  the 
said  William  Fothergill,  &c.,  6/.   for  every  ton  of  twenty  boxes,  «o.,  i^- 
Fothergill  also  engaged  to  ship  at  Havre  the  said  six  pipes  of  brandy  at  tbe 
regular  shipping  *price  of  the  day ;  and  the  freighters  guarranteed  the  ^93 
ship  a  full  and  complete  carso  home.     The  declaration  then  averred  that  '- 
William  Fothergill,  in  his  life  time,  did  not  perform  his  part  of  the  charter- 
party,  and  in  particular,  did  not  ship  the  six  pipes  of  brandy  at  Havre,  or  any 
part  thereof,  but  suffered  the  ship  to  arrive  at  Terceira  without  it ;  in  oonse- 
quence  of  which  a  person  who  had  contracted  to  purchase  the  brandy  and  pay 
for  it  in  oranges,  by  way  of  barter,  refused  to  ship  the  oranges ;  and  another  per- 
son also  refund  to  ship  oranges  3  and  the  ship  sailed  without  a  full  cargo  hooie, 
as  contemplated  by  the  charter :  by  reason  whereof  the  plaintiffs  were  deprived 
of  great  mns  and  profits,  &c.    There  was  another  averment,  that  bjr  reason  ot 
the  said  fruit  not  being  shipped,  the  plaintifib  unavoidably,  and  without  aoy 
wilful  neglect  or  default  in  them^  were  prevented  from  otherwise  obtaining  tor 
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and  loading  the  vessel  with  a  fall  cargo  home,  according  to  their  covenant ;  and 
in  consequence  an  action  was  brought  by  William  Fothergill,  in  his  lifetime, 
against  them,  in  which  he  recovered  418/.  8«.  as  damages,  and  they  were  put' 
to  200/.  expense  for  their  own  costs.  There  was  also  another  averment^  that 
in  consequence  of  the  brandy  not  being  shipped  at  Havre,  the  plaintiffs  were 
deprived  of  the  profits  which  would  have/tccrued  from  its  delivery  to  the  person 
at  Terceira,  who  had  agreed  for  its  purchase  at  a  price  £eur  exceeding  that  at 
which  it  was  to  be  shipped. 

The  plea  was  the  general  issue. 

Taddj/f  Serjt.,  in  nis  address  to  the  jury  for  the  plaintiffsi  was  contending 
that,  in  addition  to  the  other  grounds  of  damage,  they  were  entitled  to  recover 
the  418/.  8s.  and  the  costs  which  they  had  incurred  in  defending  that  action 
brought  against  them  by  Fothergill,  when 

TiNDAL.  C.  J.,  intimated  that,  in  his  opinion^  these  latter  sums  oonld  not  be 
reeovered. 
i^^qii       ^  Toddy,  Setjt.,  submitted  that  it  was  a  measve  of  damage. 

^  TiNDAL,  C.  J.  If  it  goes  to  the  root  of  those  damages,  you  should 
have  availed  yourself  of  it  then. 

Taddy^  Serjt.  We  did  seek  to  avail  ourselves  of  it,  but  it  was  held  not  to 
be  a  condition  precedent. 

TiNDAii,  C.  J.  The  law  will  not  allow  them  to  go  through  so  idle  a  cere- 
mony as  for  them  to  recover  a  sum  of  418/.  that  yon  might  recover  it  back 
again. 

Taddffy  Seijt.  But  if  it  ooald  not  be  used  as  a  defence  to  the  first  action,  it 
Biiiat  be  the  subjeet-matter  of  damases  in  the  second :  not  the  price  sum,  but  as 
a  mode  of  showing  the  amount  to  which  we  are  entitled. 

TiNDAL,  C.  J.  The  damage  will  be  the  loss  in  consequence  of  the  not  ship- 
ping the  brandy,  and  all  such  damages  as  are  the  necessary  and  natural  conse- 
qaences.  Might  you  not  have  bought  brandy  yourselves,  and  charged  the  dif- 
rorence  in  the  price.  No  man  would  be  safe  if  your  rule  were  to  prevail.  If 
I  contract  to  transfer  stock,  and  do  not,  the  party  with  whom  I  contracted  has 
no  right  to  tell  me  a  month  afterwards  that  if  I  had  transferred  the  stock  he 
eould  have  bought  an  estate  with  the  money.  There  was  a  case  of  a  man  who 
brought  an  action  against  the  keeper  of  a  ferry  boat,  for  refusing  to  carry  him 
aorofls  a  river,  in  consequence  of  which  he  sustained  loss  by  not  being  able  to 
keep  an  appointment.  But  it  was  held  that  he  could  not  recover  damages  on 
any  such  ground. 

Taddy,  Seijt.     If  a  man  contracts  to  do  an  impossibility,  he  is  liable  in 
damages  if  he  does  not  do  it.     The  getting  the  brandy  to  Terceira  was  the  mode 
by  which  we  were  to  get  the  oranges  and  pay  the  freight. 
*3Q51       *'^^  ^^®  progress  of  the  case,  on  being  askea  by  Taddy,  Serjt.— 

•*  TiNDAL,  C.  J.,  said — ^I  have  a  very  strong  opinion  on  the  question  of 
damages.  I  think  they  must  be  the  necessary  and  immediate  consequence,  and 
not  BO  remote  as  those  sought  to  be  recovered. 

Upon  this  the  parties  entered  into  an  arrangement,  and  a  juror  was  with- 
drawn. 

Taddy,  and  Tal/aurd^  Serjts.,  and  C.  Clarkef  for  the  plaintiffs. 

Sir  F.  PoUock,  Bompas^  Serjt.,  and  R.  F.  Rtchardtf  for  the  defendant, 

[Attoraey8--CAt{cofo,  and  Pmrce  j*  Cb.] 
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AdjouTTied  JSSUingsat  Weetminder^  after  Michaelmas  Tkrmj  1835. 

^ETORB  LORD  CHIEF  JUSTICE  TINDAL. 

TARPLEY,  Qerk,  v.  BLABT.    Dec.  5. 

In  aa  Mtion  for  libel  the  defendant  may  give  evidence  of  proTocation  in  mitigation  of 
danjtgM,  and  maf  for  that  purpose  shew  that  the  plaintiff  had  nsed  expressions  calcu- 
lated to  proFoke  him,  both  in  writing  and  verbally. 

Libel.  The  first  oonut  of  the  declaration  was  for  a  libellous  letter  written 
by  the  defendant  ooooerDing  the  plaintiff,  and  pablished  in  the  Northampton 
Free  Press.  The  second  and  third  oonnts  were  for  libelloas  papers  in  mann- 
script,  from  which  the  printed  one  had  been  pablished  with  some  omissions. 
The  fourth,  fifth,  sixth,  and  ^seventh  counts  were  for  the  following  libels :  t^m 
—"Bastard  Tarpley,"  "Hang-dog  Tarpley,"  "  Cut-tree  Thrpley,"  and  "•  ^^ 
"Break-window  Ta^ey.''  Pleas — ^First,  not  gnilty ;  second  as  to  a  part  of 
the  first  and  third  counts,  a  justification — ^to  the  fifth,  sixth,  and  seventh  oonnts, 
a  justifioation«  stating  that  the  plaintiff  hung  the  dog  of  William  Marriott  and 
broke  divers  windows,  and  grubbed  up  divers  trees  of  Richard  Park. 

The  manuscript  of  the  letter  published  in  the  Northampton  Free  Press  was 
shown  to  have  come  from  die  defendant.  It  commenced  with  stating  that  the 
plaintiff  had  called  the  defendant  an  old  vagabond,  and  then  went  on,  inter  alia, 
to  charge  the  phiintiff  with  having  mutilated  the  list  of  county  voters.  It  was 
also  proved,  that  the  words  Bastard  Tarpley,  &c.,  were  inscribed  on  a  board 
which  was  plaised  in  front  of  the  defendant's  house,  and  that  the  defendant  also 
chalked  some  of  those  words  upon  a  gate. 

On  the  part  of  the  defendant,  evidence  was  given,  in  mitigation  of  damages, 
that  the  plaintiff  while  the  board  was  on  the  defendant's  house  had  written 
upon  the  gate  of  a  person  named  Wilding,  the  words  "  Oxford  Bob,"  and 
"  Ged  Fish,''  which  referred  to  the  plaintiff;  and  evidence  was  also  given  that  a 
paper  purporting  to  be  a  copy  of  a  letter  of  the  defendant  was  picked  up  in  the 
White  Hart  Inn,  at  Floore,  in  which  parish  the  parties  resided,  which  paper 
had  a  heading  in  the  plaintiff's  handwriting.  The  heading  was  read;  it  was 
in  the  following  terms : — 

"  Oopv  of  a  letter  written  by  that  lying  old  va^bond,  Robert  Blaby,  to 
Sharp,  the  infidel  barber  at  Northampton,  with  its  original  bad  grammar  and 
fiilse  spelling. 

"  N.  B.  Not  intended  by  the  writer  for  public  inspection.'^ 

It  was  also  stated  by  Mr.  Marriott,  the  landlord  or  the  inn,  that  the  plaintiff 
had  said  to  him  that  he  had  called  the  defendant  an  old  vagabond,  and  that,  if 
the  defendant  had  not  been  an  old  man  with  one  foot  in  the  grave,  he  would  hiT( 
knodi:ed  his  teeth  down  his  throat.  Evidence  was  also  given  with  a  view  of 
proving  the  plea  of  justification. 

*TiNDAL,  C.  J.  (in  summing  up).  The  first  question  is,  whether  m^i 
these  publications  are  libellous,  and  published  by  the  defendant  If  so,  ^ 
you  will  then  consider  how  much  of  the  second  plea  is  proved ;  and  having  dis- 
posed of  those  questions,  you  will  consider  the  amount  of  damages ;  uid  with 
respect  to  those,  there  is  a  great  difference  between  publishing  a  libel  immedi- 
ately on  provocation  or  deliberately.  The  letter  published  in  the  newspsp^f 
certMnlj  points  to  some  charges  made  upon  the  defendant,  and  the  heading  o\ 
the  letter  spoken  to  by  Mr.  Marriott  contains  the  very  expressions  "  lying  old 
vagabond  :'^  and  the  phiintiff  also  admitted  to  that  witness  that  he  had  called 
the  defendant  an  old  vagabond. 

Verdict  for  the  plaintiff— Damages  40«. 
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WOde,  Serjt,  HiUy  and  Whiuhurtlj  for  the  pluntiff. 

AdamSj  and  Goulbum,  Serjtg.,  and  Addison^  for  the  defendant. 

[Attorneys — Bteke,  and  Vmcent,'] 

See  the  case  of  Watts  v.  Fraser,  ante,  p.  369. 


BEGKE,  Gent.,  One,  &c.  v.  PENN  and  Another.    Dec,  9. 

If  an  attorney  delirer  a  bill  to  bis  client  dnly  signed,  for  business  in  covrt,  and  another 
separate  bill  for  conveyancingi  not  signed ;  in  an  action  for  the  amount  of  the  convey- 
ancing bill,  its  not  being  signed  is  no  objection  at  the  trial :  but  a  jadge  would,  on 
application,  order  both  bills  to  be  taxed. 

If  A.,  having  employed  an  attorney  to  defend  an  action,  assign  his  property  to  tmstees 
for  the  benefit  of  his  creditors,  and  the  trustees  direct  the  attorney  to  go  on  with  the 
defence — ^they  are  liable  to  pay  the  attorney  for  what  he  does  after  they  directed  him 

/  to  go  on,  but  are  not  liable  for  the  bygone  business,  unless  there  be  an  agreement  in 
writing  to  make  them  so. 

Assumpsit  for  bneiness  done  as  an  attorney,  and  also  for  conveyancing,  with 
a  count  for  money  paid,  and  on  an  account  stated.     Pleas — ^first,  non-assumpsit; 

^  ness  done  by  the  plaintiff  as  an  attorney,  and  that  no  signed  bill  had  been 
delivered.  Replication — that  as  to  the  sum  of  35/.  4<.  %d,  parcel  of  the  demand, 
a  signed  bill  was  delivered,  and  as  to  the  sum  of  18/.  18s.  2(/.,  it  was  not  for 
business  done  in  any  court. 

It  was  opened  by  Wilde^  Serjt.,  for  the  plaintiff,  that  a  person  named  Torke 
had  employed  the  plaintiff  to  defend  two  actions  for  him,  which  he  did ;  and 
that,  after  some  business  had  been  done  in  these  actions,  an  assignment  was 
made  by  Yorke  for  the  benefit  of  his  creditors  to  the  defendants,  by  which  he 
assigned  all  his  property  to  the  defendants  as  trustees,  who  directed  that  the 
defence  of  the  actions  should  be  continued.  The  bill  for  the  defence  of  the 
actions,  amounting  to  85/.  4f.  8c/.,  was  signed^  but  the  other  bill,  which  was  for 
the  preparing  the  assimment,  and  the  charges  incident  thereto,  was  not  so. 
The  latter,  however,  did  not  contain  any  charge  for  any  business  in  any  way 
relating  to  any  suit.  Th^  learned  seijeant  submitted,  that  although  if  an  attor- 
ney sent  to  his  client  one  bill  for  law  business,  and  another  bill  for  conveyancing, 
a  judffe  would  order  both  to  be  taxed ;  yet  that  that  was  a  rule  of  practice  only, 
and  that  the  stat.  2  Geo.  2,  c.  23,  s.  28,  which  prevents  the  bringing  of  an  ac- 
tion, where  there  has  been  no  signed  bill,  is  confined  to  <^  fees,  charges,  and  dis- 
bursements at  law  or  in  equity,"  and  does  not  prohibit  the  recovery  of  charges 
for  conveyancing. 

It  was  proved  that  the  bill  for  the  defences  of  the  actions  was  delivered  duly 
signed,  and  that  the  first  item  of  it  was  on  the  1st  of  October,  1884.  It  further 
appeared,  that  the  assignment  of  Yorke's  effects  to  the  defendants  was  executed 
on  the  29th  of  that  month,  and  that  they  from  that  time  acted  as  trustees  for 
the  benefit  of  his  creditors;  and  that  on  the  2d  of  January,  1885,  the  defend- 
^3991  ^^^  Authorized  the  continuance  of  the  defence  of  the  ^actions.  It  was 
^  proved,  that  previous  to  the  2d  of  January,  the  whole  of  the  conveyanc- 
ing busmess  had  been  completed,  and  a  part  of  the  other  business,  to  the  amount 
of  about  28/. 

KnowleSf  for  the  defondant,  submitted  that  an  attorney  could  not  be  allowed 
to  deliver  one  bill  for  conveyancing  and  another  bill  for  business  in  court,  but 
that  he  was  bound  to  put  the  whole  of  his  claim  into  one  bill.  He  relied  on  the 
case  of  Thwaites  v.  Mackerson,  Ante,  Vol.  3,  p.  841. 

TiNDAL,  G.  J.  I  have  no  doubt  that  both  these  bills  might  be  taxed.    If  the 
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one  bill  is  taxable,  and  the  other  not,  a  jad^  woald  refer  both  to  the  master  Ibr 
taxation ;  bnt  that  is  more  upon  his  authority  as  a  judge  over  the  officers  of  his 
court  than  upon  the  statute.  The  question  here  is,  whether  an  attorney  is  bound 
by  the  statute  to  deliver  a  bill  of  non-taxable  matters. — I  think  that  I  cannot 
enlarge  the  words  of  the  statute. 

Knowles,    Should  not  the  retainer  have  been  in  writing  f  as  the  defences 
were,  at  all  events,  commenced  on  the  credit  pf  Yorke. 

TiNDAL,  C.  J.     That  may  certainly  apply  to  that  part  of  the  bill  which  was 
already  due. 

Knowles  addressed  the  jury  for  the  defendants. 

TiNDAL,  C.  J.,  (in  summing  up.).  The  defendants  could  not  make  them- 
selves liable  for  any  bygone  part  of  the  demand  for  defending  these  actions,  but 
they  might,  without  any  writing,  take  up  the  cases  at  a  certain  point,  and  direct 
them  to  be  carried  on  from  that  point ;  and  if  so,  they  would  be  liable  from  that 
time  and  from  that  time  ""only.  The  conveyancing  bill  stands  on  a  very  r«4Qo 
simple  footing.  Yorke,  being  in  embarrassed  circumstances,  assigns  his  ^ 
property  to  the  defendants  as  trustees,  and  they  act  as  such.  It  was  hardly 
to  be  supposed  that  the  attorney  did  this  business  on  the  credit  of  a  person  who, 
by  this  assignment,  was  to  have  no  property  wherewith  to  pay  him  :  is  it  not, 
therefore,  more  probable  that  the  attorney  did  it  on  the  credit  of  the  persons  to 
whom  the  property  was  to  be  assigned  ?  This  probability  you  will  take  into 
your  consideration  in  weighing  the  evidence  that  has  been  laid  before  you,  and 
you  will  consider  whether  the  defendants  did  not  jointly  employ  the  plaintiff  to 
prepare  the  trust  deed.  With  respect  to  the  defence  of  the  two  actions,  there 
was  no  necessity  for  a  written  authority  for  the  continuing  those  defences,  though 
a  written  agreement  would  be  necessary  to  make  the  defendants  liable  for  bygone 
business.  If,  on  the  2d  of  January,  the  defendants  gave  an  authority  to  hare 
the  defences  proceeded  with,  that  would  make  them  liable  at  least  from  that 
time.  Verdict  for  the  defendants. 

WilJCf  Serjt.,  and  Bushy ,  for  the  plaintiff. 

Knowles,  for  the  defendants. 

[Attorneys — JBeeke,  and  Wimbum  ^  Co.'] 


In  the  ensuing  term,  Wilde,  Serjt.,  applied  for  a  new  trial,  but,  at  the 
gestion  of  the  lord  chief  justice,  the  case  was  compromised. 


"^ Sittings  at  QuUdhally  in  Hilary  Termy  1836.  [*401 

BEPOBB  MR.  JU8TICB  VAUOHAN. 


JAMES  SMrrH  v.  GEORGE  SMITH.    January  23. 

If  a  father  make  to  a  son  tinder  age  an  absolute  gift  of  an  article  of  dress  or  omameot, 
e.  %,  a  watch,  he  cannot  afterwards,  without  that  son's  consent^  reclaim  the  gift. 

Declarations  made  by  a  testator  are  evidence  against  a  person  claiming  in  the  character 
of  bis  administrator. 

Trover  for  a  watch,  chain,  and  seals.  Pleas — ^first.  Not  guilty;  and 
secondly,  that  at  the  time  of  the  alleged  conversion  the  plaintiff  had  not  any 
property  in  the  things  mentioned  in  the  declaration. 

It  appeared  that  the  plaintiff  and  defendant  were  brothers,  and  that  their 
father  (who  was  dead,  and  to  whose  estate  the  defendant  had  taken  out  admin- 
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strationO  had,  in  his  life  time,,  emplojed  a  person  named  Conway  to  purchase 
the  watch  in  question  at  a  sale,  and  afterwards,  in  the  presence  of  Conway,  ^ve 
it  to  the  plaintiff,  then  a  youth  about  seventeen  years  of  age,  saying  at  the  time, 
''  James,  you  shall  have  this  watch,  and  I  hope  you  wiU  be  steadier/'  The 
plaintiff  took  the  watch,  thanked  his  father  for  it,  and  continued  to  wear  it  for 
Bome  time. 

The  defence  was,  that  the  father  had  never  given  the  watch  to  the  plaintiff 
absolutely ;  but,  even  supposing  that  he  had,  yet  that  he  had  taken  it  back 
again,  and  afterwards  ffiven  it  to  the  defendant.  The  defendant  also  claimed 
to  keep  the  watch  in  his  representative  character  as  administrator. 

After  BompoBy  Serjt.,  had  stated  the  plaintiff's  case,  he  called  the  defendant's 
attorney,  on  a  subposna/luceB  tecum,  to  produce  the  watoh ;  but  when  the  officer 
of  the  Court  was  about  to  administer  the  oath  to  him  as  a  witness,  the  plaintiff's 
counsel  objected  to  his  being  sworn,  on  the  ground  that  he  was  not  required  to 
^4021  ^^^  evidence  in  the  cause,  but  was  merely  called  to  produce  the  watch 
J  ^in  order  that  it  might  be  identified ;  and  in  recent  decisions  it  was  fully 
settled  that  a  person,  called  merely  to  produce  a  document,  need  not  be  sworn. 

Bj/le9j  for  the  defendant,  sought  to  distinguish  the  present  from  the  recently 
decided  cases;  contending  that  those  cases  only  applied  to  hheriff 's  officers,  and 
others  similarly  situated,  who  might  be  expected  to  have  the  document  called 
for  in  their  possession. 

Vauqhan,  J.,  at  first  yielded  to  the  argument  of  the  defendant's  counsel, 
md  refused  to  require  the  attorney  to  produce  the  watch  unless  the  plaintiff's 
counsel  consented  to  have  him  sworn  as  a  witness :  this  they  would  not  do,  and 
ihe  watch  was  not  then  produced ;  but  in  the  progress  of  the  case  his  lordship 
altered  his  opinion,  and  the  watch  was  produced  K)y  the  defendant's  attorney 
without  his  being  sworn  to  give  evidence  in  the  cause. 

On  the  part  of  the  plaintiff,  it  was  proposed  to  give  evidence  of  certain  con- 
yersations  between  Mr.  Smith  the  father  and  third  persons,  after  he  had  taken 
away  the  watoh  from  the  plaintiff  and  had  it  in  his  own  possession,  in  order  to 
shew  that  at  that  time  he  considered  it  as  belonging  to  the  plaintiff;  but — 

Yauohan,  J.,  refused  to  receive  the  conversations,  not  in  the  presence  of 
the  defendant,  as  evidence  against  him. 

The  letters  of  administration  were  put  in. 

Yaughan,  J.,  (in  summing  ap,)  told  the  jury,  that  if  the  father  had  made 
an  absolute,  solemn,  and  irrevocable  gift  of  the  watch  to  his  own  son  the  plain- 
^4031   ^^^'  ^^^  ^^  plaintiff  had  accepted  it,  the  law  would  not  allow  the  father, 
^  ^without  the  consent  of  his  son,  afterwards  to  reclaim  the  gift. 

Yerdiot  for  the  defendant. 

Bompas,  Serjt.,  and  Stammers,  for  the  plaintiff. 

BlfleSf  for  the  defendant. 

[Attome/a — Orwnond,  and  8idn$if  SmithJ] 


In  the  course  of  the  term,  BompoBy  Serjt.,  obtuned  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  rejection  of  the  evidence  of  the  conversations  between 
the  father  and  other  persons  relative  to  the  plaintiff's  property  in  the  watch,. 

The  matter  came  on  to  be  argued  in  the  ensuing  Trinity  Term ;  and  the 
Court  were  of  opinion,  that,  inasmuch  as  the  defendant  claimed  to  retain  the 
watch  not  only  in  bis  personal  but  his  representative  character  as  administrator, 
the  declarations  of  |be  father  were  evidence  against  him  as  being  made  by  a 
person  under  whom  he  claimed  title,(a)  and  therefore  the  rule  for  a  new  trial 
was  made  Absolute. 

See  Banter  v.  Westbrook,  Vol.  2  of  these  Reports,  p.  678. 

(a)  No  opinioii  was  given  as  to  whether  thej  would  have  been  evidence  if  the  defend- 
ant bad  not  been  administrator;  but  it  seems,  from  several  anthorities,  that  they  would. 
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♦COURT  OF  EXCHEaUER. 

Sittings  at  Weatminster  after  Miohouelmas  Terniy  1835. 

BEVORS  LORD  ABINOKR,  0.  J. 

STRACEY  V.  BLAKE.    Mv.  28. 

If  on  a  tnmmons  to  admit  the  handwriting  of  the  defendant,  his  attornej  refoae  to  admit 
it,  and  the  usnal  order  be  made;  the  judge  at  the  trial  wil^  certify  for  the  coats  of  a 
witness  who  is  called  to  prove  the  handwriting,  if  such  witness  in  his  examuuttion  m 
due/  deposes  to  no  other  fact. 

Debt  for  money  paid,  with  a  count  upon  an  aocoont  stated.  Pleas — ^First, 
Nunquam  indebitatus,  and  a  special  plea. 

A  summons  had  been  taken  out  for  the  admission  of  the  defendant's  hand- 
writing to  certain  letters,  which  the  defendant's  attorney  refused  to  admit,  and 
a  learned  Baron  had  made  the  usual  order  thereon. (a) 

There  was  a  verdict  for  the  defendant. 

jSum/rey,  for  the  plaintiff,  applied  to  the  Lord  Ohief  Baron  for  a  certificate 
to  entitle  the  plaintiff  to  the  costs  of  the  witness  who  was  called  to  proTe  the 
defendant's  handwriting  to  the  letters. 

Lord  Abinoeb,  C.  B.  The  witness  proved  £ict8  as  well  as  the  handwriting 
of  the  letters. 

Eumfrey,  No,  my  Lord.  Not  in  his  examination  in  chief.  He  was  cross- 
examined,  and  I  put  some  questions  in  re-examination  which  certainly  went  to 

filCtS. 

Lord  Abinqee,  C.  B.    I  shall  certify.  Certificate  granted. 

Humfreyy  and  Hurlslone,  for  the  plaintiff. 
Sir  W.  FoUeU,  and  Rogers,  for  the  defendant. 

[Attornejs — Naikanf  and  Adlmgtan.l 


♦LEWIS  V.  HARTLEY.    Dec.  7.  [♦405 

If  in  trespass  for  seising  and  detaining  a  dog,  the  defendant  refuse  to  prodnoe  the  dog 
(nnder  notice)  during  the  examination  of  the  plaintiff's  witnesses,  he  will  not  be  allowed 
to  produce  it  afterwards  for  the  purpose  of  invalidating  the  testimonj  of  those  wit- 
nesses. 

Trespass  for  seising  and  detaining  the  plaintiff  ^s  dog.  Picas — ^the  general 
issue,  and  that  the  dog  was  not  the  property  of  the  plaintiff. 

Notice  had  been  given  to  the  defendant  to  prodoce  the  dog  at  the  trial. 

During  the  examination  of  the  plaintiff's  first  witness,  Piattf  for  the  plaintiff^ 
called  upon  the  defendant  to  produce  the  dog  in  Court,  pursuant  to  the  notice, 
for  the  purpose  of  enabling  the  witness  to  identify  it. 

The9it/er,  for  the  defendant,  refused  to  produce  the  dog,  but  said,  that  he 
should  produce  it  in  due  time  as  part  of  the  defendant's  case. 

The  plaintiff's  witness  was  then  going  on  to  describe  the  marks  of  the  plsin- 
tiff's  dog,  when 

Lord  Abinqer,  C  B.,  interposed,  and  told  the  defendant's  counsel,  that,  if 
the  dog  was  not  produced  under  the  notice  during  the  plaintiff's  case,  he  should 
not  allow  it  to  be  produced  at  any  time  afterwards. 

(a)  Under  the  mle  of  H.  T.  2  Will.  4,  s.  20. 
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The$iger  sobmitted,  that  he  might  prodooe  the  dog  «i  part  of  his  defence, 
but 

Lord  Abinoxr,  6.  C,  said,  that  could  not  be  done.  The  onlj  object  which 
the  defendant  could  have  in  producing  the  doff  as  part  of  his  own  case,  was  in 
substance  to  contradict  the  description  which  Uie  plaintiff's  witnesses  might  give 
of  its  marks.  ^ 

*4061       Theaiger  then  said  he  would  produce  the  dog,  which  he  *did,  and  the 
•I  witnesses  having  identified  it,  the  jury  found  a 

Yerdiet  for  the  plaintiff. 

PlaU^  and ,  for  the  phuntiff. 

Tkenger,  for  the  defendant. 

[AttomejB— Aevtofi,  and  Wmter  ^  S,] 


Adjourned  Sittings  at  London,  after  MjchaelmaB  Ikrm^  1835. 

BS70BE  LOBD  ABINGXB,  0.   B. 

PARKER  V.  DUBOIS.    Dee.  8. 

If  the  attornej  of  a  partj  authorise  A.  to  paj  money  for  hit  client,  and  A.  paj  it,  and 
the  attornej  mention  the  matter  to  his  client,  who  does  not  disclaim  the  transaction 
till  several  months  after,  this  is  evidence  to  |^  to  the  Jniy  that  the  anthoritj  to  paj 
was  anthorised  hy  the  client. 

A.'s  attorney  gives  B.  a  written  authority  to  pay  money  ft>r  A.  This  anthority  does  not 
require  a  stamp  either  as  an  agreement,  or  as  a  power  of  attorney. 

Abbvupbit  for  money  paid  for  the  plaintiff  at  his  request. 

It  appeared  that  an  action  of  trover  had  been  brought  to  try  the  right  to  some 
Potosi  bonds. 

Mr.  Hudson,  the  attorney  for  Mr.  Parker,  sent  to  Mr.  Pasmore,  the  attorney 
for  Mr.  Dubois,  the  following  letter : — 

''  Sir, — ^I  beg  to  acquaint  you  that  notice  has  been  given  to  my  client,  that  a 
call  of  one  pound  per  share  has  been  made  by  the  Directors  of  the  Potosi  Mining 
Company,  and  request  you  to  inform  me  whether  your  client  will  authorise  my 
client  to  pay  it." 

To  this  an  answer  was  sent  on  the  following  day  by  Mr.  Pasmore  to  Mr.  Hud- 
son, to  the  effect  that,  as  it  was  the  intention  of  Mr.  Dubois  to  redeem  the 
shares,  Mr.  Parker  would  be  perfectly  justified  in  paying  the  money. 
*4071  *^^'  ^^^^^^  ^^  called  as  a  witness ;  and  he  stated,  that,  on  the 
^  receipt  of  Mr.  Hudson's  letter,  he  sent  it  by  a  clerk,  who  was  not  then 
in  court,  to  the  defendant,  Mr.  Dubois,  and  on  the  next  day  wrote  the  answer 
and  sent  it  to  Mr.  Hudson,  thinking  at  the  time  that  he  had  authority ;  and 
that  he  did  not  ascertain  till  September,  the  letters  having  been  written  in 
February,  that  he  had  not  authority  for  what  he  had  done.  He,  however, 
admitted,  that  he  had  frequently  seen  the  defendant  between  those  months,  but 
said,  be  did  not,  that  he  knew,  mention  the  subject  of  the  letter  to  him,  though 
he  would  not  undertake  to  say  that  he  had  not  mentioned  his  having  written 
the  answer. 

Brie,  for  the  defendant,  submitted  that  there  was  not  any  evidence  of  an 
authority  on  the  part  of  Mr.  Pasmore  so  as  to  bind  the  defendant. 

Lord  Abinoeb,  C.  B.  I  think  there  is  evidence  to  go  to  the  jury.  Pasmore 
aaw  Dubois  manv  times  after  the  letter  was  written,  and  the  question  is,  whe- 
ther Dubois  disclaimed  between  February  and  September. 
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ErU  tben  obleeted,  that  the  -latter  raited  a  atamp,  aa  ameoBtiiig  to  an 

agreement :  it  being  an  nndertaking  to  repay  money  advanced. 

Lord  Abinoer,  C.  B.  The  payment  of  the  money  in  eonaeqnenoe  of  the 
direction  raises  an  implied  promise  to  repay  it.  Suppoae  Paamore  had  not  paid 
the  money,  could  Dubois  have  brought  any  action  against  him  ?  I  am  of  opinion 
that  it  is  nothing  like  an  agreement :  it  is  merely  an  authority  to  pay. 

Erle^  after  further  objecting  that  it  required  a  power  of  attorney  stamp,  which 
objection  was  overruled,  addi^essed  the  jury,  and  contended,  that  the  plaintiff 
had  not  distinctly  shewn  that  Pasmore  had  authority  from  the  defendant. 

*Lord  Abinqer,  C.  6.,  to  the  jury.    The  only  question  for  your  con-   p^Ag 
sidcration  is,  the  question  of  authority.     Pasmore  will  not  deny  that  he    ■- 
mentioned  the  letter  to  Dubois,  and  admits  that  he  did  not  till  the  month  of 
September  receive  any  disclaimer  from  him. 

Verdict  for  the  plaintiff— Damages  20/. 

Andrewn^  Serjt.,  and  Addison,  for  the  plaintiff. 

Erkf  and  J,  J.  Williams,  for  the  defendant 

[AttomeTB — f,  B,  BwUon,  and  TorkisiffUm.J 


First  Sitting  ai  WesbminsteT  m  HUary  Ikrm,  1836. 

JUBFORX  Ma.  BABON  AIJ>EB80ir. 

PABKIN  «.  MOON  and  Aaether.    Jbik  21. 

To  assampsit  on  a  bill  of  exchange  by  indorsee  against  drawers,  it  was  pleaded  thai  the 
bill  was  drawn  by  a  partner,  bat  not  for  partnenhip  purposes,  and  was  iodoraed  to  the 
plaintiff  after  it  became  due.  The  replication  was,  that  it  was  not  indorsed  after  it 
became  due,  but  was  indorsed  to  and  taken  and  receired  by  the  plaintiff  before  it 
became  due : — ^Held,  that  it  was  sufficient  for  the  plaintiff  to  put  in  the  bill,  and  not 
neoessary  that  he  should  ^ve  any  evidence  to  shew  that  the  bill  was  indorsed  to  him 
before  it  became  doe. 

Leading  questions  may  always  be  pnt  in  cross-examination,  whether  the  witness  be  a 
willing  or  an  adverse  one  for  the  party  calling  him. 

Assumpsit  on  a  bill  of  exchange  by  indorsee  against  drawers. 

The  defendant  Moon  pleaded  that  the  bill  was  drawn  in  the  name  of  the  firm 
by  a  person  in  partnership  with  him,  for  purposes  not  connected  with  the  part- 
nership, and  was  indorsed  to  the  plaintiff  a/ler  it  became  dve. 

The  plaintiff  replied  that  the  bill  was  not  indorsed  to  him  after  it  became 
dne,  but  was  indorsed  to  him  and  taken  and  received  by  him  before  it  beoeme 
due, 

Alderson,  B.,  was  of  opinion  that  this  did  not  render  it  necessary  pM^ 
for  the  plaintiff  to  give  any  evidence  that  the  *bill  was  indorsed  to  him  I- 
beforo  it  became  due,  but  that  it  was  sufficient  for  him  to  put  in  the  bill.  Bat 
his  lordship  said,  that,  as  the  other  Judges  were  sitting  in  the  adjoining  Court 
he  would  consult  them  on  the  point;  and  he  afterwards  stated  that  ne  had 
consulted  them,  and  they  agreed  with  him  in  the  opinion  he  had  formed. 

Plait,  for  the  plaintiff^  in  the  course  of  the  cause,  was  cross-examining  one  of 
the  defendant's  witnesses,  (who  it  seemed  was  an  unwilling  witness  for  the  de^ 
fendant,  but  a  willing  one  on  the  part  of  the  plaintiff^}  by  putting  leading  ques- 
tions in  the  usual  way,  when 

E,  V.  Williams,  for  the  defendant,  objected  to  this  course ;  and  submitted, 
that  under  the  circumstances,  leading  questions  ought  not  to  be  allowed  to  be 
pnt  even  on  cross-examination. 
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AJUOKAwmj  B.  I  apprehend  yon  may  put  a  leading  qneadon  to  an  nnwilling 
vitnesa  on  the  ezamiaatioa  in  chief  at  the  diseretion  of  the  Judge ;  but  yoa  may 
always  put  a  leading  question  in  cross-examination,  whether  a  witness  be  nn- 
fwilling  or  not.  Verdict  for  the  plaintiff. 

FiaU,  and  Knatdet,  for  the  plaintiff. 

Thmgery  and  E.  V.  WUlxami,  for  the  defendant. 

[Attom^s— a  Bdl,  and  Jfooii.] 


*410]  *Adjourned  Sittinge  at  Westminster,  afier  Hilary  Term, 

1836. 


BETOEB  MR.  BARON  PiJtK. 


WELLS  f;.ODY.    iW.  7. 

To  support  «a  aation  for  obstrnoting  lights,  the  plaintiff  mnst  shew  that  there  was  such 
a  dimiDQtion  of  light  and  air  aa  makes  his  prtmises  less  fit  Ht  occupation. 

If  the  light  of  the  plaintiff's  windows  is  obstructed  by  the  defendant  building  on  a  party 
wall,  half  of  which  belongs  to  the  plaintiff  and  half  to  the  defendant,  the  plaintiff  may 
maintain  either  trespass  or  case. 

The  Building  Act  does  not  protect  persons  from  actions  for  injuries  arising  from  the  col- 
lateral consequences  of  Iheir  building,  such  as  obstructing  lights. 

CA&ntot  ohstraoting  lights  by  raising  the  height  of  a  wall.  Plea^-not  guilty. 

It  appeared  that  the  wall  which  had  been  raised  was  a  party  fenoe^wsul  be- 
tween the  preooaes  of  the  plaintiff  and  those  of  the  defendant,  and  was  iIm  snb- 
jeet  of  the  ease  of  WeUs  t.  Ody,  Ante,  p.  22,  it  being  one  half  of  its  thickness 
the  property  of  the  plaintiff,  and  the  other  half  that  of  the  defendant. 

It  appeared  that  the  wall  had  been  raised  (according  to  the  provisioiia  of  the 
Building  Aot,  and  under  the  superintendence  of  tho  district  surveyor)  from  the 
height  of  nine  feet  to  seventeen  feet  at  one  end,  and  thirteen  at  the  other,  the 
slanting  end  of  a  chaise-hoose  in  the  defendant's  premises  being  supported  at 
the  defendant's  side  of  it.  Hie  wall  was  about  twelve  feet  in  extent  and  the 
back  windows  of  the  basement,  sround  floor,  and  the  first  floor  of  the  plaintiff's 
house,  were  exactly  opposite  to  it,  at  a  distance  of  seven  feet  nine  inches.  To 
prove  that  this  raising  of  the  wall  had  sensibly  diminished  the  light  in  the  plain- 
tiff's rooms,  a  witness  was  called,  who  stated,  that  in  the  back  room  of  the  base- 
oient  story  he  could,  before  the  raisiuff  of  the  wall,  work  as  a  coffin-maker,  but 
that  he  could  not  do  so  now ;  and  another  witness  said,  that,  in  the  first  floor  he 
could  formerly  work  as  a  tailor  while  sitting  on  the  floor,  but  that  he  was  now 
obliged  to  go  to  the  window,  and  was  also  obliged  to  use  candle-light  more  than 
"""ilH  ^^^^'  ^^f^f^^  surveyors  also  stated,  that  the  plaintiff's  *house  was  re- 
-'  duoed  in  value  from  35/.  aryear  to  202.  or  25^  by  this  diminution  of 
light. 

KtUy,  for  the  defendant,  submitted,  that,  as  this  wall  was  built  according  to 
the  provisions  of  the  Building  Act,  the  defeudant  was  protected  by  that  act; 
and  that,  therefore,  no  action  would  lie  for  any  injury  to  the  enjoyment  of  light 
occasioned  by  the  waH  \  and,  secondly,  that,  as  the  laying  of  the  bricks  on  the 
plaintiff's  half  of  the  wall  caused  the  obstruction  to  the  light,  that  was  an  act  of 
trespass,  and  an  action  on  the  case  was  not  maintainable. 

Parke,  B.  I  doubt  whether  the  Building  Act  applies  to  a  case  of  consequen- 
tial damage,  by  darkening  of  lights — my  strong  impression  is,  that  it  does  not 
apply  to  an  action  like  the  present.  •  To  allow  you  to  raise  the  other  point,  I 
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will  take  the  opinion  of  tbe  jnry,  whether  the  raising  of  that  part  of  the  wall 
which  belongs  to  the  defendant  caoaes  any  more  injury  than  the  raising  of  that 
part  which  ^longs  to  the  plaintiff. 

Xelly  addressed  the  jury,  and  called  witnesses  with  a  view  of  shewing  thai 
the  raising  of  the  wall  had  not  caused  any  injury  to  the  plaintiff's  premises; 
and  he  cited  the  cases  of  Back  v.  Staoey,  Ante,  YoL  2,  p.  465,  and  Parker  v. 
Smith,  Ante,  Vol.  5,  p.  438.(a) 

Parkk,  B.,  (in  summing  up).  The  plea  of  not  guilty  admits  the  house  to 
belong  to  the  plaintiff;  and  the  great  question  is,  whether  the  raising  of  the  wall 
constitutes  a  nuisance  to  the  plaintiff's  premises.  With  respect  to  that  question 
I  entirely  adopt  the  law  as  laid  down  by  the  Lord  Chief  Justice  of  the  Common 
Pleas,  in  the  case  of  Parker  v.  Smith.  A  man  can  bring  no  action  for  the  loss 
of  a  look  out  or  a  prospect,  but  he  may  do  so  if  the  light  and  ^ir  which  m]^ 
would  come  to  his  windows  are  diminished  so  as  sensibly  to  diminish  the  '- 
value  of  his  premises  for  occupation ;  but  the  action  is  not  maintainable,  as  my 
Lord  Chief  Justice  says,  **  unless  there  is  such  a  diminution  of  light  as  really 
makes  the  premises  to  a  sensible  degree  less  fit  for  the  purposes  dT  business.'' 
The  question,  therefore,  which  I  shall  leave  to  you  is,  whether  the  effect  of  the 
defendant's  building  is  to  diminish  the  light  and  air  so  as  sensibly  to  affect  the 
occupation  of  the  ^aintifTs  premises,  and  make  them  less  fit  for  occupation. 
With  a  view  to  one  of  the  points  of  law  raised  by  Mr.  Keiiyj  I  most  also  ask 
on,  whether  yon  think  that  the  defendant's  having  built  on  his  own  premises 
as  caused  any  more  injury  than  if  the  defendant  had  built  on  the  phdntiff's  half 
of  the  wall  only. 
.    The  jury  retired,  and  having  agreed  on  the  verdict,  returned  into  court 

Parkc,  B.     Are  you  of  opinion  that  there  has  been  such  a  diminution  of 
light  and  air  as  makes  the  pliuntiff's  premises  less  fit  for  occupation  f 

The  Foreman  of  the  Jury.    Yes ;  and  we  find  for  the  plaintiff,  with  a  shilling 
damages. 

Parks,  B.    Do  you  think  that  the  defendant's  building  diminishes  the  liffht 
and  air  more  than  a  mere  wall  would  have  done,  if  raised  to  the  same  height  r 

The  foreman  of  the  Jury. — ^We  think  not. 

Parks,  B.    I  shall  give  Mr.  Kelly  leave  to  move  to  enter  a  nonsuit. 

Yerdiot  for  the  plaintiff,  with  leave  to  move. 

*jBMfipaf,  Seijt.,  Plattf  and  Humphrey^  for  the  plaintiff.  r^llS 

Ze%,  Ad€lphuBj  and  R.  V.  Richards,  for  the  defendant.  •- 

[Attomey»— ^^«r,  and  TVwpMt] 


bj 


In  the  ensuing  term,  Ediy  obtained  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered,  which  was,  after  argument  discharged,  the  court  being 
of  opinion  that  the  Building  Act  did  not  apply  to  protect  persons  from  actions 
brought  for  injuries  arising  from  collateral  consequences  resulting  from  build- 
ings erected  under  that  act,  and  also,  that  the  circumstances  of  this  case  the 
present  form  of  action  was  proper. 


HUNTER  V.  Countess  Dowager  of  BEBKELEY. 

A.  ordered  of  B.  two  sails  of  liyerj  a  year  for  her  coachman :  B.  eapplied  one  sait  ef 
livery,  and  at  the  desire  of  the  coachman  supplied  plain  clothes  instead  of  the  other: — 
Held,  that  B.  could  only  recover  from  A.  the  price  of  the  liTety  actually  supplied. 

(a)  See  also  the  case  of  Pringle  n.  Wemham,  ante,  p.  3YT. 


413}  7  Cabhikoton  &  Patkb.  683 

B.  bad,  on  a  preiioQi  bill  deUrtred,  been  pnM  for  a  livery  anit  wbicb  he  had  ftimiehed 
and  immediately  talcen  back  from  the  coachman : — ^Held,  that  A.  was  entitled  to  be 
allowed  the  amoant  paid  for  this  suit  on  a  plea  of  set-ofT  for  money  bad  and  received 
pleaded  in  an  action  for  the  amount  of  a  subsequent  account  for  clothes. 

B.,  who  was  a  tailor,  put  lace,  with  the  arms  of  A.,  his  customer,  wrought  in  it,  on  the 
livery  suits  he  made  for  A.  B.  had  the  lace  made  in  pieces  of  fifty  yards  each  at  a 
certain  price,  but  when  he  made  a  livery  suit  he  charged  A.  with  the  quantity  of  lace 
used  on  that  suit,  but  at  a  higher  price  per  yard  than  he  gave  for  it: — Held,  that  when 
A.  ceased  dealing  with  B.  she  was  not  bound  to  pay  for  any  of  this  lace  that  B.  then 
had  in  his  hands. 

AssuBfPSiT  for  goodfl  sold  and  deliyered,  woric  and  kboor,  money  paid,  and 
on  an  account  stated.  Pleas — ^first,  as  to  all  but  the  sum  of  89/.  9f .  6d.  non 
ftssuoipsit,  and  as  to  that  sum  a  tender ;  secondlj,  except  as  to  the  sum  of  39/. 
9s.  6(/.y  a  set-off  for  money  had  and  received.  Seplioation— denying  the  ten- 
der and  the  set-off. 

The  plaintiff  was  a  tailor,  and  the  plaintiff  claimed  a  sum  of  47/.  9s.,  for 
liveries  made  for  the  defendant's  servants,  including  the  sum  of  4/.  lOs.  for 
thirty  yards  of  worsted  arms-lace,  at  3s.  per  yard. 

3ieii  41  *The  only  items  of  the  account  which  were  really  in  dispute  was  the 
^  sum  charged  for  the  thirty  yards  of  worsted  arms-lace,  and  the  sum  of 
6/.  9s.  6c/.  for  a  suit  of  livery  paid  for  by  the  defendant  in  October,  1835, 
which  had  been  charged  for  as  delivered  in  April  in  that  year,  and  for  which 
the  defendant  claimed  to  be  allowed  on  her  plea  of  set-off,  as  the  plaintiff  had  at 
the  request  of  the  coachman,  supplied  him  with  a  black  coat  instead  of  livery. 

The  plaintiff's  present  bill  commenced  in  October,  1835,  and  the  deliveries 
of  all  the  liveries  charged  in  it  were  proved ;  and  it  appeared  that  the  lace  had 
the  arms  of  the  defendant  wrought  in  it,  and  that  the  plaintiff  had  it  made  by 
Mr.  Dart,  who  would  not  manufacture  less  than  fifty  yards  at  a  time.  The 
plaintiff  therefore  sought  to  charse  the  defendant  with  thirty  yards  of  the  lace, 
which  was  the  quantity  he  had  m  hand  at  the  time  of  the  dispute  on  the  pre- 
sent bill.  It  however  appeared,  that,  whenever  the  plaintiff  made  a  suit  of 
livery,  he  uniformly  oharcred  the  defendant  for  the  quantity  of  lace  used  on 
that  suit  at  3f.  per  yard,  whough  he  only  gave  Mr.  Dart  It.  lOd.  a  yard  for  it, 
as  he  bought  it  bv  the  piece.  The  thirty  yards  of  laoe  was  sent  to  the  defend- 
ant, who  returned  them. 

For  the  defendant,  Mr.  Clarke,  her  attorney,  was  called,  and  after  proving 
the  tender  of  the  sum  of  89/.  9f.  6<f.,  he  said — <<  I  explained  that  Lady  Berke- 
ley objected  to  the  charge  for  the  stock  of  lace,  4/.  10s.,  and  deducted  6/.  9s. 
6d.  for  the  livery  of  the  ooaohmen,  which  had  been  paid  for  as  delivered  in 
April,  when  in  fact  it  was  hot  so.  He  said  the  custom  was  to  make  plain 
clothes  instead  of  livery  for  servants  if  they  wished  it;  and  he  said  that  so  long 
as  noblemen  placed  their  tradesmen  under  their  servants,  they  were  obliged  to 
follow  that  custom,  although  he  lamented  it.  He  further  said,  that  it  was 
usual,  on  leaving  off  dealing  with  a  tailor,  to  give  o?er  the  laoe  to  the  succeed* 
ing  tailor." 

^4151       *^^  appeared  that  the  plaintiff  had  been  paid  6/.  9t.  6d.,  as  the 
-'  price  of  a  suit  of  livery  supplied  for  the  defendant's  coachman  in  April, 
1835. 

In  reply,  the  plaintiff's  foreman,  Mr.  White  was  called  :  he  said — "  In  the 
month  of  Januarv,  1835,  Lady  Berkeley's  coachman  was  measured  for  a  coat; 
he  ordered  a  black  coat.  He  said  he  had  a  coat  and  waistcoat  of  his  own  crim- 
son livery,  which  I  was  to  exchange  against  this  coat  I  knew  he  had  an 
agreement  for  two  suits  of  livery  a  year.  He,  in  the  month  of  April,  brought 
a  livery  coat  and  waistcoat  from  Lady  Berkeley  :  the  livery  coat  and  waistcoat 
he  brought  were  new ;  the  string  hod  never  been  untied.  Her  Ladyship's  or- 
der for  a  coat  and  waistcoat  was  given  on  the  25th  of  April,  1835."    Some 
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qnestioii  was  raised  as  to  whether  the  coachman  brought  back  any  yelyeteen 

breecheS;  bat  as  to  this  the  witness  was  not  certain. 

Lord  Abinqeb,  C.  B.  With  respect  to  the  charge  for  lace,  I  am  of  oinnion 
that  a  tailor  may  charge  a  profit  of  Is.  2d,  per  yai^  for  lace  supplied  and  sold 
by  him  to  a  customer ;  but  if  he  makes  himself  an  agent  of  the  customer,  to 
order  a  gross  quantity  for  him,  he  is  not  entitled  to  charge  any  profit  at  all. 
There  is  no  proof  that  Lady  Berkeley  ever  ordered  fifty  yards  of  lace  :  there  is 
no  express  contract,  and  I  say  that  the  law  implies  none ;  and  I  am  of  ofHuion 
that  there  is  no  foundation  in  point  of  law  for  the  charge  of  4/.  10s.  for  lace. 
With  regard  to  the  sum  of  6/.  9s.  6^.  for  the  liyery  suit,  I  am  of  opinion  that 
if  no  livery  was  deliTcred  in  April,  the  defendant  is  entitled  to  have  that  money 
back.  If  the  livery  of  1834  was  used,  the  plaintiff  would  not  be  entitled  to 
charge  for  it  twice  over.  If  you  think  that  no  new  livery  was  made  in  April, 
I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  charge  for  it.  The  practice 
of  servants  exchanging  their  liveries  for  plain  clothes  is  a  species  of  fraud  on 
the  master,  and  it  was  the  duty  of  the  plaintiff  to  communicate  the  circum- 
stance to  the  defendant  when  the  coachman  proposed  to  *make  the  ex-  r^ia 
change,  for,  if  a  master  thinks  it  right  that  it  his  servant  should  have  ^ 
two  suits  of  livery  in  the  year,  it  is  the  duty  of  the  servant  to  wear  such  livery. 
With  respect  to  the  plea  of  tender,  this  has  been  proved  by  the  evidence  of  Mr. 
Clarke.  Verdict  for  the  the  defendant 

Theiwer,  and ,  for  the  plaintiff. 

Sir  W.  FoUett,  and  Edly,  for  the  defendant 

[Attorneys— JK  S.  PkOipSj  and  Clarke^  F^nmort^  j-  FlaigaJU.'l 
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Where  thiee  persons  were  joiatlj  indicted  for  felonionelj  neing  plates,  eonteining  impres- 
sions of  forgQHd  notes,  it  was  held  that  the  juiy  mnst  select  some  one  partacaUr  tiine 
after  all  three  had  become  connected,  and  must  be  satisfied,  in  order  to  conTict  then, 
that  at  sach  time  they  were  all  either  present  together  at  one  act  of  nsing,  or  assisted 
in  sQch  one  act,  as  by  two  nsing,  and  one  watching  at  the  door  to  prevent  the  otben 
being  disturbed,  or  the  like;  and  that  it  was  not  suflScient  to  shew  that  the  parlies 
were  general  dealers  in  forged  notee,  and  that  at  different  times  they  had  singly  used 
the  plates,  and  were  individually  in  possession  of  forged  notes  taken  from  them. 

The  word  "guilder"  is  sufficiently  an  English  word  to  justify  it  use  in  an  indictment  as  a 
translation  of  the  Polish  word  '*  zlotyeh,"  which  is  also  called  a  guilder  and  &  flonn. 

The  first  count  of  the  indictment  stated  in  sabstance  that  the  prisoners, 
without  the  authority  of  a  certain  foreign  Prince,  viz.,  Nicholas,  then  being 
King  of  Poland,  did  etu/rave  and  make  on  a  certain  plate  in  the  Polish  lan- 
guage a  certain  note  for  the  payment  of  money,  with  intent  to  defraud  the  said 
Nicholas,  Kiog  of  Poland,  against  the  statute,  &c. 

*There  were  eighteen  other  counts,  varying  the  mode  of  describing  pi|j 
the  offence  of  engraving  and  making,  some  calling  the  instrument  an   ^ 
undertaking,  and  some  an  order  for  payment  of  money,  Ac.,  &c.^  &G.    All  these 
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counts  set  out  the  two  sides  of  the  instrament  in  the  Polish  lanffoage/and  also 
a  translation  of  the  body  of  it,  bnt  the  translation  did  not  include  the  words 
<<  PIEC  ZLOTYCHS''  (five  guldens),  which  were  in  one  part  of  the  margin, 
or  the  word  '<  BOKU"  (jear]^  which  was  in  another  part,  or  the  figures  1824, 
which  were  in  a  third  part.  These  counts  were  followed  by  eighteen  others^ 
which  did  not  set  out  the  instrument,  but  called  it  a  promissory  note,  order, 
undertaking,  &c.,  for  the  payment  of  five  guldens.  There  were  tlurty-siz  other 
counts  charging  the  prisoners  with  felonioudy  u$ing  the  plates,  on  which  the 
notes,  &c.,  and  parts  of  notes,  &c.,  were  engraved  and  made.  These  counts 
were  similar  to  the  first  set,  and  set  out  the  originals  and  the  translation  of  the 
instrument  in  the  same  manner.(a) 

mjLt^i  *'^^  prove  that  the  plates,  from  which  the  notes  were  taken,  were  of 
^  forged  and  not  genuine  notes,  Mr.  Stanislaus  Adelt,  the  Comptroller  of 
the  Bank  of  Poland,  was  called : — ^he  stated  that  the  genuine  notes,  imitated  on 
the  plates  in  question,  were  issued  in  consequence  of  a  royal  decree  of  April, 
1828,  and  were  received  in  payment  at  the  government  offices,  and  that  pay- 
ment of  them  was  made  at  the  Bank  from  the  Royal  Treasury ;  that  the  value 
of  each  note  was  2s.  6c/.  in  English  money ;  that  the  word  **  slotychs"  meant 
guilders ;  that  it  might  happen  that  a  Polish  boor  might  take  the  impressions 
from  the  plates  in  question  to  be  genuine,  but  a  person  conversant  with  money 
would  not ',  and  he  admitted,  on  cross-examination,  that  without  the  words  in 
the  margin,  '^pieo  zlotychs,"  and  '^  roku,'^  and  the  figures  1824,  the  notes  would 
not  be  circulable.  In  answer  to  a  question  from  CampbeU,  A.  6.,  for  the  pro- 
secution, he  said,  that  what  he  at  first  called  <' guilders''  were,  in  English,  not 
guilders,  but /'guldens:"  gulden  being,  in  his  opinion,  the  English  woixl  to 
denote  a  Polish  slotych. 

A  witness  named  Schmidt,  an  interpreter,  was  then  called,  and  stated  that  he 
was  a  translator  of  languages;  that  he  had  been  for  more  than  forty  years  con- 
nected with  mercantile  concerns,  and  that  gulden  was  the  English  word,  adopted 
in  mercantile  concerns,  to  denote  the  Polish  zlotych;  while  the  word  guilder 
^4191  ^^  nther  applied  to  the  '''Dutch  coin.  He  referred  to  Kelly's  Cam- 
^  hist,  as  the  only  work  on  exchange  on  which  reliance  could  be  plaoed,  as 
an  authority  in  support  of  his  opinion. 

At  the  close  of  the  evidence  for  the  prosecution — 

(a)  The  statute  on  which  this  indictment  was  founded  is  the  11  Geo.  A  kl  WUl.  4,  c. 
66,  by  the  19th  section  of  which  it  is  enacted  as  follows: — "And  be  it  enacted,  that  if 
any  person  shall  engrave  or  in  anywise  make  upon  any  plate  whatevefi  or  upon  any 
wood,  stone,  or  other  material,  any  bill  of  exchan^,  promissory  note,  undertaking,  or 
order  for  payment  of  money,  or  any  part  of  any  bill  of  exchange,  promissory  note,  under- 
taking, or  order  for  payment  of  money,  in  whatever  language  or  languages  the  same  may 
be  expressed,  and  whether  the  same  shall  or  shall  not  be  or  be  intended  to  be  under  seal, 
purporting  to  be  the  bill,  note)  undertaking,  or  order,  or  part  of  the  bill,  note,  undertaking, 
or  order,  of  any  foreign  prince  or  state,  or  of  any  minister  or  officer  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  body  corporate,  or  body  of  the  like  nature,  constituted 
or  recognized  by  any  foreign  prince  or  state,  or  of  any  person  er  company  of  persons 
resident  in  any  country,  not  under  the  dominion  of  his  mijesty,  without  the  authority  of 
such  foreign  prince  or  state,  minister,  or  officer,  body  corporate  or  body  of  the  like  nature, 
person  or  company  of  persons,  the  proof  of  which  authority  shall  lie  on  the  party  ao- 
cused ;  or  if  any  person  shall,  without  such  authority,  to  be  proved  as  aforesaid,  use,  or 
shall,  without  lawful  excuse,  to  be  proved  by  the  party  accused,  knowingly  have  in  his 
casiody  or  possession,  any  plate,  stone,  wood,  or  other  material  upon  which  any  sneh 
foreign  bill,  note,  undertaking  or  order,  or  any  part  thereof,  shaJl  be  engraved  or  made; 
or  if  any  person  shall,  without  such  authority,  to  be  proved  as  aforesaid,  knowingly  utter, 
dispose  of,  or  put  off,  or  shall,  without  lawful  excuse,  to  be  proved  as  aforesaid,  know- 
ingly have  in  his  custody  or  possession,  any  paper  upon  which  any  part  of  such  foreign 
bill,  note,  undertaking,  or  order  shall  be  made  or  printed ;  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years  nor 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years  nor  less 
than  one  year.'' 
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LiTTLiOALS,  J.,  required  the  ooansel  for  the  prosecution  to  elect  whether 
thej  would  go  on  the  counts  for  engraving  or  the  counts  for  using  the  plBtes,  as 
they  were  quite  distinct  offences. 

Campbell,  A.  Qt,,  admitted  that  there  was  no  evidence  of  a  joint  engnTing, 
and  therefore  relied  on  the  counts  charging  the  using  of  the  plates. 

Ckarkmmy  Payne,  and  0.  0,  Janes,  for  the  prisoners^  ohjeoted,  that,  by  law, 
the  instrument  must  be  set  out  in  the  original  language,  and  the  whole  correctly 
translated.  On  this  point  they  referred  to  Rex  v.  uoldstein,  7  Moore,  1,  and 
contended  that  the  translation  was  imperfect,  inasmuch  as  it  did  not  include 
the  English  of  the  words  '<piec  slotychs/'  and  <<  roku/'  and  did  not  set  out  the 
figures  1824,  and  therefore  there  was  a  variance  between  the  plate  and  the 
statement  in  the  indictment.  They  also  contended  that  the  word  gtUden  was 
not  an  English  word,  because  it  was  not  to  be  found  in  Johnson's  Dictionaiy, 
and  that  there  was  not  any  evidence  of  a  joint  using  of  the  plates  by  the  pri- 
soners. 

Campbell,  A.  G.,  F!aU,  and  J.  L.  Adolphus,  contri.  The  contract  itself  is 
sufficiently  set  out  in  the  translation,  and  the  date  is  not  material,  as  the  instm- 
ment  is  not  payable  after  date.  According  to  the  argument  for  the  prisoners, 
there  must  be  a  fiEtc  similie  of  the  contents  of  the  plate  and  of  the  translation 
too.  The  statute  relating  to  the  not  setting  out  of  instruments  in  cases  of  for- 
gery *would  have  been  extended  to  this  case  if  it  had  not  been  the  opin-  r^^oQ 
ion  of  the  legislature  that  in  such  a  case  it  need  not  be  set  out  at  all.  '- 
As  to  the  joint  using,  there  is  evidence  enough  for  the  jury,  as  it  is  clear  that 
Balb  had  the  plate  at  one  time  and  Moses  at  another,  and  that  Harris  was 
active  in  bringing  the  parties  together,  so  that  Flaum  might  have  the  impres- 
sion. Any  act  traced  to  one  is  traced  to  all.  The  question  is,  whether  the 
notes  were  not  struck  off  with  the  joint  consent  of  all  the  parties. 

darluon,  in  reply.  The  words  of  the  indictment  are,  "  which,  being  trans- 
lated, u  CM  /oUowM,"  which  requires  it  to  be  set  out  correctly.  The  year  is  im- 
portant, to  shew  when  the  note  came  into  circulation — ^if  it  was  in  1822,  when 
the  decree  is  in  1823,  it  would  be  bad ;  also,  it  is  important,  because  the  wit- 
ness Adelt  says  that  it  would  not  be  circulable  without  the  date. 

LiTTLEDALE,  J.  There  are  three  objections  made  in  this  case — the  first  is, 
as  to  the  word  <<ffuldens,"  used  in  the  translation.  I  think  the  explanation  of 
the  witness  Smith  completely  answers  that  objection ;  I  think  it  is  a  correct 
translation.  As  to  Johnson's  Dictionary,  it  does  not  apply  to  such  a  case— it 
is  a  dicdonary  of  the  English  language.  In  commerce,  it  seems,  the  word 
<<  gulden"  would  be  considered  as  expressive  of  the  word  ^'slot^ch."  The 
great  objection  seems  to  be  that  the  translation  is  imperfect.  On  this,  the  incli- 
nation of  my  mind  is,  that  the  instrument  is  sufficiently  translated.  The  object 
of  having  the  translation  is,  for  the  Judges  to  see  on  the  record  that  it  is  either 
a  bill  or  undertaking,  or  one  of  the  things  coming  under  the  clause  in  the  act: 
as  to  what  is  in  the  margin,  the  question  is,  whether  it  is  not  surplusage.  The 
only  doubt  I  have  is,  whether  the  word  <<  roku"  and  the  figures  <'  1824"  maj 
not  be  considered  an  essential  part  of  the  note,  because,  as  the  decree  is  of 
1828,  it  may  be  thought  that  it  ought  to  appear  that  the  note  was  ^issued  rt^i 
after  that  decree.  It  is  a  matter  for  further  consideration  whether  it  ■- 
should  be  reserved ;  but  the  impression  on  my  mind  is,  that  on  the  whole  the 
instrument  is  sufficiently  set  out.(a)  As  to  the  objection,  that  no  joint  use  of 
the  plates  is  proved,  I  cannot,  at  this  moment,  tell  what  act  of  use  they  mean 
to  relv  on.  I  do  not  know  that  the  plates  were  used  at  the  same  time  to  take 
off  all  these  impressions ;  besides,  it  seems  that  there  two  plates  were  used. 

Gaselee,  J.  If  it  is  absolutely  necessary  to  make  a  complete  translation  cf 
every  part  of  the  instrument,  I  should  be  inclined  to  think  it  is  not  sufficientlj 

(a)  See  the  opinion  of  the  Judges  that  the  translation  was  not  snfficient,  post,  p.  430, 
note  (A),  to  Mr.  Justice  Williams  s  judgment. 
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set  oat;  but  I  think  it  better  to  reserve  tbe  question,  and  I  do  it  on  this 
ffronnd : — ^It  may  be  said,  that,  as  the  act  on  which  this  indictment  is  framed 
differs  in  terms  from  the  act  relating  to  forgery,  it  is  not  necessary  that  it  shoald 
be  set  oat  at  all.  As  to  the  date,  if  it  oonld  be  shewn  that  it  was  before  1823, 
no  action  could  be  brought  upon  it.  But  it  is  not  payable  after  date,  and  it 
does  not  appear  to  me  that  the  validity  depends  upon  the  date.  As  to  the  joint 
using,  I  do  not  see  that  the  three  prisoners  were  ever  brought  together;  but  in 
the  oourse  of  this  long  evidence,  there  may  be  something  ror  the  jury,  and  the 
ease  should  not  be  withdrawn  from  their  consideration.(a) 

liiTTLSDAUS,  J.,  (in  summing  up,)  said — ^In  a  case  of  felony,  yon  can  only 
go  upon  one  act  committed.  There  is  very  great  difficulty  in  this  case  for  you 
to  know  which  act  the  prosecutor  relies  on :  ^1  these  thinss  being  done  at  diffe- 
rent times.  The  prosecutor  does  not  fix  on  any  partiouXar  day.  If  you  find 
^4221  ^^^^  ^  ^°y  ^^^  ^^^'  ^^^  *three  did  concur  in  using  the  plates,  then  you 
-*  may  find  them  guilty.  There  are  four  different  times  at  which  notes  were 
taken.  As  to  what  has  been  said  about  these  parties  being  general  dealers,  it 
is  not  sufficient;  they  are  not  indicted  one  for  doing  the  act,  and  the  others  as 
acoeasaries  before  the  £Mt,  but  are  all  charged  as  principal  felons.  There  may 
be  cases  in  which  acts  done  at  different  times  may  be  evidence  of  a  joint  using, 
as,  fnr  instance,  if  one  were  to  find  the  plate,  and  one  the  paper,  and  one  to  do 
the  work,  I  should  say  it  was  a  joint  using,  but  there  is  no  evidence  of  that  sort 
here.  There  is  no  evidence  that  by  common  concert  these  parties  did  such 
things.  If  one  struck  off  the  impressions,  and  the  others  wished  him  to  do  it, 
and  shared  in  the  profits,  that  would  not  make  them  principal  felons.  As  this 
is  an  indictment  against  all  three,  you  must  be  satisfied  that  they  were  all  three 
present  at  one  time,  or  assisting  in  some  way  at  that  time,  either  by  watching 
at  the  door  or  something  of  that  sort.  Having  the  notes  in  possession  is  not 
sufficient  evidence  of  having  used  the  plates ;  as  in  the  case  of  forgery,  uttering 
is  not  sufficient  evidence  of  having  forged.  Balls,  it  seems,  had  the  plate  a 
year  before,  but  that  is  no  evidence  under  this  indictment,  as  the  using  under  it 
must  be  since  August,  1835,  as  Harris  and  Moses  do  not  come  on  the  stage  till 
that  time.  The  only  evidence  against  Harris  is  the  negotiations  he  entered  into 
with  Saltsman  and  others  respecting  this  note ;  there  is  no  proof  of  his  having 
the  plate  in  his  possession.  Moses  had  it  in  his  possession,  and  he  is  proved  to 
have  said  before  that  he  had  the  plate,  and  could  print  as  many  as  he  liked ; 
this  may  be  something  like  evidence  of  'a  using,  on  his  part,  of  the  plate.  It 
does  not  seem  to  me  that  there  is  any  evidence  to  prove  a  joint  using  at  any  one 
time,  which,  in  my  opinion,  is  necessary  to  prove  this  indictment.  Yon  may 
find  two  of  them  ffuilty,  or  one  of  them  guilty,  or  all  three  of  them  guilty. 
*4231  *Verdict — Not  guilty,  accompanied  by  the  foUowiuff  statement  :— 

•i^oj  (« rp  1^^  j^j.^  ^Q^  ^y^^  prisoners  acted  in  conoert,  but  they  ame 

with  your  Lordship  that  there  is  not  sufficient  to  convict  them 
of  any  single  act." 

Campbell,  A.  0.,  FlcUt,  J.  L.  Adolphtu,  and  Bodkin,  for  the  prosecution. 

Clarkttmy  Payne,  and  C.  C.  Jonet,  for  the  prisoners. 

[Attorneys — Olivenon  ^  Co.,  and  K  haaetf  Jona,  S.  Fotei.] 

(a)  For  the  opinion  of  the  Jndges  on  these  objections,  and  also  for  the  principal  facts, 
see  tne  case  of  Rex  v.  Balls,  post,  p.  426,  indicted  for  forging  and  uttering  impressions 
taken  from  these  plates. 
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REX  V.  MOSES.    Dec,  19. 

For  maiginal  note  Bee  post,  p.  429. 

The  prisoner  was  indicted  for  tlwt  he,  on  the  9tli  of  NoTember,  <<  feloniously, 
and  without  ezcuse,  did  knowingly  have  in  his  custody  and  possession  two  sevenl 
plates,  upon  which  said  plates  was  then  and  there  engraved  and  made  s  certain 
promissory  note,  for  payment  of  money,  purporting  to  be  a  promissory  note  for 
payment  of  money  of  a  certain  foreign  Prinoe,(a)  that  is  to  say,  of  Nicolas,  then 
being  King  of  a  certain  foreign  country  called  Poland,  which  said  promisBory 
note  for  payment  of  money,  so  engraved  and  made  upon  the  said  plates  as  afbrfr* 
said;  is  expressed  in  the  Polish  language,  and  is  on  the  one  side  thereof  as  fol« 
lows,  that  is  to  say,  [here  one  side  of  the  note  was  set  oat  in  the  Polish  lan- 
guage, by  9tmng  an  xmpreuion  of  the  plate  to  the  parchment  on  which  the  in- 
dictment was  written,]  and  on  the  reverse  side  thereof  is  as  follows,  that  is  to 
say,  [here  the  Qther  side  vras  set  out  in  a  similar  way,]  and  which  said  promis- 
sory note,  so  engraved  and  made  upon  the  said  phites  as  aforesaid,  being  trans* 
lated  into  the  English  language,  is  on  the  one  side  thereof  as  follows,  t^^a 
that  is  to  say,  &o.,  [here  a  translation  of  the  front  of  the  note  was  set  ^ 
out  as  follows :] — 

"FIVE  GULDENS 

"Cash  Note 
"  Of  the  Kingdom  of  Poland. 

"To  the  Bearer  of  which  the  Exchequer  Office  will,  in  compliance  with  the 
Boyal  Decree  of  15th  April,  1823,  pay  the  sum  of  five  guldens  in  the  established 
currency. 

"  This  note  will  be  received  in  payment  in  all  the  Government  Establish- 
ments. 

Royal  Commiuary^  Ro^fol  Commiuaryf 


I  Teoml  Szymanowbki.  I  I  L.  Plater.  |  " 

This  was  a  correct  translation,  except  that  in  a  margin  or  border  which  sur- 
rounded the  body  of  the  note  was,  in  the  original,  on  the  one  side,  the  figures 
'<  1824,"  and  on  the  other  the  word  "  roku,"  or  year,  neither  of  which  were  in 
the  translation.  There  were,  as  in  the  previous  indictment,  counts  which  set 
out  the  instrument,  but  only  described  it  as  a  note,  order,  undertaking,  &c. 

Mr.  Adelt,  the  Comptroller  of  the  Bank  of  Poland,  in  his  evidence  stated, 
that  those  figures  and  that  word  were  on  every  genuine  note,  and  were  required 
by  the  decree  referred  to  in  the  note  to  be  upon  it,  and  that  without  them  it 
would  neither  be  paid  at  the  Exchequer,  nor  taken  in  payment  by  the  Gt)vem- 
ment. 

jPoyntf,  for  the  prisoner,  submitted  that  these  words  were  essential  to  the  note, 
and  ought  to  be  translated;  and  that  the  setting  out  of  what  was  in  the  instru- 
ment must  agree  with  the  plate  when  produced,  and  if  it  did  not,  it  was  a  yari- 
ance. 

Campbell,  A.  G.,  argued  that  the  contract  was  complete  as  a  promissory  note 
without  the  part  alluded  to ;  and  that  the  word  "  roku''  and  the  figures  "  1824" 
were  no  *more  necessary  than  the  lines  and  letters  and  other  ornamental  p^iog 
parts  of  the  note,  they  being  all  alike  required  by  the  decree.  I- 

(a)  The  section  of  the  stat  on  which  this  indictment  was  framed,  will  be  fonnd  ante, 
p.  417. 
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Payne  replied,  that  the  contract  was  that  which  would  entitle  one  party  to 
receive,  and  authorise  the  other  party  to  pay ;  and  as,  according  to  the  evidence 
of  the  witness,  without  the  word  and  figures  the  note  would  not  he  paid  at  the 
bank  or  taken  in  payment,  it  was  not  a  contract.  It  might  be  sufficient  accord- 
ing to  our  law  to  make  a  promissory  note,  but  it  was  not  a  promissory  note  of 
Nicolas  King  of  Poland. 

LiTTLEDALE,  J.,  would  uot  withdraw  the  case  from  the  jury,  and  in  summing 
up  told  them,  that  they  would  have  to  inquire — first,  whether  the  prisoner  was 
in  possession  of  the  plates  at  all ;  secondly,  if  he  was,  whether  they  were  of  that 
description,  that  impressions  taken  from  them  would  be  forgeries;  thirdly,  whe- 
ther he  was  knowingly  in  possession  of  the  plates,  that  is,  knowing  that  they 
were  plates  which  would  produce  forged  impressions ;  and  then,  fourthly,  whe- 
ther he  had  or  had  not  any  lawful  excuse. 

The  prisoner  was  convicted,  and  the  learned  Judge  reserved  the  objections 
taken  for  the  consideration  of  the  fifteen  Judges. (a) 

Campbell,  A.  0.,  and  J,  L,  Adolphusj  for  the.  prosecution. 

Payne,  and  C.  C.  Jones,  for  the  prisoner. 

[Attorneys — OUvertm  f  Co,,  and .] 


*426]  ♦REX  V.  ROBERT  BALLS.    Dec.  2L 

For  marginal  note,  see  post,  p.  429. 

The  prisoner  was  indicted  for  forging,  on  the  1st  of  September,  a  certain 
promissory  note  for  the  payment  of  money,  in  the  Polish  language,  and  also  for 
uttering.  The  description  of  the  notes  in  the  indictment,  both  in  the  original 
language  and  the  translation,  was  similar  to  that  set  out  in  the  previous  cases. 
The  common  counts  described  the  note  as  being  for  five  florins,  (not  guldens,  as 
in  the  former  indictments,  and  also  in  the  special  counts  of  the  present  indict- 
ment;) and  the  intent  was  laid  to  bo  to  defraud  Nicolas,  King  of  Poland.  It 
appeared,  that  in  September,  1834,  the  prisoner  took  the  plate  from  which  the 
front  part  of  the  note  in  question  was  engraved,  to  the  house  of  an  engraver  in 
London,  and  ordered  a  new  plate  for  the  back  part,  and  made  a  bargain  for  the 
printing  off  of  5000  impressions,  which  were  made  for  him.  The  witnesses 
stated  that  the  prisoner  spoke  of  the  plates  as  containing  mining  tickets.  The 
principal  witness  for  the  prosecution  was  a  person  named  Flaum,  a  native  of 
Cracovr,  in  Poland,  who  was  sent  over  by  the  Austrian  Government,  in  com- 
pany with  Mr.  Saltzmann,  the  accountant-general  of  the  Austrian  National 
Bank,  to  discover  the  forgers  and  utterers  of  bad  Austrian  notes.  He  stated, 
that  he  was  introduced  to  Harris  by  a  person  named  Max,  and  that  Harris  in- 
troduced him  to  the  prisoner  Balls — that  Harris  and  the  witness  spoke  Hebrew, 
which  Balls  did  not  understand,  but  Harris  explained  to  each  what  the  other 
said.  The  witness  added,  that  he  Rave  Balls  80/.  for  the  purchase  of  1000 
Austrian  notes,  which  were  to  be  produoed  in  six  weeks;  and  that  on  the  1st  of 
Sentember,  at  a  house  near  the  Bank  of  England,  Balls  gave  him  a  forged 
Polish  note.  On  his  cross-examination,  he  admitted  that  Balls  took  him  to  the 
window,  and  held  up  the  note,  and  that  they  looked  to  see  if  it  was  well  per- 
formed ;  and  he  would  not  swear  that  it  was  not  shewn  to  him  by  Balls  as  a 
specimen  of  his  workmanship. 

(a)  See  the  next  case  of  Rex  v.  Balls  for  the  principal  facts  connected  with  the  trans- 
actions between  the  parties,  which  were  the  same  in  all  the  caaes ',  and  for  a  more  detailed 
account  of  the  objections  relied  on,  and  the  opinion  of  the  Jadges  with  respect  to  them, 
see  the  note  appended  to  the  judgment  given  by  Williams,  J.,  post,  p.  430. 
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*Mr«  StenUhiiB  Adelt,  in  thbcaae,  swore  that  the  word  '<  florin/'  was  naed  in 
Snglend  as  well  as  <<  golden/'  to  denote  the  Polish  slotvoh. 

On  the  produotion  of  the  note  given  in  evidence  bj  Flaum,  as  reoeived  from 
the  prisoner,  it  did  not  eorre^pond  with  the  note  set  ont  in  the  special  connts  of 
the  indictment,  as  it  did  not  contain  the  same  names  of  commissaries. 

Upon  this  being  mentioned  to  Piatt,  for  the  prosecution,  he  abandoned  the 
special  counts,  and  submitted  that  the  statute  of  2  &  3  Will.  4,  c  123,  s.  3, 
which  rendered  it  unnecessary  to  set  out  the  instrument  in  cases  of  forgery, 
rendered  the  indictment  sufficient  upon  the  common  counts. 

Payne,  contra,  submitted  that  that  statute  did  not  apply  to  foreign  instru- 
ments. 

LiTTLEDALB,  J.,  intimated  that  he  thought  the  act  only  applied  to  English 
bills  and  notes,  but  said  he  would  reserve  the  point  for  consideration. 

The  case  went  to  the  jury  under  his  lordship's  directions,  and  they  found  the 
prisoner —  Guilty  of  uttering. 

Piatt,  and  «7.  L,  Adolphus,  for  the  prosecution. 

Payne,  and  C.  C.  Jones,  for  the  prisoner. 

[Attomejs — OUvenon  f  Co,f  and  Jonet.] 


*REX  V.  HARMS.    Jan.  21.  [*428 

If  an  engraving  of  a  forged  note  be  given  to  a  partj  as  a  pattern  or  specimen  of  skill,  the 
party  giving  it  not  intending  that  the  particular  note  shoald  be  put  in  circulation,  it  is 
not  an  uttering  within  the  statute. 

The  prisoner  was  indicted  for  forging  and  also  for  uttering  a  Polish  note,  as 
in  the  indictment  against  Balls. 

Flaum  stated  that  the  prisoner  shewed  him  a  Polish  note  on  one  occasion, 
and  told  him  that  two  thousand  and  a  half  of  those  notes  had  been  lately  made, 
and  proposed  to  him  to  purchase  some  of  them  ;  that  the  witness  said  he  could 
not  use  them,  and  wished  to  have  Austrian  notes ;  that  the  prisoner  said  no- 
thing more  then,  but  afterwards,  when  they  became  more  acquainted,  he  gave 
him  a  Polish  note  [the  one  mentioned  in  the  indictment],  and  said  they  were 
good,  and  that  they  were  well  made ;  that  he  had  a  quantity  of  them,  and 
wished  the  witness  to  buy  some. 

Upon  this,  in  addition  to  the  objections  raised  in  the  other  cases,  it  was  sub- 
mitted to  their  lordships,  that  the  giving  of  the  note  under  these  circumstances 
was  not  a  putting  in  circulation  with  intent  to  defraud  Nicolas,  King  of  Poland. 

LiTTLEDALE,  J.,  said  it  was  a  question  for  the  jury ;  and,  in  his  summing 
up,  referring  to  the  objection,  said — If  the  prisoner  meant  it  as  a  specimen,  or 
that  the  witness  might  see  whether  the  others  were  made  according  to  the  pat- 
tern, then,  in  my  opinion,  it  would  not  be  an  uttering  within  the  meaning  of 
the  act.  If  you  are  satisfied  that  it  was  not  uttered  with  intent  to  put  it  into 
circulation,  but  was  to  be  kept  as  a  pattern,  and  afterwards  thrown  away  or  put 
in  the  fire,  then  you  may  acquit  the  prisoner. 

Verdict — Guilty  of  uttering. 

Campbell,  A.  O.,  /.  L,  Adolphus,  and  Bodkin,  for  the  prosecution. 

Payne,  and  C.  C7.  Jones,  for  the  prisoner. 

[Attorneys — Oliverton  ^  Co,^  and' .] 
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♦FEBRUARY  SESSION,  1836. 

BEX  V.  HARRIS,  REX  v.  MOSES,  REX  v.  BALLS.    Feh,  8. 

Scfwinc^  to  the  pftrchment  on  which  the  Indictmeiit  ie  written  hnpressiooB  of  forged  notes 
taken  from  engrayed  plates,  is  not  a  legal  mode  of  setting  out  the  notes  in  the  indict- 
ment. 

Foreign  notes  were  set  ont  in  an  indictment  in  the  original  language;  hat  the  translation 
omitted  some  words  which  were  in  a  margin  or  border  round  the  body  of  the  note,  and 
denoted  the  year  in  which  the  notes  were  issued,  and  it  appeared  that  without  these 
words  the  notes  would  not  be  capable  of  being  circulated  in  the  country  to  which  they 
beflonged : — Held,  that  the  translation  was  imperfect,  and  the  special  counts  setting 
out  the  notes  consequently  bad. 

Describing  a  foreign  note  wholly  in  the  English  language  is  not  sufficient  in  an  indict- 
ment for  forgery,  notwithstanding  the  stat.  2  A  3  Will.  4,  c.  123,1  s.  3 ;  but  this  objec- 
tion, provided  the  description  is  in  the  words  of  the  statute  creating  the  offence  can 
only  be  taken  advantage  of  by  demurrer,  and  is  cured  after  rerdict  by  the  stat.  *l  Geo. 
4,  c.  64,  s.  21. 

On  indictments  for  uttering  forged  Polish  notes,  it  was  held  that  oonTersatlonawith  the 
prisoners  respeeting  the  forgery  and  circulation  of  forged  Austrian  notea  were  admis- 
sible in  evidence  to  prove  the  scienter. 

Mr.  Justice  Wiluabts  delivered  the  judgment  of  the  court  as  follows : — 
You  Thomas  Harris,  and  you  Robert  Balls,  were  tried  in  December  last  on  an  in- 
dictmcnty  charging  each  ofyou  with  having  uttered  a  certain  promissory  note  for 
the  payment  of  lAoney,  to  wit,  for  the  payment  of  five  florins,  with  intent  to  defraud 
a  certain  foreign  princei  You  Marcus  Warsoever,  otherwise  Mordecai  Moses,  were 
indicted  for  unlawfully  having  in  your  possession  a  certain  plate,  on  which  was  en- 
graved a  certain  promissory  note  for  the  payment  of  money,  to  wit  for  the  payment 
of  five  florins.  With  respect  to  idl  ofyou  there  was  an  objection  taken  as  to  the 
description  of  the  promissory  note,  which  was  the  same  in  each  of  the  cases.  It 
was  objected  at  the  trial  that  the  description  of  the  note  was  imperfect.  The 
learned  Judge  before  whom  you  were  tned  reserved  the  case  for  the  opinion  of 
the  Judges.  The  Judges,  at  least  a  considerable  majority  of  them,  to  the  num- 
ber of  eleven  or  twelve,  of  whom  I  was  one,  have  met  and  considered  the  objec- 
tions, and  they  were  clearly  of  opinion,  that  (whatever  might  have  been  the  case 
under  other  circumstances,  towhich  it  is  not  necessary  to  allude,)  after  verdict, 
the  description  was  sufficient.  The  Judges  found  themselves  on  the  statute  7 
(}eo.  4,  c.  64,  s.  21,  which  provides  that  where  the  o£fence  has  been  created  by 
*4801  ^^^  statute,  '^'the  indictment  or  information  shall,  after  verdict,  be  held 
^  sufficient  to  warrant  the  punishment  prescribed  by  the  statute,  if  it  de- 
scribe the  offence  in  the  words  of  the  statute.  The  Judges,  therefore,  are  of 
opinion,  that  the  indictment  was  proper.  As  to  you,  Balls,  a  further  objection 
was  made,  that  the  transaction  between  you  and  rlaum  regarded  Austrian  notes 
which  were  of  a  different  descripticm  from  the  description  of  note  for  which  you 
were  tried,  and  therefore  was  not  evidence  asainst  you.  The  Judges  have  con- 
sidered this  objection  also,  and  they  are  unanimously  of  opinion  that  the  evidenoe 
was  properly  receivable  to  shew  a  guiltv  knowledge  on  your  part.  The  result 
therefore  is,  that  the  convictions  are  right.(a} 

The  prisoners  afterwards  received  sentence.(&) 

(a)  The  objections  might  have  been  taken  advantage  of  on  demurrer ;  but  as  each  of 
the  indictments  was  above  fifty  yards  long,  it  could  not  be  expected  that  the  prisoners  or 
their  counsel  could  catch  the  objections  fVom  the  mere  reading  at  the  arraignment;  and 
in  point  of  practice,  unless  their  attention  is  called  to  it  by  counsel,  the  Court  is  not 
aware,  at  the  time  of  the  arraignment,  of  the  precise  form  of  these  very  special  indict- 
ments. 

(&)  We  understand,  that  although  in  pronouncing  the  judgment  nothing  was  said 
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Tb«  Ck>ort  cannot  onder  the  stat  7  &  8  Geo.  4,  c.  29,  b.  57,  reUUing  to  the  restitntioa  of 
stolen  propertj,  order  a  Bank  of  Eng^d  note  which  has  been  paid  and  canceDed,  tD 
be  delivered  np  to  the  prosecutor  of  an  indictment  against  the  partj  who  atoie  it. 

Thb  prifloner  was  indicted  for  stealing  a  10^  Bank  of  England  note,  the 
property  of  a  female,  but,  having  been  conyicted  on  another  u^ctment,  was 
not  tried  upon  tlds.  A  clerk  from  the  Bank  of  England  was  in  attendance  with 
the  note,  which  he  prodaoed  to  the  Court  in  a  cancelled  state.  The  proaeeatriz 
applied  to  the  Judges  to  order  the  note  to  be  deliyered  up  to  her.  She  staled 
that  she  lost  the  note  on  the  18th  of  January;  that  on  the  19th  she  went  to 
the  Bank  and  asked  if  she  could  stop  the  note. '  She  was  told  that  she  coald, 
and  was  asked  for  half-arcrown,  which  she  paid;  she  found  upon  subsequent  in- 
quiry at  the  Bank,  that  the  note  was  brought  in  on  the  2l8t^  by  and  paid  to  the 
house  of  Weston  and  Young,  bankers,  in  Sonthwark. 

YAUGHAir,  J.,  after  referring  to  the  stat  7  ft  8  Geo.  4,  e.  29,  s.  57,(a)  and 
'^4321  <^^^^^^  ^^  Williams,  J.,  said  to  *the  prosecutrix — << lam  afiraid 
-I  that  in  your  case  the  court  haye  no  authority  to  order  the  restitution  of 
the  note  to  you  by  the  Bank  of  England.  They  were  bound  to  pay  it,  not  hay- 
ing any  suspicion  of  the  person  who  presented  it  You  may  haye  a  ciyil  remedy 
against  them  if  they  have  entered  into  any  engagement  with  you  and  haye  not 
kept  it.  But  the  question  here  is,  whether  we  can  make  any  (»der  in  a  summary 
way  for  the  restitution  of  this  note  as  property,  when  in  hci  it  is  no  longer  pro- 

aboat  the  Tslidlty  of  the  objections  taken  at  the  trial,  yet  their  lordships  did  in  fact  con* 
sider  them,  and  a  majority  were  of  opinion  that  thej  were  good  objections ;  and,  bnt  t&t 
the  statute  alluded  to  in  the  judgment,  would  hare  prevailed,  so  as  to  secure  the  pardon 
of  all  the  prisoners.  The  Judges  were  unanimously  of  opinion  that  the  trmnslationB  of 
the  Polish  notes,  set  out  in  the  indictments,  were  imperfect,  on  account  of  the  objections 
taken  at  the  trial :  the  special  counts  were  therefore  all  held  bad.  That,  indeed,  was  not 
necessary  to  be  considered  in  the  indictment  against  Balls,  because  the  special  counts 
were  abandoned  at  the  trial.  A  considerable  majority  of  the  Judges  were  also  of  opin- 
ion, that  the  sewing  the  papers  to  the  indictments  was  of  itself  sufficient  to  Titiate  thoae 
counts ;  but  some  did  not  feel  so  clearly  of  that  opinion :  and  as  the  special  counts  were 
bad  upon  the  other  grounds,  it  was  not  necessary  to  come  to  a  decision  as  to  the  papers 
being  sewed  to  the  indictment.  The  special  counts  being  held  bad,  the  next  question 
was,  whether,  as  to  the  general  counts,  the  statute  2  &  3  Will.  4,  c  123,  s.  3,  was  suffi- 
cient to  bear  them  out.  The  case  of  Moses  was  out  of  the  statute  altogether,  as  it  only 
Implies  to  cases  of  forgery.  As  to  Harris  and  Balls,  the  objections  which  the  learned 
Judge  who  tried  the  prisoners  submitted  for  the  consideration  of  the  Judges  were,  that  it 
was  not  a  sufficient  description  of  the  note  within  the  sUt.  2  &  3  Will.  4,  c  123,  s.  3,— 
that  the  note  ought  to  be  stated  to  be  a  oote  in  the  foreign  language,  and  then  the  mean- 
ing of  it  in  the  English  language ;  that  it  ought  to  be  stated  to  be  for  the  payment  of 
foreign  money,  and  that  the  value  in  English  money  should  be  stated,  and  that  the  act  of 
Parliament  does  not  extend  to  such  notes.  A  very  small  minority  of  the  Judges  were  of 
opinion,  that  under  the  general  counts  the  descriptions  of  the  notes  were  "^ot  snfficirat 
within  the  stat.  2  A  3  Will.  4,  c.  123,  s.  3.  The  consequence  was,  that  all  the  three  con- 
TicUons  would  hare  been  held  to  be  bad,  if  it  had  not  been  for  the  provisions  of  the  stat 
7  Geo.  4,  c.  64,  s.  21,  mentioned  in  the  above  judgment 

(a)  This  section,  i^er  giving  the  Court  power  to  order  restitution,  says,  ^  Provided 
always,  that  if  it  shall  appear  before  any  award  or  order  made,  that  on^  viUuMe  $eemifjf 
4hM  Aave  hten  bona  fidt  paid  or  duchargei  hy  tonuperwn  or  body  corporate,  ImbU  to  tkepay^ 
mmit  tkereo/f  or  being  a  negotiable  instrument,  shall  have  been  bond  fide  taken  or  received 
by  transfer  or  delivery  by  some  person  or  body  corporate,  for  a  just  and  valuable  consi- 
deration, without  any  notice,  or  without  any  reasonable  cause  to  suspect  that  the  same 
had  by  any  felony  or  misdemeanor  been  stolen,  taken,  obtained,  or  converted  as  afore- 
said, in  such  case  the  Court  shall  not  award  or  order  the  restitution  of  such  security." 
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perty,  bat  is  eanoelled  and  gone.    We  are  of  opinion  that  we  Iiaye  no  power  to 
make  anj  order  on  the  snbjeot/' 
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BEX  V.  JORDAN,  SULLIVAN,  MOTT,  and  8EALE.    March  2. 

A  room-door  was  latched  and  one  person  lifted  the  latch  and  entered  the  room  and  con- 
cealed himself  for  the  purpose  of  committing  a  robbeiy  there,  which  he  afterwards  ac- 
complished. Two  other  person^  were  present  with  him  at  the  time  he  lifted  the  latch, 
for  the  purpose  of  assisting  him  to  enter,  and  screened  him  from  obserration  bj  open- 
ing an  umbrella.  It  was  held,  that  the  two  were  in  law  parties  to  the  breaking  and 
entering,  and  were  answerable  for  the  robbery  which  took  place  afterwards,  though 
thej  were  not  near  the  spot  at  the  time  when  it  was  perpetrated. 

In  burglary,  where  the  breaking  is  one  night,  and  the  entry  the  night  after,  a  person 
present  at  the  breaking,  though  not  present  at  the  entering,  is  in  law  guilty  of  the 
whole  offence. 

Thb  first  oonnt  of  the  indictment  charged  the  prisoners  Jordan  and  Snllivan, 
*4S31  ^°^  Another  man  named  May,(a)  with  ^breaking  and  entering  the  dwell- 
-'  ing-honse  of  oar  lord  the  King,  in  the  parish  of  Saint  Dunston  in  the 
East,  and  stealing  therein  a  quantity  of  Bank  notes  and  soyereigns  to  the 
amount  of  nearly  4000^.,  some  the  property  of  his  Majesty,  some  the  property 
of  a  person  named  Walsh,  and  some  the  property  of  a  person  named  killings. 
In  the  second  connt  the  locus  was  described  as  the  dwelling-house  of  Elizabeth 
King  Kelly ;  and  in  the  third  as  a  counting-house  of  our  lord  the  King.  The 
charge  against  the  prisoners  Mott  and  Scale  was,  that  they  ''  before  the  said 
felony  was  committed,  to  wit,  on  the  27th  Noyember,  1834,  feloniously  and  ma- 
liciously did  incite,  moye,  procure,  counsel,  hire,  and  command,''  the  said  Jordan, 
Snlliyan,  and  May,  '<  the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  do 
and  commit ;"  against  the  statute,  ftc. 

The  principal  witness  against  the  prisoners  was  an  accomplice  named  Huey ; 
and  from  his  statement  it  appeared  that  the  prisoners  Jordan  and  Sulliyan  ao- 
oompanied  May,  who  was  to  secrete  himself  in  the  office  of  receiyer  of  fines  and 
fbrfeitnres,  that  during  the  night  he  might  commit  the  robbery  ]  and  that,  the 
door  being  latched,  they  assisted  him  in  gaining  admission  by  opening  an  um- 
brella to  screen  him  from  obseryation  while  he  entered ;  but  it  appeared  that 
they  went  away  soon  after  he  had  got  in,  and  were  not  seen  near  the  place  again 
until  after  the  robbery  had  been  committed. 

C.  Phillips  olnected,  that  assuming  Huey's  statement  to  be  true,  there  was 
no  eyidence  to  affect  Jordan  and  Sulliyan  as  principals.  He  referred  to  Bex  v. 
Standery,  B.  A;  B.  805.  All  that  appears  is,  that  they  put  May  into  a  situation 
to  commit  the  felony,  but  did  not  assist  him  in  the  commission  of  it;  and,  for 
aught  that  appears.  May  may  haye  committed  the  offence  while  Jordan  and  Sul- 
liyan were  some  miles  off. 

*4341  *0larh9on^  on  the  same  side.  I  do  not  say  anything  at  presetit  abotit 
J  the  law  as  to  the  breaking  and  entering,  because  your  lordship  would 
tell  me  that  the  jury  might  find  the  prisoners  guilty  of  the  larceny  witnout  tho 
breaking  and  entering.  It  cannot  be  contended  on  the  other  side  that  these 
parties  are  principals  in  the  first  degree,  for  they  were  not  present  at  the  fact ; 
and  they  are  not  principals  in  the  second  degree,  because  the  fitots  establish 

{a)  May  was  not  In  custody,  haring  absconded,  and  not  being  to  be  found. 
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another  offenoa..  ;I  do  BOt  aaj:fthat,iiiia]i8Wjered,  Hae^sentaNedoM  nai  prat^ 
abundantly  the  offenee  of  being  accessaries  before  and  after  the  fact.  It  is  no^ 
shewn  that  they  were  near  enough  to  give  assistance  at  the  time :  Rex  v.  Kellj, 
R.  &  R.  421,  Rex  v,  Soares,  R.  &  R.  25,  Rex  v.  Davis,  R.  ft  R.  113,  Rex  «. 
Else,  R.  &  R.  142,  ftex  v,  &dcock,  R.  &.  R.  249;  Russ.  C.  k  M.  YoL  i.  pp. 
21,  22.  With  respect  to  the  breaking  and  entering,  there  is  no  case  which  shews 
that  even  entry  by  ingenuity  and  stratagem  amounts  to  a  breaking.  If  the 
opening  of  the  door  had  been  procured  hj/raud,  it  might  be  a  breaking,  bat 
there  is  no  fraud  shewn. 

Gaselub,  J.  I  will  tell  you  how  it  strikes  me.  If  the  entering  by  means 
of  the  umbrella  amounts  in  law  to  a  breaking  and  entering,  the  question  will  be, 
whether  it  is  not  such  an  act  as  makes  the  persons  coneeraed  in  it  principals  in 
all  that  was  done  afterwards,  they  going  there  to  commit  this  larceny. 

OampbeU,  A.  O.,  for  the  prosecution.     There  was  an  inner  door,  that  Maj 
unlatched,  which  constitutes  a  breaking.     I  admit  that  mere  concert  will  not 
do ;  and  it  is  for  that  reason  that  we  have  indicted  Mott  and  Scale  as  aooes 
saries. 

Gurnet,  B.,  (stopping  the  attorney-general).   The  way  in  which  my  broter 
Gasalee  put  it  satisfies  me.   *The  parties  are  actually  present  at  the  eom-  r^^oe 
mencement  of  the  transaction,  and  it  is  not  necessary  that  they  should  *- 
be  present  during  the  whole  commission  of  the  offence. 

CfampbeU,  A.  G.,  referred  his  lordship  to  Foster's  Grown  Law,  p.  352,  and 
East's  P.  C,  tit  BargUr;r,  p.  490. 

AndrewSf  Serjt.,  submitted  to  the  court  that  the  confirmation  of  Huey,  the 
accomplice,  was  not  sufficient  to  warrant  a  conviction. 

Gurnet,  B.    It  is  not  a  matter  to  be  argued.    I  shall  put  it  to  the  jury. 

Fayney  who  was  with  Andrews,  Serjt.,  asked,  if  his  lordship  would  allow  him 
to  mention  some  recent  decisions  as  to  the  kind  of  confirmation  which  was  re- 
quired. 

Gurnet,  B.  I  am  quite  aware  of  all  the  cases.  Yon  know  very  well  that 
persons  have  been  oonvicted  on  the  evidence  of  an.aocomplioe  alone,  but  I  hope 
it  will  never  be  so  again.  As  far  as  I  can,  I  will  take  care  that  it  shall  not 
Li  this  case  we  are  quite  of  opinion  that  it  is  not  necessary  that  the  aooomplioe 
should  be  confirmed  as  to  each  particular  prisoner.(a) 

Clarkaon.  Tour  lordship  takes  into  consideration  the  objection  as  to  the 
breaking  f 

Gurnet,  B.  I  do ;  and  we  think  it  is  a  matter  to  go  to  the  jury.  We  have 
all  three  considered  the  objection,  and  are  of  opinion  that,  assuming  the  evidence 
to  be  true  (which  is  the  way  to  try  the  question  of  law),  if  Jordan  and  SuUivaa 
*were  present  at  the  commencement,  they  must  be  considered  as  guilty  p^gM 
of  the  whole.  There  has  been  a  case  of  burghicy  where  the  br^Jdng  ^ 
was  one  night  and  the  entry  the  next,  and  the  judges  have  decided  that  a  par^ 
who  was  present  at  the  br^ing,  and  not  present  at  the  entering,  was  guilty  of 
the  whole.    We  consider  this  a  much  stronger  case  than  that 

Gurnet,  B.  in  summing  up,  after  stating  the  indictment,  said — ^It  seems 
clear  that  the  office  of  the  receiver  of  fines  and  forfeitures  was  entered  not.  by 
the  breaking  of  anv  outer  doors,  or  so  as  to  leave  any  vestige  of  the  breaking  of 
any  inner  doors,  though  it  seems  that  the  chest  was  broken  open.  There  are 
two  reasons  why  accomplices  are  allowed  to  be  called  :  one  is,  that  without  them 
great  crimes  might  pass  undiscovered ;  and  another,  the  fact  that  the  know- 
bdge  that  an  accomplice  may  betray  him  tends  to  prevent  a  person  from  engag- 
ing in  the  commission  of  a  crime.  But  the  interests  of  innocence  require  thai 
the  evidence  of  an  accomplice  should  not  be  acted  upon  without  great  caution  • 

(a)  See  as  to  the  confirmation  of  accomplices  the  caaes  of  Rex  v.  Moores  and  Spindlo, 
ante,  p.  270,  afid  Rex  «.  Wilks  and  Edwards,  ante,  p.  272 ;  as  also  the  case  of  Rez  v. 
Hastings  and  Graves,  ante,  p.  152,  and  the  cases  there  referred  to. 
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and  I  sbotild  advise  you  not  to  trast  to  it  unlesB  it  receives  sai^h 'oeaSrmatlcHi  as 
to  satisfy  yon  that'it  is  true,  and  that  you  can  trust  it  as  a  faitiifal  account.  It 
appears  that  a  person  lived  on  the  premises  as  a  servant  of  the  public,  and  this 
indictment  rightly  describes  the  place  where  the  robbery  was  committed  as  the 
dwelling-house  of  our  lord  the  king,  as  he  occupied  it  by  a  servant.  With  res- 
pect to  the  breaking,  the  witness  Steele  says  that  he  latched  the  doori  and  that  a 
person  might  get  in  while  he  was  going  to  lock  some  other  place,  as  his  back 
was  then  turned  to  the  door,  and  he  says  he  left  no  person  in.  The  question 
for  your  consideration  will  be  whether  the  door  was  shut,  and  was  opened  by  the 
person  who  committed  the  felony,  whoever  it  was.  If  Steele  left  no  person  in 
when  he  went  out,  and  he  latched  the  door,  and  the  person  who  got  in,  got  in 
by  raising  the  latch,  that  is  as  much  a  breaking  in  law  as  if  he  had  broken 
*4371  ^^^^^S'^  '^'twenty  bars  of  iron.     His  lordship  then  adverted  to  the  meet- 

-I  ings  of  all  the  prisoners  at  the  house  of  Jordan,  and  Sullivan  in  East 
Lane,  and  said  : — ^These  meetings  are  of  importance,  as  the  confirmation  of  an 
accomplice  is  by  the  evidence  of  other  witnesses  who  prove  meetings  between 
the  parties.  Huey's  meeting  with  Mott  or  Scale  would  not  be  so  important,  as 
they,  being  all  in  the  custom-house,  might  meet  for  ordinary  purposes;  but  it 
b  different  as  to  meeting  with  Jordan  and  Sullivan,  as  they  have  not  given  us 
any  account  of  what  business  they  follow,  ^fter  some  observations  on  Huev's 
criminality  on  the  one  hand,  and  his  evidence  of  penitence  on  the  other,  his 
lordship  said — You  will  not  trust  implicitly  to  his  evidence  without  corrobora-^ 
tion.  The  corroboration  which  is  offered  to  you  to  induce  you  to  believe  the 
story  he  tells  is  of  different  parts :  the  one  to  shew  that  all  these  parties  had 
together  the  sort  of  intercourse,  which  he  describes,  of  meeting  at  each  other's 
houses,  about  the  time  when  the  robbery  was  committed ;  the  other  is,  the  trac- 
ing to  one  of  the  parties  one  of  the  notes  stolen.  The  question  is  this — ^Is  the 
evidence  of  Huey  so  confirmed  as  to  induce  you  to  believe  that  he  has  told  the 
troth  with  respect  to  the  four  prisoners  at  the  bar  ? 

The  jury  said — "  We  find  the  guilt  of  all  the  prisoners;  but  as  Scale  and 
Mott  have  borne  a  good  character,  we  should  wish  to  recommend  them 
to  meroy."(o) 
^4881       *  Campbell,  A.  0.,  AdolphuSj  Barlow,  Bodkin,  and  Chambers,  for 

-'  the  prosecution. 
C.  PhiUip$^  and  Clarkson,  for  Jordan  and  Sullivan. 
Andrews,  Serjt.,  Payne,  and  C.  C,  Jones,  for  the  other  prisoners. 

[Attorneys — BobUr,  and  Humphr^t,  and  FUs^atrick.'] 


BEFORE  MR.  JUSTICE  PARK,  AND  MR.  JUSTICE  0A8ELEE. 


HEX  i;.  MART  CONNER.    March  4. 

Where  a  mother  being  angry  with  one  of  her  children,  took  up  a  small  piece  of  iron  used 
as  a  poker,  and  on  his  running  to  the  door  of  the  room,  which  was  open,  threw  it  after 

(a)  This  verdict  was  given  in  the  evening  of  the  3d  of  March,  the  trial  having  com- 
menced CD  the  morning  of  the  2d.  In  the  afternoon  of  the  first  day  Mr.  Baron  Gnmey 
said,  that  as  it  would  not  be  possible  to  get  through  the  trial  in  one  day,  the  better  way 
would  be  to  adjourn  till  the  next  morning.  The  jury  were  furnished  with  lodging^  and 
refreshmsnts  at  the  London  Coffee  House,  near  the  court,  and  two  sheriff's  officers  were 
sworn  not  to  allow  any  persons  to-communicate  with  them.  In  the  morning,  when  they 
came  into  court,  the  Clerk  of  Arraigns  inquired  if  the  counsel  on  either  side  wished  to 
ask  any  qnestions  of  the  officers  as  to  the  manner  in  which  they  had  done  their  duty  ? 
They  replied  in  the  negative,  and  the  case  proceeded.    Tide  Rex  v.  Clay,  ante,  p.  270. 
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him,  and  hit  another  cbild  who  happened  to  be  entering  the  room  at  the  moment,  in 
consequence  of  which  he  died :  it  was  held  to  be  manslaughter,  although  it  appeared 
that  the  mother  had  no  intention  of  hitting  the  child  with  whom  she  was  angij,  and 
only  intended  to  frighten  him. 

The  prisoner  was  charged  on  the  coroner's  inquiution  with  the  manslanghter 
of  Edward  Conner. 

The  deceased  was  about  five  years  old,  and  was  the  son  of  the  prisoner.  And 
it  appeared  from  the  evidence  of  another  son  of  the  prisoner,  who  was  about 
fourteen  years  old,  that  she  was  a  widow,  who  got  her  liTing  by  selling  fruit  in 
the  streets;  and  that  on  the  day  in  question,  she  came  home  about  four  o'clock, 
and  finding  that  he  had  not  prepared  her  dinner  as  she  had  directed  him  to  do, 
began  to  scold  him,  upon  whicn  he  made  her  some  very  impertinent  answers 
which  put  her  in  a  passion,  and  she  took  up  a  small  piece  of  iron  used  as  a 
poker,  intending  to  frighten  him,  and  seeing  she  was  very  angry  he  ran  to- 
wards the  door  of  the  room,  when  she  threw  the  poker  at  him,  and  it  happened 
that  the  deceased  was  just  coming  in  at  the  moment,  and  the  iron  struck  him 
on  the  head  and  caused  his  death.  The  prisoner  expressed  great  sorrow  when 
she  found  what  she  had  done. 

Mr.  Justice  Park,  (in  summing  up,)  said — ^The  law  of  the  land  as  touching 
such  a  case  as  this  is  perfectly  clear  and  satisfactory.  The  prisoner  is  charged 
with  manslaughter  on  the  coroner's  inquisition.  I  am  not  surprised  *at  r^Aoa 
hearing  that  the  grand  jury  have  thrown  out  the  bill  in  this  case,  be-  *- 
cause  without  the  assistance  and  advice  of  a  person  who  has  spent  his  life  in  the 
study  of  the  law,  they  might  think  they  were  strong  circumstances  of  mitiga- 
gation.  No  doubt  this  poor  woman  had  no  more  intention  of  injuring  this  par- 
ticular child  than  I  have ;  but  that  makes  no  difference  in  law.  When  a  blow 
intended  for  A.  lights  upon  B.,  being  given  in  a  sudden  transport  of  passion, 
if,  supposing  A.  had  been  struck  and  had  died,  it  would  have  amounted  to  man- 
slaughter, it  is  no  less  manslaughter  if  it  caused  the  death  of  B.  If  a  blow 
is  aimed  at  an  individual  unlawfully— «nd  this  was  undoubtedly  unlawful,  as 
an  improper  mode  of  correction — and  strikes  another  and  kills  him,  it  is  man- 
slaughter ;  and  there  is  no  doubt  if  the  child  at  whom  the  blow  was  aimed  bad 
been  struck  and  died,  it  would  have  been  manslaughter;  and  so  it  is  under  the 
present  circnmstances.  Undoubtedly,  that  is  the  law  of  the  land.  But  there 
are  strong  circumstances  of  mitigation,  which  are  for  the  consideration  of  the 
Judge.  The  prisoner  tells  the  woman  at  the  hospital  that  she  only  intended  to 
frighten  him ;  but  it  is  a  very  bad  mode  of  frighening,  and  it  is  clear  that  she 
threw  the  poker  towards  the  door  not  knowing  whom  it  would  hit;  and 
this  the  law  will  not  tolerate.  She  did  not  intend  to  kill  this  particular  child 
nor  to  do  bodily  harm — ultimate  bodily  harm — to  the  other;  but  she  intend- 
ed to  correct  him,  and  in  a  way  that  was  unlawful.  His  lordship  then  told  the 
jury  that  in  his  opinion^  and  that  of  his  learned  Brother,  they  must  find  the 
prisoner  guilty. 

The  jury  found  the  prisoner  guilty;  but  recommended  her  to  mercy. 

Mr.  Justice  Park,  then  said  to  the  prisoner — ^I  am  perhaps  trespassing  a 
little  on  the  privileges  of  the  city  in  passing  sentence,  but  as  none  of  the  eity 
officers  are  here  to  do  it,  having  at  least  an  equivalent,  perhaps  in  some  re* 
spects  ^paramount  authority,  I  proceed  to  do  it.  And  I  do  it  on  this  r^AiQ 
ground,  that  we  do  not  intend  to  imprison  you,  and  if  the  sentence  were  ^ 
not  passed  now  you  would  be  detained  in  prison. 

His  lordship  then  admonished  the  prisoner,  and  sentenced  her  to  pay  a  fine 
of  one  shilling. 
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MAY  SESSION,  1836. 

BETORB  MB.  JTTSTICS  PARK;  AND  MB.  JUSTIOE  COLERIDOE. 


REX  V.  SHBERING,  May^  11. 

The  prosecator  in  a  caae  of  peijary',  who  has  included  his  name  in  a  subpoena,  is  entitled 
to  his  eoiU  09  pro%eeutor,  though  he  is  not  bound  over  to  prosecute  bj  a  magistrate,  and 
he  is  not  limited  to  his  expenses  incurred  as  a  witness  only. 

The  prisoner  had  been  oonyicted  on  a  previous  day  in  the  session  of  the 
offence  of  perjury. 

On  the  prosecator  applying  in  the  proper  office  for  his  expenses,  an  objection 
was  made  to  the  allowance  of  more  than  his  expenses  ob  a  vntness  on  the  ground 
that  he  was  not  bound  over  to  prosecute  by  any  magistrate,  though  he  had 
included  his  own  name  in  a  subpoena  which  he  had  caused  to  be  issued.  The 
Stat.  7  Qeo.  4,  c.  64,  s.  23,  was  relied  on.(a) 

^4411       *Upon  this  being  mentioned  to  the  Recorder,  who  had  tried  the  pri- 
-*  soner,  his  lordship  inclined  to  think  that  the  objection  was  a  good  one, 
but  allowed  the  matter  to  be  mentioned  to  the  Judges. 

This  being  done,  their  lordships  were  of  opinion,  that  the  words  of  the  act 
of  Parliament  did  not  limit  the  allowance  of  the  expenses  of  the  prosecutor  to 
those  which  he  incurred  as  a  witness,  but  that  he  was  entitled  to  receive  them 
in  his  character  of  prosecutor.     And  they  made  an  order  accordingly. 

Prendcrgast  and  Fajfue,  for  the  prosecutor. 

C  PhUlipsj  for  the  prisoner. 


REX  V.  HYAMS  and  Others.    May  12. 

Raising  a  window  which  is  shut  down  close,  but  not  fastened,  though  it  has  a  hasp  which 
might  have  been  fastened,  is  a  breaking  of  the  dwelling-house. 

The  prisoners  were  indicted  for  burglary  in  the  dwelling-house  of  Jane  Hart. 

(a)  The  words  of  the  section  are,  " '  And  whereas  for  want  of  power  in  the  court  to 
oraer  payment  of  the  expenses  of  any  prosecution  for  a  misdemeanor,  many  individuals 
stfe  deterred  by  the  expense  from  prosecuting  persons  guilty  of  misdemeanors,  who  thereby 
escape  the  punishment  due  to 'their  offences ;' for  remedy  thereof,  be  it  enacted.  That 
Inhere  any  prosecutor  or  other  person  shall  appear  before  any  court  on  recognizance  or 
snbpoena,  to  prosecute  or  give  evidence  against  any  person  indicted  of  any  assault  with 
intent  to  commit  felony,  of  any  attempt  to  commit  felony,  of  any  riot,  of  any  misdemeanor 
for  receiving  any  stolen  property  knowing  the  same  to  have  been  stolen,  of  any  assault 
npon  a  pence  officer  in  the  execution  of  his  duty,  or  npon  any  person  acting  in  aid  of 
such  officer,  of  any  neglect  or  breach  of  duty  as  a  peace  officer,  of  any  assault  committed 
in  parsuance  of  any  conspiracy  to  raise  the  rate  of  wages,  of  knowingly  and  designedly 
obtaining  any  property  by  false  pretences,  of  wilful  and  indecent  exposure  of  the  person, 
of  wilful  and  corrupt  peijury  or  of  subornation  of  peijury,  every  such  court  is  hereby  au- 
thorized and  empowered  to  order  payment  of  the  costs  and  expenses  of  the  prosecutor 
and  witnesses  for  the  prosecution,  together  with  a  compensation  for  their  trouble  and 
loss  of  time,  in  the  same  manner  as  courts  are  hereinbefore  authorized  and  empowered 
to  order  the  same  in  cases  of  felony;  and  although  no  bill  of  indictment  be  preferred,  it 
shall  still  be  lawful  for  the  court  where  any  person  shall  have  bonft  fide  attended  the 
court,  in  obedience  to  any  such  recognizance,  to  order  payment  of  the  expenses  of  such 
person,  together  with  a  compensation  for  his  or  her  trouble  and  loss  of  time,  in  the  same 
manner  as  iu  cases  of  felony :  provided,  that  in  the  cases  of  misdemeanor  the  power  of 
ordering  the  payment  of  expenses  and  compensation  shall  not  extend  to  the  attendance 
before  the  examining  magistrate." 
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It  appeared  from  the  eyidence  of  the  proeeoatriz,  *that  she  went  oat,  r^jjo 
leaving  her  window  shut  down,  but  not  fiutened,  though  she  admitted  I- 
that  there  was  a  hasp  which  could  have  been  fiutened  to  keep  it  down.    The 
entry  was  effected  by  raising  the  window. 

For  the  prisonersi  it  was  objected,  that  this  was  not  sufficient  evidence  of  a 
breaking,  as  the  window  was  not  fastened  when  it  miffht  have  been,  and  that 
it  was  similar  to  that  of  poshing  fiurther  up  a  window  left  a  little  open,  which 
had  been  held  not  to  be  a  breakmg. 

Mr.  Jostioe  Park  and  Mr.  Jnstioe  GoLnuDOX  were  of  ofnnion  ihat  then 
was  enough  to  constitute  a  breaking ;  and  the  prisoners  were  convicted.(o) 

Pojfn'f  C.  C.  J(me$,  and  Maguirey  for  the  prisoners. 


JUNE  SESSION,  1836. 
BiroBX  Bca.  jxjsTicnB  pattsson  and  bib.  bakon  oubnst. 

REX  V.  NIXON  and  SCROOP.    June  13. 

A  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c  29,  g.  10,  for  breaking  and  entering 
a  chapel,  and  stealing  several  fiztores,  and  a  bell  not  fixed.  It  appeared  that  the 
chapel  was  a  Wesleyan  chapel,  and  not  a  chapel  of  the  chorch  of  England : — ^Held, 
that  the  case  most  be  confined  to  the  act  of  simple  larcenjr  for  stealing  the  beU. 

The  prisoners  were  indicted  for  that  they^  on  the  18th  of  May,  at  the  parish 
of  Bishopsgate,  a  certain  chapel  ^there  situated  feloniously  and  sacri-  v^aao 
legiottsly  did  break  and  enter,  and  feloniously  and  sacrilegiously  did  steal,  *- 
ts£e,  and  carry  away  two  ms  burners,  two  glass  holders,  twelve  hooks,  and  two 
brass  knobs,  belonginff  to  xhomas  Tagg  and  others,  and  then  being  fixed  in  the 
same  chapel,  and  one  bell  of  the  wocSssnd  chattels  of  the  said  Thomas  T^igg 
and  others,  then  being  there  found ;  against  the  statute,  &e. 

It  appeared  that  the  chapel  mentioned  in  the  indictment  belonged  to  a  society 
of  Wesleyan  Methodists,  aiid  that  all  the  articles  in  the  indictment  were  the 

?ropertv  of  a  committee,  consisting  of  Mr.  Taffg  and  several  other  per8ons.(&) 
'he  bell  was  the  only  thin^  not  fixed  in  the  chapel. 

Pattkson,  J.,  in  summing  up,  told  the  jury  that  the  case  was  not  within 
the  statute  7  &  8  Geo.  4,  c.  29,  s.  10,  which  made  it  a  capital  offence  to  break 
and  enter,  Ac.,  any  church  or  chapel,  and  referred  to  the  case  of  Bex  v.  Warren 
and  Spencer,(c)  as  having  decided  that  a  ^dissenting  chapel  was  not  r^AA* 
included  in  that  act.     His  lordship  also  held,  that  the  case  must  be  ^ 

[a)  It  maj  be  worthy  of  consideration  whether  the  law  of  constmctiTe  breaking  has 
not  been  carried  somewhat  too  far.  It  surely  can  never  have  been  the  intention  of  the 
legislatare,  (for  instance,)  that  a  little  boy  who  breaks  a  pane  of  glass  in  a  shop  window, 
and  takes  out  a  trifling  article  during  the  time  when  the  streets  are  crowded,  shoald  be 
considered  as  gntlty  of  an  ofl^nce  which  is  punishable  with  death. 

(b)  By  the  7  Geo.  4,  c.  64,  s.  14,  it  is  snflBcient  in  cases  of  partners  and  other  jdnt 
owners,  whether  they  are  partners  in  trade,  joint-tenants,  parceners,  or  tenants  in  com- 
mon, to  name  one  person,  and  describe  the  property  as  belonging  to  that  person  and  an- 
other or  others,  as  the  case  may  be.  This,  it  seems,  ftom  the  present  case  and  several 
others,  though  it  has  never  been  distinctly  decided,  applies  to  committees  of  voluntary 
societies  and  also  to  the  societies  themselves,  however  numerous  they  may  be. 

(e)  Ante,  Vol.  6,  p.  335,  note  (a).  The  ground  of  decision  in  that,  and  also  in  the 
present  case,  was,  that  in  the  2d  and  Sth  sections  of  the  very  next  act  in  the  statute  book, 
viz.  7  ft  8  Geo.  4,  c.  30,  relating  to  malicioas  injuries,  in  addition  to  the  words  *<  church 
or  chapel,"  are  the  words  '*or  any  chapel  for  the  reKgions  worship  of  persons  dissentiag 
from  the  united  church  of  England  and  Ireland,  dnly  registered  or  recorded;"  thereby 
shewing  that  when  the  legislature  intended  to  indade  places  of  worship  not  belonging 
to  the  establishment,  they  specially  named  them.    The  reason  for  the  omission  of  dis- 
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ooofined'to  tfaft^tteftliog.ofrtibielMU,  whMi'waa  tibe  oAlj  aitiotot.noAiAsad  «9,tke 
building ;  for  although  the  samb'  Btetute(a)  says  that  stealing  fixtures  may  be 
the  subject  of  larceny,  yet  it  does  not  say  that  fixtures  shall  .be  considered  as 
obatteb,  which  they  must  be  to  brinff  them  within  the  section  upon  which  the 
indictment  was  founded.^  Verdict — Nixon  guilty ;  Scroop  not  guilty. 


BEFORE  THE  BEOOBDEB. 


BEX  V,  0ILL6BASS.    June  15. 


The  phrase  "bnllock  Btealing/'  in  the  stat  1  Geo.  4,  c.  64,  s.  28,  relating  to  the  allowance 
of  rewards  in  certain  cases  for  the  discorery  of  oiTenders,  inclndes  all  cases  of  cattle 
stealing  of  that  particular  description,  e.g.  oz,  cow,  heifer,  ke. 

The  prisoner  was  indicted  for  stealing  a  cow  and  a  heifisr^  the  property  of 
Edward  Pocock. 

After  the  conviction  of  the  prisoner,  (7.  PhUHpsj  for  the  prosecution,  ap- 
plied to  the  Court  to  order,  in  addition  to  the  usual  expenses,  compensation, 
m  the  nature  of  a  reward,  to  be  paid  to  the  prosecutor,  who  it  appeared  had 
been  very  active,  and  incurred  great  expense  in  the  discovery  and  apprehension 
of  the  prisoner. 

On  referring  to  the  statute  authorizing  the  payment  of  a  reward  in  certain 
^4451  ^^'^^^'C^)  ^^  ftppeared  that  the  oidy  *woras  at  all  applicable  to  the  present 
-'  case  were  "  bullock  stealing." 

Upon  this,  Law,  Recorder,  who  tried  the  case,  doubted  whether  a  cow  or 
hiefer  would  come  within  in  the  meaning  of  the  word  **  bullock,"  as  used  in 
the  statute;  but  after  further  consideration,  and  a  reference  to  the  25th  sectioii 
of  the  7  &  8  Geo.  4,  c.  29,  which  relates  to  the  offence  of  cattle  stealing,  his 
lordship  thought  that  the  words  ''  bullock  stealing,"  '^  horse  stealing,"  and 
<<  sheep  stealing,"  used  in  the  7  Qeo.  4,  were  intend  to  describe  the  kind  or 
ckun  of  offences  in  connnexion  with  which  rewards  were  to  be  allowed,  and 
made  an  order  for  the  allowances  of  compensation  accordingly. 

C.  Phillips,  for  the  prosecution. 


BEFOBE  BIB.  JUSTICE  PATTE80N  AND  MB.  BABON  OUBNET. 


BEX  V.  HAYDON  and  CHUCK.    June  16. 

The  driver  of  a  glass  coach  hired  for  the  day  is  not  the  servant  of  the  party  hiring  it,  so 
as  to  bring  him  within  the  statute  relating  to  larceny  by  servants,  1  k8  Geo.  4,  c.  29, 
s.  46. 

seating  chapels  in  the  section  on  which  the  indictment  in  this  case  was  founded,  and 
which  makes  it  a  capital  offence  to  break  and  enter  ke,  any  church  or  chapel,  would 
seem  to  be,  that,  as  dissenting  chapels  are  not  consecrated,  such  breaking  and  entering, 
kc.  would  not  be  BotriUge^  which  was  the  common  law  offence  to  which  the  provision 
was  intended  to  apply. 

{a)  Sect.  44.  The  words  used  in  this  section  are  "any  glass  or  wood  work  belonging 
to  any  bnUding  whatsoever,  or  any  lead,  iron,  copper,  brass,  or  other  melal,  or  any  ntensU 
or  fixture,  whether  made  of  metal  or  other  material,  respectively  fixed  in  or  to  any  build- 
ing whatsover." 

{b)  1  Qeo.  4,  c.  64,  s.  2S. 
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Thb  indiotment  stated  that  the  prisoner  Hajdon,  being  servant  to  the  proee- 
oatriz^  stole  a  purse  containing  40/.|  and  that  the  prisoner  Chuok^  reoei?ed  the 
same,  well  knowing  it  to  have  been  stolen. 

It  appeared  that  the  money  had  been  stolen  from  a  fflass  ooaeh  which  had 
been  hired  for  tiie  day  by  the  prosecutrix,  and  of  which  the  prisoner  Hayden 
was  the  driver. 

Clarkton,  for  the  prisoner  Haydon,  objected  that  he  coold  not  be  said  to  be 
the  servant  of  the  prosecutrix ;  and  stated  that  in  similar  cases  in  this  Court 
the  Judges  had  always  held  that  the  relation  of  master  and  servant  did  not 
exist. 

*Riddellj   for  the  prosecution,  referred  to  the  case  of  Laugher  v.   r%AAa 
Forister,  5  B.  &  C.  547,  in  which  the  point  was  raised ;  but  the  Court  ■- 
of  King's  Bench  were  divided  in  opinion,  and  no  judgment  was  given. 

Patteson,  J.,  and  Ournet,  B.,  held,  that  the  re&tion  of  mistress  and  ser- 
vant did  not  exist  between  the  prosecutrix  and  the  prisoner  Haydon,  and  that 
the  aggravated  offence  was  therefore  not  proved. 

Verdict — Haydon  j^ilty  of  simple  larceny,  and  Chuck  of  receiving. 

RiddeUy  for  the  prosecutjion. 

Clarkson,  for  the  prisoner  Haydon. 

C.  Fhiiiiptf  for  the  prisoner  Chuck. 

[Attomeya — Hayward^  and  Harmer  j*  Co.] 


REX  V.  ANN  HARRIS.    June  18. 

Biting  off  the  end  of  a  person's  nose  is  not  a  wounding  within  the  meaning  of  the  stal.  9 
Geo.  4,  c.  31,  s.  12 ;  nor  is  biting  off  a  joint  from  a  person's  finger;  as  the  statute  ia  in- 
tended onlj  to  apply  to  wounding  produced  by  some  instrument,  and  not  bj  the  hands 
or  teeth,  Ac. 

The   prisoner  was  indicted  under  the  statute  9  Gko.  4,  c.  81,  s.  12,  for 
wounding  a  female  by  biting  off  the  end  of  her  nose. 

Patteson,  J.,  told  the  jury  that  in  Rex  v,  Stevens,  which  had  occurred  a 
short  time  ago,  the  prisoner  had  been  indicted  under  the  same  section  of  the 
same  statute  for  biting  off  the  joint  of  a  policeman's  finger,  and  the  case  having 
been  reserved  for  the  opinion  of  the  fifteen  judges,  they  had  determined  that 
the  offence  of  biting  off  *the  joint  of  a  finger  did  not  come  within  the  r^ci  «y 
words  '^  stabbing,  cutting,  or  wounding;"  and  the  decision  proceeded  on  !> 
the  ground  that  it  was  evidently  the  intention  of  the  legislature,  according  to 
the  words  of  the  statute,  that  the  wounding  should  be  inflicted  by  some  instru- 
ment, and  not  by  the  hands  or  teeth  ;(a)  and  therefore,  in  the  present  case, 
they  must  acquit  the  prisoner,  who,  however,  would  not  escape  punishment  if 
she  was  guilty,  as  she  would  be  indicted  for  an  aggravated  assault. 

Verdict— Not  guaty.(6) 


REX  V.  WILLIAM  KINSET.    June  18. 
A  police  officer  who  apprehended  a  person  on  a  charge  of  rape,  took  from  him  a  watch 

(a)  The  first  part  of  the  section  speaks  of  shooting  at  and  drawing  a  trigger  upon  a 
person,  and  attempting  to  discharge  loaded  ann^  at  a  person,  and  then  proceeds  to  say, 
<<  or  shall  unlawfully  and  maliciously  stab,  cut,  or  wound  any  person,"  Ac. 

(b)  See  the  case  of  Rex  v,  Shadbolt,  ante,  YoL  5,  p.  504,  and  the  cases  there  re- 
ferred to. 
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and  other  arUdes.  the  Jodges  of  the  oonrt  at  which  he  wafi  indioted,  on  motion  rap- 
ported  by  afBdarit,  directed  the  proDerty  to  be  given  up  to  the  prisoner,  saying  that  it 
ought  not  to  hare  been  taken  from  mm. 

The  prisoner  was  indioted  for  a  rape^  and  for  an  assault  with  intent  to  com- 
mit a  rape. 

Previous  to  the  trial,  C,  C,  Jones^  for  the  prisoner,  applied  on  affidavit  to 
have  a  watch  and  other  articles  which  had  been  taken  from  the  prisoner  bj  the 
police  officer  at  the  time  of  his  apprehension  given  up  to  him. 

Pattesok,  J.  Certainly  the  property  must  be  given  up;  it  has  nothing 
whatever  to  do  with  the  charge.     It  ought  not  to  have  been  i&ken. 

Gurnet,  6.  It  should  not  have  been  taken ;  it  must  be  delivered  up  to 
the  prisoner  himself. 

The  officer  delivered  up  the  watch  to  the  prisoner,  and  promised  to  give  him 
the  other  articles. 

See  the  case  of  Bex  v.  O'Donnell,  ante,  p.  188,  and  the  cases  there  referred  to. 


*448]  ^BKVORS  MB.  JUSTIOB  LITTIiBDALE. 

{At  Chamben,) 

REX  V.  HAMILTON,  WOOLF,  and  Others.    Feb.  16. 

If  the  coonts  of  an  indictment  for  a  conspiracy  be  framed  in  a  general  form,  a  judge  will 
order  that  the  prosecutor  shall  famish  the  defendants  with  a  particular  of  the  charges; 
and  that  particular  should  give  the  same  information  to  the  defendants  that  would  be 
given  by  a  special  count.  But  the  judge  will  not  compel  the  prosecutor  to  state  in  his 
particular  the  specific  acts  with  which  the  defendants  are  charged,  and  the  times  and 
places  at  which  those  acts  are  alleged  to  have  occurred. 

GoNSPiBACT.  The  indictment  which  had  been  preferred  at  the  Central 
Criminal  Court,  consisted  of  thirteen  counts.  The  fint  count  charged  that  the 
seven  defendants,  ''intending  to  defraud  divers  of  the  liege  subjects  of  our 
lord  the  King  of  their  goods  and  merchandise,  on,  &o.,  at,  £c.,  and  within  the 
jurisdiction  of  the  said  Court,  unlawfully,  &c.  did  conspire,  with  divers  other 
persons  unknown,  bj  divers  false  pretences  and  subtle  means  and  oontrivances^ 
to  obtain  and  acquire  to  themselves  of  and  from  divers  liege  subjects  of  our 
lord  the  King,  then  carrying  on  business  at  or  near  Belfast,  in  that  part  of  the 
United  Kin^om  called  Ireland,  to  wit,  of  John  Bell,  and  of  William  Bell, 
and  of  William  Stewart,  and  of  Henry  Bragg  and  Henry  Braog  the  younger, 
and  of  Qeorge  Hannay  and  of  Thomas  How,  and  of  Charles  M'Anlay,  divers 
goods  and  merchandise  of  great  value,  to  wit,  of  the  value  of  10,000/.,  and  to 
cheat  and  defraud  the  said  subjects  thereof."  And  the  jurors,  &c.  do  further  pre- 
sent^ that  the  defendant  Simeon  Joseph,  otherwise  called  Gksorge  Frederick 
Hamilton,  in  pursuance  of  the  said  conspiracy,  did  afterwards,  at  Belfast^ 
^<  falaelv  and  fnodnlently  carry  on  business  under  the  style  and  firm  of  Mali- 
nos  Schneider  k  Company,  and  did  fraudulently  obtain  divers  ffoods  and  merchan- 
dise of  great  value,  to  wit,  of  the  value  of  10,000/.,  of  and  belonging  to  the  said 
Uege  subjects  of  our  said  lord  the  Eang,  then  carr^g  on  business  at  Belfast  as 
aforesaid,  under  the  colour  and  pretence  of  purchasmg  the  same  for  the  said  firm 
of  Malasius  Schneider  k  Company,  to  wit,  goods  and  merchandiie  of  the  said 
J.  B.  and  W.  B.  of  the  value  of  1000/."  and  [stating  goods  of  the  value  of 
*4491  ^^^'  ^^^  ^^  ^^^  ^^^^'  prosecutors.]  And  the  jurors  *&c.  do  further 
-*  presenty  that  the  rix  other  defendants,  in  further  porsuanoe  of  this  con* 
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npiracyy  did  aUkenrtrdSi  to  wit,  on  the  dsy  and  year  afonMid,  «t  London 
afuresaid,  and  within  the  jnrisdiction  of  the  Ooart,  frmadnlently  receive  the 
said  goods  so  obtained  by  the  said  S.  J.,  otherwise  called  G.  F.  H.,  as  afore- 
said, nnder  colour  and  pretence  of  having  pnichased  the  same,  and  did  frandn- 
lentlj  conceal  and  secrete  the  same/'  And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  [all  the  defendants],  in  manner  and  by  the  means 
aforesaid,  unlawfully  and  fraudulently  did  obtain  from  the  said  J.  B.,  and  W.  B., 
W.  8.,  H.  B.,  and  U.  B.  the  younger,  Q.  H.,  T.  H.,  and  C.  M.  respectively,  the 
goods  and  merchandise  aforesaid,  and  did  cheat  and  defraud  them  thereof,  "  to  tbe 
great  damage  of  the  said  J.  6.  and  W.  B.,  Ac.,  and  against  the  peace,"  &c. 

The  second  count  charged  that  all  the  defendants,  "  intending  to  cheat  and 
defraud  divers  of  the  liege  subjects  of  our  Lord  the  Kins  of  their  goods  and 
merchandise,"  did  conspire,  "  by  divers  false  pretences  and  subtle  means  and 
contrivances,  to  obtain  and  acquire  to  themselves  of  and  from  divers  liege  sub- 
jects of  our  lord  the  King,  then  carrying  on  business  at  or  near  Belfast  afore- 
said, to  wit,  J.  B.  and  W.  B.  [naming  the  eight  prosecutors],  divers  other  goods 
and  merchandise  of  great  value,  to  wit,  of  the  value  of  10,000/.,  and  to  cheat 
and  defraud  the  said  subjects  of  their  said  goods  and  merchandise,  to  the  great 
damage  of  the  said  J.  B.  and  W.  B.,"  &c. 

The  third  count  was  exactly  similar  to  the  second,  except  that  it  thronghoat 
omitted  the  names  of  the  parties  intended  to  be  defrauded. 

The  fourth  count  was  exactly  similar  to  the  third,  except  that  in  it  the  names 
of  John  Bell  and  William  Bell  were  inserted  throughout  this  count,  instead  of  the 
words  ^'  divers  liege  subjects  of  our  said  lord  the  King,"  and  '<  divers  lie^  sub- 
jects of  our  said  lord  the  King  then  carrying  on  business  at  or  near  Mlfiut 
aforesaid." 

*The  fifth  and  sixth  counts  were  similar  to  the  fourth,  except  that  in  r«j  ca 
-these  counts  the  names  of  Mr.  Stewart,  and  Messrs.  Bragg  were  snbsti-  ^ 
tuted  for  those  of  Messrs.  Bell. 

The  seventh  count  charged  that  all  the  defendants,  **  intending  to  cheat  and 
defraud  certain  persons,  then  carrying  on  business  at  Belfast  aforesaid,  of  their 

rds  and  merchandise,"  did  conspire  <'  that  the  said  S.  J.,  otherwise  called  O. 
H.,  should  fraudulently  get  into  his  hands,  under  colour  and  pretence  of 
purchasing  the  same,  divers  goods  and  merchandise  of  and  belongmg  to  certain 
merchants  then  carrying  on  business  at  Belfast,  and  that  [all  the  defendants] 
should  cheat  and  defraud  the  said  merchants  so  carrying  on  business  at  Belfiwt 
of  the  said  goods  and  merchandise,  to  the  great  damage  of  the  said  mer- 
chants, &o. 

The  eighth  count  charged  that  the  defendants,  intending  to  defraad  Measrs. 
Bell,  did  conspire  that  S.  J.,  otherwise  called  G.  F.  H.,  should  '<  fraudulently 
f^t  into  his  bands,  under  colour  and  pretence  of  purchasing  the  same,"  goods 
of  Messrs.  Bell,  and  that  all  the  defendants  << should  cheat  and  defrand"  Messrs. 
Bell  of  the  same. 

The  ninth,  tenth,  and  eleventh  counts  were  similar,  substituting  the  names  of 
Mr.  Stewart,  Messrs.  Bragg,  and  Mr.  Makinson  for  those  of  Messrs.  Bell. 

The  twelfth  count  charged  that  all  the  defendants,  **  intending  to  cheat  and 
defraud  divers  liege  subjects  of  our  lord  the  Sang  of  their  goods  and  merchan- 
dises," did  conspire, ''  by  divers  false  pretences  and  subtle  means  and  devices, 
that  the  said  8.  J.,  otherwise  called  G.  F.  H.,  should  fraudulently  get  into  his 
hands  divers  goods  and  merchandise  of  and  belonging  to  the  said  liege  subjects, 
and  that  [all  the  defendants]  should  cheat  and  defraud  the  said  liege  sub- 
jects, of  their  said  goods  and  merchandise,  to  the  great  damage  of  the  said  liege 
subjects,"  &c. 

The  thirteenth  count  charged  that  all  the  defendants,  '<  intending  to  cheat  and 
defraud  divers  liege  subjects  of  our  lord  tbe  King  of  their  goods  and  merchan- 
dise," did  *conspire,  <'  by  false  pretences  and  subtle  means  and  devices,  r^^i 
to  get  into  their  hands  divers  goods  and  merchandise  of  and  belonging  to  ^ 
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the  said  liege  8abjeot%  of  great  Yalney  and  to  cheat  and  defraud  the  said  liege 
sabjects  of  the  same,  to  the  great  damage  of  the  said  liege  subjeots,"  &c. 

A  sammoDS  haying  been  obtained,  ^ling  on  the  prosecntors  to  show  canse 
why  they  should  not  deliyer  a  particular  of  the  charge^ 

Bodkiny  for  the  defendants,  contended,  that,  from  the  general  nature  of  the 
indiotment,  the  defendants  could  not  make  their  defence  without  a  particular  of 
the  charges. 

(7.  PhUlijpSf  for  the  prosecution,  submitted,  that^  in  a  case  of  oonspiraoj,  the 
defendants  were  not  entitled  to  a  particular  of  the  charge. 

LiTTLEDALE,  J.,  took  time  to  consider,  and  then  made  the  fbllowing  order : — 

~"  "^       ^*  Upon  hearing  Mr.  Bodkin^  of  counsel  for  the  defendants, 

and  Mr.  C.  PhiUipa,  of  counsel  for  the  prosecutors,  and  \)pon 
'  hearing  the  attorneys  or  agents  on  both  sides,  I  do  order  that 
the  prosecutors  deliver  to  the  defendant,  M.  Woolf,  or  his  at- 
torney, a  particular  statement  and  specific  charge,  in  writing,  to  be  made  against 
the  said  M.  Woolf  under  this  indictment,  in  order  that  he  may  be  enabled  fairly 
to  defend  himself  against  such  charge;  and  .that  in  the  meantime  all  further 
proceedings  be  stayed.  '  ^ 

<<  Dated  this  5th  day  of  February,  1836.  <' J.  Ltttlkdale." 

Under  this  order  the  following  particular  was  deliyered  :*-> 

^452]  *"  IN  THE  CENTRAL  CRIMINAL  COURT.'' 

<'  The  King  agaiwt  Mczd^  WMf  aiid  Od^en." 
<<  In  obedience  to  an  order  obtained  by  you,  we  give  you  notice,  that  the 
statement  or  oharge  which  is  made  against  you,  is  of  conspiracy  with  Joseph 
Charles  Lyons,  Simeon  Joseph,  otherwise  Gkorge  Frederick  Hamilton,  Izidore 
Leyinson,  otherwise  James  Roller,  Hey  man  Leyin,  Morris  Leyinson,  and  Abra- 
ham Hartaane,  or  one  of  them,  to  defraud  the  seyeral  other  persons  mentioned 
in  this  indiotment  and  others,  by  obtaining  from  them,  through  the  said  Simeon 
Joseph,  otherwise  G^rse  Frederick  Hamilton,  large  quantities  of  goods,  under 
the  false  pretence  that  the  said  Simeon  Joseph,  otherwise  called  George  Frede- 
rick Hamilton,  was  a  partner  in  the  firm  of  Malisius  Schneider  &  Company,  of 
Hamburg,  and  under  the  false  and  fraudulent  pretences  and  means  charged  in 
the  indictment,  that  you,  the  said  Mozely  Woolf,  were  a  party  or  priyy  to  the 
said  conspiracy,  and  acted  in  furtherance  thereof;  and  that  you  receiyed  the 
said  goods  so  fraodulently  obtained,  or  part  thereof,  with  a  guilty  knowM^e,  or 
with  reasonable  ground  to  suspect,  that  they  had  been  fraudulently  obtamed, 
and  that  you  did  not  come  by  honest  and  fair  means  and  in  the  usual  course  of 
fur  and  honest  trade  and  dealing  into  the  possession  of  the  said  soods ;  and 
take  notice,  that  the  prosecutors  will  contend  that  they  are  not  bound  or  limited 
by  this  notice  to  giye  in  eyidence  any  matter  which,  if  this  notice  had  not  been 
deliyered,  they  would  haye  been  entitled  to  giye  in  eyidence  on  the  trial  of  this 
indictment.     Dated  this  9th  day  of  February,  1886. 
"  To  Mozely  Woolf,  one  of  the  aboye-  "^       ^  Yonrs   &c 
naiD<Kl  defendanto,  and  to  Mr.  Isnos,  I      „  j^^^^^^  4  Gainbtobd, 
hw  attorney  or  a^nt,  or  whom  else  T    Solicitors  for  the  prosecntioi." 
It  may  oonoem."  j  ^ 

^- ^„-|       *A  summons  was  afterwards  taken  out  before  Mr.  Justice  Littledale 
^     J  for  a  further  ^nd  better  particular  of  the  charge. 

AcMphus,  for  the  prosecution.  I  submit  that  there  ought  to  be  no  particular 
in  a  case  of  conspiracy.  I  am  aware  that  in  cases  of  barratry(a)  and  of  em- 
be2Blement,(6)  particulars  haye  been  granted;  and  in  a  recent  case  of  nuisanoe 
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a)  See  the  aathorities  referred  to,  Carr.  Sapp.  p.  322  et  seq. 

Rex  V.  Hodgson,  ante,  Vol.  3,  p.  422,  and  Bex  v.  Bootyman,  ante,  Vol.  6,  p.  300. 
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a  particular  was  ordered  -,(0)  but  in  a  case  of  conspiracy,  I  believe  there  is  bo 
instance  of  a  particular  01  the  charge  having  been  ordered. 

LiTTLEDALE,  J.  Before  I  made  the  order  for  a  particnhir  in  this  case,  I 
conferred  with  several  of  the  learned  Judges,  and  they  agreed  with  me  as  to 
the  making  of  the  order.  It  is  therefore  not  my  opinion  alone :  I  think  th«t 
you  ought  in  your  particular  to  state  either  that  the  goods  were  obtained  bj 
those  pretences  stated  in  the  first  count,  or  that  you  should  specify  what  the 
pretences  were. 

CarringUmj  for  the  defendant  Woolf.  Nothing  can  be  more  ^neral  than 
the  particular  already  delivered.  It  does  not  limit  the  chaise  m  auy  waj, 
either  to  time,  place,  persons,  or  facts.  I  submit,  that  Mr.  Woolf  should  be 
informed  what  specific  acts  he  is  charged  with  having  done,  and  ahso  the  timea 
and  places  at  which  those  acts  are  alleged  to  have  taken  place. 

LiTTLEOALB,  J.  I  do  uot  think  that  in  a  case  of  conspiracy,  I  ought  to 
compel  the  prosecutors  to  state  all  that. 

*Carrington.     The  prosecutors  add  a  notice  at  the  end  of  their  par-  r^A^ 
ticulars,  vague  as  they  are,  that  they  do  not  intend  to  be  bound  by  them,   ^ 
but  that  they  meant  to  go  into  other  evidence. 

LiTTLEDALE,  J.  The  prosccutors  should  not  add  that  to  their  partieolara. 
If,  after  giving  particulars,  the  prosecutors  give  a  distinct  and  separate  notioe, 
that  they  mean  to  go  into  other  evidence,  and  the  defendants  at  the  trial  objeet 
to  that,  and  rely  upon  the  particulars,  the  judge  at  the  trial  will  decide  wheUier 
he  will  receive  any  evidence  beyond  the  particulars.  I  think  that  the  ordering 
of  particulars  in  cases  like  the  present,  is  a  hiffhly  beneficial  practice,  and  I  also 
think  that  a  particular  should  give  the  same  information  that  a  special  coaat 
does.  The  fbrst  count  in  this  indictment,  in  my  opinion,  states  enough  without 
any  particular ;  the  effect  of  a  particular  being,  when  a  count  is  framed  in  a 
general  form,  to  give  the  opposite  party  the  same  information  that  he  would 
give  if  there  was  a  special  count.  I  have  always  understood  this  to  be  the  rule 
with  respect  to  particulars  in  civil  cases. 

His  Lordship  made  the  following  order : — 

**  Upon  hearing  Mr.  Cdrrtngton  of  counsel  for  the 
defendant,  and  Mr.  Adolphut  of  counsel  for  the  prose- 
'  cution,  and  by  consent,  I  do  order,  that  the  attorneys 
or  agents  for  the  prosecution  deliver  to  Mr.  Isaacs,  the 
defea^nt,  Mr.  Woolf 's  attorney,  a  further  and  better  particular  of  the  nature 
and  charge  alleged  in  the  indictment  in  this  prosecution.  And  that  in  the 
mean  time  all  further  proceedings  be  stayed.     Dated  the  16th  day  of  February, 

1836.  "J.  LiTTLEDALE." 

AdolphuSf  and  C,  PhUlipSy  for  the  prosecution. 
Carringtouy  Humfrey^  and  Bodkin,  for  the  defendants. 

[Attomeja— ^«Atfr«<  j-  Oaibuford^  and  E,  IhmuJ\ 


The  KiNQ 

V, 

M.  Woolf, 
Indicted  with  Others. 


♦JULY  SESSION,  1836.  [*455 

REX  V.  JANE  CHEESEMAN.    July  7. 

Where  a  person,  in  loco  parentisi  inflicts  corporal  punishment  on  a  child,  and  compels  it 
to  work  for  an  nnreasonable  number  of  hours,  and  beyond  its  strength,  and  the  child 

(a)  Rex  V.  Gnrwood,  Bsq.,  5  N.  &  If.  369.  In  that  case  the  court  ordered  the  parUcnla 
upon  the  reading  of  the  indictment  only,  and  without  any  affidavit  being  made  in  rapport 
of  the  application. 
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dies,  the  death  bdng  of  conBnmptloii,  but  hastened  by  the  ill  treatmeot,  it  will  not  be 
murder,  but  onlj  manslanghter  in  the  person  inflicting  the  punishment,  although  it 
was  cruel  and  excessiye,  and  accompanied  by  violent  and  threatening  language,  if  such 
person  beliered  that  the  child  was  shamming  illness,  and  was  really  able  to  do  the 
quantity  of  work  required. 

The  prieoner  was  indicted  for  the  totl/ul  murdety  and  was  also  charged,  on 
the  coroner's  inquisition,  with  the  manslaughter  of  Sarah  Jane  Cheeseman,  by 
beating  her,  ana  compelling  her  to  work  for  nnreasonable  hoars,  and  beyond 
her  8trength.(a) 

It  appeared  that  the  prisoner  was  aunt  to  the  deceased;  and  that  the  deceased, 
who  was  about  fifteen,  and  her  sister,  who  was  two  or  three  years  younger,  their 
mother  being  dead,  were  placed  under  the  prisoner's  care,  and  that  she  employed 
them  both  in  stay-«titching,  for  fourteen  and  sometimes  fifteen  hours  a-day ;  and 
when  they  did  not  do  the  reauired  quantity  of  work  severely  punished  them 
with  the  cane  and  the  rod.  The  deceased  was  in  ill  health,  and  did  not  do  so 
much  work  as  her  younger  sister,  and  in  consequence  was  much  oftener  and 
more  cruelly  punished  by  the  prisoner,  who  accompanied  her  corrections  by  the 
Qae  of  very  violent  and  threatening  language.  The  surgeon  who  examined  the 
deceased,  said,  before  the  coroner,  that,  in  his  opinion,  she  died  from  consump- 
tion, but  that  her  death  was  hastened  by  the  treatment  she  was  said  to  have 
received.  It  appeared  that  the  prisoner,  when  she  beat  the  deceased  for  not 
doing  her  work,  always  said,  she  was  sure  that  she  was  acting  the  hypocrite, 
and  shamming  illness ;  and  that  she  had  a  very  strong  constitution. 

The  prisoner  having  pleaded  guilty  to  the  charge  of  manslaughter,  ClarksoUj 
^4561  ^^^  ^^  prosecution  said,  that  he  *wouId  not  offer  any  evidence  upon  the 
^  charge  of  murder.  It  appeared  from  the  depositions,  that  the  deceased 
was  in  ill  health,  and  died  of  consumption,  though  her  death  was  accelerated  by 
the  treatment  she  received  from  the  prisoner,  and  the  prisoner  always  alleged 
that  she  believed  the  girl  was  shamming  illness,  and  was  reaUy  able  to  do  the 
work  required,  and  which  it  appeared  her  younger  sister  actually  did.  Under 
these  circumstances  he  thought  there  was  not  proof  of  malice  sufficient  to  con- 
stitute the  offence  of  murder. 

Yaughan,  J.  I  have  read  the  depositions  very  carefdUy,  and  I  am  not  pre- 
pared to  say,  that  you  have  not  adopted  the  most  judicious  course.  In  reading 
the  depositions,  I  put  m  v  finger  upon  the  very  facts  which  you  have  mentioned, 
as  influencing  your  mina,  and  I  felt  that,  under  such  circumstances,  one  should 
despair  of  convicting  the  prisoner  of  the  more  heinous  offence  of  murder. 

Two  witnesses  gave  the  prisoner  a  good  character  for  humanity,  and  she  was 
ultimately  sentenced  to  two  years  imprisonment. 

Clarluon,  for  the  prosecution. 

Bodkin,  for  the  prisoner. 

[Attorneys— JDoMi,  and  ffoward.'] 


REX  V.  ESOP.    Jtt/y  8. 


It  is  no  defence  on  behalf  of  a  foreigner  charged  in  England  with  a  crime  committed 
there,  that  he  did  not  know  he  was  doing  wrong,  the  act  not  being  an  offence  in  his 
own  country.  But  though  it  is  not  a  defence  in  law,  yet  it  is  a  matter  to  be  considered 
in  mitigation  of  punishment. 

Ths  prisoner  was  indicted  for  an  unnatural  offence,  committed  on  board  of  an 

(a)  The  form  of  the  indictment  and  inquisition  were  very  similar  to  that  in  the  Crown 
Circuit  Companion,  and  in  Chitty's  Criminal  Law,  for  beating  and  ill-treating  a  female 
apprentice,  and  compelliog  her  to  work,  Ac,  dn. 
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East  India  ahip,  lying  in  St.  EatheriB^'s  *Dooka.  It  appeared  that  he  r^^AK^ 
was  a  native  of  Bagdad.  I  *^' 

Chambers,  for  the  prisoner.  In  the  country  from  which  the  prisoner  comes,  it 
is  not  considered  an  offence;  and  a  person  who  comes  into  this  country  and  does 
an  act,  helieying  that  it  is  a  perfectly  innocent  one,  cannot  he  convicted  accord- 
ing to  the  law  of  England.  A  party  must  know  that  what  he  does  is  a  crime. 
This  is  the  principle  upon  which  infants,  idiots,  and  lunatics  are  held  not  to  be 
answerable.  If  a  person  is  unconscious  that  he  is  doing  a  wrong  act,  or  be- 
lieves that  it  is  a  right  or  innocent  act,  he  is  exonerat^i.  Where  one  m^n 
kills  another  under  the  persuasion  that  he  is  doins  a  good  action,  he  is  not  liable 
to  punishment,  for  he  knows  not  the  distinction  between  right  and  wrong,  and 
upon  that  point  is  insane. 

BosANQUST,  J.    I  am  clearly  of  opinion  that  this  is  no  l^gal  defence. 

Yauqhan,  J.  ^^f^  ^  ^^^  evidence  that  it  is  not  a  crime  in  the  prisoner's 
own  country  ?  But  if  it  is  not  a  crime  there,  that  does  not  amount  to  a  defenee 
here.    Numbers  have  been  most  improperly  executed  if  it  is  a  defence. 

The  prisoner,  after  the  examination  of  some  witnesses  on  his  behalf,  from 
whose  statements  it  appeared  that  the  witnesses  for  the  prosecution  acted  under 
the  influence  of  spite  and  ill  will,  was  found  Not  guilty. 

Chambers,  for  the  prisoner. 


SPECIAL  COMMISSION. 
OLD  BAILET. 

BSFOBS  MR.  JU8TICS  VAUaHAN  AND  MB.  VuSTIOX  B08ANQUXT. 

♦HEX  ©.  MANOEL  ANTONIO  DE  MATTOS.    JtdyS.        [*458 

A  Spaniardi  being  in  England,  signed  articles  to  serre  in  a  ship  "bound  on  a  voyage  to 
the  Indian  Seas  and  elsewhere  on  a  seeking  and  trading  voyage  (not  exceeding  three 
years'  duration),  and  back  to  the  united  kingdom."  On  the  ship's  airiral  at  Zansibttr, 
an  island  in  the  Indian  Seas,  which  was  under  the  dominion  of  an  Arab  king,  the  ca^ 
tain  left  the  vessel  (in  pursuance  of  an  understanding  in  Bngland),  and  set  up  in  trade, 
and,  without  the  consent  of  the  rest  of  the  crew,  engaged  the  Spaniard  as  an  inters 
preter,  the  new  captfun  of  the  ship  not  requiring  him  to  serve  on  board.  The  ship 
went  two  or  three  short  voyages  without  him,  and  returned  to  anchor  a  few  hundred 
yards  from  the  shore,  in  a  roadstead  of  seven  fathoms  water,  between  Zanzibar  and 
several  other  islands.  The  crew  being  on  shore,  a  quarrel  arose  between  the  Spaniard 
and  one  of  them,  which  led  to  blows  by  the  Spaniard,  which  killed  the  other.  The 
death  took  place  on  board  the  ship.  The  Spaniard  was  brought  to  Bngland,  and  in- 
dicted and  tried  in  London  under  a  special  commission  issued  in  pursuance  of  the  9 
Geo.  4,  c  31,  s.  7: — Held,  that,  under  the  circumstances,  he  could  not  be  convicted—- 
first,  as  he  was  not  a  "  subject  of  his  majesty"  within  the  meaning  of  that  section,*  and, 
secondly,  that,  as  the  death  was  on  shipbovd,  though  the  blows  were  given  on  shore, 
the  oiTence  could  not  be  said  to  have  been  committed  according  to  the  words  of  the 
statute,  "<m  land  out  of  the  united  kingdom." 

Whether,  if  the  Spaniard  had  continued  on  board  the  ship,  and  had  been  at  the  time 
serving  under  the  articles,  he  could  have  been  tried  as  a  Biitish  subject—Qunre:  tem- 
ble,  that  he  could  not 

A  BPXOIAL  ocmimission  was  issued  under  the  provisions  of  the  stat.  9  1^59 
Geo.  4  c.  31^  s.  7/^a)  to  inquire  into  *the  death  of  one  Jaoob  Kettle,  who  >• 

(a)  That  section  is  as  follows  :^"  That  if  any  of  his  mijestj's  subjects  shall  be  charged 
in  England  with  a^y  murder  or  maaslaughter,  or  with  being  accessory  before  the  fact  to 
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was  nid  to  baife  been  murdered  bj  the  priaonw  «t  Zaniibar^  fax  kla&d  ia  the 
Indian  Ocean. 

Yauohan,  J.,  in  hiB  charge  to  the  grand  jnry,  after  reading  those  words  of 
the  statute,  which  saj  <' that  if  anj  of  his  Majesty's  subjects  shall/'&o.,  oW 
served — ^It  is  apparent,  therefore,  that  one  of  the  ingredients  of  the  case  for 
your  inquiry  will  be,  whether  the  prisoner  was  a  subject  of  his  Majesty.  On 
the  depositions  it  is  not  Tcry  clear ;  and  it  is  impossible  to  say  exactly  what  the 
situation  of  the  parties  was.  There  have  been  cases  not  exactly  like  this,  but 
▼ery  similar;  and  there  is  one  case,  tried  under  a  similar  commission  to  the 
present,  in  whioh  it  was  very  much  argued  that  a  man  must  be  a  Bntaah-borm 
Babject  to  bring  him  within  the  meaniog  of  the  act.  But  there  are  other  ways 
which  may  constitute  a  man  a  British  subject;  as,  for  instance,  he  may  owe 
allegiance  for  protection  given  him.  This  is  rather  a  nice  matter  of  law,  and  I 
recommend  you  not  to  embarrass  yourselves  with  it,  as  it  will  be  argued  and 
decided  better  in  court.  It  is  an  allegation  necessary  to  be  proved,  and  the 
Court  will  see  that  every  protection  is  thrown  around  the  prisoner  which  the  law 
allows.  After  some  further  observations  as  to  the  nature  of  the  offence  which  the 
prisoner  had  committed,  the  Grand  July  withdrew,  and  afterwards  brought  in  a 
^4601  *^^^^  ^^^  ^^^  crime  of  mandaughtery  having  ignored  the  bill  for  murder 
*'  whioh  was  laid  before  them. 

The  indictment  in  substance  stated  that  the  prisoner,  being  a  subject  of  his 
majesty,  on  the  27th  of  December,  1835,  on  land  out  of  the  united  kingdom,  to 
wit,  at  Zanzibar  in  the  East  Indies,  did  make  an  assault  on  one  Jacob  Kettle, 
Ac.,  and  did  give  him  divers  mortal  wounds  and  bruises,  &c.)  of  wliich  he  after- 
wards, at  Zanzibar  a/aretaid,  did  die,  &o. 

Rol/sy  8.  G.,  in  stating  the  case  to  the  jury,  inter  alia,  said — ^The  prisoner 
was  not  in  the  ordinary  sense  a  subject  of  this  country,  but  being  in  Engknd  he 
entered  into  ship's  articles  and  signed  them,  and  went  in  oonsequence  on  board 
the  ship,  which  wsa  called  the  Sandwich.  These  articles  had  not  expired  at  the 
time  the  offence  was  committed ;  and  we  contend,  that,  as  the  prisoner  by  sign- 
ing these  articles  became  entitled  to  the  benefit  of  two  aots  of  Parliament  rent- 
ing to  desertion  and  to  the  recovery  of  wages,  he  was  in  fact  a  British  subject. 
There  will  also  arise  another  question  of  law.  It  will  appear  from  the  evidence 
that  the  blows  were  given  on  land,  but  that  the  deceased  died  on  board  ship; 
but  it  wiU  be  a  question  whether,  as  the  ship  was  at  anchor  within  a  few  hun* 
dred  yards  from  the  shore,  it  would  in  construction  of  law  be  a  death  on  land, 
similar  to*  cases  of  death  in  a  boat  on  a  river,  or  on  water  inclosed  and  sux^ 
rounded  by  land,  Ac 

any  murder,  or  alter  the  fact  to  any  morder  or  maDBlaughter,  the  same  being  respectively 
committed  on  land  out  of  the  anited  kingdom,  whether  within  the  king's  dominions  or 
without,  it  shall  be  lawful  for  any  justice  of  the  peace  of  the  county  or  place  where  the 
person  so  charged  shall  be,  to  take  cognisance  of  the  offence  so  charged,  and  to  proceed 
therein  as  if  the  same  had  been  committed  within  the  limits  of  his  ordinary  jurisdiction ; 
and  if  any  person  so  charged  shall  be  committed  for  trial,  or  admitted  to  bail  to  answer 
SQch  charge,  a  comnodssion  of  oyer  and  terminer  under  the  great  seal  shall  be  directed  to 
such  persons,  and  into  such  county  or  place  as  shall  be  appointed  by  the  Lord  Chancel- 
lor, or  Lord  Keeper  or  Lords  Commissioners  of  the  great  seal,  for  the  speedy  trial  of  any 
sneh  oflTender;  and  each  persons  shall  have  full  power  to  inquire  of,  hear,  and  determine 
all  such  offences,  within  the  county  or  place  limited  in  their  commission,  by  such  good 
and  lawful  men  of  the  said  county  or  place  as  shall  be  returned  before  them  for  that  pur- 
pose, in  the  same  manner  as  if  the  offences  had  been  actually  committed  in  the  said 
county  or  place:  Provided  always,  that  if  any  peers  of  the  realm,  or  persons  entitled  to 
the  privilege  of  peerage,  shall  be  indicted  of  any  suoh  offences,  by  virtue  of  any  commis- 
sion to  be  granted  as  aforesaid,  they  shaU  be  tried  by  their  peers  in  the  manner  heretofore 
Vied:  Provided  also,  that  nothing  herein  contained  shall  prevent  any  person  from  being 
tried  in  any  place  out  of  this  kingdom  for  any  murder  or  manslaughter  committed  out  of 
this  kingdom,  in  the  same  manner  as  such  person  might  have  been  tried  before  the  pass- 
ing of  this  act." 
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Vaughan,  J.    Yon  mean  eb  contndiBtingaisfaed  from  the  jnrudiction  of  the 

Admiralty. 

The  articles  signed  by  the  prisoner  were  put  in,  they  commenced  as  follows  : — 
'^  It  is  hereby  agreed  between  the  master,  seamen,  and  mariners  of  the  ship  or 
ressel  Sandwich,  now  bonnd  on  a  voyage  to  the  Ladian  seas  and  elsewhere,  on 
a  seeking  and  trading  voyage  (not  exceeding  '''three  years  duration,)  and  r#jg^ 
back  to  the  United  Kinedom,  and  Robert  Brown  Norsworthy,  the  mas-  ^ 
ter  or  commander  of  the  sud  ship,  that,  in  consideration  of  the  monthlj  or 
other  wages  against  each  respective  seaman  or  mariner's  name  hereunto  set,  they 
severally  shall  and  will  perform  the  above-mentioned  voyage;  and  the  said 
master  doth  hereby  agree  with  and  hire  the  said  seamen  and  mariners  for  the 
said  voyage,  at  such  monthly  wages,  to  be  paid  pursuant  to  the  laws  of  Great 
Britain."  Then  came  certain  clauses,  by  which  the  seamen,  Ac.  obliged  them- 
selves to  do  their  duty,  Ac.,  and  in  default,  freely  agreed  to  be  liable  to  the 
penalties  mentioned  in  the  2  Geo.  2,  c.  36,  intituled  '<  An  Act  for  the  better 
regulation  and  government  of  seamen  in  the  Merchants'  Service,''  and  the  act 
87  Geo.  3,  c.  73,  intituled  ''An  Act  for  preventing  the  desertion  of  seamen  from 
British  merchant  ships  trading  to  his  Majesty's  colonies  and  plantations  in  the 
West  Indies." 

It  appeared  that  the  ship  Sandwich  left  England  in  1834,  and  arrived  at 
Zanzibar  in  May,  1835,  at  which  place  Captain  Norsworthy  left  her  and  went 
on  shore,  and  set  up  in  trade  there }  and  a  Captain  Hall  was  appointed  to  com- 
mand the  ship  in  his  stead.  Captain  Norsworthy  standing  in  need  of  an  inter> 
preter,  engaged  the  prisoner  (who  was  a  black,  and  said  to  be  by  birth  the  son 
of  a  governor  on  another  part  of  the  African  coast)  to  act  in  that  capacity.  He 
therefore  remained  on  shore.  Captain  Hall  did  not  require  his  services  on 
board  the  ship ;  but  it  appeared  that  the  crew  did  not  consent  to  this  arrange- 
ment. The  ship  went  one  or  two  short  voyages,  and  was  at  anchor  off  Zanzibar 
in  December,  1835,  when  the  crew  being  allowed  to  go  on  shore,  some  dispute 
arose  between  the  prisoner  and  the  deceued,  who  was  one  of  the  crew,  which 
led  to  the  blows  that  caused  the  deceased's  death.  The  deceased  died  on  board 
the  Sandwich,  which  was  then  lying  a  few  hundred  yards  from  the  Island  of 
Zanzibar,  in  seven  fathoms  water. 

*The  Island  of  Zanzibar,(a)  as  well  as  Zanguebar(&)  on  the  coast,  were  r^t^An 
under  the  dominion  of  an  Arab  king,  called  the  Imaum  of  Muscat.  ^ 

Vattghan,  J.  (to  the  S.  G.)  What  evidence  have  you  of  the  prisoner  being 
a  British  subject,  or  of  his  being  under  British  protection  1    To  claim  his  alle- 

fiance  you  must  at  least  shew  that  he  was  under  British  protection.     It  is  tnio 
e  was  on  board  a  British  ship  for  a  time ;  but  it  seems  as  if  the  articles  were 
abandoned,  and  he  was  living  on  shore,  and  had  been  so  for  months. 
Sol/e,  S.  G.,  admitted  that  he  could  not  carry  the  case  any  frrther. 
BoBANQUET,  J.,  intimated  that  he  agreed  with  Vaughan,  J. ;  and  after  refer- 
ring to  the  Stat.  57  Geo.  3,  c.  53,(c)  his  lordship  added — Bat  there  is  another 

(a)  Zanzibar  is  an  island  in  the  Indian  Ocean,  near  the  coast  of  Aftica,  about  45  milei 
in  leng^th,  and  15  in  breadth. 

(6)  The  term  Zangnebar  (signifying,  literallj,  The  Conntry  of  the  Blacks),  has  been 
vaguely  applied  to  a  large  extent  of  the  eastern  coast  of  Africa,  between  Moiambiqne 
and  the  Red  Sea. 

(e)  That  act,  which  is  intitled  "  An  Act  for  the  more  effectual  punishment  of  mnrden 
and  manslaaghters  committed  in  places  not  within  His  Majesty's  dominions,"  enacts  that 
all  murders  and  manslaughters  committed  on  land  at  the  British  settlement  in  the  Bay  of 
Honduras,  by  any  person  or  persons  residing  or  being  within  the  said  settlement,  and  all 
murders,  ftc.  in  New  Zealand  and  Otaheite,  or  in  any  other  iilandt^  countries,  or  places 
not  within  Hit  Mafeaty't  dominumt^  nor  subject  to  any  Boropean  sUte,  &c.,  or  within  the 
territories  of  the  United  States  of  America,  by  the  master  and  crew  of  any  British  ship, 
or  by  any  person  sailing  in  or  belonging  thereto,  or  that  shall  haye  sailed  in  or  belonged 
to,  and  hare  quitted  any  Britiah  tk^  or  vetad  to  Uv€  m  any  of  the  aaid  ielandiy  ^,  may  be 
tried  in  any  of  his  MijeBty't  islands,  &c.,  by  yirtue  of  his  Majesty's  commissioa. 
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difBcaltj :  the  offence  is  charged  as  having  been  committed  on  land  ont  of  the 
*4631  U^^^^  Kingdom }  and  it  appears  &at,  though  the  blows  were  given  on 
-'  land,  the  death  took  place  on  board  *ship ;  and  I  do  not  see  anj  clause 
in  the  act  providing  for  such  a  case. 

The  counsel  for  the  prosecution  admitted  that  it  seemed  to  be  casus  omissus. 

Rol/e,  S.  0.  There  is  only  this  question  of  fact,  whether  under  the  circum- 
stances it  might  be  said  to  have  taken  place  on  what  in  point  of  law  would  be 
oonsidered  land. 

BosANQUBT,  J.  There  is  not  any  evidence  that  the  ship  was  in  a  part  of  the 
sea  not  always  covered  with  water. 

ClarksoUy  for  the  prisoner,  stated  that,  with  respect  to  the  acts  of  Parliament 
relied  on  by  the  Solicitor-General,  as  giving  the  prisoner  certain  benefits,  the 
agreement  in  the  articles  was  only  that  he  would  submit  to  the  penalties  of  those 
acts. 

Payne,  on  the  same  side,  contended,  that  to  make  a  man  a  subject  of  his 
Majesty,  within  the  words  of  the  9  Geo.  4,  o.  31,  he  must  be  a  person  entitled 
to  the  general  privileges,  and  subject  to  the  general  liabilities  of  a  British 
subject. 

Yauqhak,  J.  In  the  case  of  Bex  y.  Helsham,  ante.  Vol.  4,  p.  894,  which 
see,  which  was  a  case  under  the  same  act  of  Parliament,  and  like  the  present  case 
tried  by  a  special  commission,  Mr.  Justice  Bayley  (who  had  the  assistance  of 
^4641  ^^  Brother  Bosanquet)  is  reported  to  have  told  the  jury  that  they  must 
•I  be  satisfied  that  the  prisoner  was  a  British-ftom  ^subject. — There  is  also 
the  case  of  Rex  y.  Depardo,  1  Taunt.  26,(a)  which  was  tried  under  the  provisions 
of  a  former  statute. 

Rol/e,  S.  G.,  submitted  that  the  mode  of  leaving  the  question  to  the  jury,  in 
the  case  of  Rex  v.  Helsham,  must  have  arisen  from  the  peculiar  facts  of  that 
case,  the  onlv  evidence  being  evidence  applying  to  the  birth  of  the  prisoner. 

Their  lorships  then  consulted  together  for  a  short  time,  and  Yaughan,  J., 
stated,  that  their  opinion  then  was,  that  there  was  not  evidence  to  convict  the 
prisoner,  and  therefore  he  must  be  acquitted.  Verdict — ^Not  guilty. 

Eol/ey  S.  G.,  R.  Oumeyy  and  Chamheriy  for  the  prosecution. 

Clarkson,  Payne,  and  Ballantine,  for  the  prisoner. 

[Attorneys— Jfottle  j*  Pdham.} 

(a)  According  to  the  report  of  that  case,  the  decision  was,  that  a  manslaughter  com* 
mitted  in  China  by  an  alien  enemy,  (who  had  been  a  prisoner  of  war,  and  was  then  act- 
ing as  a  mariner  on  board  an  English  merchant  ship),  on  an  Englishman,  could  not  be 
tried  in  England  under  a  commission  issued  in  pursuance  of  the  statute  33  Hen.  8,  c.  23, 
and  43  Geo.  3,  c.  113,  s.  6.  The  case  appears  to  have  been  argued  at  great  length  by 
Mr.  Abbott,  afterwards  Lord  Tenterden,  for  the  prosecution,  and  Mr.  Burrough,  after- 
wards Mr.  Justice  Burrough,  for  the  prisoner.  No  formal  judgment  was  giren,  but  the 
prisoner  was  set  at  liberty. 
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BERKSfflRE  ASSIZES. 

BBFOaS  MB.  JUSTICE  LITTLEDALB. 

DREWETT  and  TOWLE  v.  SHEARD  and  PRICE.    Jvly  12. 

If  an  ancient  ditch  has  at  one  end  anciently  opened  into  a  stream,  and  the  owner  of  a 
mill  on  the  stream  has  kept  the  opening  at  the  end  of  the  ditch  closed  for  twenty  years 
and  more,  without  interruption,  that  would  give  the  mill-owner  such  a  right  to  keep 
it  closed,  that  the  owner  of  the  land  adjoining  the  ditch  would  not  he  justified  in  re- 
opening the  communication,  although  it  might  appear  that  the  communication  between 
the  ditch  and  the  stream  was  ancient. 

If  the  owner  of  a  water  mill  worked  by  a  ground-shot  wheel  at  a  low  head  of  water,  alter 
the  wheel  to  a  breast-shot  wheel,  which  requires  a  high  head  of  water,  and  after  that, 
for  twenty  years  and  more,  discontinue  the  use  of  the  breast-shot  wheel,  and  resume 
the  use  of  the  ground-shot  wheel,  his  discontinuance  will  cause  the  mill-owner  to  lose 
his  right  to  the  higher  head  of  water. 

If  a  defendant,  in  one  plea,  claim  to  have  water  flow  from  a  mill  stream  to  a  ditch  at  oB 
times f  and  in  another  plea  claim  the  right  only  at  the  time  o/flaehee,  and  the  jury  find 
the  right  in  his  favour  at  aU  timei^  the  Judge  will  discharge  the  jury  as  to  the  claim  at 
the  time  of  flashes. 

If,  in  an  action  against  two  for  diverting  water  from  a  mill,  it  appear  that  on  one  day 
both  defendants  cut  a  trench  in  the  bank  of  a  mill  stream,  alleging  that  they  had  a 
right  to  do  so,  and  that  the  trench  being  filled  up  one  of  the  defendants  re-opened  it,  it 
will  be  for  the  jury  to  say,  whether  both  defendants  did  not  concur  in  the  re-opening 
of  the  trench. 

Case.  The  declaration  stated  that  the  plaintifis  were  possessed  of  a  paper 
mill,  and  were  entitled  to  the  benefit  and  advantage  of  a  certain  stream  or  water- 
coarse  for  the  working  thereof^  and  that  the  defendants  wrongfully  diverted  the 
water.(a) 

Pleas(6) — ^First — ^That  the  plaintiffs  ought  not  to  have  '''had  and  en-  p^gA 
Joyed  the  water  so  diverted  and  tamed  (concluding  to  the  country).    '- 

(a)  The  declaration  was  exactly  in  the  form  given  in  Chitty  on  Pleading,  for  diverting 
water  from  the  plaintiff's  mill. 

(6)  As  the  forms  of  pleas  in  this  species  of  action,  since  the  stat  2  &  3  Will.  4,  c  71, 
and  the  rules  of  H.  T.  4  Will.  4,  are  not  to  be  found  in  the  printed  collections,  we  here 
subjoin  them : — 

Pleas. — First.  That  the  plaintiffs,  by  reason  of  the  possession  of  the  said  paper  mill 
and  premises,  with  the  appurtenances,  at  the  said  times  when,  Ac,  of  right  onght  not  to 
have  had  and  enjoyed  the  benefit  and  advantage  of  the  water  of  the  said  stream  or  water- 
course so  diverted  and  turned  out  of  and  away  from  the  said  paper  mill,  and  stopped  and 
prevented  and  hindered  from  running  or  flowing  to  the  said  paper  mill,  and  from  supply- 
ing the  same  with  water,  nor  ought  the  same  of  right  to  have  run  or  flowed  to  the  said 
paper  mill,  in  manner  and  form  as  the  plaintiffs  have  in  their  said  declaration  in  that 
behalf  alleged ;  and  of  this  the  defendants  put  themselves  upon  the  country,  Ac. 

Second.  That  during  and  at  the  several  times  hereafter  in  this  plea  mentioned  there 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  certain  ditch  or  channel  in  the 
parish  aforesaid,  in  the  county  aforesaid,  which,  during  and  at  those  times,  and  each  and 
every  of  them,  of  right  ought  to  have  communicated  with,  and  until  the  obstruction 
thereof,  as  hereinafter  in  this  plea  mentioned,  of  right  did  communicate  with  the  said 
stream,  or  watercourse  in  the  said  declaration  mentioned,  at  a  certain  part  thereof^  higher 
up  the  same  than  the  said  miH.  And  the  defendants  further  say,  that /or  twenty  yeare  amd 
upwardSf  next  before  such  obstructions  as  hereinafter  in  this  plea  mentioned,  and  from 
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^uffr-t  Second — ^That  there  was  and  is  a  *ditch  whioh  ought  to  have  communi- 
^  cated  with  the  stream ;  and  that,  for  twenty  years  and  upwards^  water 

tbence  hitherto  from  time  to  time  f ,  diyers  large  quantities  of  water  of  right  onght  to  have 
mn  and  flowedi  and  for  ntch  twmdjf  yeeart  a*  afwt»md  and  ufwotr^  of  right  hare  ran  and 
flowed)  and  still  of  right  ought  to  run  and  flow,  from  and  out  of  the  said  stream  or  water- 
course into  and  along  the  said  ditch  or  channel.    And  the  defendants  farther  say,  that 
before  and  at  the  said  times  when,  &c.  the  said  John  Price  was  lawfully  possessed  of  a 
certain  close,  called  the  Lower  Ground,  situate  and  being  In  the  parish  aforesaid,  in  the 
county  aforesaid,  and  contiguous  and  next  adjoining  to  part  of  the  said  ditch  or  chan- 
nel; and  that  the  said  John  Price,  and  all  other  the  occupiers  of  the  said. close  with  the 
appurtenances,  for  the  time  being, /or  and  during  the  fuU period  of  twenty  y tart  and  upwarde 
next  before  the  obstructions  hereinafter  mentioned  of  the  said  ditch  or  channel,  enjoyed 
aa  of  right,  and  that  the  said  John  Price,  at  the  time  of  those  obstructions,  and  also  at 
the  said  times  when,  ftc,  ought  to  hare  enjoyed  as  of  right,  in  respect  of  the  said  close 
with  the  appurtenances,  and  as  to  the  same  belonging  and  appertaining,  the  benefit  and 
advantage  of  the  water  of  the  said  ditch  or  channel  so  mnning  and  flowing  into  and 
along  the  same  as  aforesaid,  for  the  watering  of  his  and  their  cattle  from  time  to  time 
depasturing  and  feeding  in  the  said  last  mentioned  close,  and  for  the  convenient  and 
beneficial  use  and  occupation  and  enjoyment  thereof.    And  the  defendants  say,  that  the 
said  ditch  or  channel,  at  that  part  thereof  which  was  near  to  and  communicated  with  the 
said  stream  or  watercourse  before  and  at  the  said  times  when,  Ac,  had  been  and  was 
wrongfully  stopped  up  and  obstructed,  so  that,  without  opening  out  the  same,  the  water 
which  of  right  ought  from  time  to  time*  to  have  run  and  flowed  into  and  along  the  same 
from  and  out  of  the  said  stream  or  watercourse  in  the  said  declaration  mentioned,  could 
not  run  and  flow  into  or  along  the  same  as  such  water  ought  to  have  done,  but  was  pre- 
vented from  so  doing ;  whereby  the  said  John  Price,  before  and  at  the  said  times  when, 
hc,^  lost  and  was  depriyed  of,  and  could  not  hare  or  e^joy  in  so  ample  and  beneficial  a 
manner  as  he  onght  to  have  done,  the  benefit  and  advantage  of  such  water,  for  the  water- 
ing of  his  cattle  from  time  to  time  depasturing  and  feeding  in  the  said  close,  and  foY  the 
more  convenient  and  beneficial  use  and  occupation  and  enjoyment  thereof;  wherefore, 
for  the  purpose  of  enabling  and  permitting  to  run  and  flow  into  and  along  the  said  ditch 
or  channel,  the  water  which  from  time  to  time*  of  right  ought  to  have  run  and  flowed 
Into  and  along  the  same  from  and  out  of  the  said  stream  or  watercourse ;  and  because 
that  purpose  could  not  otherwise  be  accomplished,  the  said  John  Price,  in  his  own  right, 
and  the  said  John  Sheard,  as  his  servant,  and  by  his  command,  at  the  said  times  when, 
ht.y  necessarily  and  unavoidably  opened  out  the  said  ditch  or  channel,  and  removed  the 
obstructions  whereby  and  wherewith  the  same  was  obstructed  as  aforesaid,  and  kept  and 
continued  the  said  ditch  or  channel  so  opened  out  as  aforesaid  from  thence  hitherto,  and 
thereby  enabled  and  permitted  to  run  and  flow  into  and  along  tl^e  said  ditch  or  channel 
the  water  which  from  time  to  time*  of  right  ought  to  have  so  run  and  flowed  from  and 
out  of  the  said  stream  or  watercourse,  and  no  more.    And  in  so  doing,  the  said  defend- 
ants necessarily  and  unavoidably  cut,  dug,  and  made,  and  caused  to  cut,  dug,  and  made, 
in  and  out  of  the  sides  or  banks  of  the  said  stream  or  watercourse  above  the  said  paper 
mill  and  premises,  the  said  channels,  sluices,  trenches,  and  cuts  in  the  said  declaration 
mentioned,  and  kept  and  continued  and  caused  to  be  kept  and  continued  the  said  sluices, 
trenches,  channels,  and  cuts,  for  the  said  space  of  time  in  the  said  declaration  mentioned. 
And  thereby  during  all  that  time  diverted  and  turned  the  said  quantities  in  the  said  decla- 
ration' mentioned  of  the  water  of  the  said  stream  or  watercourse  out  of  and  away  from  the 
said  paper  mill,  and  stopped  and  prevented  and  hindered  a  large  part  of  the  water  of  the 
said  stream  or  watercourse  from  running  or  flowing  to  the  said  paper  mill,  doing  no  un- 
necessary damage  to  the  plaintifls  on  those  occasions,  and  as  it  was  lawful  for  them  to  do 
for  the  cause  aforesaid,  which  are  the  same  supposed  grievances  and  premises  in  the  said 
declaration  mentioned,  and  whereof  the  plaintiffs  have  above  complained  against  the 
defendants,  and  this  the  defendants  are  ready  to  verify. 
Third.    Exactly  similar  to  the  second,  substituting  forty  years  for  twenty  years. 
Fourth.    Similar  to  the  third,  except  that  it  stated  that  the  ditch  was  an  ancient  ditch, 
and  that  "from  time  to  time,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
hitherto''  divers  large  quantities  of  water,  &c.  ought  to  have  flowed;  and  that  the  defend- 
ant Price  "was,  and  still  is,  seised  in  his  demesne  as  of  fee  of  and  in  the  said  close;"  and 
that  he,  "  and  all  those  whose  estate  he  now  hath,"  Sec,  enjoyed  the  benefit  of  the  water, 
<<as  belonging  and  appertaining  to  the  said  close,  with  the  appurtenances." 

Fifth.  Exactly  similar  to  the  second,  with  the  insertion  of  the  following  words  at  the 
f ,  "when  the  waters  of  the  said  stream  or  water-course  were  increased  by  certain  water 
called  flash  water,"  and  by  the  insertion  at  each  of  the  three  asterisks  of  the  following 
words,  "when  the  waters  of  the  .said  stream  or  water-course  were  increased  as  afore- 
said." 
Sixth.    The  like,  snbstitnting  forty  for  twenty  years. 
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from  the  *stream  of  right  ought  to  haye  ran  and  flowed  into  the  ditoh ;  r*4Ao^ 
and  that  the  defendant  Price  was  posseesed  of  a  *eloee  adjoining  the  ■- 
ditch,  and  was  entitled  to  the  water  in  the  ditch,  for  watering  his  catde. 
Third — ^The  like  plea,  snhstitnting  forty  for  twenty  years.  Fourth — ^The  like, 
suhstitnting  **  from  time  whereof  the  memory  of  man  is  not  to  the  contrary/' 
instead  of  twenty  years.  Fifth — A  similar  plea  to  the  second,  hut  limiting  the 
right  to  be  "  from  time  to  time,  when  the  waters  of  the  said  stream  or  water- 
course were  increased  by  certain  water  called  flash  water.''  Sixth  and  SeTentk 
— Similar  pleas  substituting  forty  years,  and  ^'from  time  whereof,  Ac."  for 
twenty  years.  Eighth — ^Plea,  that  the  penning  back  the  water  at  the  mill  in- 
jured a  close  of  Edward  Hedg^. 

Replication  to  the  second,  third,  fourth,  fifth,  sixth  and  seventh  pleas ;  a  de- 
nial of  the  right  stated  in  each  of  those  pleas  following  the  words  <2f  each  pks^ 
and  concluding  to  the  country.    To  the  eighth  plea  de  injuria. 

There  was  luso  a  new  assignment  of  excess  as  to  the  ^grieyanoes  at-  r^A'rn 
tempted  to  be  justified  by  the  second,  third,  and  fourth  pleas,  and  a  simi-  ^ 
lar  new  assignment  as  to  the  fifth,  sixth,  and  seventh  pleas.    Plea  to  the  nev 
assignments — ^Not  Guilty. 

It  appeared  that  the  plaintifis  were  paper  manu&cturers,  carrying  on  business 
at  Hincksey  miU,  which  is  situate  on  and  worked  by  a  stream  which  runs  from 
the  river  Isis,  at  about  four  miles  above  the  mill,  to  a  place  about  two  miles  be- 
low the  mUl,  where  the  stream  again  falls  into  the  Isis.  It  further  appeared, 
that,  adjacent  to  the  defendant  Price's  lands  there  was  a  ditch,  which  was  nearly 
at  right  angles  with  the  stream,  the  end  of  the  ditoh  being  separated  from  the 
stream  by  a  bank,  over  which  it  was  alleged,  on  the  part  of  the  defendants, 

Seventli.    The  like,  stating  an  immemorial  right  as  in  the  fonrth  plea. 

Eighth.  That  one  Edward  Hedges,  before  and  at  the  times  when,  Ac.,  was  possessed 
of  a  certain  close,  called  the  paddock,  situate  and  being  in  the  parish  aforesaid,  in  the 
county  aforesaid,  and  next  adjoining  to  a  certain  part  of  the  said  stream  or  water-coarse 
in  the  said  declaration  mentioned,  higher  up  the  same  than  the  said  mill.  And  the  de- 
fendants further  say,  that  before  and  at  the  said  times  when,  kc.,  the  waters  of  the  said 
stream  or  water-course,  next  to  and  adjoining  the  said  last-mentioned  dose,  had  been 
and  were  unlawfully,  wrongfully,  and  improperly  dammed,  penned  back,  and  raised  to 
a  great,  improper,  and  unusual  level  and  height,  by  means  and  in  consequence  whereof^ 
before  and  at  the  said  times  when,  &c.,  the  said  last-mentioned  close  had  become  and 
was  greatly  wetted,  damaged,  lessened  in  yalne,  and  spoiled;  and  the  grass,  hay,  and 
herbage  of  the  said  Edward  Hedges  therein  growing  and  being  had  become  and  were 
rank,  coarse,  rotten,  and  greatly  damaged  and  lessened  in  value,  and  by  means  of  the 
premises,  before  and  at  the  said  times  when,  kc^  the  said  Edward  Hedges  was  greatly 
interrupted,  pr^udiced,  and  aggrieved,  in  the  possession  and  ei^oyment  of  his  said  close; 
wherefore,  for  the  purpose  of  lowering  and  reducing,  and  because  the  said  Edward 
Hedges  could  not  otherwise  lower  or  reduce  the  water  of  the  said  stream  or  water-course 
to  their  usual  and  proper  level  and  height,  and  in  order  to  prevent  the  said  last-men- 
tioned close  from  being  further  damaged  or  injured  by  those  waters  being  kept  and  con- 
tinued at  such  great,  improper,  and  unusual  level  and  height  as  aforesaid;  and  because 
those  purposes  could  not  otherwise  be  accomplished,  the  said  defendants,  as  the  servants 
of  the  said  Edward  Hedges,  and  by  his  command,  at  the  said  times  when,  kc,  necessarily 
and  unavoidably  cut,  dug,  and  made,  and  caused  to  be  cut,  dug,  and  made,  at  a  proper 
and  convenient  place  in  that  behalf,  in  and  out  of  the  sides  or  banks  of  the  said  stream 
or  water-course  above  the  said  paper  mill  and  premises,  the  said  channels,  sluices, 
treuches,  and  cuts,  in  the  said  declaraUon  mentioned,  and  Uiereby  daring  all  that  time 
diverted  and  turned  the  said  quantities  in  the  said  declaration  mentioned  of  the  water  of 
the  said  stream  or  water-course  out  of  and  away  from  the  said  paper  mill,  and  stopped 
and  prevented  and  hindered  a  large  part,  but  not  more  than  was  necessary  in  that  behalf 
of  the  water  of  the  said  stream  or  water-course  from  running  or  flowing  to  the  said  paper 
mill,  and  thereby  lowered  and  reduced  the  waters  of  the  said  stream  or  water-course  to 
their  usual  and  proper  level  and  height,  doing  no  unnecessary  damage  to  the  plaintifis 
on  those  occasions,  and  as  it  was  lawful  for  them  to  do  for  the  cause  aforesaid,  which  are 
the  same  supposed  grievances  and  premises  in  the  said  declaration  mentioned,  and  whereof 
the  plaintifis  have  above  complained  against  the  defendants;  and  this  the  defendants  are 
ready  to  verify,  kc 

(Signed)  B.  Y.  Bichardi. 
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water  from  the  stream  iiad  been  aoeastomed  to  flow  into  the  ditoh.  It  was  proved 
that  the  flashes  mentioned  in  the  pleadings  are  quantities  of  water  let  into  the 
Lns  on  certain  days,  by  means  of  slnioes,  so  as  to  produoe  a  sort  of  artificial  tide 
to  assist  the  barges  that  are  navigated  on  that  river.  It  was  further  proved,  on 
the  part  of  the  pkintiffs,  that  the  two  defendants,  on  the  first  of  July,  1835,  di- 
rected their  workmen  to  out  a  trench  across  the  bank  which  thev  did  to  the 
depth  of  twenty  inches,  and  a  width  of  five  feet,  at  the  end  of  the  ditch,  so  as  to 
allow  the  water  to  flow  from  the  stream  into  the  ditch,  the  defendants  assertiaff 
that  they  had  a  right  to  do  so.  It  further  appeared,  that  this  trench  being  filled 
up  by  the  plaintiff's  w(»kmen,  it  was  opened  again  on  two  other  days  by  the  direo- 
iion  of  the  defendant  Sheard,  the  defendant  Price  not  being  present.  It  was  proved 
by  Mr.  Taylor  that  he  had  occupied  the  phiintiffs'  mill  about  fifty  years  ago,  and 
that  about  the  jear  1787  he  caosed  a  bastard  breast-shot  wheel  to  be  erected,  which 
worked  at  a  higher  head  of  water  than  the  ground-shot  wheel  that  had  been  used 
before  that  time ;  and  it  was  stated  by  several  witnesses  called  for  the  plaintifis, 
that  there  was  no  communication  between  the  stream  and  the  ditch  except  at 
the  time  of  floods. 

4E^i^2-.       *Talfi>urdf  Seijt.,  addressed  the  jury  for  the  defendants,  and  sub- 
^  mitted  (inter  alia,)  that,  as  this  was  a  joint  action  against  the  two 
defendants,  the  plaintifb  could  not  recover  for  any  aet  di0ne  by  one  in  the  ab- 
sence of  the  other. 

For  the  defendants,  a  witness  was  called,  who  stated  that  he  saw  the  mill 
about  the  year  1808,  when  it  had  a  ground-shot  wheel,  and  it  so  remained  until 
the  year  1831,  when  it  was  converted  into  a  bsstard  breast-shot ;  and  it  was 
stated  by  a  great  number  of  witnesses,  that,  for  fifty  years  and  more,  water  had 
been  accustomed  to  flaw  from  the  steam  into  the  ditch,  the  bank  being  low  at 
that  part ;  and  it  was  also  proved,  that,  in  the  bank  between  the  stream  and  the 
ditoh,  a  stump  of  an  old  willow  tree  was  found,  the  roots  of  which  indicated 
that  water  must,  for  a  considerable  time,  have  flowed  freely  from  the  stream 
into  the  ditch. 

LudlotD,  Seijt.,  in  reply,  observed,  that  a  right  to  water  at  the  time  of  flashes, 
as  claimed  in  the  defendants'  pleas,  was  a  right  whoUy  unknown  to  the  kw. 

LiTTLEDALB,  J.,  (in  Summing  up.)  This  is  an  action  for  diverting  water 
from  the  plaintifib'  paper  mill ;  in  which  the  first  Question  is,  whether  the 
plaintiffs  are  entitled  to  the  use  of  the  water  which  has  oeen  diverted?  If  they 
are,  it  becomes  material  to  consider  whether  the  defendants,  either  for  twenty 
or  forty  years,  or  from  time  immemorial,  have  had  the  right  to  enjoy  the  bene- 
fit of  the  water  flowing  over  the  bank  into  the  ditch,  either  at  all  times,  or  only 
at  the  time  of  the  flashes  ?  It  has  been  said  by  the  counsel  for  the  plaintiff, 
that  the  claim  of  a  right  at  the  time  of  the  flashes  is  extraordinary;  if  there  is 
any  objection  to  such  a  right,  that  objection  appears  on  the  record;  still  it  does 
not  appear  to  me  that  there  is  any  objection,  in  point  of  law,  to  the  right  claim- 
^4721  ^^  ^^  ^^®  ^^^^'  ^^^^^>  ^^^  seventh  pleas.  In  the  different  pleas,  the 
1  right  is  ^claimed  for  twenty  and  for  forty  years,  which  is  in  consequence 
of  an  act  of  Parliament  brought  in  by  the  late  Lord  Tenterden  ;^a)  but  if,  for 
twenty  years,  the  defendants  have  enjoyed  the  privilege  of  having  the  water 
oome  from  the  mill  stream  into  the  ditch,  that  would  be  sufficient  to  enable  the 
defendants  to  succeed  in  the  present  action.  The  eighth  plea  states,  that  the 
defendants  did  the  acts  complained  of  to  preserve  Mr.  Hedges's  meadow  from 
injury :  if  that  plea  is  proved,  that  will  be  a  defence  in  this  action.  With 
respect  to  the  first  question,  it  has  been  alleged  that  the  plaintifis  have  taken 
more  water  than  they  onght,  by  keeping  the  water  for  their  mill  at  a  higher 
level;  bat  I  think  that  will  not  affect  the  plaintiffs*  right  to  recover  on  the  first 
issue :  however,  the  great  question  is,  whether  the  defendants  have  a  right  to 
have  the  water  come  from  the  mill  stream  into  the  ditch  J    On  this  part  of  the 

(a)  The  Btat.  2  k3  Will.  4,  c.  71. 
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ease,  the  plaintiffi^  witnesses  say,  that  no  water  ever  went  frmn  the  stream  into 
the  ditoh,  except  at  the/  time  of  floods,  which  woold  disprove  the  defendantsf* 
allied  right :  bat  there  is,  on  the  other  side,  a  sreat  deal  of  evidence  to  shew, 
not.  only  a  right  to  the  water  at  the  time  of  flashes,  but  a  general  right  at  all 
times.  The  new  assignment  does  not  question  the  defendants'  right,  bat  charges 
an  excess  in  the  exercise  of  it ;  and  on  this  point  the  learned  Seijeant,  who  ap- 
peared, for  the  defendants,  says,  that  the  defendants  are  only  liable  for  joint 
acts;  that  is,  acts  done  when  the  defendant  Price  was  present.  Still,  as  on  the 
first  occasion  both  defendants  were  present,  and  stated  that  they  acted  in  the 
assertion  of  a  right,  you  will  consider  whether  Mr.  Price  did  not  sanctionr  and 
ooncar  in  the  acts  done  when  he  was  not  present.  With  respect  to  the  ditch 
itself,  evidence  has  been  given  to  shew  that  it  was  an  ancient  water-course, 
which  had  free  communication  with  the  mill  stream,  without  anv  embankment 
between  the  two.  If  that  were  *8o,  we  have  no  evidence  as  to  the  time  r# j-q 
when  that  part  of  the  bank  was  made,  and  it  may  have  been  made  when  ^ 
the  mill  was  built.  Now,  if  the  mill  owner  had  shut  up  the  communication 
between  the  stream  and  the  ditch,  and  kept  it  shut  without  interruption  for 
more  than  twenty  years,  that  would  give  the  mill  owner  a  right  to  continue  to 
keep  it  shut  up;  and  the  fact  that  this  ditch  was  an  ancient  water-course  would 
not  make  out  the  cai^  for  the  defendants,  unless  they  have  also  had  a  modem 
use  of  the  water.  It  has  been  stated  by  Mr.  Taylor,  that  he  had  the  mill  wheel 
altered  to  a  bastard  breast-shot  wheel  forty-six  vears  ago,  and  that  that  wheel 
used  the  water  at  its  present  height ;  but  we  also  find,  that,  five  or  six  years 
ago,  some  of  the  defendants'  witnesses  found  the  wheel  at  that  time  a  ground- 
shot  wheel,  working  at  a  low  head  of  water,  and  that  they  altered  it  to  a  Dastard 
breast-shot.  This  shews  that  Mr.  Taylor's  wheel  had  been  discontinued.  Now, 
if  that  wheel  was  discontinued,  and  the  ground-shot  wheel  used  for  twenty 
vears  and  more,  the  plaintiffs  would  have  lost  the  right  of  having  the  bastaid 
breast-shot  wheel  to  work  with  a  high  head  of  water.  With  respect  to  the 
eighth  plea,  it  will  be  essential  that  the  defendants  should  convince  you  that 
the  injury  to  Mr.  Hedges's  meadow  could  not  be  remedied  by  any  other  means 
than  those  taken  by  the  defendants,  as  that  is  one  of  the  allegations  of  that  plea, 
and,  with  regard  to  the  excess,  you  will  consider  whether  the  defendants  have 
done  more  than  to  enable  them  to  have  the  water  to  the  extent  to  which  they 
were  entitled  :  if  they  have,  that  is  excess. 

The  jury  found  that  the  defendants  had  the  right  claimed  by  the  second 
and  third  pleas  for  twenty  and  forty  years,  but  did  not  consider  it 
proved  from  time  immemorial. 

F.  V.  Lee,  for  the  plaintiffis.  I  submit  that  the  pleas,  claiming  the  right  at 
the  time  of  the  flashes  should  be  found  for  the  plaintiffs. 

*  CarringUm^  for  the  defendants.     The  effect  of  that  would  be  to  give   pj^j 
the  defendants  the  right  to  the  water  at  all  times,  except  at  the  times  of  ■- 
the  flashes. 

LtTTLEDALB,  J.,  to  the  jury.  Do  you  flnd  the  defendants  entitled  to  the 
water  at  the  time  of  the  flashes  ? 

The  Foreman  of  the  Special  Jury  (E.  0.  G.  East,  Esq.)  We  intend  to 
include  the  flashes. 

LiTTLEDALE,  J.  Do  you  find  the  defendants'  right  to  have  water  at  all 
times? 

E,  G.  a  Eatt,  Esq.     We  find  it  at  all  times. 

LiTTLEDALE,  J.  As  the  rights  claimed  by  the  fifth  and  sixth  pleas  are 
included  in  the  second  and  third  pleas,  I  think,  that  on  the  fifth  and  sixth 
issues,  the  jury  should  be  discharged. 

Verdict  for  the  plaintiffs  on  the  first,(a)  fourth,  seventh,  and  eighth 

{a)  The  verdict  on  the  first  issue  was  taken  Btibject  to  the  farther  order  of  the  learned 
Jadge. 
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isBueSy  and  for  the  plaintifb  on  the  first  new  assignment,  with  60Z. 
damages;  for  the  defendants  on  the  second  and  thira  issues ;  and  the 

- jnty  were  dwefaarged  on  the  fifth  and  sixth  issues  and  on  the  second 

new  assignment. 
Ludlow,  Serjt.,  and  F.  Y,  Lee,  for  the  plaintiffs. 
TcU/ourd,  fierjt.,  Shepherd,  and  Carrington,  for  the  defendants. 

[Attorneys— Poribflri  and  iVon^m.] 


^4751  ^^  ^^^  ensning  term,  Ludlow,  Serjt.,  applied  to  the  *Coiirt  of  Ez- 
^  chequer  to  enter  a  yerdict  for  Uie  plaintiffs  on  the  second  and  third 
issues;  on  the  ground  that  the  jury,  by  finding  on  the  first  issue  that  the  plain- 
tiffs had  a  right  to  the  water  diTerted,  in  effect  negatived  any  right  in  the 
defendants.  The  learned  Serjeant  also  applied  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence. 

The  Court  refused  a  rule  on  the  first  ground — Mr.  Baron  Pabke  observing, 
that  the  first  plea  only  put  in  issue  the  plaintifis'  right  to  the  water  of  the 
Btream  by  virtue  of  their  having  the  mill.  But  the  Court  granted  a  rule  to 
shew  cause  why  there  should  not  be  a  new  triid,  on  the  erouDd  that  the  verdict 
was  against  evidence  :  but  that  rule  was  abandoned  by  the  plaintiffs. 


OXFORD    ASSIZES. 
{Orown  Side.) 

JBSrO&B  MB.  JUSTICE  LITTLEDALE. 

BEX  V.  HABTALL,  NEAL,  MOLE,  and  HOBSEMAN. 

A  connt,  charging  A.  and  B.  with  stealing,  and  0.  with  receiring  part  of  the  stolen  pro- 
pertj,  and  D.  with  receiying  other  part  of  the  stolen  property,  may  be  joined  with  a 
connt  charging  C.  and  D.  with  the  substantive  felony  of  jointly  receiving  the  whole  of 
the  stolen  property,  and  with  connts  charging  C.  and  D.  separately  with  the  substantive 
felony  of  each  receiving  part  of  the  stolen  property ;  and  it  will  be  no  objection  at  the 
trial  that  0.  and  D.  each  received  part  unconnectedly  with  each  other. 

The  prisoners  Hartall  and  Neal  were  charged,  in  the  first  count  of  the  in« 
diotment,  with  a  burglary  in  the  house  of  Bichard  Gk)uld,  and  stealing  2001bs. 
of  bacon  and  other  articles ;  that  count  going  on  to  charge  the  prisoner  Mole 
with  receiving  751b8.  of  the  bacon,  and  the  prisoner  Horseman  with  receiving 
the  like  quantity.  There  was  also  a  count  charging  Mole  and  Horseman  with 
the  substantive  felonv  of  jointly  receiving  the  bacon ;  and  two  other  counts 
charging  Mole  and  Horseman  separately  with  a  separate  substantive  felony,  in 
each  separately  receiving  a  part  of  the  stolen  bacon. 

*4761       ^^  ^^  proved  that  the  prisoners  Hartall  and  Neal  had  ^broken  open 
J  the  house  and  stolen  the  property;  but  the  evidence  of  the  receiving 
shewed  that  Mole  and  Horseman  had  received  portions  of  the  stolen  bacon  on 
different  occasions,  and  quite  unconnectedly  with  each  other. 

Lumley,  and  John  Legh,  for  the  prisoners  Mole  >ind  Horseman,  submitted 
that  the  count  which  charged  a  joint  receiving  was  not  proved;  and  that,  as  dis- 
tinct felonies  had  been  committed  by  the  prisoners  Mole  and  Horseman,  each 
ouffht  to  have  been  tried  separately. 

LiTTLBDAXs,  J.  The  principal  charge  is  the  burglary,  and  the  other  charge 
b  but  accessory  to  it. 
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Zrtim%. — ^Tbe  rooeiyings  ar6  charged  as  sabstansiTe  felonies,  and  thus  the 
principals  niaj  be  acquited,  und  the  receivers  be  convicted  of  distinct  felonies 
on  this  indictment.  Indeed,  if  these  distinct  felonies  can  be  joined,  it  is  diffi- 
cult to  say  why  any  other  felonies  committed  by  these  persons  might  not  also 
be  joined.  It  is  not  a  case  of  a  single  act  of  felony,  as  it  is  admitted  that  the 
acts  of  receiving  were  distinct 

LiTTLEDALE,  J.  There  is  certainly  some  inconsistency  in  this  indictment. 
Bat  the  practice  is  to  plead  in  this  manner. 

The  prisoners  were  all  convicted,  (a) 

Waletby,  for  the  prosecution. 

LunUey,  for  the  prisoner  Mole. 

John  Legh^  for  the  prisoner  Horseman. 

[Attonieys — Btaxdey^  aad  Aplm,"} 


WORCESTER  ASSIZES. 
{avil  Side.) 

BSrORS  MB.  JU8TI0S  PATTS80N. 


♦DOB  on  the  demise  of  PEMBER  v.  WAGSTAFF.  [*477 

In  ejectment  hy  the  mortgaffee  of  a  freehold  mortgage  against  the  mortgagor,  it  is  snUi- 
cient  to  put  in  and  prove  a  deed  of  release  executed  bj  the  latter  to  the  former  withont 
patting  in  the  lease  for  a  year,  provided  the  release  state'  (in  the  osnai  way)  that  the 
premises  are  in  the  actual  possession  of  the  mortgagee  by  Tirtue  of  a  lease  for  a  year. 

Ejectment  on  mortgage  deed  Twhich  was  a  release)  by  mortgagee  against 
mortgagor,  the  mortgage  being  a  freehold  mortgage  for  three  lives.  The  lease 
for  a  year  was  not  put  in;  bat  the  release,  which  had  been  executed,  by  the 
defendant,  after  enumerating  the  parcels,  stated,  <'  in  his  actual  possession,  now 
being  by  virtue  of  a  certain  indenture  of  lease  bearing  date  the  day  before  the 
date  of  these  presents." 

R,  F.  Richards^  for  the  defendant,  objected  that,  as  the  lease  for  a  year  was 
not  produced,  there  was  no  evidence  that  the  releasee  was  in  possession  at  the 
time  of  the  execntion  of  the  release ;  and  that  if  he  was  not,  the  release  would 
not  operate,  as  it  was  a  freehold  mortgage,  and  not  a  mortgage  term. 

Patteson,  J.  The  lease  for  a  year  is  recited  in  the  deed  executed  by  the 
defendant    That  is  sufficient 

'Verdict  for  the  plaintiff. 

Bu$byy  and  Jhrnvilkf  for  the  plaintiff. 

R.  V.  Richardi,  for  the  defendant. 

[Attorneys— JTtU,  and  Bedford.} 


*FINCH  V.  BLOUNT,  Bart  [f478 

In  an  action  of  trover  the  general  rale  is,  that  the  damages  should  be  the  value  of  the 
thing  taken ;  and  if,  in  troTer,  the  defendant  only  plead  that  he  did  not  convert  the 

(a)  See  the  cases  of  Bex  «.  Wheeler,  ante,  p.  170;  and  Bex  v.  Jervis,  ante,  ToL  6,  p. 
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goods,  his  counsel  will  not  be  allowed  to  cross-examine  the  plaintiff's  witnesses,  to 
shewi  in  mitigation  of  damages,  that  the  goods  taken  really  belonged  to  a  third  person. 

Trover  for  a  horse  and  cart.  Plea — ^That  the  defendant  did  not  oonyert 
them. 

Ludlow  J  Seijt,  for  the  defendant,  proposed  to  ask  one  of  the  plaintiff's  wit« 
nesses,  in  cross-examination,  whether  the  horse  and  cart  did  not  belong  to  a  per- 
son named  Tamer,  and  not  to  the  plaintiff. 

Maule,  for  the  plaintiff. — I  submit  that  on  this  issne,  we  cannot  go  into  that. 

Ludloto,  Serjt.  Admitting  the  property  to  be  in  the  plaintiff,  and  assumins 
that  he  is  entitled  to  a  verdict^  the  damages  are  in  the  control  of  the  jury,  and 
they  are  not  necessarily  to  be  extended  to  the  value  of  the  goods. 

Pattebon,  J.  The  general  rule  in  trover  is,  that  the  damages  are  measured 
by  the  value  of  the  thin^.  I  never  knew  of  any  attempt  to  reduce  the  damages 
by  shewing  the  manner  in  which  the  goods  were  seized. 

Ludlow,  Serjt.  I  submit  that  the  amount  of  damages  must  depend  on  all 
the  circumstances  of  the  case. 

M^Mahon^  on  the. same  side. — ^We  admit  that  we  took  a  horse  and  cart  of  the 
pluntiff,  but  non  constat  that  it  was  the  horse  and  cart  of  which  the  witnesses 
have  been  speaking.  In  a  case  tried  at  Stafford  before  Mr.  Baron  Alderson, 
which  was  an  action  of  trover  for  a  stack  of  hay,  it  appeared  that  the  stack 
stood  in  the  field  of  the  vendor;  and,  upon  an  issue  framed  like  the  present,  the 
learned  baron  allowed  evidence  to  be  given  that  the  plaintiff  had  bought  that 
stack,  in  order  to  identify  it  with  the  stack  mentioned  in  the  declaration. 
^'4791  *Pattsson,  J.  I  really  think,  that,  in  trover,  the  verdict  that  the  jury 
-'  are  forced  to  give  is  the  value  of  the  propertv.  There  have  been  cases 
in  trover  where  it  has  been  attempted  to  get  more  <jbunages  than  the  property 
sold  for ;  but  I  never  heard,  that,  where  property  is  taken,  the  plaintiff  is  to 
have  a  farthing  damages,  and  the  defendant  keep  the  property  \  that  would  be 
allowing  the  defendant  to  take  advantage  of  his  own  wrong.  I  think  I  ought 
not  to  admit  the  evidence. 

Verdict  for  the  plaintiff  for  the  price  at  which  the  horse  and  cart  had  been 
sold  by  the  defendant. 

MauUj  and  Whiimore,  for  the  plaintiff. 

LudkWf  Seijt.,  and  M'Mahon,  for  the  defendant. 

[Attorneys— JSroMnvorMi  and  But,'] 


In  the  ensuing  term,  Ludlow j  Seijt.,  applied  to  the  Court  of  Exchequer  for 
a  new  trial,  but  the  court  refus^  a  rule. 


WAKEMAN,  Bart.  v.  WEST. 

In  an  action  for  breaking  flood-gates,  the  defendant  jaatlfied  as  the  lessee  of  a  mill,  which 
he  held  of  the  Bishop  of  W.  For  the  defendant,  old  leases  of  the  mill  granted  by  the 
Bishop  of  W.  were  produced  from  the  bishop's  registry,  and  read  in  evidence ;  and  it 
was  proposed,  on  the  part  of  the  defendant,  to  pat  in  an  old  map  of  the  place  in  ques- 
tion, also  brought  from  the  Bishop  of  W.'s  registry :— Held,  that  the  map  was  not  ad- 
missible in  evidence. 

Trespass  for  breaking  the  locks  of  certain  flood-gates  of  a  pool  belonging  to 
the  plaintiff,  and  letting  off  the  water.  The  defendant  justified,  as  the  occupier 
of  a  mill,  of  which  he  was  the  lessee  under  the  bishop  of  Worcester. 

On  the  part  of  the  defendant,  some  old  leases  of  the  mill,  brqught  from  the 
registry  of  the  bishop  of  Worcester,  were  put  in ;  and  w  map,  which  also  was 
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brought  from  the  iB^pstry  of  the  Bishop  of  Woioester,  was  tendered  in  evidenoe. 
*Thi8  map,  not  only  was  a  map  of  the  lands  of  the  bishop,  bat  also  of  r^^on 
those  of  the  plaintiff;  and  the  course  of  the  brook,  which  supplied  the   ■• 
plaintiff's  mill,  was  laid  down  as  running  through  the  lands  of  both  the  plaintiff 
and  the  bishop  of  Worcester. 

Patterson,  J.    How  can  this  map  be  evidence  against  the  plaintiff? 
-    Ludlow  ,  Seijt.    The  map  will  shew  the  present  state  of  the  brook.    Suppose 
the  map  had  been  at  the  bade  of  one  of  the  leases,  it  would  have  been  admissible. 
If  the  lease  were  put  in,  the  map  would  appear  as  part  of  it  j  and  that  being  bo, 
as  the  map  comes  from  the  same  custody,  I  submit  that  it  is  receivable. 

Patteson,  J.  The  map  on  the  back  of  the  lease  is  part  of  the  eontraot,  and 
is  therefore  given  in  evidence  as  a  part  of  that  particular  contract,  to  shew  what 
was  demised.  It  does  not  follow,  that,  because  the  bishop  of  Worcester  has  the 
map  in  his  possession,  it  was  part  of  any  contract.  In  order*  to  shew  that,  at 
the  time  the  map  was  made,  there  was  no  such  pool,  I  must  receive  the  bishop's 
map  of  another  man's  land  as  evidence  aeainst  that  man.  I  might  choose  to 
make  a  map  of  mv  proper^,  and  might  add  all  my  neighbours,  but  my 
map  would  not  bina  them.     I  cannot  receive  the  map  in  evidence. 

The  evidence  was  rejected.(a)  The  cause  was  compromised. 

Tal/ourd,  Seijt,  R.   7.  RteharcU,  and  Bund^  for  the  pkintiff. 

Ludlow,  Seijt.,  and  M^Mahon,  for  the  defendant. 

[Attomeys — CuriUr,  and  Batl 
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In  ejectment,  the  only  case  in  which  a  map  of  property  is  receivable  in  evidence  ie,  when 
it  iB  nndispnted  that,  at  the  Ume  the  map  was  made,  the  property  belonged  to  the  per- 
son from  whom  both  parties  claim. 

Ejeotmsmt  by  the  lessor  of  the  plaintiff  to  recover  two  acres  of  meadow  land, 
which  were  alleged  on  the  part  of  the  plaintiff  to  be  called  Willmores. 

The  case  on  the  part  of  the  plaintiff  was,  that,  in  the  year  1796,  a  peraon 
named  Watts,  was  in  possession  of  the  land,  and  his  son  proved  that,  on  several 
occasions,  he  had  paid  rent  to  Mr.  George  Wall,  under  whom  the  lessor  of  the 
plaintiff  claimed ;  and  tliis  witness  also  proved  that  Mr.  George  Wall  had  cut 
down  and  disposed  of  timber,  which  had  grown  on  the  land  in  question. 

It  was  sought  to  be  shewn,  on  the  part  of  the  defendant,  that  Mr.  George 
Wall  was  a  lessee  of  the  land  in  question,  under  the  family  of  Lygon,  and  that 
his  title  had  expired ;  and  it  was  sought  to  be  shewn  that  this  land  had  been 
demised  to  the  Wall  family  by  the  Lygon  family,  under  the  name  of  the  Severn 
Leasowe. 

On  the  part  of  the  defendant,  a  lease  dated  in  the  year  1713  was  offered  in 

evidence.     It  was  between  William  Lygon  and  his  son  of  the  one  part,  and 

Samuel  Wall  of  the  other,  and  by  it  certain  lands,  amonff  which  was  the  Severn 

Leasowe,  were  demised  to  Samuel  Wall  for  99  years,  if  Margaret,  his  wife,  and 

,  Samuel  and  William,  their  children,  should  so  long  live.  -v 

R,  y,  Richards,  for  the  lessor  of  the  plaintiff.  This  lease  is  not  admissible, 
unless  they  can  shew  some  privity  between  the  lessee  and  the  present  lessor  of 
the  plaintiff — 

Patteson,  J.  They  must  shew  occupation  under  it. — ^They  mean  to  say 
that  they  will  shew  that  the  occupation  of  Mr.  Wall,  under  whom  you  claim,  is 
referable  to  that  lease 

(a)  See  the  next  case. 
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*d9&l  ^'^  ^^^^^  ^^  '^'  ^^^  ^^  appeared  thai  the  last  of  the  *three  lives  died 
^^^-'  in  the  jear  1780.  It  farther  appeared^  that^  about  the  year  1783,  a 
widow,  of  the  name  of  Wall,  and  her  twp  eons,  Thomas  and  Qeorge  Wall,  (un- 
der the  latter  of  whom  the  lessor  of  the  plaintiff  claimed),  were  in  possession  of 
the  land  in  question,  together  with  other  lands.  It  was  shewn  that  the  other 
lands  were  held  under  the  successors  of  the  Lygon  family,  and  that  after  the 
widow's  death,  which  took  place  about  the  year  1785,  Thomas  Wall  was  in 
possession,  and  gave  up  the  possession  of  all  the  lands,  except  the  Severn  Lea- 
sowe,  to  a  person  of  the  name  of  Stalkrd,  who-  was  a  tenant  of  the  Earl  of 
Seanchamp,  who  had  succeeded  to  the  estate  of  the  Lygon  family. 

On  the  part  of  the  defendant,  a  map  of  Lord  Beauchamp's  estate  was  offered  in 
evidence. — ^The  map  appeared  to  have  been  made  in  the  year  1738,  and  con- 
tained th^  Severn  Leasowe. 

S.  V.  Richards,  This  map  cannot  be  evidence  against  the  lessor  of  the 
plaintiff,  who  is  a  third  party  entirely  unoonnected  with  the  Lygon  family. 

Ludlow f  Seijt.,  for  the  defendant. — ^I  shew  that  the  farm  was  occupied  under 
that  finmily  by  the  predecessors  of  the  lessor  of  the  plaintiff,  and  then  the  map 
IB  evidence. 

Patteson,  J.  The  difficulty  I  feel  is,  that  if  the  ground  on  which  the  map 
is  said  to  be  receivable  is  conceded,  there  is  an  eod  of  the  whole  case.  If  it  be 
conceded,  that  the  Severn  Leasowe  is  a  part  of  the  Lygon  property  that  passed 
under  the  demise,  you  do  not  want  the  map.  The  case  on  the  part  of  the  lessor 
of  the  plaintiff  is,  that  it  never  was  Lord  Beauchamp's  land  at  all ;  and  I  do  not 
see  how  his  map  can  be  evidence  to  prove  that  it  was  so. 
^4831  J^^^^dhWf  Seijt.  Although  it  may  be  a  question  for  the  ^ury,  whether 
J  this  be  the  place  in  question,  yet  as  I  have  siven  some  evidence  that  it 
is,  that  is,  I  submit,  sufficient  to  render  this  map  admissible. 

Patteson,  J.  I  am  quite  clear  that  it  cannot  be  received  in  evidence.  The 
only  cases  which  I  ever  heard  of  in  which  a  map  is  receivable  in  evidence,  are 
where  it  is  undisputed  at  the  time  the  map  was  made  the  whole  property  be- 
longed to  the  person  from  whom  both  parties  claim.  Here  that  fact  is  the  very 
fact  in  dispute.  If  the  base  on  the  part  of  the  plaintiff  had  been,  that  the  pro- 
perty had  formerly  belonged  to  the  Lygon  family,  and  that  the  lessor  of  the 
plaintiff  had  purchased  from  that  family,  it  would  have  been  evidence,  because 
it  was  made  when  the  party  making  it  was  the  owner  of  the  whole  estate.  It 
has  been  held,  that  a  survey,  which  was  delivered  by  the  owner  to  a  purchaser 
of  part  of  his  estate,  would  be  evidence  asainst  such  former  owner,  and  against 
a  purchaser  of  the  other  part.(a)  No  doubt,  because  it  was  made  when  the  party 
was  the  owner  of  both,  and  then  it  would  be  evidence  against  both,  because  both 
claim  under  the  same  person.  Here  the  lessor  of  the  plaintiff  claims  adversely 
to  the  Lygon  family. 
The  evidence  was  rejected. 

It  was  proposed  to  put  in  a  map  of  the  Earl  of  Coventry's  estate,  whose  lands 
adjoined  the  lands  in  question  on  one  side. 

Patteson,  J.  That  would  only  prove  that  this  did  not  belong  to  Lord 
Coventrv. 

E,  V.  Richards  rejUiei. 
^iOA-]  *Pattebon,  J.  (in  summing  up.)  Ifvou  believe  that  the  land  in 
^  question  passed  under  the  lease,  there  will  be  great  difficulty  in  sayiug 
that  the  plaintiff  can  recover;  because,  in  that  case  the  proba'bility  is,  that  the 
lessor  of  the  pkintiff  has  no  title  to  the  property.  I  received  the  lease  in  evi- 
dence, because  it  was  stated  that  there  would  be  some  proof  to  shew  that  it  com- 
prised the  land  in  question.  If  that  is  not  so,  the  lease  taken  by  itself  amounts 
to  nothing  at  all.    It  seems  pretty  clear  that  the  Walls  were  in  possession  of 

(a)  1  Ph.  Law  of  Ey.  ch.  7,  in  which  the  case  of  Sir  J.  Bridgeman  v,  Jennings,  1  Ld. 
B.  734,  is  cited.    See  the  case  of  Wakeman  v.  West,  ante,  p.  479. 
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this  land  at  the  time  of  the  decease  of  the  last  of  the  three  Htcs.  Now,  if  thej 
were  in  possession  ander  the  lease  at  all,  and  it  expired  in  1780,  the  remaining 
in  possession  after  that  time  would  not  he  an  adrerse  possession,  hecanse  thej 
were  rightfully  in  possession  under  that  lease ;  and  though  the  holding  over 
miffht  not  be  proper,  still  it  oould  not  give  Mr.  Wall  any  ri^ht  by  reason  of  his 
homing  over :  and  the  subsequent  possession  cannot  l>e  said  to  be  adverse  to 
Lord  Seauchamp ;  for  there  is  no  doubt  that  if  this  land  was  a  part  of  what  was 
demised  in  the  year  1713,  and  was  in  possession  of  the  Walls  i^er  the  tenancy 
expired,  that  is  not  such  a  possession  as  would  be  adverse.^— The  question 
really  is,  Was  the  laud  in  question  demised  by  that  lease  J 

Yerdict  for  the  plaintiff. 

R.  V.  Richards,  and  Bwhy^  for  the  plaintiff. 

Ludlow,  Seijt.,  and  Whttemore,  for  the  defendant. 

[Attomeys-^Zotlefl,  and  Camenn  f  Co.'] 

In  the  ensuinff  Term,  Ltidlow,  Seijt.,  applied  to  the  Court  of  King's  Bench 
for  a  new  trial,  but  this  court  refused  a  rule. 


*(Ooiwi  Side,)  [*486 

BETORE  MR.  JUSTIOE  UTTIiEDALE. 

REX  V.  ROBERTS  and  SMITH. 

The  wife  of  A.  was  employed  bj  her  father  to  sell  sheep,  and  receire  the  amonnt  at  K. 
She  did  so;  but  before  she  left  K.,  a  6/.  note,  which  she  receired  in  payment  for  the 
sheep,  was  stolen  from  her:— Held,  that  in  an  indictment  for  the  larceny,  the  note  was 
properly  described  as  the  property  of  the  husband. 

Larceny.  The  indictment  charged  the  prisoner  with  stealing  a  5^.  Bank  of 
England  note,  the  property  of  Edward  Wall ;  the  indictment  averring,  in  the 
usual  form,  that  the  money  .secured  by  the  note  was  due  and  payable  to  Edward 
Wall. 

It  appeared  that  Mrs.  Wall  the  wife  of  Edward  Wall,  had  been  employed  to 
sell  sheep  belonging  to  her  father,  of  which  her  husband  never  had  possession 
or  any  interest  in ;  she  received  this  note  at  Kidderminster  in  payment  for  the 
sheep,  and  before  she  left  that  place,  it  was  stolen  from  her  by  the  prisoners. 

GodUon,  for  the  prisoner.  I  submit  that  this  note  was  never  the  property  of 
Edward  Wall,  either  actually  or  constructively ;  the  money  secured  by  it  was  not 
his,  and  he  had  no  qualified  property  in  it,  as  it  never  was  in  his  possession. 
The  note  never  belonged  to  him,  and  it  should  have  been  laid  to  be  the  property 
of  Mrs.  Wall's  father,  to  whom  it  really  belonged. 

.  F,  F.  Lee,  for  the  prosecutioD.  The  possession  of  the  note  by  Mrs.  Wall  is 
the  possession  of  her  husband.  If  Mrs.  Wall  had  withheld  the  note  from  her 
father,  aud  he  had  brought  an  action  for  the  amount,  he  must  have  brought  it 
against  her  husband. 

LiTTLEDALE,  J.  (having  conferred  with  Patteson,  J.)  I  thifik  that  the  pro- 
perty : 


is  properly  laid,  and  my  learned  ^Brother  Patteson  concurs  in  that  pigg 
opinion.     I  will,  however,  reserve  the  point  for  the  opinion  of  the  fifteen  ** 
Judges,  if,  upon  consideration,  I  should  feel  any  doubt  on  it. 

Verdict— Guilty. 
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F.  V.  Lety  for  the  proseention. 
Godson,  and  AUen,  for  the  piiaoners. 

[Attornejs— Ayeott,  and  YFtlfon.] 


REX  V.  COURT. 


On  a  prisoner  being  taken  before  a  magistrate  on  a  charge  of  forgerj,  the  prosecutor  said, 
in  the  hearing  of  the  prisoner,  that  he  considered  the  prisoner  as  the  tool  of  G.,  and 
the  magistrate  then  told  the  prisoner  to  be  sure  to  tell  the  tmth :  npon  this  the  prisoner 
made  a  statement: — Held,  that  this  statement  was  receivable  in  evidence. 

FoBGERT.  Indictment  for  forging  a  promissory  note,  with  intent  to  defraud 
Nathaniel  Hartland,  he  then  being  a  puolio  registered  ofBicer  of  the  Gloucester- 
shire Banking  Company  under  the  stat.  7  &eo.  4,  c.  46.  There  were  also 
seyenil  other  counts,  charging  the  prisoner  with  uttering  the  note,  &c.  The  note 
was  in  the  following  form : — 
"  £98  15s.  6rf.  Liverpool,  Feb.  11, 1836. 

''  Four  months  after  date  I  promise  to  pay  to  the  order  of  Mr.  James 
Watson  the  sum  of  ninety-eight  pounds  and  fifteen  shillings,  for  value  received. 

«  William  Williams." 
"At  Messrs.  Jones,  Lloyd,  &  Co., 
''  Bankers,  London.'' 

The  trust-deed  of  the  Gloucestershire  Banking  Company  was  proved  and  put 
in,  and  b^  that  it  appeared  that  Mr.  Hartland  held  shares  in  that  company ; 
and  exammed  copies  of  two  returns  made  to  the  Stamp  Office,  under  the  stat. 
7  Geo.  4,  c.  46,  were  also  puf  in,  to  shew  that  Mr.  Harthind  was  returned  as 
manager. 

It  appeared  that  Mr.  Hartland  had  discounted  the  note  for  a  person  named 

Gardiner,  who  had  since  absconded ;  and  evidence  was  given  that  the  note  was 

*4871  '^^  ^^^  prisoner's  '^'hand-writing;  but  it  was  stat^  by  Mr.  Hartland,  on 

•^  his  cross-examination,  that  he  believed  the  prisoner  to  have  been  the 

tool  of  Ghirdiner,  and  that  the  prisoner  had  no  intent  to  defraud  anv  one. 

It  was  proposed,  on  the  part  of  the  prosecution,  to  give  in  evidence  the  ex- 
amination of  the  prisoner  before  Dr.  Beale  Cooper,  the  committing  magistrate. 
Dr.  Beale  Cooper  said,  "  No  inducement  was  held  out  to  the  prisoner  to  confess. 
Mr.  Hartland  had  said,  in  the  presence  of  the  prisoner,  that  he  considered  the 
prisoner  as  the  tool  of  Gardiner.  I  then  told  the  prisoner  to  be  sure  to  tell  the 
truth.    He  then  made  the  statement." 

Carrinaton,  for  the  prisoner.  I  submit  that  this  statement  is  not  receivable ; 
for  though  this  is  not  in  form  an  induoeipent  to  confess,  it  is  in  effect  so.  A 
person  in  authority  advising  a  prisoner  who  is  charged  with  a  felonv  to  tell  the 
truth,  conveys  to  the  mind  of  the  accused  an  intimation  that  it  will  bo  better 
for  him  if  he  confesses  the  charge.  No  particular  form  of  words  is  necessary  to 
exclude  a  confession ;  the  question  in  each  case  is,  what  impression  was  con- 
veyed to  the  prisoner's  mind  7 

LiTTiiEDALE,  J.  I  think  I  ought  to  receive  the  evidence.  It  can  hardly  be 
said  that  telling  a  man  to  be  sure  to  tell  the  truth,  is  advising  him  to  confess 
what  he  is  really  not  guilty  of.  The  object  of  the  rule  relatinff  to  the  exclu- 
sion of  confessions  is  to  exclude  all  confessions  which  may  have  i>een  procured 
by  the  prisoner  being  led  to  suppose  that  it  will  be  better  for  him  to  admit  him- 
self to  be  guilty  of  an  offence  which  he  really  never  committed. 

The  statement  was  read.  It  stated  in  substance  that  the  prisoner  had  written 
the  note  at  the  request  of  Gardiner,  and  that,  on  the  prisoner  asking  Gardiner 
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if  it  was  a  nsnal  thing  to  write  notes  in  that  way,  the  latter  said  that  it  was  a 
usual  way  of  doing  business. 

*Mr.  if ustioe  Littledalb  said  that  there  was,  in  his  opinion,  no  suffi-   rmAoo 
cient  evidence  of  any  intent  in  the  prisoner  to  defraud  any  of  the  per-   ■- 
sons  mentioned  in  the  indictment,  and  directed  an  acquittal. 

Yerdict — ^Not  guilty. 

Cheek,  for  the  prosecution. 

Garringtonf  for  the  prisoner. 

[Attorneys— C%feit  j-  Son,  and  S.  Qodum,'} 


REX  V.  BURGISS. 


A  prisoner  indicted  for  uttering  two  forged  promiseory  notes,  one  for  29/.  and  another  for 
262.,  when  called  on  to  plead,  applied  to  the  jndge  to  order  28  soTereigns  foand  on  him 
when  he  was  apprehended  to  be  restored  to  him.  There  was  groond  for  supposing  that 
262.  of  the  sum  found  was  the  proceeds  of  the  alleged  forged  note  for  that  amount,  and 
the  judge  therefore  ordered  that  2L  only  should  be  given  back  to  the  prisoner. 

FoRGSBY.^The  prisoner  wss  charged  with  having  uttered  a  forged  promissory 
note  for  29^.,  and  was  also  charged  with  hariug  uttered  another  forged  promis- 
sory note  for  26^. 

When  brought  up  to  plead,  the  prisoner  asked  to  have  28  sovereigns  restored 
to  him  which  had  been  taken  from  him  at  the  commencement  of  his  apprehen- 
sion by  a  police  officer,  named  Merrifield,  and  which  the  prisoner  stated  had  no 
relation  to  either  of  the  charges. 

F.  F.  Lee,  for  the  prosecution.  The  prisoner  obtained  no  money  on  the  bill 
for  29/.,  but  obtained  26/.  on  the  other  bill,  in  notes  and  a  sovereign,  and  there 
is  a  reasonable  presumption  that,  of  these  28  sovereigns,  25  might  have  been 
obtained  in  exchange  for  the  notes. 

Godion,  for  the  prisoner.     The  question  is,  whether  these  sovereigns  can  have 
any  reference  to  the  charges  of  forgery.    On  these  charges  the  questions   r^jog 
will  be,  Did  the  ^prisoner  forge  or  utter  the  notes,  and  did  he  do  so  with    ■- 
intent  to  defraud  r    And  on  these  questions,  how  can  the  possession  of  28 
sovereigns  be  in  any  way  material  J 

OarringUmf  amicus  curiae,  cited  the  cases  of  Rex  v.  Kinsey,  ante,  p.  447; 
Rex  V.  (yBonnell,  ante,  p.  138;  Rex  v.  Bamett,  ante,  Vol.  3,  p.  600;  and 
Rex  V.  Jones,  ante,  Vol.  6,  p.  343,  and  mentioned  a  case  in  which  some  persons 
'  were  charged  with  robbing  the  Doncaster  betting  rooms  of  about  2,000/.,  and 
that  the  prisoners'  counsel  (Mr.  Cottingham)  applying  that  about  200  sovereigns 
found  on  the  prisoners  should  be  returned,  the  learned  Judge  directed  20/.  to 
be  restored  to  enable  them  to  defhiy  the  expenses  of  their  defence. 

LiTTLEDALE,  J.,  (having  conferred  with  Patteson,  J.)  I  have  conferred  with 
my  brother  Patteson,  who  says  that  if  there  is  reasonable  ground  to  suppose  that 
these  sovereigns  are  the  proceeds  of  notes  obtained  by  means  of  either  of  the 
alleged  forgeries,  they  ought  not  to  be  given  up.  I  think,  in  the  present  case, 
that  it  is  not  unreasonable  to  suppose  that  the  26/.  was  part  of  the  money 
obtained,  and  I  think  I  cannot  order  that  to  be  given  back.  The  surplus  most 
be  restored. 

Two  sovereigns  were  restored  by  the  police  officer  to  the  prisoner. 

F,  V.  Lee,  for  the  prosecution. 

Godson,  for  the  prisoner. 

[Attorneys — Btrd^  and  OodtonJ] 
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♦REX  V.  BURGISS. 


In  an  indictment,  for  forging  a  promissorj  note,  the  forged  note  may  nnder  tbp  Btat  2  &  3 
Will.  4,  e.  1^3,  be  described  as  '^  a  certain  forged  promissorjr  note  for  tfa«  payment  of 
29/."  without  stating  the  date. 

Whether  the  stat.  7  a«e.  4,  c.  46,  is  eompv/tofy,  that  aU  forgeries  on  joint-stock  banks 
shall  be  laid  with  intent  to  defraud  the  officers  whose  names  are  returned  under  that 
act,  and  whether  the  returns  must  be  proved  by  the  production  of  examined  copies,  to 
shew  that  such  persons  are  the  officers  of  the  joint-stock  bank,  quaere. 

FORQERT. — ^The  prisoner,  in  the  first  count  of  the  indictment^  was  charged 
with  forging  the  following  promissory  note, — 
"  No.  719.  £29. 

''Birmingham,  March,  1886. 
''Three  months  after  date  I  promise  to  pay  to  the  order  of  Mr.  William 
Turner  the  sum  of  twentj-nine  pounds,  value  reoeiyed  as  adyised. 

"Richard  Gale. 
"  Hanbur/s,  Taylor,  and  Lloyd's, 
Bankers,  London." 
On  which  bill  were  the  following  indorsements  : — 
"  William  Turner. 
"  William  P.  Greayes. 
"Pay  Sir  B.  C.  Glynn,  Bart.  &  Co.,  or  order  pro  the  Bank  of  Birmingham. 

"James  Pearson,  Manager. 
"JohnBissel. 
"  Henry  Taylor.'* 
with  intent  to  defraud  Charles  Crudgington.    The  second  count  was  similar; 
but  charged  that  the  prisoner  did  "  offer,  dispose  of,  and  put  off"  the  note. 
The  third  count  chhrged,  that  the  prisoner  haa  in  his  possession  "  a  certain 
other  promissory  note,  for  the  payment  of  29?.,  on  the  back  of  which  promissoiy 
note  is  indorsed  as  follows."     It  then  set  out  all  the  indorsements,  except  the 
name  Henry  Taylor;  and  then  charged  the  prisoner  with  haying  forged  that 
indorsement,  with  intent  to  defhiud  Charles  Crudgington.  The  fourth  count  was 
in  a  similar  form,  for  offering,  disposing  of,  and  putting  off.     The  fifth  and  sixth 
counts  were  similar  to  the  third  and  fourth,  except  that  they  charged  the  indorse- 
mAgyi  ^^^^  ^^^^  Bissell  to  be  forged,  instead  ot  that  of  Henry  Taylor.    *There 
^  were  six  other  counts  in  similar  forms,  which  laid  an  intent  to  defraud 
John  Hancox  and  others. 

It  appeared  that  the  prisoner  had  gone  to  the  Worcester  Banking  Company's 
banking-house,  at  Kidderminster;  but  it  being  after  banking  hours,  he  pro- 
ceeded to  the  house  of  Mr.  Crudgington,  the  manager  of  that  Dank,  and  asked 
him  to  discount  the  note,  which  he  (mtending  to  take  the  prisoner  into  custody) 
did.  It  was  stated  by  Mr.  Crudgington,  that  he  was  the  manager,  and  that 
Mr.  John  Hanoox  and  others  were  shareholders ;  and  that  they  were  not  a  cor- 
poration, but  acted  under  a  deed  of  settlement.  This  was  the  only  eyidence  as 
to  the  bank,  its  partners  and  officers. 

It  further  appeared  that,  when  before  the  magistrate,  the  prisoner  snatched 
up  the  forged  note,  and  chewed  it  in  his  mouth  before  it  could  be  taken  from 
him.  When  the  note  was  put  in  it  was  much  defaced,  and  the  day  of  the 
month  between  the  word  "March"  and  "1836,"  was  wholly  gone.  Eyidence 
was  nyen  to  shew  that  the  note  was  a  forgery,  and  that  the  indorsements  were 
also  forged. 

GrocUan,  for  the  prisoner.  I  submit  that  the  prosecution  must  fail.  The 
date  is  an  essential  part  of  the  note. 

F.  V.  Lety  for  the  prosecution.  I  submit  that  under  the  stat.  2  &  8  Will. 
4,  c.  123,  s.  8,  it  is  sufficient  to  describe  the  note  as  in  a  case  of  larceny,  and 
in  an  indictment  for  larceny  the  date  of  a  stolen  note  is  neyer  set  out. 
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Godson.  Aoeording  to  that  mode  of  oonBtrain|^  the  statute  2  &  8  Will  4, 
0.  128,  the  saying  that  the  prisoner  forged  a  promissory  note  for  29/.  would  be 
enough  without  saying  any  more. 

LiTTLBDALB^  J.    I  think  it  would  be  so.    In  the  ease  of  the  Polish  pjgo 
notes,(a)  this  matter  was  oonsidered  by  the  judges.    It  certainly  would  *- 
not  be  necessary  to  set  out  the  date  in  an  indictment  for  larceny. 

Oodson,  There  is  a  further  objection.  Thb  is  a  banking  company  under 
the  Stat.  7  Qeo,  4^  o.  46,  and  by  sect.  8  of  that  statute,  it  is  imperatiye  on  the 
company  to  make  certain  returns  to  the  Stamp-office,  and  all  forgeries  must,  by 
sect.  9,  be  laid  to  be  with  intent  to  defraud  some  one  of  the  officers  thus 
returned.  I  submit  also,  that  eyidence  of  the  returns  should  be  given  the 
same  as  in  the  case  of  Bex  v.  Court,  ante,  p.  486.  The  statute  creates  these 
corporations,  and  directs  what  shall  be  done. 

P.  V,  Lee,  for  the  prosecution.  I  submit  that  the  statute  7  Geo.  4,  c.  46,  is 
not  imperative.  The  object  of  the  Legislature  was  to  prevent  difficulties  of 
proof,  and  not  to  raise  them.  I  should  therefore  put  it,  that  though  an  intent 
charged  under  the  statute  7  Oea  4,  c.  46,  would  nave  been  sufficient,  we  are 
not  restricted  to  that  mode,  more  especially  as  the  stat  7  Oeo.  4,  c.  64,  which 
received  the  royal  assent  on  the  same  day  as  the  stat.  7  Oeo  4,  c.  46,  enacts, 
that  the  intent  laid  to  '<  defraud  A.  B.  and  others"  shall  be  sufficient,  and  shsll 
extend  to  joint^tock  companies  and  trustees;  and  the  stat.  11  (3eo.  4  and  1 
Will.  4,  c.  66,  which  was  passed  four  years  later,  expressly  enacts  in  the  28th 
section,  that  in  all  cases  of  forgery  where  a  company  or  society  is  intended  to 
be  defrauded|  it  shall  be  sufficient  to  lay  an  intent  to  defraud  one  person  named, 
and  others. 

Oodton.  There  is  no  word  in  the  stat.  7  Oeo.  4,  c.  64,  repealing  the  stat  7 
Oeo.  4,  c.  46,  nor  is  there  in  the  stat.  11  Oeo.  4  and  1  WUl.  4,  c.  66.  The 
statute  7  Geo.  4,  c.  46,  and  that  statute  alone,  enables  persons  to  form  these 
^banking  companies ;  and  if  persons  do  form  them,  thev  must  comply  p^Aoo 
with  all  its  provisions,  one  of  which  is,  that  they  shaU  return  those  ^ 
names  to  the  stamp-office,  and  use  those  persons  as  prosecutors.  This  act  of 
parliament  called  these  banks  into  existence,  and  enabled  them  to  sue  and  he 
sued,  and  also  to  prosecute  in  a  certain  mode;  and  not  only  that,  but  enacts 
that  they  shall  do  so. 

LiTTLSDALB,  J.  I  shall  uot  stop  the  case.  X^t  is  a  very  doubtful  point,  and 
as  this  case  mav  govern  a  great  many  others,  I  shall  reserve  it  for  the  opinion 
of  the  judges.(o)  Verdict — Guilty. 

F.  V.  Lecy  for  the  prosecution. 

Grodion,  for  the  prisoner. 


[Attorneys— ^trd,  and  S.  Cfodson,"] 


1d\  Ante,  p.  416,  et  seq: 


Ob  the  following  day,  the  prisoner  was  convicted  of  attering  a  forged  promissory 
note 'for  261.,  with  intent  to  defrand  Messrs.  Addison,  of  Kidderminster.  In  that  case  no 
point  of  law  arose.  The  prisoner  was  on  that  charge  transported  for  life ;  and  the  learned 
judge,  therefore,  did  not  reserve  the  point  above  mentioned. 
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♦STAFFORD  ASSIZES. 

{Oroum  Side.) 

BSlt)BE  MB.   JUSTICE  PATTX80N. 


REX  V.  DAYID  FOSTER.    Jii/y  22. 

To  convict  a  prisoner,  nnder  the  stat.  2  Will.  4,  c.  34,  8.  10,  of  the  felony  of  having  in  his 
possession  a  mould,  upon  which  was  impressed  the  resemblance  of  tne  obverse  side  of 
a  shilling,  the  jnry  mast  be  satisfied  that,  at  the  time  the  prisoner  had  it  in  his  posses- 
sion, the  whole  of  the  obverse  side  of  the  shilling  was  impressed  on  the  monld;  a  part  ' 
is  not  sofficient. 

Indiotmxnt  on  the  statute  2  Will.  4,  c.  34,  seot.  lO.(a)  The  first  coont  of 
the  indictment  charged^  that  the  prisoner  feloniously  had  in  his  possession  <^one 
mould,  upon  which  was  impressed  the  fi^pire  and  apparent  resemblance  of  one  of 
the  sides,  that  is  to  saj^  the  obverse  side  of  the  king's  current  coin,  called  a 
shilling."  The  second  count  was  yerbatim  the  same,  with  the  substitution  of 
the  words  ''reyerse  side"  for  the  words  <<  obverse  side." 

The  pair  of  moulds  in  question,  which  appeared  to  be  made  of  plaster  of 
Paris,  had  not,  when  produced  at  the  trial^  a  complete  impression  of  the  obverse 
and  reverse  of  a  shilling,  but  only  the  outside  rim,  and  a  slight  portion  of  the 
other  parts  of  the  impression ;  but  Mr.  Powell,  the  inspector  of  counterfeit 
coin  to  the  Mint,  st&ted,  that  he  believed  that  the  entire  impressions  had,  at 
one  time,  been  upon  them,  but  that  a  part  had  been  obliterated  out;  how,  he 
could  not  explain. 

Allen,  for  the  prisoner,  objected  that  the  indictment  was  not  sustained,  as  it 
was  not  proved  that,  at  any  time  when  the  prisoner  had  the  moulds  in  his  pos- 
session, they  were  impressed  with  the  resemblance  of  the  device  of  a  shillingy 
the  evidence  going  to  a  part  of  the  impression  only. 

*4951       '''Patteson,  J.    If  the  jury  believe  that  no  more  than  part  of  the 
^  impression  was  impressed  upon  these  moulds  during  the  time  that  the 
prisoner  was  in  possession  of  them^  he  is  entitled  to  be  acquitted  upon  this 
indictment. 

The  prisoner  was  called  on  for  his  defence. 

Patteson,  J.,  (in  summing  up)  If  you  believe  that  the  entire  impression 
was  made  upon  either  mould,  and  that,  while  the  prisoner  had  it  in  his  posses- 
sion, it  had  the  whole  of  either  the  obverse  or  reverse  of  the  shilling  impressed 
on  it,  you  ousht  to  find  him  guilty ;  but  if  you  believe  there  never  was  the 
whole  but  on^  a  part  of  the  impression  on  it^  he  is  entitled  to  be  acquitted  on 
this  indictment.  Verdict — ^Not  guilty. 

MMahanf  and  CorbeUf  for  the  prosecution. 

Allen,  for  the  prisoner. 

[Attomeyft— PoimU,  and  BmneU.] 


REX  V.  DAVID  FOSTER.    Juljf  22. 

>)n  an  indictment  on  the  stat  2  Will.  4,  c.  34,  s.  10,  for  the  felony  of  making  a  monld 
"intended  to  make  and  impress  the  figure  and  apparent  resemblance  of  3ie  obverse 

(a)  Set  forth,  Jenr.  Arch.  App.  p.  xcix. 
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Bid«"  of  A  thllling,  it  if  snfflcieiit  to  proTO,  that  the  prifoner  mftde  the  mould,  end  a 
part  of  the  impresBion,  thoo|^  he  had  not  completed  the  entire  impreesion. 
Where  there  are  two  prosecntions  againet  the  same  person  for  felony,  the  Judge  wiU  not, 
even  by  consent,  take  the  evidence  of  the  first  trial,  as  given  in  the  second,  but  the  wit- 
nesses may  be  re-sworn  in  the  second  case,  and  their  evidence  read  over  to  them  horn 
the  Judge's  notes. 

The  first  count  of  this  indictment  charged,  that  the  prisoner  fdonioaaly 
<<  did  make  a  certain  moald,  npon  which  was  impressed  the  figure  and  apparent 
resemblance  of  one  of  the  sides;  that  is  to  say,  the  obverse  side  of  the  Ein^B 
current  coin,  called  a  shilling/'  The  second  count  wis  similar,  substituting  me 
reverse  side  for  the  obverse  side.  The  third  count  charged,  that  the  prisoner 
«did  make  a  certain  mould,  which  said  mould  wa$  intended  to  make  and  im- 
press the  figure  and  apparent  resemblance  *of  one  of  the  sides,  that  is  r^^jM 
to  say,  the  obverse  side,  of  the  kin^s  current  coini  called  a  shilling."  ^ 
The  fourth  count  was  exactly  sinular^  except  that  it  substituted  "  a  reverse 
side"  for  an  "  obverse  side."(a) 

MMah&nf  for  the  prosecution.  As  the  evidence  is  precisely  the  same  in 
this  case  as  in  the  former,  with  the  exception  of  some  further  proof  as  to  the 
making  of  the  mouldS)  I  propose  with  the  consent  of  the  prisoner's  counsel,  not 
to  call  the  same  witnesses  agtiin. 

AUeny  for  the  prisoner.    I  have  no  objection  to  that  course  of  proceeding. 

Pattsson,  J.  I  doubt  whether  that  can  be  done,  even  by  consent,  in  a 
case  of  felony;  though  I  know  that  it  way  in  cases  of  misdemeanor:  but  if 
you  recall  the  witnesses  they,  may  be  resworn,  and  I  will  read  over  their  evi- 
dence to  them  from  my  notes.  I  believe  that  course  has  been  frequently  pur- 
sued. 

The  witnesses  were  re-sworn,  and  his  lordship  read  over  the  evidence  of  each 
witness;  the  oral  examination  and  cross-examination  being  confined  to  the 
evidence  adduced,  to  shew  that  the  pair  of  moulds  had  been  made  by  the  pri- 
soner. 

Atten,  for  the  prisoner,  again  objected  that  the  impression  of  the  shilling 
on  each  mould  was  incomplete. 

Patteson,  J.  The  objection  cannot  prevail  in  this  case.  The  words  of  the 
statute  are,  if  any  person  shall  make  any  mould,  *^  which  shall  be  intended  to  make 
or  impress  the  figure,  stamp,  or  apparent  resemblance  of  both  or  either  of  the  sides 
of  any  of  the  kmg's  current  gold  or  silver  coin ;"  therefore  if  a  man  had  only 
begun  to  make  that  '''which  was  intended  to  be  impressed,  that  could  not  r^e^gy 
be  a  perfect  thing,  but  it  might  be  intended  to  be  made  perfect.  The  ^ 
term  intended  does  not  mean  in  a  state  to  make  an  entire  impression.  No 
man  who  was  beginninff  to  make  a  thing  in  which  he  had  proceeded  a  little 
way,  could  be  supposed  to  intend  to  make  part  only ;  the  intention  must  be 
to  make  the  whole.  It  is  clear,  therefore,  that  if  the  prisoner  had  only  begun 
to  make,  the  intention  to  make  the  whole  may  be  infeired,  though  only  part  is 
actually  made.  Yerdict— Ouilty. 

Jd* Mohan  and  Cbr6etf,  for  the  prosecution. 

ABenj  for  the  prisoner. 

[Attorneys— JPowel^,  and  Bmnett,'] 


REX  V.  BEARDMOBfi. 


If  it  be  moved  on  the  part  of  the  prosecation  in  a  case  of  felony  to  postpone  the  trial  on 
the  groond  of  the  absence  of  a  material  witness,  the  practice,  where  the  absence  of  the 
witness  can  be  traced  to  the  acts  of  the  prisoner  or  his  friends,  is  not  to  discharge  the 

(a)  See  the  stat.  2  Will.  4,  c.  34,  s.  10,  set  out  in  Jerv.  Arch.  App.  zcif  . 
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prisoner  from  cnstodj  except  on  very  Bofficient  bail,  bot  where  no  coUasion  appears 
between  the  absent  witness  and  the  prisoner  or  his  Mends,  the  practice  is  to  discharge 
the  prisoner  on  his  own  recognizance. 
It  is  the  duty  of  magistrates  in  all  cases  to  commit  an  accomplice,  and  not  to  admit  him 
to  bail,  notwithstanding  it  may  be  intended  to  call  the  accomplice  as  a  witness  on  the 
trial. 

The  prisoner  had  been  committed  for  trial  on  a  char^  of  stealing  two  rams. 
The  indictment  had  not  been  taken  before  the  grand  jury^  on  account  of  the 
absence  of  an  accomplice  who  was  a  material  witness. 

C,  FhiUipBf  for  the  prosecntion  applied  to  the  Court  to  pos^ne  the  trial 
till  next  assises,  and  grounded  his  motion  on  the  affidavit  of  the  Bev.  J.  Sneyd, 
the  commiting  magistrate,  stating  that  the  witness  in  question  was  a  material 
and  necessary  one,  that  he  had  absconded ;  but  that,  in  his  belief,  his  attendance 
might  be  insured  bj  the  next  assises. 

Godsony  for  the  prisoner.  I  submit  that  under  these  cireomstances,  the  pri- 
*4981  ^^^'  ^  entitled  to  be  discharged  by  *proclamlition,  no  bill  having  been 
-'  preferred  against  him.  At  all  events,  he  is  entitled  to  be  discharged, 
on  entering  into  his  own  recognizance  to  appear  to  answer  any  charge  preferred 
against  him  at  the  next  assizes.  The  present  affidavit  is  open  to  great  objec- 
tion, it  beiuff  the  practice  that  it  should  be  made  by  the  prosecutor  or  his  attor- 
ney. I  will,  however,  waive  any  objection  I  mieht  take  on  this  head,  it  hav- 
ing been  made  by  the  committing  magistrate.  The  witness  who  has  absconded 
is  said  to  be  an  accomplice,  but  I  am  instructed  that  he  was  the  person  who 
actually  stole  the  sheep,  and  that  this  was  part  of  the  prisoner's  defence. 

C.  Phillips.  I  must  insist  on  the  necessity  of  effectually  securing  the  pri- 
soner's attendance  by  taking  the  recognizances  of  other  persons  as  well  as  his 
own ;  or  by  detaining  him  in  custody  until  the  next  assises. 

Godson  cited  a  case  (Bex  o,  Belkmy,  not  reported)  which  had  occurred  be- 
fore Mr.  Baron  Oarrow,  who  had,  on  a  similar  occasion,  expressed  himself  very 
strongly  against  detaining  a  prisoner  in  custody  upon  the  mere  chance  that 
some  one  would  prefer  a  bill,  and  that  if  preferred,  the  grand  jury  would  find 
it. 

Mr.  BeUamtfj  the  clerk  of  assize.  The  prisoner  is  not  entitled  to  be  dis- 
charged by  proclamation  until  after  the  grand  jury  have  been  discharged. 

Patteson,  J.  Of  course  not.  But  I  am  of  opinion  that  the  prisoner  is 
entitled  to  his  discharge  on  entering  into  his  own  recognizance,  in  such  a  sum 
as  the  Court  shall  name.  I  take  the  practice  to  be  this,  that  where  the  ab- 
sconding or  absence  of  a  material  witness  for  the  prosecution  can  be  traced  to 
the  acts  or  contrivance  of  the  prisoner  or  his  friends,  the  practice  is  not  to  dis- 
^4991  ^^^^S®  ^^®  prisoner  on  his  own  recognizance  only,  but  to  require  *two 
^  other  persons  to  enter  into  heavy  recognizances  for  his  appearance :  but 
in  cases  like  the  present,  where  no  collusion  between  the  prisoner,  or  his  friends, 
and  the  absent  witness  appears,  the  practice  is  to  discharge  the  prisoner  on  his 
own  recognizance  only.  I  cannot  help  saying,  that  I  think  it  very  wrong  in 
magistrates  to  let  accomplices  go  on  bail,  because  they  are  so  likely  to  abscond; 
and  I  wish  it  to  be  understood,  that  it  is  the  duty  of  ma^strates  in  all  cases 
where  an  accomplice  is  to  give  evidence  for  the  prosecution,  to  commit  him, 
notwithstanding  there  may  be  an  intention  to  call  him  as  a  witness. 

The  other  witnesses  having  answered  to  their  names,  were  informed  that  their 
recognizances  were  respited  until  the  next  assizes,  but  not  discharged ;  and  they 
were  also  informed  that  the  court  had  ordered  their  expenses  to  be  paid. 

The  prisoner  was  then  brought  up,  and  consentea  to  enter  into  his  own 
recognizance  in  the  sum  of  100/.  personally  to  appear  at  the  next  assizes,  and 
then  and  there  to  answer  to  such  charges  as  should  be  preferred  against  him, 
and  particularly  a  charge  of  stealing  two  rams,  and  not  to  depart  the  court  with- 
out leave. 
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C.  PhUHm,  for  the  proeeoation. 
Godwn,  for  the  prisoner. 

[Attorneys, ,  And  PaumanJ] 


I 

fi£X  V.  RIOHABD  TIMMINS.  , 

I 

If  the  driver  of  a  carriage  be  racing  with  another  carriagei  and  from  being  anable  to  pall  | 

up  his  horses  in  time  the  first-mentioned  carriage  is  upset,  and  a  person  thrown  off  it  i 

and  Icilled,  this  is  manslaughter  in  the  driver  of  that  carriage.  I 

In  a  case  of  manslaughter  it  was  proved  that  the  deceased  was  at  an  inn  for  three  days,  | 

and  that  the  innkeeper  asked  him  what  his  name  was,  and  that,  while  there,  letten  | 

arrived  at  the  inn  directed  in  that  name,  which  letters  were  delivered  to  the  deceased^  | 
and  received  by  him : — ^Held,  that  the  innkeeper  might  be  asked  what  name  the  de- 
ceased  gave. 

Manslaughter.  The  indictment  charged  that  the  prisoner  so  negligentlj 
drove  an  omnibas,  that  it  was  ^apset ;  whereby  Mark  Robinson,  who  was  r*5QQ 
an  outside  passenger  on  it,  was  Uirown  off  and  killed.  '-  i 

A  witness  for  the  prosecution  stated  that  the  deceased  stayed  three  days  and 
nights  at  his  inn,  and  that  he  asked  the  deceased  his  name,  and  that  letters  came 
directed  in  that  name,  which  letters  were  delivered  to  the  deceased,  and  received 
by  him. 

Greaves,  for  the  prosecution.     What  was  the  name  he  told  you? 

Godson,  for  the  prisoner.  I  submit  that  that  cannot  be  evidence  of  who  the 
person  was. 

Patteson,  J.  I  think  it  is  evidence  to  show  the  name  by  which  he  wu 
usually  known. 

The  evidence  was  received. 

It  appeared  that  there  were  two  omnibuses,  which  were  running  in  opposition 
to  each  other,  galloping  along  a  road,  and  that  the  prisoner  was  driving  that  on 
which  the  deceased  sat;  and  the  witness  for  the  prosecution  stated  that  the  pri- 
soner was  whipping  his  horse  just  before  his  omnibus  upset. 

The  defence  was,  that  the  horses  in  the  omnibus  driven  by  the  prisoner  took 
fright  and  run  awa^. 

Patteson,  J.,  (m  summing  up.)  The  question  here  is,  whether  you  are  satis- 
fied that  the  prisoner  was  driving  in  such  a  negligent  manner  that  by  reason  of 
his  gross  negligence,  he  had  lost  the  command  of  his  horses?  And  that 
depends  on  whether  the  horses  were  unruly,  or  whether  you  believe  that  he  had 
been  racing  with  the  other  omnibus,  and  had  so  urged  his  horses  that  he  could 
not  stop  them;  because,  however  he  might  be  endeavouring  to  stop  them  after- 
wards, if  he  had  lost  the  command  of  them  by  his  own  act,  ne  would  be  answer- 
able :  for  a  man  is  not  to  say,  I  will  race  along  a  road,  and,  when  I  am  got  past 
^another  carriage,  I  will  pull  up.  If  the  prisoner  did  really  race,  and  r^cQi 
only  when  he  had  got  past  another  omnibus  endeavoured  to  pull  up,  he  ■- 
must  be  found  guilty;  but  if  you  believe  that  he  was  run  away  with,  with- 
out any  act  of  his  own,  then  he  is  not  guilty.  The  main  questions  are,  were 
the  two  omnibuses  racing  ?  and  was  the  prisoner  driving  as  fast  as  he  could,  in 
order  to  get  past  the  other  omnibus ;  and  had  he  urged  his  horses  to  so  rapid  a 
pace  that  he  could  not  control  them  ?  If  you  are  of  that  opinion,  you  ought  to 
convict  him ;  but  if  his  horses  ran  away  of  their  own  accord,  without  any  set 
of  his,  he  is  entitled  to  an  acquittal.  Verdict — ^Not  guilty. 

Greaves  and  Cripps,  for  the  prosecution. 

Godson,  for  the  prisoner. 

[Attorneys — Hmehdiff  ^  H ,  and  /ViMmoit.] 
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ASHMORE  V.  HARDY  and  PARTRIDGE. 


In  tresspasB  for  breaking  the  plaintiif 's  house  and  taking  the  plaintiff's  goods ;  the  de- 
fendant pleaded— first— Not  Gnilty;  second — ^That  the  goods  were  not  the  plaintiff's : 
and  third — As  to  the  breaking,  that  R.  was  in  arrear  for  rent  to  W.,  and  that  B.  had 
fraudulentlj  removed  his  goods  to  the  plaintiff's  house,  and  that  the  defendants,  as 
servants  of  W.,  distrained  the  goods.  The  plaintiff  at  the  trial  proved  the  trespass, 
and  the  defendant  went  into  evidence  of  the  fraudulent  removal: — ^Held,that  the  plain- 
tiff might  go  into  evidence  in  reply,  to  shew  that  W.  had  parted  with  his  estate  before 
the  removal  of  the  goods. 

A  landlord  has  no  right  to  follow  the  goods  of  a  tenant  who  has  removed  them  after  the 
tenancy  has  expired,  by  reason  of  the  landlord  having  conveyed  away  his  reversion. 

The  answer  of  W.  and  H.  to  a  bill  in  equity,  filed  by  a  third  person,  stating  that  W.  has 
conveyed  a  reversion  to  H.  is  evidence  against  H  that  he  has  done  so,  and  if  the  an- 
swer refers  to  a  deed  that  makes  no  difference,  and  notice  to  produce  the  deed  is  not 
necessary. 

In  trespass  for  taking  goods,  the  plea  that  the  goods  were  not  the  goods  of  the  plain- 
tiff, puts  no  more  in  issue  than  the  plea  of  not  guilty  did  formerly ;  and  if  the  plain- 
tiff shews  that  he  was  in  the  peaceable  possession  of  the  goods  when  they  were  taken, 
the  defendant  will  not  be  allowed  to  shew  that  the  goods  were  the  property  of  a  third 
person. 

Tberpass  for  breaking  and  entering  the  plaintiff's  house,  and  taking  the 
plaintiflF's  goods.  Pleas— first — ^Not  Guilty ;  second — ^That  the  goods  were  not 
""5021  ^^^  goods  and  chattels  of  the  plaintiff,  in  manner  and  form  as  in  the  *de- 
-*  daration  mentioned ;  third — As  to  the  breaking  and  entering  the  house, 
that  on  the  19th  December,  1835,  and  from  that  time  to  the  first  of  the  said 
several  timet  when,  dx,y  one  John  Riley  was  the  tenant  of  one  Worsey  under  a 
demise,  and  was  in  arrear  for  rent,  and  the  said  rent  being  so  in  arrear,  the  said 
lUley,  fraudulently  and  clandestinely  removed  his  goods  and  chattels  to  the 
plaintiff's  house,  to  prevent  hislandlord  from  distraininff  them  for  such  arrears; 
and  that  the  defendants  as  the  servants  of  Worsey,  and  by  his  authority,  within 
thirty  days  after  the  said  removal,  the  outer  door  being  open,  entered  the  plain- 
tiff's house  to  distrain  the  goods. 

Replication  to  the  third  plea,  de  injuria. 

Maule,  for  the  plaintiff,  opened  a  simple  case  of  trespass,  stating  that  he 
should  reserve  his  answer  to  the  special  plea;  and  give  evidence  in  reply,  to  any 
proof  which  the  defendant  might  offer. 

E,  V.  Richards,  for  the  defendants,  then  opened  a  case  of  fraudulent  remo- 
val, and  stated  that  he  had  expected  the  plaintiff  would  have  shown  some  answer 
to  the  defence. 

Mauky  I  am  prepared  to  show  that  Worsey  had  actually  conveyed  away  his 
estate  before  the  removal  of  the  goods. 

R.  V,  Richards.  This  is  too  late;  the  plaintiff  has  concluded  his  case,  he 
ought  to  have  given  all  his  evidence  in  the  cause  :  he  knew  the  defence,  and  it 
would  be  very  inconvenient  to  allow  him  to  split  his  case  into  different  parts. 

MauU  and  Lwrnley  submitted,  that  the  plaintiff  was  entitled  to  give  this  evi- 
dence in  reply  when  the  defendant  had  really  made  out  a  case  in  support  of  his 
^5031  P^^^  ^  ^^^  *that  it  would  be  very  inconvenient  to  hold  the  plaintiff 
^  bound  to  give  evidence  to  meet  a  case  which  might  never  be  raised  or 
established. 

Patteson,  J.  There  are  inconveniences  in  both  courses.  I  think,  how- 
ever, the  plaintiff  may  give  evidence  in  reply.  He  was  bound  to  begin,  because 
the  issues  on  the  first  and  second  pleas  were  upon  him ;  the  defendant,  however, 
was  bound  to  prove  the  issue  on  the  third  plea,  and  as  the  plaintiff  has  not  given 
any  evidence  on  that  issue,  he  may  give  it  in  reply. 

Maule.  I  am  prepared  to  shew  that  the  tenancy  of  Riley  under  Mr.  Wor- 
0ey  had  ceased,  in  consequence  of  Worsey  having  conveyed  away  his  estate  to 
the  defendant  Hardy. 
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R.  F.  RicKard9f  objected  that  the  landlord  had  still  a  right  to  dbtrain  the 
goodS;  DOtwithstandiDg  hjs  interest  had  ceased. 

PATTESONy  J.  I  have  referred  to  the  statute  of  Oeo.  2,  and  also  to  the  stat.  of 
6  Anne,  and  I  am  of  opinion  the  landlord  would  not  be  entitled  to  follow  the 
goods  if  the  tenancy  had  really  ceased. 

Matde,  then  proposed  to  put  in  the  answer  of  the  defendant  Hardy  and  of 
Worsey  to  a  bill  filed  by  a  person  named  Richards,  to  set  aside  a  oonyeysnce 
of  this  property  from  Worsey  to  Hardy,  and  to  enforce  a  specific  performance, 
in  which  answers  both  Worsey  and  Hardy,  stated  that  on  the  12th  of  January, 
the  property  was  conyeyed  by  lease  and  release  from  Worsey  to  Hardy,  and  the 
defendant  Hardy  stated  that  he  distrained  for  rents  due  to  Worsey  before  the 
conveyance. 

B,  V.  Richards, — ^Tbis  is  not  admissible,  it  is  only  secondary  evi-  r^giu 
dence  of  the  conveyance ;  and  notice  ought  to  have  been  given  to  pro-  ■- 
duce  the  original,  which  must  be  in  the  possession  of  the  defendant  Hardy. 
In  effect  the  plaintiff  is  giving  evidence  of  the  contents  of  a  deed.  The  answers 
only  disclose  the  impression  and  belief  of  the  parties,  and  it  is  quite  possible  that 
the  reversion  did  not  pass  by  those  deeds.  In  Cunliffe  v.  Sefton,  2  East,  183, 
it  was  decided,  that  an  admission  of  the  execution  of  a  bond  did  not  dispense 
with  the  usual  proof  of  the  execution. 

Maide  and  Lundey, — ^That  point  was  not  decided  in  Cunliffe  v.  Sefton,  anon- 
suit  had  been  entered  on  another  ground ;  and  though  this  point  was  in  the  case, 
the  Court  set  aside  the  nonsuit  on  that  other  ground ;  so  that  it  is  no  authority 
on  the  point  as  to  which  it  is  cited.  Here  the  plaintiff  proposes  to  use  the 
answers  as  admissions,  and  not  as  evidence  of  the  actual  conveyance.  Surely  if 
the  defendant  has  said  that  Worsey  had  no  interest,  his  declaration  most  be  ad- 
missible in  evidence  against  him.  It  is  not  for  the  plaintiff  to  prove  decisively  that 
there  is  any  conveyance,  but  the  defendant  must  prove  the  continuance  of  the 
tenancy.  If,  therefore,  the  plaintiff  gives  evidence  of  the  defendant's  declara- 
tion, the  jury  may  determine  upon  that,  and  also  upon  any  testimony  that  may 
be  offered  by  the  defendant.  This  clearly  appears  from  the  cases  of  Doe  v. 
Watson,  2  Stark.  N.  P.  C.  230,  Bowles  v.  Langworthy,  5  T.  B.  366,  Sewell  v. 
Stubbs,  Ante  Vol.  1  p.  73,  and  Earie  v.  Pickin,  Ante  Vol.  5  p.  542. 

Patteson,  J.,  as  at  present  advised,  I  think  the  evidence  is  admissible. 

The  answers  were  therefore  read.  In  some  parts  the  defendants  referred  to 
the  conveyances. 

*R.  V,  Richard*^  objected  that  it  now  appeared  that  the  conveyance  r^nc 
ought  to  be  produced.  ^ 

Patteson,  J.  If  the  evidence  is  admissible  at  all,  this  cannot  make  any 
difference. 

The  defendant's  were  not  able  to  rebut  thia  evidence,  and  it  was  conceded  that 
the  plaintiffs  must  recover  on  the  third  issue,  and  also  on  the  first  plea. 

R.  F.  Richards,  submitted  that,  on  the  second  plea,  the  defendants  were  at 
liberty  to  shew  that  the  goods  did  not  belong  to  the  plaintiff,  but  to  Riley. 

Maule  and  LunUey. — ^It  is  not  to  be  taken  that  the  defendants  are  wrong- 
doers, and  it  is  proved  that  the  plaintiff  was  in  the  peaceable  possession  of  the 
goods.  That  possession  is  evidence,  and  conclusive  evidence  of  property  against 
a  wrong  doer.  This  is  an  action  of  trespass,  and  the  defendants  have  no  right 
to  raise  a  question  of  property  against  the  plaintiff.  They  might  set  up  prepay 
in  themselves,  or  in  any  person  under  whom  they  claim ;  but  it  would  be  most 
mischievous  to  allow  a  party  to  seize  goods,  and  then,  by  such  a  plea  ss  the 
present,  compel  the  plaintiff  to  prove  his  title  to  the  goods. 

Patteson,  J.  This  plea  does  not  raise  any  question  that  could  not  have 
arisen  on  the  old  plea  of  Not  guilty  in  an  action  of  trespass.  In  Heath  v.  Mil- 
ward,  2  Scott,  160,  where  there  was  a  plea  that  the  pUuntiff  was  not  possessed 
of  the  dose  as  his  own,  the  defendant  was  held  to  be  not  at  liberty  to  dispute 
the  title  of  the  plaintiff  to  the  close.    I  think  that  the  pkintiff  is  not  called  upon 
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to  prove  his  title  to  the  goods^  and  therefore  it  is  enough  for  him  to  shew  that 
*&Q&\  ^^^  ^^^  taken  out  of  his  poasesMoa.  If  there  *had  been  any  doubt 
J  as  to  the  possession,  as  if  Buej  and  Ashmore  had  both  occupied  the 
house,  and  had  hoen  in  possession,  then  the  question  of  property  might  have 
been  inquired  into.  That,  however,  was  not  the  state  of  things  here.  The 
plaintiff,  therefore,  is  entitled  to  have  a  verdict  upon  all  the  issues. 

Verdict  for  the  plaintiff — ^Damages  40«. 
Maule  and  Landeyj  for  the  pliuntiff. 
R,  V.  Richards,  and  Whitmore,  for  defendants. 

[Attorneys — JBwUj  and  Bamett/} 


{Civa  Side.) 

BEFORE  BCa.  JUSTICE  LITTLEDALX. 


WHALLEY  V.  Gent,  One,  &c.,  v.  PEPPEE  and  HAKDING,  Gent.,  One, 

&o. 

»  If  A  wilfnlly  and  malicionsly  canse  B.,  an  attorney  in  practice,  to  be  arrested  on  mesne 
process,  A.  knowing  him  to  be  an  attorney,  an  action  on  the  case  lies  against  A.  for 
cansing  this  arrest;  and  the  fact  of  A.  having  a  good  canse  of  action  against  B.  for  a 
large  snm,  will  be  no  ground  of  defence;  and  the  attorney  of  A.  may  be  joined  in  the 
action  if,  besides  acting  as  attorney,  he  co-operated  with  A.  in  cansing  the  arrest. 

In  an  action  for  a  malicions  arrest,  the  question  is,  whether  the  original  plainti£f  had 
a  probable  canse  of  action  for  the  amount  for  which  he  held  the  party  to  bail;  and 
not  whether  he  had  probable  cause  of  action  in  the  particular  form  of  action  brought: 
thus  where  A.  had  a  good  canse  of  action  on  a  covenant  for  a  sum  of  1150/.  against 
B.  k  G.  uparateliff  bui  notjomtfyf  and  he  sued  B.  k  G./omUy,  and  arrested  B.  in  that 
action,  for  that  amount,  it  was  held  that  an  action  for  a  malidous  arrest  would  not 
lie  by  B.  against  A. 

In  considering  whether  there  was  probable  cause  for  an  arrest,  the  judge  will  not  take 
expressions  of  general  malice  into  his  consideration,  as  tending  to  shew  a  want  of  pro- 
bable  cause. 

If  in  a  declaration  for  a  malicions  arrest  it  be  averred  that  the  plainUif  was  arretted^  that 
allegation  is  satisfied  by  proof  of  a  detainer. 

Case.  The  first  count  of  the  declaration  stated  that  the  plaintiff  was,  and 
BtiU  is,  one  of  the  attorneys  of  the  Court  of  King's  Bench,  and  prosecuted  ddvers 
^5071  ^^^^  ^^^  *aotions  as  an  attorney,  and  that  the  plaintiff  and  all  other  at- 
-'  tomeys  of  that  Court  prosecuting  suits  Uiere  have  been  and  ought  to  be 
privileged  from  arrests  in  personal  actions  prosecuted  by  any  subject  of  the 
King  against  such  attorney,  either  separately  or  jointly  with  any  other  person 
or  persons ;  nevertheless  the  defendants,  well  knowing  the  premises,  wrongfully, 
&c.,  on,  &o.  maliciously  caused  and  procured  to  be  sued  and  prosecuted  out  of 
the  Court  of  Common  Pleas  a  certain  writ,  at  the  suit  of  the  said  John  Pepper, 
against  the  said  plaintiff  and  one  Thomas  Whalley.  This  count  then  recited 
the  writ,  and  stated  that  k  was  indorsed  for  bail  for  1150^,  and  that  the  plain- 
tiff was  arrested,  and  the  action  discontinued,  whereby  the  plaintiff  was  injured 
in  carrying  on  his  business,  &c.  The  second  count  was  for  a  malicious  arrest, 
and  commenced  with  statins  that  John  Pepper,  having  no  probable  cause  of  ac- 
tion against  the  plaintiff  and  one  Thomas  Whalley  to  the  amount  of  the  sum  of 
money  for  which  the  defendants  maliciously  caused  the  plaintiff  to  be  arrested 
as  hereinafter  mentioned,*  the  defendants  maliciouslv  sued  out  a  writ  of  capias 
against  the  plaintiff  and  Thomas  Whalley,  &o.  (in  the  usual  form)  indorsed  for 
bail  for  1150^.    Pleas — ^First^  Not  guilty.— Second,  that  John  Pepper,  at  the 
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time  of  suing  forth  the  writ,  and  of  the  arrest,  had  a  reasonable  and  probable 
cause  of  action  against  the  plaintiff  and  Thomas  Whalley  for  the  amount  for 
which  he  caused  the  pkintiff  to  be  arrested. 

It  was  opened  by  Ludlowy  Serjt.,  for  the  plaintiff,  that  the  plaintiff  and  his 
brother,  Mr.  Thomas  Whallej,  had  been  arrested  in  a  joint  action  of  covenant, 
at  the  suit  of  the  defendant  Pepper,  for  1150?.,  that  sum  having  been  advanoed 
by  him  on  a  mortgage,  and  they  having  each  dven  a  separate  covenant  for  the 
repayment  of  that  sum,  with  an  express  stipulation  that  the  covenant  was  not 
to  be  joint.  This,  therefore,  shewed  a  want  of  probable  cause  for  a  joint  action. 
With  respect  to  the  first  count  it  ^ould  be  shewn  that  the  plaintiff,  be*  r^cAo 
ing  an  attorney,  and  so  privileged  from  arrest,  was  wrongfully  arrested  ^ 
by  the  procurement  of  the  defendants.  Formerly  if  an  attorney  was  sued 
lointly  with  an  unprivileged  person,  the  attorney  lost  his  privilege  from  arrest ; 
but  since  the  stat.  2  Will.  4,  c.  39,  the  attorney  was  entitled  to  his  privilege, 
whether  sued  jointly  or  not.(a^  The  defendant  Mr.  Harding  was  the  attorney 
of  Mr.  Pepper,  and  by  merely  being  the  attorney  he  would  not  be  liable  in  this 
action ;  but  in  the  present  case  evidence  would  be  given  to  shew  that  he  acted 
in  the  business  much  more  than  as  the  mere  attorney  in  the  cause. 

It  appeared  that  Mr.  Pepper,  who  resided  at  Burslem,  had  advanced  a  sum 
of  1150/.,  on  mortgage,  to  the  plaintiff  and  his  brother,  Mr.  Thomas  Whalley, 
there  being  in  the  mortgage  dc^  a  covenant,  by  the  plaintiff  and  his  brother, 
^*  severally,  but  not  jointly,''  to  repay  the  amount.  An  affidavit  of  debt  sworn 
by  Mr.  Pepper  before  the  other  defendant,  Mr.  Harding,  who  was  an  attorney 
in  practice,  at  Burslem,  was  put  in,  which  stated  that  the  plaintiff  and  Mr. 
Thomas  Whalley  were  justly  indebted  to  Mr.  Pepper  in  the  sum  of  1150/.  It 
further  appeared  that  a  bailable  writ  was  sued  out  against  the  plaintiff  and  Mr. 
Thomas  Whalley,  jointly,  at  the  suit  of  Mr.  Pepper,  for  1150/.;  and  an  ex- 
amined copy  of  the  sheriff's  return  to  that  writ  was  put  in,  from  which  it  ap- 
peared that  the  sheriff  of  Staffordshire  had  taken  the  plaintiff  on  a  capias  ad 
satisfaciendum,  and  had  detained  him  on  the.  writ  above-mentioned,  but  that  the 
plaintiff  had  been  discharged  from  both  by  order  of  Mr.  Justice  Patteson,  who 
was  then  holding  the  assizes  at  Stafford,  so  that  in  &ot  the  plaintiff  was  only  in 
custody  for  a  few  minutes.  On  the  part  of  the  plaintiff  it  was  proposed,  tha^ 
instead  of  Mr.  Justice  Patteson  being  examined  as  a  witness,  the  *two  r^KM 
learned  Serjeants  engaged  in  the  cause,  should  wut  on  him  in  his  room  ■- 
adjoining  the  Crown  Court,  and  report  to  the  jury  what  that  learned  Jndge 
stated  respecting  the  discharge  of  the  plaintiff,  which  vras  accordingly  done,  bat 
the  learned  Judge  had  no  recollection  of  any  thing  more  than  the  fact  that  he 
did  order  the  plaintiff's  discharge.  To  show  malice  against  the  defendant  Hard- 
ing, Miss  Catherine  Kenderdine  was  called  to  prove  that,  three  days  before  the 
arrest  of  the  plaintiff,  she  heard  the  defendant  Harding  say  to  a  person,  who 
was  stated  to  be  Mr.  Jones,  of  London,  that  he,  Mr.  Harding,  would  <<  strike  a 
docket  against  Whalley,  and  sell  every  stick  and  stone  of  the  property,  and  ruin 
the  whole  set."  To  show  the  termination  of  the  suit  in  the  action  Pepper  v. 
Whalley,  an  examined  copy  of  the  judgment  of  discontinuance  was  put  in;  and 
to  shew  that  the  defendants  knew  that  the  plaintiff  was  an  attcmxy,  a  letter  of 
the  defendant  Harding,  dated  the  16th  of  June,  1834,  addressed  to  the  plain- 
tiff, as  <<  William  Whalley,  Esq.  Solicitor,"  was  given  in  evidence,  that  letter 
stating  that  <<  Mr.  Pepper  is  determined  to  have  his  money,  and  I  have  his  au- 
thority to  use  every  means  the  law  will  allow  to  attain  that  effect."  It  was  also 
proved  that  Mr.  Harding  had,  since  the  year  1829,  acted  as  the  agent  of  Mr. 
Pepper  in  the  receipt  of  his  rents. 

TaJfourdj  Seijt.,  for  the  defendants.     I  submit  that  the  sheriff's  return  is 
not  si^cient  evidence  of  the  arrest  as  against  my  clients. 
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{a)  So  held  in  the  cases  of  Keep  p.  Biggs,  2  D.  P.  G.  278,  and  Pitt  v.  Pocock,  2  G.  &  M. 

16. 


609]  7  Gabbington  ft  Patke.  788 

Ludhw^  Seijt.,  dted  the  case  of  Oyfford  v.  Woodgate,  11  Ea.  297.(a) 

LiTTLEDALB,  J.     I  will  give  leave  to  move  on  this  point. 
^'ilOl       ^Talfourdy  Seijt.     The  sheriff's  return  states  a  detainer,  and  not 
^  an  arrest.    If  the  sheriff's  return  is  to  be  taken  as  evidence,  it  is  evidence 
only  of  a  detainder. 

LiTTLEDAUB,  J.  I  think  it  is  sufficient;  but  I  doubt  whether  your  second 
plea  is  any  answer  at  all  to  the  first  count. 

Tal/ourdy  Sezjt.  I  submit  that  the  plaintiff  must  be  nonsuited,  as  there  is 
abundant  evidence  of  probable  cause.  It  is  not  necessary  to  justify  strictly;  it 
is  sufficient  if  the  party  had  reasonable  ground  for  his  action.  It  is  clear  that 
the  defendant  Pepper  had  a  cause  of  action  against  the  present  plaintiff  for 
1150^. ;  and  on  the  second  count  the  question  of  the  plaintiff  being  an  attorney 
does  not  arise.  Therefore  it  all  turns  on  the  point,  that  a  joint  action  would 
not  lie,  though  a  separate  action  would  lie,  which  is  a  mere  slip;  and  I  submit 
that  a  plaintiff's  merely  mistaking  his  form  of  action  will  not  make  him  liable 
to  an  action  for  a  malicious  arrest. 

Ludloto,  Seijt.  There  is  not  the  slightest  probable  cause  for  the  action  Mr. 
Pepper  brought.     The  covenant  is  expressly  several,  and  not  joint. 

Godson,  on  the  same  side.  By  the  case  of  Pitt  v,  Pocock,  2  0.  &  M.  146| 
it  is  clear  the  plaintiff  was  not  liable  to  be  arrested  in  any  form  of  action,  either 
joint  or  separate.  It  is  said  to  be  a  slip;  but  I  should  say,  it  was  a  slip  mali- 
ciously made,  as  there  was  an  avowed  intention  to  '^  ruin  the  whole  set." 

CarringtOHf  on  the  same  side.     That  the  plaintiff  was  not  liable  to  be  sued 
in  a  joint  action  is  admitted,  but  he  was  so  sued.     Then  was  he  so  sued  by  a 
^5111  ^^P'  ^^  ^^^^^^7  *^^^  ^^^  malice?    That  the  latter  was  the  case  is  abun- 
^  dantly  shewn  by  the  conduct  and  declarations  of  the  parties.    . 

LiTTLEDALB,  J.  It  appears  to  me,  that  the  defendant  Pepper  had  a  proba- 
ble cause  of  action  against  the  plaintiff  for  1150/.  in  a  separate  action  of  cove* 
nant ;  and  I  think  that  the  question  of  probable  cause  is  not  affected  by  any 
technicality  as  to  the  form  of  the  action.  The  first  count  of  the  declaration 
does  not  aver  a  want  of  probable  cause ;  but  the  second  plea,  it  may  be  said, 
goes  to  the  whole  declaration.  Still  there  is  the  question,  whether  that  is  any 
answer  to  the  first  count;  and  I  think  that  the  proof  of  probable  cause  is  not 
a  ground  of  nonsuit  on  that  count. 

TcU/ourd,  Seijt.     I  have  felt  that  distinction  all  through  the  case. 

LiTTLEDALE,  J.  I  think  the  case  must  go  to  the  jury  on  the  first  count, 
and  the  jurv  find  for  the  defendant  on  the  second  plea;  and  as  that  plea  is 
pleaded  to  the  whole  declaration,  my  Brother  Ludlow  must  move  for  judgment 
non  obstante  veredicto,  on  the  ground  that  the  second  plea  is  no  answer  to  the 
first  count. 

Ludloto,  Sent.  The  second  plea  avers  that  there  was  probable  cause  for  a 
joint  action.  Now,  though  the  defendants  have  proved  probable  cause  for  an 
action,  they  have  not  proved  any  probable  cause  for  a  joint  action. 

LiTTLEDALE,  J.  I  think  that  probable  cause  means  a  probable  cause  of 
action,  and  not  probable  cause  for  any  particular  form  of  action.  It  has  been 
argued  by  Mr.  Oodson,  and  Mr.  Carrin^ton,  that  the  expressions  of  malice 
ought  to  be  coupled  with  the  facts  of  the  case,  to  shew  a  want  of  probable 
cause :  but  I  think  that  is  not  so. 

*&121       *^alfiu^f  Seijt.,  addressed  the  jury  as  to  the  case  on  the  first  count 
•I  of  the  declaration  only. 

LiTTLEDALE,  J.,  (in  summing  up.)  The  first  count  of  this  declaration  is 
for  causing  the  plaintiff  to  be  arrested,  he  being  a  privileged  person :  and,  on 
this  part  of  the  case,  I  shall  hold  that  the  action  is  maintainable,  though  the 

(a)  In  that  case  the  Court  held,  that  the  sheriff's  return  was,  in  an  action  between 
third  persons,  prlmA  facie  evidence  of  the  facts  therein  stated. 
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iDstanoes  of  actions  of  this  kind  are  not  nnmeroos.ra)    *The' second  pcto 
count  is  for  arresting,  without  probable  cause.     Now,  I  think,  there  was  '• 

?robable  cause ;  and,  as  the  defendant  Pepper  had  a  good  cause  of  action  for 
150^.  against  the  plaintiff,  and  his  brother  separatelj,  I  think  the  aUegation 
in  the  second  plea  is  substantially  proved.  With  respect  to  the  first  count  of 
the  declaration  it  is  admitted  that  the  plaintiff  was  an  attorney,  and  as  such  he 
is  privileffed  from  arrest;  and  if  the  defendants  caused  him  to  be  arrested, 
knowing  him  to  be  a  privileged  person,  that  knowledge  is  a  circumstance  from 
which  you  may  infer  that  they  did  it  maliciously;  and  the  fact  of  Mr.  Pepper 
having  the  best  cause  of  action  possible  against  Mr.  Whalley  would  not  form 
any  ground  of  defence.  Then  was  the  arrest  caused  bv  the  defendants  \cmt\jf 
It  is  proved  that  Mr.  Pepper  made  the  affidavit  to  hold  to  bail ;  it  is  tberefore 
clear  that  he  caused  it.  With  respect  to  Mr.  Hardine,  the  case  admits  of  a 
different  consideration.  He  was  the  attorney  of  the  other  defendant ;  and,  as 
attorney  only,  he  would  not  be  liable  in  this  action.  But  you  will  consider 
whether  or  not,  from  the  other  evidence  in  this  cause,  you  are  satisfied  that  he 
co-operated  with  the  other  defendant  in  causing  Mr.  Whalley  to  be  arrested. 
It  is  shewn  that  Mr.  Harding  acted  for  Mr.  Pepper  in  other  business,  and  there 
is  also  his  letter  and  certain  declarations.  The  affidavit  is  sworn  before  him, 
and  he  is  the  attorney  who  sued  out  the  writ.  It  appears  by  the  sheriff's 
return,  that  Mr.  Whalley  was  also  taken  on  a  ca.  sa.  However,  I  think  that 
Mr.  Whalley's  cause  of  action  in  the  present  case  is  not  at  all  affected  by  that; 
and  you,  in  considering  the  amount  of  damages,  may  take  it  that  Mr.  Whalley 
was  in  custody  but  a  very  short  time,  and  that  the  application  to  mv  brother 
Patteson  was  speedily  made.  I  think,  also,  that  you  ought  to  find  for  the 
defendants  on  the  second  count  and  the  second  plea. 

The  Foreman  of  the  Jury.  We  are  unanimous  in  finding  for  the  defendants 
on  the  second  count;  but  two  of  the  gentlemen  have  a  conscientious  scruple 
about  finding  malice. 

♦LiTTLEDALB,  J.     With  respcct  to  Mr.  Harding,  there  are  the  ex-   rtci  j 
pressions  which  have  been  proved,  which  go  to  shew  a  general  feeling  ■- 
with  respect  to  Mr.  Whalley.     The  question  of  malice  is  a  question  for  yoo, 

(a)  Id  the  case  of  Cameron  v.  Lightfoot,  2  Sir  W.  B.  1190,  it  was  held,  th&t  a  defend- 
ant who  was  arrested  at  a  tavern,  on  his  way  home  from  the  trial  of  his  cause  in  C.  P., 
conld  not  maintain  trupan  against  a  plaintiff  who  caused  him  to  be  arrested  while  thas 
privileged.  In  that  case  De  Grej,  G.  J.,  said — "It  has  been  held,  in  Yandevald  v. 
Lluelljn,  1  Keb.  220,  that  a  wUneta  arrested  daring  his  attendance  hath  no  remedy  bat  bj 
habeas  corpus  to  deliver  him ;  but  the  officer,  who  knew  the  reason  of  his  attendance, 
might  be  attached  for  the  contempt.  If  one  be  arrested  on  a  writ  undnUf  obtained^  fidse 
imprisonment  lies  against  the  plaintiff;  but  if  one  who  hath  a  suit  depending  be  arrested 
eundo  vel  redeundo,  the  Court,  upon  motion,  will  set  him  at  liberty,  and  punixi.  the  party 
that  arrested  him,  if  he  knew  the  cause  of  his  attendance.  In  none  of  the  books  is  there 
any  intimation  of  an  action  being  maintainable  for  such  an  arrest,  for  the  question  has 
always  been  merely  the  delivery  of  the  party ;  the  process  still  continning  legal,  and  ca- 
pable of  being  executed  at  a  subsequent  time,  when  privilege  does  not  intervene."  *'  So 
bankrupts  when  certificated,  soldiers  to  a  certain  degree,  and  many  other  indiriduals,  are 
privileged  from  arrest  by  acts  of  parliament ,-  but  though,  in  many  cases,  the  process  is 
declared  void,  yet  in  none  has  any  instance  been  produced  of  an  action  of  false  imprison- 
ment being  brought,  much  less  will  it  lie  in  the  present  case,  where  the  writ  is  not  void 
nor  the  arrest  illegal,  but  only  improperly  timed." 

In  the  case  of  Tarlton  v.  Fisher,  Doug.  646,  it  was  held,  that  neither  tke  eher^  war  ku 
officer  are  liable  in  an  action  for  faUe  impriaonment  in  arresting  a  peer  or  other  privileged 
person ;  but  Lord  Mansfield  says — "  Whether,  if  the  defendants  had  done  any  thing  op- 
pressive, with  full  notice  of  all  the  circumstances,  an  sction  on  the  ease  might  be  main- 
tained, is  another  question."  And  Mr.  Justice  Bnller  says — "  The  original  plaintiff  would 
not  be  liable  to  an  action  of  tretpast  till  the  writ  is  superseded ;  for,  till  then,  it  is  a  jus- 
tification. After  a  supersedeas  in^»a$t  will  lie  against  the  party,  but  not  against  the 
eherij^. 

In  the  case  of  Parsons  v.  Lloyd,  3  Wils.  341,  it  was  held,  that  if  a  person  be  arrested 
on  a  writ  which  is  wholly  void  (and  not  merely  irregular),  false  imprisonment  lies  against 
the  person  at  whose  suit  it  was  sued  out 
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and  not  for  nie.    An  attorney  oannot  legallj  be  arrested :  and  if  the  defendants 
knew  him  to  be  an  attorney,  that  ia  an  ingredient  to  shew  malioe. 

A  Juror.  If  Mr.  Harding,  from  extreme  anxiety  to  get  the  money  for  his 
client,  pat  the  name  of  an  attoiney  into  the  writ,  knowing  him  to  be  so^  can  we 
&id  for  the  defendant  t 

LiTTiiBDALS,  J.    The  law  says,  an  attorney  shall  not  be  arrested. 

Verdict  for  the  plaintiff— Damages  one  &rthing  on  the  first  oonnt;  and 
for  the  defendant  on  the  second  oonnt  and  the  second  plea. 

LiTTLEDALB,  J.  I  shall  ffivc  my  brother  Talfourd  leaye  to  move  to  enter  a 
nonsuit  if  the  Court  should  think  the  sheriff's  return  not  eridence  of  the 
arrest ;  and  my  brother  InuUow  must  move  for  judgment  non  obstante  vere- 
dieto.(a) 

Tal/aurd,  Seijt.  I  hope  your  Lordship  will  certify  to  deprive  the  plaintiff 
of  costs. 

LiTTLSDALE,  J.    No ;  the  law  must  take  its  course. 

Ludlow,  Seijt.,  Oodion,  and  CarringUm,  for  the  plaintiff. 

Talfimrd^  Seijt.,  and  R.  V.  Richards,  for  the  defendants. 

[Attomejs— FAaa<;y,  and  Jl  P.  JTordmy.] 


*515]  »SHREWSBURY  ASSIZES. 

(Grown  Side.) 

BEFORE  UK.  JUSTICE  LITTLEDALS. 

REX  V.  BOONET  and  Others. 

Where  a  priBoner,  a  week  after  the  commiBsion  of  the  offence,  was  apprehended  on  a 
charge  of  robbing  A.  of  25^.  in  notes,  and  9/.  in  gold,  and  on  the  prisoner  was  found  a 
earn  of  12^  in  gold,  but  none  of  it  identified,  the  Judge  ordered  5^.  to  be  restored  to 
the  prisoner,  in  order  to  enable  him  to  make  his  defence. 

The  prisoner  Boonej  was  apprehended  on  the  80th  of  March,  1836,  on  a 
charge  of  having  with  four  other  persons,  on  the  28rd  of  March,  robbed  Mr. 
Thomas  Woodward  of  25/.  in  bank  notes,  9/.  in  gold  coin,  and  19  shillings  in 
ether  coins.  When  apprehended,  the  prisoner  Booney  had  in  his  possession 
10  sovereigns  and  4  naif-sovereigns,  no  part  of  which  was  identified  by  Mr. 
Woodward  as  his  property. 

Watson,  for  the  prisoner  Booney,  applied  that  the  money  might  be  restored 
to  the  prisoner,  to  enable  him  to  make  his  defence  on  the  trial.  He  submitted 
that  the  gold  was  greater  in  amount  than  that  lost  by  the  prosecutor  i  and  as 
none  of  it  could  be  identified,  the  prisoner  ought  to  be  presumed  innocent  till 
he  was  proved  guilty  of  the  stealing  it. 

Bather  and  P.  V,  Let,  for  the  prosecution,  cited  the  case  of  Bex  v.  Burgiss, 
ante,  p.  488,  and  argued  that  the  surplus  amount  of  gold  above  that  lost  by  Mr. 
Woodward  was  easily  accounted  for,  as  sufficient  time  had  elapsed  for  the  stolen 
notes  to  have  been  changed. 

LiTTLEDALB,  J.    I  am  of  Opinion  that,  as  a  week  had  elapsed  between  the 
*5161   ^™®  ^'  ^^  robbery  to  the  time  of  the  ^apprehension  of  the  prisoner  ^ 
•I  Booney,  I  may  presume  that  a  portion  of  the  money  in  his  possession 

(a)  No  motion  was  made  on  either  side,  as  the  parties  came  to  a  compromise. 
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was  obtained  from  other  Bonroes.    I  ishall  order  5^  to  be  dven  np  to  him  for 
his  defenoe.  Order  acoordingly. 

Bather  and  F,  V,  Lee^  for  the  prosecution. 

Wai9on  and  MeUeyard  for  the  prisoner. 

^  [Attorneys — Moofe^  and  Pem^.] 


REX  V.  WORRALL. 


An  nnfinished  bnilding  intended  as  a  cart-shed,  which  is  boarded  np  on  all  its  sides,  and 

.  has  a  door  with  a  lock  to  it,  and  the  frame  of  a  roof  with  loose  gone  thrown  upon  it, 

because  it  is  not  yet  thatched,  is  a  building  within  the  stat  7  &  8  Geo.  4,  c.  29,  s.  44. 

The  prisoner  was  indicted  under  the  stat  7  &  8  G^o.  4,  c.  29,  s.  44,  for 
stealing  two  pieces  of  wood  fixed  to  a  certain  building,  the  property  of  Robert 
Burton  the  elder. 

It  appeared  that  the  place  in  question  was  intended  for  a  cart-shed  in  a  field, 
and  that  on  all  its  sides  it  was  boarded  up,  except  where  there  was  a  door  which 
had  a  lock  to  it.  It  also  appeared  that  it  had  a  wooden  framework  for  a  roof 
readv  for  thatching,  but  that  it  had  no  thatch,  some  gorse  being  thrown  on  it. 

if  F.  Lee  submitted  that  this  was  not  a  building  within  the  statute. 

LiTTLBDALE,  J.    I  think  it  is  a  building.  Verdict — Ouilty. 

PhtUimore,  for  the  prosecution. 

F.  F.  Lee,  for  the  prisoner. 

[Attorneys— I>tiibe  ^  Salt,  and  Penn^f.] 


♦REX  V,  ROONEY  and  Four  Others.  [*517 

A.  and  B.,  when  riding  in  a  gig  together,  were  robbed  at  the  same  time,  A.  of  his  money, 
B.  of  his  watch,  and  Tiolence  used  towards  both.  There  was  an  Indictment  for  the 
robbing  of  A.,  and  another  indictment  for  the  robbing  of  6. : — ^Held,  that,  on  the  trial 
of  the  first  indictment,  evidence  might  be  given  of  the  fact  of  the  loss  of  the  watch  by 
B.,  and  that  it  was  found  on  one  of  the  prisoners,  but  that  no  evidence  ought  to  be 
given  of  any  violence  offered  to  B.  by  the  robbers. 

RoBBSRT.  The  prisoners  were  indicted  for  robbing  Thomas  Woodward  of 
25^.  in  bank  notes,  9^.  in  gold  coin,  and  19s.  in  silver.  The  same  prisoners 
were  also  indicted  for  robbing  Thomas  Urwick  of  a  silver  watoh^  and  silver  ooin 
to  the  amount  of  lis.  6d. 

On  the  trial  of  the  first  indictment  it  appeared,  that,  on  the  evening  of  the 
23rd  of  March,  Mr.  Woodward  and  his  nephew,  Mr.  Urwick,  were  travelling  in 
a  gig  from  Wrexham  to  Shrewsbury,  and  were  stopped  by  five  persons,  who 
beat  and  robbed  them. 

Bather^  for  the  prosecution,  proposed,  on  the  trial  of  the  first  indictment^  to 
ask  Mr.  Urwick  what  he  had  lost. 

Watson^  for  the  prisoner.     That  is  the  subject  of  the  other  indictment. 

Bather,  Suppose  Mr.  Urwick  had  dropped  his  pocket-book  by  accident  at 
the  time  of  the  robbery,  and  that  pocket-book  had  been  found  on  one  of  the  pri- 
soners, would  not  that  be  evidence  ?  Again,  suppose  twenty-four  passengers  in 
one  omnibus  robbed  all  at  once ;  and,  on  an  indictment  for  robbing  the  first,  it 
appeared  that  the  prisoner,  when  apprehended,  had  in  his  pocket  one  article 
stolen  from  each,  would  not  that  be  conclusive  that  he  was  the  thief  1 
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LiTTTKDALi,  J.  I  think  it  ntkes  no  diflerenoe  th^  Hr.  Unrioh's  watoh 
ifl  the  sahject  of  the  next  indictineat.  I  must  own  that  I  think  a  part  of  the 
evidence  is  inadmissible.  Suppose  Mr.  Unriok  had-  not  been  there  at  all,  and 
*5181  ^^  ^^^°  ^^'  Woodward  was  robbed  a  watch  *had  been  under  the  seat 
J  of  his  gig ;  and  that,  after  the  robbery,  be  had  discovered  that  the  watch 
was  missinffy  I  have  no  doubt  that  evidence  might  be  given  of  the  loss  of  the 
watch  at  Che  place.  So  I  think  you  may  give  evidence  that  Mr.  Urwick  lost 
his  watch  at  the  same  time  and  place ;  but  you  must  not  go  into  evidepceof  the 
violence  that  was  offered  to  him.  One  question  in  this  case  is,  whether  these 
persons  were  at  the  place  in  question  when  Mr.  Woodward  was  robbed ;  and  as 
proof  that  they  were  so,  we  must  hear  evidence  that  one  of  them  has  got  some- 
thing which  was  lost  there  at  that  time. 

Mr.  Urwick  stated,  that  he  lost  his  watch  and  part  of  his  fob,  which  after- 
wards were  found  on  one  of  the  prisoners. 

The  jury  found  all  the  prisoners  guilty. 

Bather  J  and  F,  F.  Xee,  for  the  prosecution. 

WaUon^  and  Mei^ardy  for  the  prisoners. 

[Attorneys — Jfoore,  And  P(0ii^.] 


REX  V.  HOLT. 


Cd  an  indictment  for  malicionalj  Bhooting,  one  act  of  shooting  may  be  laid  in  one  set  of 
counts,  as  being  with  intent  to  mafder,  k^.  H. ;  and  in  another  set  of  connts  as  with 
intent  to  mnrder,  &c.  L. 

A  person  intending  to  shoot  at  and  kill  L.  shot  at  H.,  mistaking  him  for  L.,  bat  did  not 
kill  H.  On  an  indictment  in  the  usual  form,  for  shooting  at  H.  with  intent  to  murder 
H.,  &c.  the  Judge  left  it  to  the  jury  to  say,  whether  there  was  an  intent  to  murder  H. ; 
bat  his  lordship  laid  it  down,  that  the  law  infers  that  a  party  intends  to  do  that  which 
is  the  immediate  and  necessary  effect  of  the  act  which  he  commits.  The  jury  found 
that  the  prisoner  did  not  intend  to  do  any  hann  to  H.,  and  the  Judge  directed  an  ac- 
quittal to  be  recorded. 

If,  after  the  grand  jury  are  discharged,  a  prisoner  charged  with  maliciously  shooting  is 
acquitted,  the  Judge  will  not  order  the  prisoner  to  be  detained,  while  articles  of  the 
peace  against  the  prisoner  are  prepared. 

Shootino.  The  first  count  of  the  indictment  against  the  prisoner  was  for 
feloniously,  maliciously,  and  unlawfully  shooting  at  one  John  Hill,''  on  tho 
iHK.^M  2did  of  March,  *a<  Drayton  in  Hales,  wUk  intent  to  murder  **  the  satd 
J  John  BUI"  Second  count,  for  the  like,  with  intent  to  maim  him. 
Third,  with  intent  to  disfigure  him.  Fourth,  with  intent  to  disable  him. 
Fifth,  with  intent  to  do  him  some  grieyous  bodily  harm.  The  6th,  7th,  8tfa, 
9th,  and  10th  counts  charged  the  shooting  to  have  been  '<  at  the  Rey.  James 
Lee,''  with  intent  to  murder  the  said  Rev.  James  Lee"  and  with  intent  to  maim 
htm,  &c.,  as  in  the  former  counts. 

(7.  PhiUipSj  for  the  prisoner.  I  submit  that  this  indictment  must  be  quashed. 
There  are  two  distinct  felonies  charged  in  it.  I  am  fully  aware  that  in  forgery 
the  intent  is  always  laid  to  defraud  different  persons;  but  this  is  the  first  time 
I  oyer  saw  two  cUstinct  charges  of  shooting  attempted  to  be  joined.  If  it  had 
been  a  case  of  murder,  and  those  two  gentlemen  had  been  both  shot,  the  two 
charges  could  not  haye  been  included  in  the  same  indictment,  though  both  had 
been  killed  at  the  same  time,  by  the  same  hand,  and  the  same  ball. 

F.  F.  Leey  on  the  same  side.  Two  misdemeanon  may  be  joined,  but  two 
felonies  cannot.  Here,  one  set  of  counts  chuges  the  prisoner  with  shooting  at 
Hr.  Hill,  and  the  oUier  set  with  shooting  at  Mr.  Lee. 

LiTTbSDALS,  J.  It  seems  to  me  that  these  counts  may  well  be  joined.  It 
is  all  one  act,  though  difSarently  diarged.    It  is  like  the  case  fA  forgery,  where 
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different  inteuts  are  bud :  here  there  ib  one  act  of  shooting  charged  with  several 
different  intents.  I  agree  that  two  jpurders  by  the  same  shot  coald  not  be 
joined  in  one  indictment.  •  For  murder  it  would  be  wrong ;  but  I  think  this  is 
similar  to  the  cases  of  forgery,  where  the  intent  is  laid  to  defraud  different  per- 
sons. I  do  not  remember  any  thing  of  the  kind  before,  but  I  see  no  objection 
to  it.    The  case  must  jgo  on. 

*It  was  opened  by  TrhaUUy,  for  the  prosecution,  that  the  Bey.  James  r^MQ 
Lee  was  the  vicar  of  Drayton  in  Hales,  and  that  the  prisoner  had  formerly  '*  ^ 
been  governor  of  the  poor-house  there,  and  also  assistant  overseer ;  and  that,  on 
the  23rd  of  March,  1886,  the  prisoner,  who  had  purchased  gunpowder  and  large 
shot,  went  to  the  vicarage  and  used  violent  expressions,  and  called  to  the  Bev. 
J.  Lee  to  come  out  and  be  killed ;  at  Uie  same  time  taking  a  pistol  from  his 
pocket.  At  this  time  the  Bev.  J.  Lee  was  in  his  parlour  with  Mr.  Hill,  and 
desired  Mr.  Hill  to  go  out  and  pacify  the  prisoner.  Mr.  Hill  went  from  the 
parlour  into  the  hall,  and  the  prisoner  instantly  fired  the  pistol  at  him,  bat 
without  doing  him  any  injury.  The  prisoner  was  immediately  taken  into  cus- 
tody, when  he  said,  ''  I  have  shot  the  parson,  and  shall  die  happy ;"  and  on  being 
informed  that  he  had  shot  at  Mr.  Hill,  and  not  at  the  Bev.  J.  Jjee,  the  prisoner 
stated  that  he  was  sorry,  as  he  did  not  intend  to  shoot  Mr.  Hill.  On  these 
facts,  WhaUley  submitted,  that  if  the  prisoner  intending  to  shoot  at  Mr.  Lee 
shot  at  Mr.  HUl,  his  offence  would  be  equally  within  the  stat.  9  Geo.  4,  c.  31, 
ss.  11&12. 

LiTTLSDALE,  J.  I  am  not  so  clear  about  that.  If  Mr.  Hill  had  been  killed, 
and  the  indictment  had  been  for  murder,  it  would  have  made  no  difference  that 
the  prisoner  intended  to  have  killed  another  person. 

GocUmy  for  the  prosecution.  The  case  of  Bex  v.  Hunt,  B.  &  M.  G.  C.  93, 
cited  1  B.  C.  &  M.  601,  bears  strongly  on  the  present  case. 

C.  FhiUtpSf  for  the  prisoner.  Tne  first  set  of  counts  is  for  shooting  at  Mr. 
Hill. 

'''LiTTLEDALE,  J.  The  second  set  of  oountB,  for  shooting  cU  Mr.  Lee,  pr^^ 
I  consider  to  be  quite  out  of  the  question.  ^    " 

C.  FhiUipM.  To  come  within  this  act  of  parliament,  the  prisoner  must  have 
shot  cU  a  certain  person,  with  intent  to  kill  that  person.  So  must  the  prisoner 
in  the  present  case  to  support  the  first  set  of  counts  in  this  indictment,  which 
charge  a  shooting  at  Mr.  Hill  with  intent  to  kill,  disable,  or  disfigure  Mr.  Hill. 
It  is  manifest  that  in  the  present  case  there  was  no  intent  to  injure  Mr.  Hill. 

JP.  F.  Lee,  on  the  same  side.  The  present  prosecution  being  on  a  particular 
act  of  parliament,  the  question  is,  whether  the  present  state  of  facts  comes  within 
the  provisions  of  that  act.  I  submit  that  it  does  not,  as  the  words  of  the  act 
limit  the  shooting  at  and  the  intent  to  injure  to  the  same  person.  The  case  of 
Bex  V.  Hunt  does  not  govern  the  present.  Here  the  prisoner  had  been  appre- 
hended by  Mr.  Headley  and  others,  one  of  whom  was  the  party  injured.  There 
the  prisoner  had  the  intent  to  injure  all  and  each  of  the  persons;  but  here  the 
intention  of  injury  was  confined  to  the  Bev.  J.  Lee  alone. 

WhateUy,  Assuming  the  facta  to  be  proved  as  I  have  opened  them,  I  sub- 
mit that  the  offence  is  made  out.  The  rule  of  law  is  that  a  man  shall  be  taken 
to  intend  that  which  he  does,  and  to  intend  the  consequences  of  his  own  act; 
the  intent  is,  therefore,  often  a  matter  of  legal  inference.  Suppose  that  the 
prisoner  intended  to  kill  Mr.  Lee,  and  had  killed  Mr.  Hill,  the  law  would  have 
implied  a  malicious  intent.  Mr.  Justice  Foster  says  (page  261),  <<If  an  action, 
unlawful  in  itself,  be  done  deliberately,  and  with  intention  of  mischief  or  great 
bodily  harm  to  particulars,  or  of  mischief  indiscriminately,  &11  where  it  may, 
and  death  ensue  against  or  beside  the  original  intention  of  the  •party,  it  r^^oo 
will  be  murder."  In  a  case  of  murder  there  must  be  *malice,  and  that  ^  *^ 
is  in  other  words  a  murderous  intent.  In  cases  of  forgerv  it  is  necessary  lo 
allege  an  intent  to  defraud ;  and  on  this  point  the  cases  of  Bex  v.  Sheppard,  B. 
k  B.  C.  C.  169^  cited  2  B.  C.  &  M.  854^  and  Bex  v.  Maiagora,  B.  ft  B.  0.  C 
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291,  cited  2  R.  C.  ft  M.  354,  are  strong  anthorities  in  favour  of  my  view  of  the 
ease.  If  a  person  forge  a  bill  of  exchange,  intending  to  defraud  one  person,  and 
by  the  forgery,  without  his  intending  it,  he  defraud  another,  he  may  be  con-r 
victed  on  an  indictment  charging  him  with  an  intent  to  defraud  the  latter. 

Godson.  Malice  may  either  be  express  or  irapUed.  Where  it  is  implied,  the 
law  infers  the  malice  from  the  act.  Here,  there  are  expressions  of  malice  against 
Mr.  LeC;  which  are  evidence  of  general  malice  against  whomsoever  the  shot  might 
injure.  The  proof  is,  that  the  malice  was  direct  as  to  Mr.  Jjee ;  and  that,  by 
construction  of  law,  is  general  malice  against  all  mankind.  The  case  of  Rex  v. 
Hunt  decides  that,  if  you  shew  general  malice,  the  jury  may  infer  particular 
malice  as  to  the  person  struck.  That  case  also  shews  that  a  case  of  a  stab  in 
tended  for  one  man,  and  striking  another,  is  within  this  statute. 

C.  Phittips,  This  is  not  a  case  at  common  law,  and  the  statute  here  defines 
what  it  means  in  the  creation  of  a  new  offence.  The  words  of  the  statute  do 
not  leave  it  open  as  to  the  intent,  as  it  is  in  express  terms  enacted  that  the 
intent  must  be  to  do  injury,  not  to  mankind  in  general,  but  to  ''  such  person." 
It  is  conceded  that  the  intent  of  the  prisoner  was  not  to  shoot  Mr.  Hill,  but  to 
shoot  another  person. 

LiTTLEDALE,  J.  Supposc  this  had  been  laid  at  common  law  as  an  assault 
with  intent  to  murder  A.,  would  that  charge  be  proved  by  shewiuff  that  the 
prisoner  intended  to  murder  B.  ?  Perhaps  that  is  almost  idem  per  idom. 
*5231  *  ^'  ^^^^P^'  ^  submit  that  we  are  bound  by  the  express  words  of 
-'  the  statute,  and  that  your  lordship  ought  not  to  be  asked  to  leave  it  to 
the  jury  to  say  whether  the  prisoner  intended  to  shoot  Mr.  Hill,  after  it  has 
been  stated,  and  most  fairly  stated,  in  the  opening  of  Mr.  Wheatefy,  that  that 
intention  did  not  exist. 

LiTTLEDALE,  J.  If  it  had  not  been  for  the  case  of  Rex  v.  Hunt,  I  should 
have  felt  little  di£Bculty.  The  ouestion  I  shall  leave  to  the  jury  is,  whether  the 
prisoner  intended  to  injure  Mr.  Uill?  But  I  shall  tell  them  that  a  man  must 
be  taken  to  intend  the  consequences  of  his  acts. 

The  case  proceeded,  and  the  facts  were  proved  precisely  as  they  were  stated  in 
the  opening. 

LiTTLEDALE,  J.  (iu  Summing  up).  If  this  had  been  a  case  of  murder,  and 
the  prisoner,  intending  to  murder  one  person,  had,  by  mistake,  murdered  another, 
he  would  be  equally  liable  to  be  found  guilty.  The  question,  however, 
may  be  different  on  the  construction  of  this  act  of  parliament.  There  is  no 
doubt  that  the  prisoner'shot  at  Mr.  Hill,  and  that,  if  death  had  ensued,  the 
offence  would  have  amounted  to  murder;  and  then  it  will  be  for  you  say  whether 
the  prisoner  intended  to  do  Mr.  Hill  some  grievous  bodily  harm.  It  certainly 
appears  that  he  did  not  so  intend,  in  point  of  fact.  However,  the  law  infers 
that  a  party  intends  to  do  that  which  is  the  immediate  and  necessary  effect  of  the 
act  which  he  commits. 

The  Foreman  of  the  Jury. — ^We  find  him  gailty  of  shooting  at  Mr.  Hill,  with 
intent  to  do  Mr.  Lee  some  grievous  bodily  harm. 

LiTTLEDALE,  J.  There  is  no  count  for  that.  Do  you  find  him  guilty  of 
shooting  at  Mr.  Lee  J 

*6241       *''^®  Foreman  of  the  Jury.— No  my  Lord;  he  fired  at  Mr.  Hill,  in- 
-*  tending  to  fire  at  Mr.  Lee. 

LiTTLEDALE,  J.    Do  you  find  that  he  intended  to  do  harm  to  Mr.  Hill  f 

The  Foreman  of  the  Jury.  We  find  that  he  did  not  intend  ta  do  any  harm  to 
Mr.  Hill? 

LiTTLEDALE,  J.     A  vcrdict  of  not  guilty  must  be  recorded. 

Verdict— Not  guilty. 

Oodson  applied  to  have  the  prisoner  detained,  that  articles  of  thepeac^mighjb 
be  exhibited  against  him. 


740  YjLVGEAJXv.MxKwn.    O.C.  1836.  [&24 

LiTTLipAiA,  J.    Wh«i  a  verdiet  of  Not  guilty  is  foond,  aad  the  Gnad 
JoTT  ai6  diaohargedy  the  priBooer  is  entitled  lo  be  discharged  immediatelj. 

Ooduon.    Your  lordship  has  a  power  of  reoeivinff  articles  of  the  peace. 

LiTTiiBDAiiB,  J.    If  yon  exhibit  them  now,  I  wiU  receive  them ;  hot  I  csimot 
detain  the  prisoner  while  yoa  get  the  articles  prepared. 

Prisoner  discharged. 

WhatcU^^  and  Oodton^  for  the  prosecution. 

C.  FhiUijmf  and  F.  V.  Lee,  for  the  prisoner. 

rAttomeys— Pl^<,  and  C.  #  J.  L,  WarreiL} 
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BSrORK  MB.  JUSTICB  PATTK80N. 

VAUOHAN,  Bsq.  i^.  MENLOYE. 

If  A.  has  a  hay-rick  which  from  his  ncgUgencs  ignites,  whereby  the  propertj  of  B.  is 

burnt,  A.  is  liable  in  an  action  on  the  case. 

Gase  by  the  plaintiff  to  recover  damages  for  the  loss  of  two  cottages,  which 
had  been  burnt  down  in  consequence  of  the  igniting  of  the  defendant's  hayridc, 
which  was  on  the  defendant's  premises  adjoining  to  the  cottages. 

It  appeared  that  on  an  evening  in  the  last  autumn  the  hayrick  in  question 
caught  fire,  and  was  wholly  consumed ;  the  fire  communicated  to  the  &rm  build- 
ings of  the  defendant,  and  afterwards  to  the  cottages  of  the  pluntiff,  and  the 
whole  were  destroyed.  The  hayrick  had  stood  about  a  month  or  six  weeks,  and 
having  been  observed  to  smoke  very  much,  an  iron  rod  had  been  driven  through 
it,  and  some  portion  of  the  hay  had  been  cut  away.  It  was  said,  however,  t^ 
the  defendant  had  not  done  enough }  that  the  appearances  of  the  havrick  some 
time  before  its  combustion  were  such  that  it  ought  to  have  been  shifted  and 
taken  down ;  and  some  of  the  witnesses  stated  that  they  had  given  notice  to  the 
defendant  of  the  dangerous  condition^  the  rick.  The  value  of  the  cottages  was 
proved  to  be  about  150/.,  and  the  amount  of  the  defendant's  loss  was  500^,  for 
which  he  was  not  insured. 

Matdej  for  the  defendant.  This  is  a  very  novel  action.  I  submit  that  there 
is  no  evidence  of  negliffence  on  the  part  of  the  defendant ;  he  has  acted  upon 
that  which  appeared  to  him  to  be  the  most  prudent  course,  and  the  jury  ought  not 
to  judge  him  by  the  event.  The  witnesses  now  profess  to  find  out  that  the  de- 
fendant's conduct  was  wrong,  but  that  was  after  the  event  had  happened,  and  it 
was  impossible  for  the  defendant  to  have  adopted  all  the  advice  which  was  offered 
him ;  it  is  evident  the  defendant  *did  not  think  he  was  acting  negligent-  n^^ 
ly,  because  his  own  property  was  destroyed  to  a  very  laree  amount.  ^ 

Pattbson,  J.  ^in  summins  up).  Ton  will  say  wheuer  the  defendant  has 
acted  as  a  man  of  ordinary  skill  and  prudence  would  have  acted,  or  whether 
through  his  negligence  and  carelessness  theplaintiff'sproperty  has  been  consumed. 
It  is  not  enough  that  the  defendant  should  have  acted  bonA  fide;  for  if  you  think 
that  by  bis  injudicious  want  of  case  the  injury  has  been  occssioned,  he  is  liaUe 
in  this  action  Verdict  for  the  plaintiff— Damages  5/. 

Tal/owrdy  Seijt.,  and  Whatfley^  for  the  plaintiff. 

MauU,  Batker,  and  R,  F.  Richard*,  for  the  defendant. 

[Attoraeys— J^fowa,  and  Jtfen/oM.] 
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In  the  ensuing  teim,  M<»uik  applied  to  the  Gonrt  of  Gommen  Pleae,  and  ob- 
tained a  role  to  shew  caase  why  there  should  not  be  a  new  trials  whieh  after  ar- 
gument, was  discharged. 

The  Court,  observing  the  ease  to  be  of  the  first  impression,  that  it  differed 
materially  from  that  of  a  bailment )  that  the  defendant  was,  under  the  circum- 
staooes  bound  to  adopt  such  measures  as  it  might  be  supposed  would  be  adopted 
by  a  man  of  ordinary  care  and  prudence;  and  that  it  was  not  eaough  to  shew 
that  he  had  acted  bon&  fide  according  to  the  best  of  his  own  individual  judg- 
ment— a  doctrine  that  would  utterly  preclude  any  certain  and  iotelligible  rule 
on  the  subject. 


♦527]  *ANDERSON  v.  SHERWIN. 

After  a  trial,  the  Jadge  certified,  under  the  statute  of  Elizabeth,  to  deprire  a  plaintiff  of 
costa,  and  in  the  ensuing  term  new  facts,  which  did  not  appear  at  the  trial,  being  laid 
before  him  on  aflBdavits,  an  order  was  granted  by  his  lonlship  to  annnl  the  certifi- 
cate. 

GoYSNANT.  The  declaration  stated,  that  the  plaintiff,  by  a  certain  indenture, 
had  demised  a  messuage  and  premises  to  the  defendant,  and  that  the  defendant 
covenanted  that  he  would  insure  the  messuage  aeainst  fire,  for  150^.,  in  some 
respectable  fire  insurance  office.  Breach — that  the  defendant  did  not  insure. 
Plea — that  the  defendant  insured  in  a  respectable  fire  insurance  office,  to  wit, 
in  the  County  Fire  Office,  for  150^.,  and  continued  to  keep  insured,  (following 
the  terms  of  the  breach  and  concluding  to  the  country  ) 

It  appeared,  that  the  defendant  had  insured  in  the  County  Fire  Office  for  the 
sum  stated  in  the  pleadings,  but  that  the  policy  was  effected,  not  only  after  the 
commencement  of  the  tenancy,  but  after  the  commencement  of  the  present 
action.  Verdict  for  the  plaintiff,  damages,  It. 

Imdlow^  Seijt.,  and  AUen^  for  the  plaintiff. 

jP.  F.  Zee,  for  the  defendant. 

[Attorneys — WhdUeyy  and  Pauman.'l 


During  the  Assises  Mr.  Justice  Patteson  granted  the  following  certificate, 
under  the  statute  of  Elizabeth,  to  deprive  the  plaintiff  of  costs,  which  was  en- 
dorsed on  the  Nisi  Prius  record : — 

''  I  certify,  that  tbedamages  to  be  reoorered  in  this  aotion  do  not  amount  to 
forty  shillings,  but  to  one  shilling,  and  no  more. 

(Signed)  <' J.  PAxnsoM." 

^281  *^^  ^^®  ensuing  term,  Mr.  WhaU^^  the  plaintiff's  attorney,  upon  affi- 
-'  davits  of  facts  which  did  not  appear  at  the  trial,  obtained  at  the  cham- 
bers of  the  learned  Judge  a  summons,  callins  on  the  defendant  to  shew  cause 
why  the  certificate  of  the  learned  Judge  should  not  be  recalled ;  and  bis  Lord- 
ship, after  hearing  the  attorneys  on  both  sides,  and  perusing  affidavits  put  in 
both  on  the  part  of  the  plaintiff  and  of  the  defendant,  made  the  following 
order:— 

^^  Anderson 


ti. 
Sh^rwb. 


Upon  hearinff  the  attorneys  or  aoents  on  both  sides,  and  read- 
ing the  affidaviU  of  William  Whidley,  George  Tonks,  Edward 
Kenderdine,  David  Anderson,  Charles  Bradford  Passman,  and 
John  Marson,  I  do  order  that  the  oertiflcate  granted  herein  be 
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set  aside,  but  no  costs  of  this  application  to  be  allowed.     Pat«d  the  14th  day 
of  December,  1836. 

(Signed)  «J.  Pattbson." 


HEREFORD  ASSIZES. 

{(XvU  Side,) 
BEFOaS  lia.  JUSTICE  UTTLEDALE. 

HOLLOWAY  II.  ABELL.    AuguUi. 

A.  occupied  two  farms  seven  miles  distant  from  each  other.  A.  resided  at  one,  and  his 
son  and  daughter  at  the  other.  The  daughter  acted  as  mistress  of  the  house  at  tha 
latter,  and  had  the  poultry  for  her  own  benefit : — Held,  that  she  was  sufficiently  the 
servant  of  A.  for  him  to  maintain  an  action  for  her  seduction. 

It  is  not  absolutely  essential  to  prove  actual  service  by  the  daughter;  it  is  sufficient  if 
she  was  under  the  control  of  her  father. 

If  a  young  girl  goes  to  live  with  a  family,  they  maintaining  her,  and  she  being  neither  a 
servant  nor  a  temporary  visitor,  no  action  for  seducing  her  would  lie. 

In  a  case  of  seduction,  the  defendant  may  sh,ew  that  the  daughter  is  not  servant  of  the 
father  under  the  general  issue,  without  pleading  specially. 

Case  for  the  seduction  of  the  plaintiff's  danghter.  Flea — General  issue.  It 
appeared  that  the  plaintiff,  Mr.  Hollowaj,  was  in  the  occupation  of  two  fiurms; 
the  one  situate  at  Poplands,  and  the  other  at  Hopton ;  these  farms  being  about 
*seven  miles  apart.  It  further  appeared,  that  he  himself,  with  his  wife,  n^g 
residing  at  Hopton ;  his  eldest  son  and  his  daughter  Margaret  (who  "• 
was  the  subject  of  the  present  action)  residing  at  Poplands.  it  was  proved  that 
the  farm  at  Poplands  was  managed  bj  the  plaintiff's  eldest  son,  the  pluntiff 
himself  going  thither  once  in  every  week  or  fortnight  to  see  how  it  was  carried 
on ;  and,  in  answer  to  questions  put  by  Godton  for  the  defendant,  Miss  Mar- 
garet Holloway  said — *^  I  had  the  poultry,  and  ducks  and  geese,  and  laid  out 
the  money  I  received  for  them  as  I  pleased.  I  went  out  when  I  pleased,  and 
came  back  when  I  pleased,  and  acted  as  mistress  in  giving  orders  to  the  ser- 
vants." 

Godson,  for  the  defendant.  I  submit  that  the  plaintiff  must  be  nonsuited. 
The  cases  of  Maunder  v,  Venn,  M.  &  M.  328,(a)  and  an  anonymous  case,(6) 
decide  that  it  is  essential  to  the  maintaining  of  this  action  that  the  party  seduced 
should  be  under  the  control  of  the  person  bringing  the  action,  although  proof 
of  actual  service  is  not  required. 

LiTTLBDALE,  J.  If  actual  service  were  necessary,  a  duke  or  a  marquis  oonld 
never  bring  an  action  of  this  kind. 

Godwn,  To  support  an  action  of  this  kind  the  daughter  must  have  been 
under  the  control  of  her  parent.  But  here  we  find  that  they  live  seven  miles 
apart,  and  that  she  says  she  was  mistress  of  the  house,  and  had  poultry  of  her 
own;  so  that  she  was  really  as  independent  *as  if  she  had  been  100  miles  rtcon 
off.     I  should  say,  that,  to  maintain  this  action,  she  must^  be  under  her  ^ 

{a)  Ib  that  ease  it  was  held,  that^  in  an  action  by  a  Ikther  for  seduction,  il  is  not  ne- 
cessary to  shew  any  act  of  service  done  by  the  daughter ;  it  is  enough  that  she  lived  in 
her  father's  family  under  such  circumstances  that  he  had  a  right  to  her  service. 

{b)  1  Smith,  333.  In  that  cas^  it  was  held,  that  no  action  will  lie  at  the  suit  of  a 
father  where  the  daughter  does  not  reside  in  hia  family,  and  has  no  intention  of  return- 
lag  to  It,  although  she  is  not  residing  as  a  servant  elsewhare. 
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ilUher's  oonftiol;  and  that,  if  die  be  at  a  diotaiice,  and  not  under  his  control, 
the  anonymoQS  case  exactly  applies. 

LiTTiiKDAJJB,  J.  I  have  no  doubt  that  if  a  yonng  girl  were  to  live  with  a 
fiimilj,  and  they  choose  to  maintain  her,  she  being  neither  a  serrant  nor  a  tem- 
porary visitor,  the  action  would  not  lie. 

GocUon.'  The  plaintiff's  daughter  says  that  she  went  out  when  she  pleased, 
and  returned  when  she  pleased;  she,  in  effect,  was  her  own  mistress. 

Tal/ourdf  Serjt.,  for  the  plaintiff. — ^The  oases  go  to  shew  that,  where  no  ser- 
▼ioe  is  performed,  it  is  sufficient  if  there  be  a  liability  to  serve.  Here  the  girl 
really  was  a  servant  performing  real  service.  The  house  and  farm  belonged  to 
the  plaintiff,  and  she  was  doins  service  there  in  the  absence  of  himself  and  his 
wife.  When  there  is  no  actual  service  Residence  may  be  necessary.  I  submit, 
also,  that  if  it  was  meant  to  be  contended  that  the  plaintiff's  daughter  was  not 
his  servant,  it  should  have  been  specially  pleaded. 

LiTTLBDALE,  J[.  I  think  not :  it  is  the  gist  of  the  action.  I  certainly  think 
it  need  not  be  pleaded. 

Tal/ourd,  Seijt.  I  know  that^  in  oases  of  orim.  oon.,  the  plea  of  the  general 
issue  admits  the  marriage. 

LiTTli£DALE,  J.     I  think  that  in  this  case  the  daughter  was  actually  the  ser- 
vant.   I  do  not  say  how  it  would  have  been  if  the  father  lived  100  miles  off. 
With  respect  to  the  perquisite  of  the  poultry,  that  is  common  all  over  the  king- 
dom. Verdict  for  the  plafn  tiff— -Damages  20^. 
*5311     *^<^(/^^>  Serjt.,  and  Lumlejf,  for  the  plaintiff. 
•■      GodMon^  for  the  defendant. 

[Attorneys— i>MMreiix,  and  Dang^ffidd,"] 


COWARD  V.  WELLINGTON. 

If  a  wife  be  living  apart  from  her  husband  as  a  servant  in  the  family  of  A.,  and  so  main- 
taining herself,  and  she  be  dismissed  from  the  service  bj  A.  in  conseqnence  of  a  letter 
written  by  B.,  reflecting  on  her  character,  her  husband  may  maintain  an  action  for 
special  damage. 

But  if  A.  dismissed  her  colonrably,  intending  to  take  her  back  again,  the  action  will  not 
lie. 

If  B.,  a  tradesman,  be  dismissed  from  serving  A.,  one  of  his  customers,  A.  stating  as  the 
reason  of  it  that  B.  charged  for  goods  never  delivered,  and  B.  after  this  write  a  letter 
to  A.,  vindicating  himself,  and  imputing  the  dishonesty  to  a  servant  of  A.,  this  is  a 
privileged  communication,  if  it  be  bon&  fide  and  without  malice. 

Case.  The  declaration  stated,  in  substance,  that  the  wife  of  the  plaintiff 
was  in  the  service  of  Sir  Samuel  Rush  Meyrick  as  housekeeper,  and  that,  being 
so,  the  plaintiff's  wife  maintained  herself;  but  the  defendant,  contriving,  &c., 
wrote  a  letter  to  Sir  Samuel  Meyrick,  imputing  dishonesty  to  the  plaintiff's  wife, 
whereby  she  was  dismissed  from  her  situation,  to  the  damage  of  the  plaintiff. 
Plea — ^Not  guilty. 

It  was  opened  by  Tal/ourd^  Serjt.,  for  the  plaintiff,  that  this  was  not  an  ac- 
tion for  a  libel,  but  an  action  brought  by  the  plaintiff  for  special  damage,(a)  for 
the  injury  sustained  by  him  by  reason  of  the  dismissal  of  his  wife  from  the  ser- 

(a)  In  the  ease  of  Saville  and  Wife  «.  Sweeny,  4  B.  4  Ad.  614,  and  1  N.  ft  M.  254,  the 
declaration  stated,  that  the  wife  lived  separate  from  her  husband,  and  kept  a  boarding- 
house,  and  was  supplied  with  goods  on  credit,  and  that  the  defendant  spoke  ecrtain 
words  of  her  concerning  her  carrying  on  of  her  business,  whereby  persons  left  off  board-' 
ing  wiUi  her,  and  tradesmen  ceased  to  supply  her  on  credit  After  verdict  for  the  plain- 
tiff, it  was  held,  that  the  wife  ought  not  to  have  been  joined  in  the  action;  the  words 
being  only  actionable  in  respect  of  the  damages  to  the  business,  and  that  damage  being 
sole  ly  the  husband^  i  and  the  Judgment  was  therefore  arrested. 
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vice  of  Sir  Samiiei  Mejrick,  in  oonaeqiieiioe  of  iba  (kfesdani  (who  mm  a  bvtoWr 
at  Boss)  having  written  a  letter  imputing  that  the  plaintiff's  wife  dkhimeBtlj 
sent  *meat  from  the  residenoe  of  her  master  to  her  brother,  who  rarided  r^ceoo 
in  Alton  Street,  Boss.  L  ^^ 

It  was  proved  by  Sir  Samnel  Meyrickthat,  previons  to  the  marriage  of  Ifn. 
Cowaidy  which  took  ]^laee  in  the  year  1822,  she  was  in  his  serviee  as  oodk,  and 
that  having  then  left  for  a  year  and  a  half,  she  separated  from  her  haeband  and 
came  back  to  his  service  as  housekeeper,  and  remained  so  till  after  the  receipt 
of  the  letter  from  the  defendant.  It  was  further  proved  by  Sir  Samuel  Meyrick, 
that  he  had  dealt  with  the  defendant  from  the  year  1830  till  the  month  of  Jan- 
uary, 1886;  and  that  on  the  19th  of  February,  in  that  year,  he  received  the 
letter  in  question,  and,  believing  the  letter  to  refer  to  Mrs.  Coward  and  to  her 
brother,  who  lived  in  Alton  Street,  Ross,  he  gave  her,  ot  the  same  day,  notice 
to  leave  his  service  at  the  end  of  a  month,  which  she  aoeordingly  did,  and  had 
not  been  in  service  since. 

In  his  cross-examination,  Sir.  S.  Meyrick  said,  ^*  I  do  not  know  how  many 
times  I  have  seen  Mrs.  Coward  nnce  she  left  my  serviee.  I  gave  her  permismn 
(which  she  asked)  to  come  to  Goodrich  Court  to  procure  evidence.  I  had  walked 
up  and  down  the  public  path  between  the  road  and  Ooodrich  Court  with  her 
since  she  left  my  service:  I  was  answering  questions  she  put  respeoting  the 
cause.  When  she  came  to  Goodrich  Court  to  colleet  evidenoe,  she  sometimea 
stayed  to  sleep,  as  she  was  in  an  ill  state  of  health.  Before  the  defendant  wrote 
the  letter,  I  told  him  his  conduct  was  most  shamofttl.  I  wrote  him  three  letters 
before  he  wrote  to  me  at  all.  The  defendant  called  on  me;  he  oomplatned  that 
I  would  not  allow  him  to  enter  into  explanation.  I  won't  say  that  I  was  oool ; 
I  was  irritated,  because  he  said  I  was  influenced  against  him,  though  I  told  him 
I  was  not  so.  When  I  asked  him  if  he  thought  I  was  master  of  my  own  boose, 
he  said  he  did  not  know.  Since  Mrs.  Coward  has  left  my  service,  I  have  de- 
sired her  to  order  things  at  Boss  for  tne.  I  gave  general  orders  that  any  one 
who  was  eoing  to  Boss  might  let  me  know,  as  I  might  want  to  send.  Other 
discharged  servants  of  mine  have  done  this." 

*The  letter  was  read.  It  was  addressed  ''To  Sir  Samuel  B.  Mey-  pgo^ 
rick,  Goodrich  Court,"  and  was  as  follows  : —  '• 

'*  Sir,  I  have  enclosed  my  bill  of  1/.  St.  Ad.,  delivered  at  the  Court  since  that 
you  reoeived  for  the  year  1835 ;  and,  under  the  circumstances  of  my  discharge, 
without  any  explanation  on  my  part,  I  shall  expect  immediate  payment.  In 
your  letter  of  the  14th,  you  state  you  have  three  servants  who  will  swear  thai 
the  meat  charged  to  you  on  the  23rd  of  April  was  returned  :  it  may  be ;  but 
the  same  weight  of  other  meat  was  sent  back  in  its  place.  You  servants  may 
swear  wbat  they  will,  but  I  will  not  put  that  to  the  test,  as  I  don't  value  so 
paltry  a  sum ;  therefore,  that  you'  are  quite  welcome  to.  When  last  at  the 
Court,  you  were  so  irritated  that  you  would  hear  nothing  I  had  to  say  in  my 
own  defence.  Now,  I  shall  take  the  liberty  of  explaining  a  little.  In  the  first 
place,  you  asked  me  if  I  thought  you  was  master  of  your  own  house  f  I  say 
that  you  are,  or  ought  to  be.  in  the  next,  if  I  thought  you  biassed  or  influenced 
by  any  other  person  here  f  Let  me  observe.  Sir,  I  think  you  are,  or  I  aaa 
certain  you  would  not  have  discharged  me  so  abruptly ;  you  would  have  given 
previous  notice.  In  the  next  place,  I  think  certain  parties  at  Whitchurch  have 
been  instrumental  in  my  removal;  but  enough  of  that.  Again,  to  account  for 
my  bill  increasing  in  amount  of  late,  my  servant  will  swear  to  the  weight  and 
delivery  of  every  weighing  of  meat  charged  to  you ;  but  how  much  hat  oome 
back  to  Alton  Street  1  ah2\  leave  vou  to  find  out,-— and  no  doubt  greater  pail 
in  my  cart,  but  without  my  knowledge,  till  my  hill  had  been  sent  in,  as  the 
partjr  sending  it  desired  secrecy  in  my  boy ;  and  that  party  I  shall  leave  von  to 
discover,  but  I  dare  say  you  can  judge.  Again,  in  your  letter  on  the  14th,  you 
say  your  opinion  of  me  is  not  improved  in  consequence  of  my  seeing  Mr.  Hoc^ 
«.    On  the  other  hand  my  opinion  of  you  is  not  improved  by  jenr  ahewing  mf 
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InEs  to  difltraDt  penoiui,  and  trying  to  injure  me  in  the  eres  of  otber  cnstom- 
*5341  ^^'*  ^^  ^  oondnot  of  a  gentleman  ?)  but  1  am  ^perfectly  easy 
^  on  that  ware.  I  conld  not  help  emiling  at  the  latter  part  of  your  last 
letter,  when  yon  aek,  what  wonld  a  jnry  think  of  my  eondnot  J  I  will  saTy  what 
OB  earth  can  a  jnry  have  to  do  in  any  shape  between  a  tradesman  and  his  ens* 
tomer  f  especially  in  any  oonneetion  between  yon  and  I,  as  it  is  altogether  foreign 
to  the  bnatness ;  and  I  beiievoy  on  inspection,  my  charaeter  as  a  tradesman  stands 
as  h^;h  in  th«  neighbonrhood  as  that  of  the  party  by  whom  I  am  aconsed.  I 
leave  yon  to  form  your  own  oonclnsions  from  the  aboye.  I  remain,  Sir,  yonrs, 
&e.  <<  James  Weninston/' 

C.  PhiUim^  for  the  defendant.  As  matter  of  law,  I  submit  that  this  letter 
is,  nnder  all  the  eireumstanoes,  a  ]NriTiIeeed  oomraunieation.  Tbe  defendant  had 
been  ovidently  goaded  into  writing  the  letter  in  his  own  defence;  and  that  beinz 
so,  it  is  privile^.  The  (M-esent  aetion  is  also  not  maintainable  without  special 
damage ;  and  that  renders  it  important  to  consider  whether  the  dismissal  of 
Mrs.  Coward  was  bona  fide ;  and  npon  that  part  of  the  case  I  contend  broadly 
that  it  was  not  bon&  fide,  and  that  the  conduct  of  Sir  Samuel  Meyrick  proves  that 
it  was  not  If  the  dismissal  was  bonft  fide,  Sir  Samuel  Meyrick  must  have  thought 
Mrs.  Coward,  (who  had  for  years  served  him  faithfully,  and  whom  he  dismimed 
without  inquiry)  was  a  thief;  and  yet  he  allows  this  thief  to  come  to  his  house, 
as  he  says,  to  coUeet  evidence,  and  allows  her  to  sleep  in  it,  and  to  walk  with 
him  np  and  down  the  bye-paths  about  (Goodrich ;  and  all  (as  he  says)  for  the 
purpose  of  collecting  the  evidence.  And  besides  this,  it  was  rather  singular  that 
the  plaintiff 's  counsel  did  not  venture  to  ask  Sir  Samuel  Meyrick  whether  he 
had  any  intention  of  taking  Mrs.  Coward  again  into  his  service.  She  is  not  in 
a  situation ;  and  I  do  oontend  that  the  dismissal  by  Sir  Samuel  Meyrick,  whose 
feelings  were  evidently  irritated,  was  not  because  he  really  thought  Mrs.  Coward 
a  thief,  but  with  a  view  to  an  action  being  brought  against  the  defendant. 
*5351  *Lim«BDALi,  J.,  (in  summing  up.y —  In  wis  case  there  are  six  oues- 
-'  tions  for  your  consideration.  1st,  Was  this  letter  written  by  the  defend- 
ant ?  2nd,  Does  it  apply  to  Mrs.  Coward  ?  3rd,  Does  it  charge  her  with  dis- 
honesty f  4th,  Was  it  written  maliciously  ?  5th,  Was  she  dismissed  from  her 
situation  in  consequence ;  and,  6th,  Is  this  action  brought  by  Mr.  Coward  f  or, 
is  it  really  the  action  of  Sir  Samuel  Meyrick  ?  It  has  been  asserted,  on  tbe  part 
of  the  defendant,  that  this  is  the  action  of  Sir  Samuel  M^rick.  Now,  if  this 
is  not  an  action  bon&  fide  brought  by  Mr.  Coward ;  or,  if  Uie  dismissal  of  Mrs. 
Coward  from  her  situation  is  odiy  colourable,  abd  she  is  to  go  back  again  after 
the  trial  is  over,  this  action  cannot  be  maintained. 

A  special  juror. — Would  the  position  of  the  husband  and  wife  affeot  this  ac- 
tion? 

LiTTiiXDAU,  J.    Not  at  all.    If  the  wife  could  maintain  herself  in  a 
situation,  it  is  a  damage  to  tbe  husband  if  she  loses  it 

Another  special  juror.-— Suppose  we  should  think  it  not  the  husband's  action  f 

LiTTLBDALi,  J.  It  would  bc  Sufficient  if  it  b  the  wife's  action,  and  whether 
brought  by  the  authority  of  the  husband  or  the  wife  could  make  no  difference. 
The  question  here  is,  whether  it  is  in  effect  Sir  Samuel  Meyrick's  action.  It 
appears  to  me  rather  singular,  that  Mrs.  Coward  was  never  asked  to  justify  her- 
self, and  after  so  long  a  period  of  service ;  it  seems  also  strange,  that  Mrs.  Cow- 
ard should  be  at  once  dismissed  from  the  service,  without  anv  investisation. 
That  the  letter  applies  to  Mrs.  Coward  is,  I  think,  pretty  evident;  and  then 
oomes  the  question,  waa  it  malioions  f  A  ohafge  of  dishonesty  primA  facie 
implies  malioe ;  but  it  is  contended  by  the  defendant's  counsel,  that  this  is  a  priv- 
ileged communication,  and  there  is  no  doubt  that  there  may  be  communications 
in  which  a  person  may  properly  accuse  another  of  dishonesty,  as  I  shall  explain 
*S861  ^^*^'^^*  ^^  Sir  Samuel  *Mey  rick  dismissed  Mrs.  Coward  is  proved, 
-■  and  upon  that  part  of  the  ease  you  will  consider  whether  the  dismissal 
was  otokNmUou    If  SirSamsel  Meyriolt  dismissed  Mrs.  Coward  fisr  a  time,  and 
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meant  to  take  her  back  aain,  thb  action  is  not  Hudnlunable.    Wilh  respeet  to 

the  question  of  privileged  com  aiunicationi  if  a  man  bon&  fide  writes  a  letter  in 
his  own  defence,  and  for  the  defence  and  protection  of  his  interests  and  rights, 
and  is  not  actuated  by  any  malice,  that  letter  is  privil^ed,  although  it  maj  im^ 
pute  dishonesty  to  another;  but  in  such  cases,  malice  may  either  be  proT«l  bj 
the  letter  itself,  or  by  other  evidence.  In  the  present  case,  if  the  defendant  had 
named  Mrs.  Coward  in  that  letter,  I  should  certainly  have  thought  it  a  privileged 
communication :  however,  he  does  not  do  so,  but  attacks  her  m  a  covert  sori  of 
way. 

Busby,  for  the  defendant^  cited  the  case  of  Wright  v.  Woodgate,  1  Tyr.  A  Q. 
12.(a) 

LiTTLXDALE,  J.  I  havc  in  effect  told  the  jury  that  if  the  defendant  was  at- 
tacked, and  bonftfide  wrote  to  Sir  Samuel  Meyrick  to  justify  himself,  and  throw 
the  fraud  on  Mrs.  Ooward,  I  should  consider  it  a  privileged  communication. 
The  jury  will  say,  if  they  think  there  was  malice.  I  do  not  say  how  they  will  find, 
and  I  leave  it  to  them.  Brother  TcU/ourd,  do  you  wish  to  observe  upon  the 
case  that  has  been  cited. 

Tal/aurdj  Serjt.  No  my  lord.  I  understand  your  lordship  to  say,  that  it  is 
a  question  for  the  jury,  whether  *the  defendant  meant  merely  to  defend  ^537 
himself,  and  clear  his  own  character.  ^ 

LiTTLSDALK,  J.   Yes ;  or,  did  the  defendant  use  thip  as  a  vehicle  for  malice  1 

Verdict  for  the  defendant 

Tal/aurdj  Seijt,  and  S.  V.  Stchardtf  for  the  plaintiff. 

C.  FhiUtpi,  and  Btubyj  for  the  defendant 

[Attorneys— ^oi^wr  i  Son,  and  BalL] 


The  Corporation  of  LUDLOW  v.  TYLEB. 

If  a  plea  pleaded  pais  darrien  continaance,  good  in  form,  be  verified  by  affidavit,  and 
there  be  also  an  affldaTit  under  the  rule  H.  T.  4  Will.  4,  s.  2,  the  Jndge  at  Nisi  Prins 
will  receire  it,  althongh  there  may  be  reason  to  believe  that  it  is  pleaded  for  delay. 

Semble,  that  the  Municipal  Reform  Act  does  not  create  new  corporations. 

GovKNANT.  This  was  an  action  of  covenant  brought  in  the  name  of  the  pre- 
sent corporation  of  Ludlow;  but,  in  reality,  for  the  j^nefit  of  the  late  corpora- 
tion, on  a  lease  granted  by  the  latter.     Plea — ^A  set-off. 

It  appeared  from  the  opening  of  F,  V.  Lee  for  the  plaintifis,  that  certain 
estates  were  devised  for  charitable  purposes  for  the  benefit  of  the  inhabitants  of 
Ludlow,  the  old  corporation  being  the  trustees,  and  that  they  had  granted  a 
lease  to  the  defendant 

Mavh,  for  the  defendant,  proposed  to  put  in  a  plea  puis  darrien  continuance, 
that  the  present  corporation  had  given  a  release  to  the  defendant  To  this  plea 
was  annexed  an  affidavit,  stating,  that  it  was  true  in  fact,  and  that  the  release 
had  been  riven  within  eight  days  next  before  the  pleading  of  the  plea.(&) 

F.  V.  £ee.  It  was  proposed  in  town  to  add  a  plea,  in  substance,  to  this 
effect;  but  Mr.  Baron  Oumey  would  not  allow  it 

(a)  In  that  case  the  plaintiff;  who  was  a  minor,  and  a  party  in  a  suit,  was  denrons  of 
changing  the  solicitor  employed ;  and  the  solicitor,  having  notice  of  his  intention,  wrote 
a  letter  to  the  plaintiff's  next  fHeod,  who  was  answerable  for  the  costs  of  the  salt;  and 
it  was  held,  that  that  letter  was  a  privileged  communication,  although  it  stated,  that  the 
plaintiff  had  been  apprenticed  to  a  most  respectable  surveyor  and  civil  engineer,  and  that 
the  defendant  understood  his  master  '<had  made  him  a  present  of  his  indentures,  becaose 
he  was  worse  than  useless  in  his  office." 

(6)  In  pursuance  of  the  Rule  of  H.  T.  4  Will.  4,  s.  2,  set  forth,  Sew.  Dig.  Prae.  92. 
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MOQ-i  Mauk,  As  this  plea  is  good  in  point  of  *fom,  and  properly  reri- 
^^^f  Mi  and  pleaded^  aooording  to  the  rale  of  H.  T.  4  Will  4,  8.  2,  a  judge 
at  Niai  Prius  will  reoeiye  it. 

F.  F.  Lee.  Before  the  mle  of  H.  T.  4  Will.  4, 8.  2,  a  judge  at  Nisi  Prius 
would,  in  general,  reoeive  a  plea  puis  darrien  continuance,  if  properly  verified, 
but  that  rule  was  intended  to  give  a  greater  discretion  to  the  judges.  This 
plea  is  pleaded  merely  for  delay. 

Pattesom,  J.  I  belieye  that,  under  the  Municipal  Beform  Act,  there  is  no 
such  thing  as  a  new  corporation ;  and  whatever  I  may  think  of  the  plea,  I  am 
afraid  I  have  no  discretion  to  accept  or  refuse  it.  The  plea  must  be  received^ 
and  you  must  either  reply  or  demur  to  it. 

The  plea  was  reoeiyed,  and  the  cause  was  not  tried. 

Taf/aurd,  Seijt.,  and  F.  F.  Lee,  for  the  plaintift. 

MattU,  for  the  defendant 

[Attorneys — JMnei,  and  i>otmet.] 


MONMOUTH  ASSIZES. 

(Ooton  Side). 

BXFOBE  MB.  JU8TIGS  LITTLSDALX. 

BEX  V.  NICHOLAS  and  Others. 

If  several  jarors  on  a  coroner  8  inqnest  have  the  same  Christian  and  snmftme,  it  is  not 

necessary,  in  the  caption  of  tiie  inquisition,  to  distinguish  them  by  abode  or  addition. 
An  inquisition  for  manslaughter,  which  charges  that  the  principals  m  the  second  degree 

were  ^*  feloniously  present,  then  and  there  abetting,  aiding,  and  assisting,"  is  bad,  as 

the  word  *^  feloniously"  only  extends  to  the  word  '*  present," 
The  concluding  aTennent,  *<  and  so  the  jurors  do  say,"  does  not  require  either  time  or 

place  to  be  stated  in  iL 

Manslattqhtkr.  The  grand  juiy  haying  been  discharged  before  the  prison- 
*5391  ^^  ^°^^  ^  ^^'  ^^^^  ^^^^  ^arraigned  on  the  coroner's  inquisition.  In 
^  the  caption  the  names  of  twelye  persons  were  mentioned,  and  three  of 
them  were  of  the  name  of  William  Jones.  There  was  nothing  at  all  to  distin- 
guish one  of  the  William  Jones's  from  the  others,  and  nothing  was  added  to 
their  signatures  at  the  bottom  of  the  inquisition.  The  inquisition,  after  correctly 
charging  Nicholas,  the  principal  in  the  first  degree,  proceeded  to  alleffc  that  the 
other  two  prisoners,  at  the  time  of  the  felony  aforesaid,  <<  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  were  feloniously 
present,  then  and  there  abetting,  aiding,  and  assisting  the  said  Nicholss,"  &c. ; 
concluding  in  the  usual  form,  but  not  statins  any  time  or  place  in  the  conclud- 
ing $yerment,  which  commences  ''and  so  tne  jurors  aforesaid  do  say.'' 

Greaves,  for  the  prisoner.  This  inquisition  is  bad.  First.  Although  it 
may  not  be  necessary,  where  the  names  of  the  jurors  are  difierent,  to  describe 
each  of  them  particularly,  yet,  where  there  are  seyend  of  the  same  name,  they 
ought  to  be  distinguished.  That  might  be  done  by  reference  to  their  places  of 
abcKie,  their  trades,  Ao.  Secondly.*  The  word  '<  feloniously"  only  applies  to 
the  word  "  present,''  and  not  to  the  words  ''  abetting,  aiding,  and  assisting." 

LiTTLEBALB,  J.  If  the  word  "  and"  was  introduced  before  "  then  and  there,'' 
I  think  it  would  be  so. 

Greaves,  I  submit  that  it  is  the  same  whether  ''  and"  were  there  introduced 
or  not.    Where  a  sentence  consists  of  difierent  members,  and  the  copulatiye 
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''and''  ooonn  between  the  last  but  one  and  the  last,  tbe  sentenoe  is  to  be  read 
as  if  "and"  ooourred  between  eaeh  and  every  member  of  it;  ao  if  ^or^'  oecnrred 
between  the  last  and  last  bat  one^  the  whole  eentenoe  mnst  be  read  in  the  dts- 
junctiTe.  ^Thirdly.  There  is  neither  time  nor  plaoeall^jedjn  the  eon-  n^AQ 
eluding  averment.  ■• 

Ta&otf  for  the  prosecution.  The  jurors  are  sufficiently  deseribedi  for  they 
are  said  to  be  good  and  lawful  men  of  the  county.  It  might  be  impossible  to 
distinguish  men  of  the  same  name.  With  respect  to  the  second  point,  the  woitl 
"  feloniously''  a[^lies  to  the  whtrfe  eentence,  or  at  all  events  the  words  "present 
then  and  there"  mar  be  rejected  as  surplusage.  The  last  objection  was  made 
in  a  similar  case  ben>re  Mr.  Justice  Coleridse  at  Oloueester,  and  oyerruled. 

Greave$.  The  panel  of  the  junnrs  furnishes  me  with  an  argumenty  for  thej 
are  always  described  in  the  panel  by  their  residence  and  trade ;  and  if  a  nooi^ 
were  drawn  up,  where  there  are  two  persons  of  the  same  name,  no  donbt  they 
would  be  properly  distinguished. 

Mr.  Bellamy,  the  de^  of  the  assise,  informed  Mr.  Justice  Littledale  that 
where  the  names  of  the  jurors  were  different,  no  description  was  given,  in  draw- 
ing up  the  record,  but  that  there  was  a  description  where  two  were  of  the  same 
name. 

Oreavei.  Suppose  the  names  occurred  twice  in  the  body  of  the  inquisition, 
it  would  clearly  be  necessary  to  identify  each  of  the  names  so  repeated  with  the 
name  before  mentioned.  So  here  the  names  signed  ought  to  be  identified  with 
those  stated  in  the  body  of  the  inquisition.  No  pleading,  civil  or  criminal,  ever 
mentioned  two  persons  of  the  same  name  without  distinguishing  between  them. 
And  with  regard  to  the  other  point,  if  the  words  ''present  then  and  there"  be  reject- 
ed, as  is  proposed,  the  charge  falls  to  the  ground,  for  it  is  essential  to  aver  that  the 
principals  in  the  second  degree  were  present ;  the  averment  of  time  and  plaoe  is 
not  equivalent  to  the  word^''  present,"  for  the  former  is  satisfied  by  proof  r*c^| 
of  the  day  and  parish  stated ;  so  that  proof  of  aiding  at  any  time  during  I- 
the  day,  whether  before  or  after  the  time  of  the  commission  of  the  felony,  wonld 
satisfy  the  words  if  "  present"  were  struck  out. 

LiTTLBDALB,  J.  As  to  the  last  objection,  the  common  forms  in  mnrder  and 
manslaughter  do  not  alleee  time  and  place  at  the  end  of  the  indictment.  It  Is 
a  mere  conclusion,  and  I  Slink  it  is  more  correct  to  leave  them  out  As  to  the 
first  objection,  it  does  not  appear  to  me  that,  in  strictness,  it  is  necessary  to 
describe  the  jurors;  but  it  is  more  convenient  to  do  so.  I  entirely  agree,  that, 
if  the  name  in  the  body  of  the  inquisition  is  different  from  the  name  signed,  it 
is  bad.  Upon  general  principles  I  think  this  is  sufficient ;  but  I  must  own 
that  I  have  great  doubts  about  the  second  objection.  To  make  the  parties  prin- 
cipals in  the  second  degree,  it  must  be  alleged  that  they  were  present.  If  yon 
strike  out  the  word  **  present,"  the  sentence  would  be  haidly  English ;  and 
''  feloniously  present"  alone  would  not  do,  as  I  do  not  know  that  it  necessarily 
follows  that,  being  feloniously  present  they  were  feloniously  abetting.  Again, 
the  words  ''  then  and  there"  cannot  carry  it  further  than  if  it  had  oeen  suted 
that  they  ^ere  present  <'  on  the  day  and  year  aforesaid,  at  the  parish  aforaaid, 
in  the  county  aforesaid."  I  have  sent  to  my  brother  Patteson  to  ask  his 
opinion  on  the  second  point,  and  he  thinks  with  me  Uat,  on  that  ground,  Uie 
inquisition  is  bad  also.  Inquisition  quashed. 

Talboty  for  the  prosecution. 

Greaveij  for  the  prisoners. 

[Attorneys—  .    <,  and  OwmJ] 
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{Oiva  Side.) 

BS7DRX  MR.  JUSTIOS  PATTE60N. 

EDWARDS  V.  FERRIS,  LEWIS,  and  WELLS,  Esq. 

Two  OMStablw,  who  bad  taken  the  plaintiff  on  a  charge  of  dieorderij  conduct  on  a  Snn- 
dftj  night,  were  taking  the  plaintiff  before  a  magistrate  on  the  Monday,  when  they  met 
the  magistrate  in  the  street,  who  desired  them  to  take  the  plaintiff  back  to  the  lock-np, 
and  bring  htm  ap  for  examination  on  the  Tuesday.  They  did  so,  when  the  magistrate 
fined  him  U.  i — ^Held,  that  the  magistrate  was  liable  to  an  action  of  trespass  for  sending 
the  plaintiff  back  to  the  lock-np ;  and  that  it  was  the  doty  of  the  magistrate  either  to 
hat 0  gone  into  the  case  on  the  Monday,  or  to  have  desired  that  the  plaintiff  should  be 
taken  before  another  magistrate. 

Held,  that  under  a  notice  of  action  against  the  ma^trate  for  imprisoning  the  plaintiff  in 
the  lock-up,  the  plaintiff  might  give  eridence  of  the  circumstances  under  which  he  was 
taken  into  custody  on  the  Sunday,  and  of  what  took  place  before  the  magistrate  en  the 
Tneeday ;  bat  that  be  could  not  give  evidence  of  a  declaration  made  a  month  before  by 
one  of  the  constables. 

Falsi  impnBOument  agunat  the  tbree  defendaiitB.  The  two  fonner,  who 
were  ecmslables  pleaded  Not  Gailty,  and  the  defendant  Wellsi  who  was  a  magis- 
•rate,  also  pleaded  Not  Oailty.  It  wasopened  hyR.  F.  Bickards  for  the  pliun- 
tiff,  that  there  was  a  personal  spite  in  the  minds  of  the  eonstables. 

Gcdtouj  for  the  plaintiff,  was  examining  as  to  a  declaration  of  one  of  the 
eonstables  about  a  month  before  the  oanse  of  action. 

Ludhwy  Seijt  objeeted,  that  the  evidence  most  be  against  aU  the  defend^ 
ants. 

R.  V.  Riehard$,  We  may  prove  any  declaration  made  by  any  of  the  defend- 
ants before  the  jomt  trespass. 

Pattbson.  I  think  not,  until  you  have  shewn  some  joint  set;  this  was  long 
belore  the  cause  of  action  arose.  I  do  not  carry  it  quite  the  length  of  saying 
that  yon  can't  give  evidence  of  anything  before  Uie  trespass. 

TIm  evidence  was  not  given. 

It  was  proved  that  the  plaintiff  was  at  a  public  house  at  Ohepstow,  on  the 

evening  of  Sunday  the  17th  of  Mav,  1884 ;  and  that,  at  about  ten  o'clock,  he 

*5431  '^'^  ^  liquor,  and  having  been  got  out  of  the  house,  was  kicking  the 

-'  *door,  and  trying  to  get  into  it  again,  when  the  defendants  Ferris  and 

Lewis,  who  were  constables,  came  up  and  took  the  plaintiff  into  custody. 

Ludlonoj  Seijt.,  I  submit  that  this  is  not  evidence,  as  it  was  not  in  proeecji- 
tion  of  any  common  purpose  by  the  three  defendants. 

Pattbsoiv,  J.  I  understand  that  this  is  an  action  against  ^  magistrate 
and  constables,  where  the  magistrate  acted  upon  the  chai^  of  the  constables ; 
and  therefore  I  take  it  this  is  the  beginning  A  the  transaction.  It  may  be  that, 
hereafter,  it  will  not  afiect  Mr.  We&. 

A  ouestion  being  asked  respecting  some  money  alleged  to  have  been  taken 
from  the  plaintiff  by  Ferris — 

Ludlowy  Seijt.,  objected,  that  an  act  of  aggravation  done  by  one  defendant, 
could  not  be  shewn  without  provinj;  a  community  of  murpose. 

Pattbson,  J.  I  really  think  I  must  go  on  to  hear  it,  and  we  must  see 
whether  there  is  a  joint  act  I  don't  mean  to  say  that  there  will  be  a  ver£ot 
upon  that. 

On  the  following  Monday,  about  twelve  at  noon,  the  phdntiff  was  taken  by 
Ferris  and  Lewis,  out  of  the  lock-^  house,  where  they  had  carried  him  on  the 
Sunday  night,  anid  they  met  Mr.  Wells  in  the  street,  when  Ferris  said,  ^<  This 
18  the  man  for  getting  drunk."  Mr.  Wells,  said,  *'  Take  him  back,  I  will^see 
him  to-monow."    Ferris  and  Lewis  then  took  him  back  to  the  lock-up,  where 
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he  wa^  kept  till  twelve  on  Tuesday,  when  he  was  taken  before  Mr.  Wells,  who 
said  he  must  pay  one  pound,  or  he  would  go  to  prison. 

LudloWf  Seijt.     The  notice  of  action  is,  the  defendant  Wells  '^  unlawfoUj 
committed  the  plaintiff  to  a  certain  *gaol,  called  the  lock-up  house,  and  r^c^^ 
there  imprisoned  him  for  the  space  of  fifly  hours  then  next  ensuing."  ^ 
What  passed  at  the  ma^stmte's  is  not  eyidenoe  under  this  notice.    Any  extor- 
tion by  duress  is  not  within  the  notice. 

E,  V.  Richards.  No  case  has  decided  that  the  notice  must  contain  the  evi- 
dence. It  may  be  that  the  notice  confines  the  case  to  a  particular  time;  bat 
this  is  all  part  of  the  same  transaction.  I  give  this  evidence  as  shewing  what 
the  motives  were  when  the  plaintiff  was  re-committed.  Suppose  a  conviction 
were  put  in ;  I  might  give  evidenee  of  all  the  circumstances  that  took  place  at 
the  time  of  the  conviction,  which  might  shew  that  the  conviction  was  void. 
He  was  not  dischigrged  until  he  paid  the  money,  and  we  have  a  right  to  shew 
how  the  imprisonment  terminated. 

Ludlow,  Serjt.  The  cause  of  action  is  imprisonment  in  the  lock-up  house ; 
suppose  the  prisoner  had  been  taken  to  the  stocks  after — that  could  not  be 
shewn.  Another  reason  for  the  notice  is,  to  enable  the  justice  to  tender  amenda. 
How  can  he  do  it  for  what  is  not  stated  in  the  notice  ? 

Patteson,  J.  I  really  think  I  must  receive  the  evidenee,  not  as  anything 
for  which  anj  action  may  be  maintained,  but  because  there  is  notice  of  impri- 
sonment in  the  lock-up  house.  I  cannot  suppose  those  words  to  be  so  strictly 
construed  as  to  exclude  what  passed  before  the  Justice.  I  consider  what  passed 
before  the  Justice  as  a  continuance  of  imprisonment  in  the  lock-up,  and,  there- 
fore, must  receive  the  evidence  to  shew  how  the  imprisonment  terminated. 

The  evidence  was  given. 

Ludhnoj  Seijt.  I  submit  that  the  plaintiff  must  be  nonsuited.  It  is  dear 
that  Ferris  and  Lewis  were  acting  as  ^constables,  and  made  a  charge  to  n^^K 
Mr.  Wells.  The  action  ought  to  have  been  case,  not  trespass;  for  ^ 
where  a  magistrate  has  jurisdiction  over  the  subject  matter,  although  he  may 
be  liable  in  case,  he  is  not  in  trespass.  If  at  the  time  when  the  pluntiff  was 
brought  to  Mr.  Wells  in  the  street  it  vras  not  convenient  for  him  to  examine 
into  the  case,  his  directing  the  plaintiff  to  be  remanded  for  a  reasonable  time 
will  not  subject  him  to  an  action  of  trespass.  A  magistrate  b  not  bound  to 
put  aside  every  thing  he  may  have  to  do,  and  attend  to  a  charge  of  this  descrip- 
tion on  the  instant.  Here  he  either  must  have  dismissed  the  plaintiff,  or  have 
sent  him  back.  Is  a  magistrate  bound  to  give  up  every  thing  else,  and  hear  a 
case  instanterf 

Pattsbon,  J.  There  is  a  difficulty  in  saying  that  an  action  of  trespass  will 
lie  because  Mr.  Wells  had  jurisdiction.  • 

R,  V.  Richards,  Trespass  is  the  only  remedy ;  case  cannot  be  maintained 
without  express  malice;  and  here  Mr.  Wells  had  no  jurisdiction  to  remand 
without  examining  into  the  case.  It  must  be  a  question  for  the  jury  at  all 
events,  whether  the  remand  was  reasonable.  The  case  of  Davis  v.  Capper,  ante. 
Vol.  4,  p.  134;  10  B.  &  C  28 ;  and  5  M.  &  R.  53,  was  much  discussed,  and 
there  it  was  held  that  trespass  would  lie  if  the  remand  was  for  an  unreasonable 
time. 

Pattxson,  J.  Gan  any  ma^pstrate  whatever,  when  constables  have  arrested 
a  man,  and  are  taking  him  before  a  magistrate,  for  the  purpose  of  inquiring  into 
'  a  matter,  say,  <<  Take  the  man  back  again,  and  keep  him  in  prison."  Assuming 
that  the  constables  were  right,  the  magistrate  should  either  say,  « I  can't  attend 
to  it  now,"  or  examine  into  th^  case ;  but  he  has  no  right,  without  examining 
the  man,  to  imprison  him. 

*LudiotOf  Seijt.     If  the  man  was  lawfully  in  custody  of  constables,   r^e^n 
trespass  frill  not  lie  for  imprisoning  him  for  a  reasonable  time  to  hear  ^ 
the  case. 

Patteson,  J.    I  think  he  must  either  say^  *'  I  will  hear  it  now/'  or  else  say. 
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«  You  most  take  him  to  some  other  magistrate :''  he  has'  not  a  right  to  say^ 
<<  You  are  to  keep  him  twenty-fonr  hours.'' 

LudlmOf  Seijt.     Suppose  the  Justice  is  on  a  case  of  life  and  death  7 

Patteson,  J.  I  do  not  say  he  is  hound  to  dismiss  the  partj^  but  he  is  to 
gay,  '' I  can't  attend  to  it  now/'  he  is  not  to  8e^d  to  prison. 

LudloWf  Seijt.  A  magistrate  has  a  right  to  imprison  for  a  breach  of  the 
peace. 

Pattbson,  J.    Certainly  not,  without  hearing  the  charge. 

Ludhw,  Seijt.    He  did  hear  the  charge. 

PattesoN;  J.  Can  hearing  what  passed  in  the  street  be  hearing  tiie  charge? 
Certainly  not.  I  think  the  action  is  maintainable.  It  is  a  magisorate's  duty 
on  all  occasions  either  to  examine  into  the  question ;  or,  if  there  is  a  reason  why 
he  cannot  calamine  into  it,  he  is  not  to  interfere  at  all,  and  he  should  let  the 
constable  take  the  party  somewhere  else.  It  would  be  a  very  fearful  thing  indeed 
if  any  magistrate  is  at  liberty,  meeting  a  man  in  custody  in  the  street,  to  say, 
^<  Take  him  back  for  twenty-four  hours,  and  bring  him  up  to-morrow.''  Whe- 
ther constables  are  right  or  wrong  has  nothing  at  all  to  do  with  it.  I  assume  that 
the  constables  are  quite  right. 

Whaidey,    I  understood  that  your  lordship  expressed  great  doubt. 
^^4-1      ^Patteson,  J.    I  did  1^1  great  doubt,  but  that  is  taken  from  my 
-I  mind  now.    I  will  ^ve  you  leave  to  move  to  enter  a  nonsuit,  if  the 
Court  should  think  that  I  am  wrong. (a)  Yerdiot  for  the  plaintiff. 

R.  V.  Rteharth,  and  Godtonj  for  the  plaintiff. 

Ludlow f  Seijt;  WhaUUyy  and  C,  Phillips^  for  the  respective  defendants. 

[Attomej»— C.  H.  Walker,  and  J.  EvaM,"] 


GLOUCESTER  ASSIZES. 

{Civil  Side.) 

BErORS  MB.  JUSTICE  LITTLEDALE. 


BORTON  V.  OCKFORD. 

A  Judge  will  not  order  documents  which  have  been  given  in  evidence  in  a  canse  to  be 
impoanded,  unless  application  is  made  during  the  progress  of  the  cause.  Therefore, 
where  on  a  trial  an  agreement  produced  on  the  part  of  the  defendant  accidentally  fell 
into  the  hands  of  the  plaintiff,  the  Judge  would  not,  on  the  application  of  the  plaintiff's 
counsel  made  two  days  after  the  trial,  order  it  to  be  impounded,  although  it  was  alleged 
by  the  plaintiff's  counsel  that  it  was  forged. 

This  was  an  action  for  work  and  labour  brought  to  recover  a  sum  of  24Z.  4s. 
The  defence  was  a  written  agreement,  signed  by  the  plaintiff,  to  do  the  work  for 
8/.  On  the  trial  on  the  15th  of  August,  a  verdict  passed  for  the  plaintiff  for 
8^.  only,  and  the  agreement  by  accident  got  into  the  nands  of  the  pkintiff. 

F,  y.  Lee,  for  the  plaintiff,  on  an  affidavit  of  these  facts,  and  that  the  agree- 
ment was  forged,  applied  to  have  the  agreement  impounded  in  the  hands  of  the 
associate  till  after  the  next  assizes,  in  order  that  a  prosecution  might  be  founded 
upon  it.  He  cited  a  case  before  Mr.  Baron  Alderson  at  Stafford,  in  which  that 
learned  Baron  had  ordered  certain  papers  which  had  been  given  in  evidence  to 
be  impounded. 

(a)  Ko  motion  was  made. 
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LiTTLXDALB,  J.  '  A  Jadge  will  not  Older  doeamaitB*  bdoD^Bg  io  a  r^ig 
party  to  be  impounded,  unless  application  for  that  purpose  is  made  to  ^ 
him  during  the  progress  of  the  canse.  ApplicatioQ  refused. 


BBOMAGE  and  Another  v.  RIGE,  Esq. 

On  the  trial  of  an  action  on  a  promissoij  note,  in  whidi  the  qncstion  is,  whether  the  de- 
fendant hed  indorsed  it  or  not,  tlie  plaintiff's  connsel  will  not  be  allowed  to  give  in 
eTidence  a  number  of  other  notes,  bearing  the  defendant's  nndonbted  signature,  with  a 
yiew  of  having  the  Jury  compare  the  hand-writing  of  those  signatures  with  the  indorse- 
ment on  the  note  in  question ;  and  tiie  jury  will  not  be  allowed  to  compare  anything 
with  the  indorsement,  except  documents  otherwise  OTidence  in  the  case. 

AssuBiPBiT. — ^The  decLuation  stated  that  David  Jones  and  John  Jenkins 
made  their  promissory  note  for  2502.  in  fiiyour  of  the  defendant,  and  that  the 
defendant  indorsed  it.    Plea — ^That  th^  defendant  did  not  indorse  the  note. 

It  WS8  opened  bj  Maule  for  the  plaintiffs,  that  in  addition  to  the  usual  |»oof 
of  the  defendant's  handwriting  by  the  eridence  of  witnesses  aoquainted  with  it, 
he  should  also  put  into  the  huMU  of  the  jury  a  great  number  ci  other  IhUs  of 
exchange  and  notes,  which  bore  the  signature  of  uie  defendant,  and  which  were 
paid  by  him,  so  that  the  jury  might  compare  the  handwriting  of  those  signatures 
with  the  signature  in  dispute  in  the  present  esse.  He  cited  the  cases  of  Allee- 
brook  y.  Bosch,  1  Sep.  851 ;  Griffiths  y.  Williams,  1  G.  ic  J.  47 ;  and  SdiU 
y.  Yarrow,  1  M.  &  Rob.  788. 

LiTTLBDALE,  J.  The  strictuess  of  the  andent  rule  respecting  comparison  of 
hands  is  broken  in  upon  by  the  modem  cases. 

On  the  bills  of  exchange  and  notes  mentioned  in  the  opening  being  tendered 
in  eyidenoe. 

Campbell,  A.  O.,  objected  that  the  jury  could  not  be  allowed  to  compare  the 
signature  in  dispute  with  any  acknowledged  genuine  handwriting  of  the  r^^^o 
defendant,  ^except  such  as  appeared  in  documents  which  were  properly  ^ 
in  eyidence  in  tne  cause,  as  being  documents  in  themselyes  material  to  the 
cause. 

LiTTLSDALE,  J.  (haying  conferred  with  Pattsson,  J.)  I  shall  reject  the 
eyidence ;  the  Jury  are  not  to  compare  any  other  writing  with  that  in  dispute, 
except  documents  which  are  otherwise  eyidence  in  the  cau8e.(a) 

Manley  E,  V.  Richardt,  and  OhiUon^  for  the  plaintiffs. 

Ckimphea^  A.  G.,  TW/ourcf,  Seijt.,  and  E.  F.  Willianu,  for  the  defendant 

The  cause  was  compromiBed. 

[Attorneys    ITemr,  and  ftqrfor.] 


(Ooioti  Side,) 
"  BKFORK  BOL  JTTSTIOB  PATTBBON. 

BEX  t;.  MABTDf. 

The  words  "  settled— Samuel  Hughes*'  at  the  foot  of  a  bin  of  parcels,  import  a  receipt  and 

(a)  See  the  case  of  AUport  v.  Meek,  ante,  Vol.  4,  p.  267,  and  also  the  case  of  Doe  d. 
Peny  v.  Newton,  1  N.  A  P.  1,  in  which  it  was  held,  that  eridence  of  hand-writing  hj 
comparison  is  inadmissible,  except  where  the  writing  acknowledged  to  be  geanine  is 
already  in  eridence  in  the  cause,  or  the  disputed  writing  is  an  ancient  document. 
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acqaittance,  and  in  an  indictment  for  forging  the  acquittance  it  will  be  anlBcient  to  set 
out  the  bill  of  parcels,  with  the  word  "  settled,"  and  the  supposed  signature  at  the  foot 
of  it,  without  any  aremient  that  the  word  "settled"  imports  a  receipt  or  acquit- 
tance. 
A  prisoner  asked  his  employer  to  give  him  4^.,  to  buy  "  teitUdtUed  strikiug  acid,''  to  be 
used  in  the  employer's  tanning  business,  which  the  prisoner  superintended ;  the  em- 
ployer gave  him  the  money,  and  about  four  days  after  the  prisoner  delivered  to  his 
employer  a  forged  receipt  for  the  4L,  which  purported  to  come  from  a  firm  of  whom 
the  acid  had  been  bought,  Held : — ^that  proof  of  these  facts  was  sufficient  evidence  of 
uttering  the  forged  receipt  with  intent  to  defraud  the  employer. 

FoBOBBT.  The  fint  oonnt  of  the  iodiotment  charged  the  prisoner  with  forg- 
ing <'a  certain  acoquittanoe,  which  is  as  follows : — 

May  4.— Mr.  Martin. 

Bought  of  Laing  and  Son, 

Wholesale  DruggistS;  Bristol. 
6  quarts  of  settledated  strikeing  acid. 

Settled,  47.  Samt7EL  Hughes. 

*5501  ^^  intent  to  defraud"  Elizabeth  Welch ;  the  second  ^count  was  similar, 

-'  for  utterine  the  acquittance;  3rd  count  for  forging  **  a  certain  receipt 

for  the  payment  of  41./'  without  setting  it  out ;  4th  count,  the  like  for  uttering. 

It  appeared  that  the  prosecutrix,  who  was  a  lady  of  fortune,  had  commenced 
the  tanning  business,  and  had  employed  the  prisoner  to  superintend  it,  and  that 
the  prisoner  asked  her  for  47.,  to  pi^for  some  acid,  which  he  said  would  expe- 
dite the  process  of  tanning.  Miss  Welsh  gave  him  the  money,  and  about  four 
days  afterwards  he  gave  her  the  receipt  set  forth  in  the  indictment.  Evidence 
was  ^yen  that  there  was  no  such  firm  as  Laing  and  Co.,  Wholesale  Druggists, 
at  Bristol,  and  also  that  there  was  no  such  acid  as  ''settledated  strikeinff  acid.'* 

Btt^  and  (Treavev,  for  the  prisoner.  The  second  count  of  this  indictment 
19  bad,  as  it  does  not  contain  any  averments  to  shew  that  the  word  ''  settled" 
imports  a  receipt  or  acquittance.  In  the  case  of  Rex  v.  Thompson,  2  Leach, 
910,  it  was  expressly  held  that  such  averments  are  necessary.  Secondly.  This 
prosecution  must  fail,  as,  at  the  time  of  the  uttering  of  this  receipt,  there  could 
be  no  intent  to  defraud,  as  the  money  was  already  paid  to  the  prisoner;  and 
thirdly,  the  last  two  counts  are  bad,  as  they  are  framed  on  the  stat.  2  &  8  Will. 
4,  c.  123,  which  enacts  that  forged  instruments  shall  be  set  out  as  in  oases  of 
larceny.  Now,  receipt  is  not  the  subject  of  larceny,  and  therefore  cannot  be 
within  the  statute. 

WaUon  and  FraneiUon^  for  the  prosecution,  submitted  that,  by  the  stat.  23 
Geo.  8,  c.  55,  s.  7,  the  word  "  settled"  was  to  be  deemed  and  taken  to  be  a  re- 
ceipt, and  they  cited  the  case  of  Bex  v.  Sheppard,  R.  &  R.  0.  169,  cited  2  R. 
C.  &  M.  354. 

Pattsson,  J.  If  it  were  not  for  the  case  of  Rex  v.  Thompson,  I  should  have 
thought  the  present  indictment  good;  at  present  I  am  against  the  authority  of 
^5511  ^^^^  ^'^^^  should  say  that  the  word  ''settled"  imported  an  acquit- 
•I  ance;  I  will  reserve  thepoint,  and  I  think  also  that  the  second  point  is 
worthy  of  being  considered.  With  respect  to  third  objection  to  the  third  and 
fourth  count,  my  impression  is  strons,  that  the  stat.  1  &  2  Will.  4^  c.  123,^  does 
not  apply  to  this  case,  and  that  it  ap^ies  only  to  those  instruments  for  the  steal- 
ing of  which  an  indictment  for  larceny  could  be  sustained. 

Verdict — Guilty. 

WcUton  and  IVanciUany  for  the  prosecution. 

Bfuby  and  Greaves,  for  the  prisoner. 

[Attorneys— ^miVA,  R.  X>.,  and  SmaUndffe.} 

In  the  ensuing  term  this  case  was  considered  by  the  fifteen  Judges,  who  he]4 
Vol  XXXIL— 48 
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that  the  second  ooant  was  good,  without  any  averment  that  the  word  '^  settled" 
imported  a  receipt,  and  overroled  the  case  of  Rex  v.  Thompson.  Their  lord- 
ships also  held,  tnat  there  was  sufficient  evidence  of  an  intent  to  defrand.(a) 


BEX  t^.  PABTRIDOE. 

The  qnestioa  ef  what  is  or  is  not  a  recent  possesBion  of  stolen  propertj  is  to  be  eonsidered 
wiUi  refereaoe  to  the  nature  of  the  article  stolen.  Therefore,  where  two  ends  of  woollen 
doth  in  an  unfinished  states  consisting  of  about  20  yards  each,  are  lost,  and  were  in 
the  possessioa  of  the  prisoner  two  months  after  their  being  stolen,  and  still  in  the  ssme 
state,  it  was  held,  that  this  was  a  possession  sufficiently  recent  to  call  on  the  prisoner 
to  shew  how  he  came  by  the  property. 

A  prosecutor  said  to  the  prisoner,  "  I  should  be  obliged  to  you  if  you  would  tell  us  what 
you  know  about  it,  if  you  will  not,  we  of  course  can  do  nothing:" — ^Held,  that  this  wti 
such  an  inducement  to  confess  as  would  exclude  what  the  prisoner  s^d. 

IiABCBNT.  The  prisoner  was  indicted  for  stealing  two  ends  of  wooUen 
olath,(&)  the  property  of  John  liggins  Marling. 

*It  appeared  that  the  oloth  wpB  missed  on  the  23d  of  January,  1836,  pg^ 
it  then  being  in  an  unfinished  state,  and  that  part  of  it  was,  on  the  21st  '- 
of  March,  left  by  the  prisoner  at  the  house  of  a  person  named  Porter,  and  that 
on  the  30th  of  the  same  mo^ith  the  prisoner  sent  toe  residue  of  it  to  be  shorn.  It 
farther  appeared,  Uutt  the  prisoner  being  in  the  custody  of  a  constable,  the  latter 
said  to  the  prosecutor,  Mr.  Marling,  '^  You  must  not  use  any  threat  or  promise 
to  the  prisoner :"  and  immediately  after  this  Mr.  Marling  said  to  the  prisoner, 
<<  I  should  be  obliflod  to  you  if  yon.  would  tell  us  what  you  know  about  it;  if 
you  will  not,  we  of  course  can  do  nothing ;  I  shall  be  f\$A  if  you  wilL" 
.  0,  Phiil^pSj  for  the  prisoner  submitted  that  aaythmg  said  by  the  prisoner 
after  this  was  not  receiyable. 

Patteson,  J..  I  think  this  is  a  distinct  promise;  what  could  the  prosecutor 
mean  by  ssying,  that  if  the  prisoner  would  not  tell  they  could  no  nothing,  but 
that  if  the  prisoner  would  tell,  they  would  do  something  for  him  7 

The  statement  of  the  prisoner  wsa  not  given  in  eyidenoe. 

0,  FhiUtpt,  I  submit  that  the  length  of  time  that  has  elapsed  smoe.Uie 
loss  of  the  cloth  is  so  great,  that  there  is  no  presumption  of  guilt  raised  sgainst 
the  prisoner  by  the  possession  of  it. 

Pattxson,  J;.  I  think  the  length  of  time  is  to  be  conwdered  with  reference 
to  the  nature  of  the  articles  which  are  stolen.  If  they  are  such  as  psss  from 
hand  to  hand  readily,  two  months  would  be  a  long  time ;  but  here  that  is  not 
so;  it  is  a  question  for  the  jury.  Verdict— Goiltj. 

*  Oreavei,  for  the  prosecution.  m^ 

C.  FhiUtpif  and  Sd/e^  for  the  prisoner.  '- 

[Attorneys— JSTawiber  j*  Hyer,  and  .] 

(a>  The  prisoner  was  transported. 

(b)  finds  of  cloth,  are  pieces  consisting  of  about  20  yards  each. 
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GLOUCESTER  CITY  ASSIZES. 

{Grown  Side.) 

BEFORE  MB.  JT78TIOE  PATTS80N. 

REX  t^.  CHABLES  JAMES. 

Where  a  prisoner  is  tried  for  forgery  in  the  connty  where  he  is  in  cnstodj,  under  sec.  35 
of  the  1  Will.  4,  c.  66,  the  forgery  may  be  alleged  to  have  been  committed  in  that 
connty,  and  there  need  not  be  any  averment  that  the  prisoner  is  in  custody  there. 

In  a  case  of  forgery,  the  fact  that  the  prisoner  has  giren  guarantees  to  his  bankers,  to  whom 
he  paid  a  forged  note,  to  a  larger  amoant  than  the  note,  does  not  so  completely  nega- 
tive an  intent  to  defraad  them  as  to  withdraw  the  case  from  the  consideration  of  the 
jury. 

In  a  connt  for  forgery,  framed  under  the  stat  1  k2  WiU.  4,  c.  123,  it  is  sntBclent  to  des- 
cribe the  instrument  as  it  would  be  described  in  an  indictment  for  larceny;  therefore, 
a  count  charging  that  the  prisoner  "  did  forge  a  certain  promissory  note  for  the  pay- 
payment  of  50i."  is  good. 

The  words  "with  intent"  in  an  indictment  for  forgery,  apply  to  the  verb  to  which  the 
prisoner's  name  is  the  nominative ;  therefore,  a  count  which  states  that  the  prisoner 
*<  did  forge"  a  promissory  note  for  601,,  "  on  which  said  promissory  note  is  an  indorse- 
ment as  follows,  C.  J.'  with  intent  to  defraud  W.  B.  8.,"  sufficiently  charges  that  the 
forged  note,  and  not  the  indorsement  was  the  thing  by  which  the  prisoner  intended  to 
defraod  W.  R.  8. 

Whether  the  sta^te  7  Geo.  4,  c  46,  is  trnperathe,  that  forgeries  to  defraud  joint- stock 
banks  mtut  be  laid  to  defraud  one  of  their  registered  officers  under  that  act,  or  whether 
it  is  sufficient  to  lay  it  with  intent  to  defrand  "  A.  B.  and  others,"  Quaere^^But,  sembU, 
that  the  latter  mode  is  good. 

The  returns  made  to  the  Stamp-office  under  the  stat  7  Geo.  4,  c  46,  are  not  the.  only 
evidence  to  prove  the  existence  of  a  banking  company  under  that  act 

FoROXRY.  The  first  oomit  of  the  indictment  ohiuged  that  the  priaoneri  on 
the  26th  of  February^  1886|  did  ''forge  a  certain  prominory  note;  which. b  as 
follows  :— 

Woebly,  Feb.  28, 1886. 
£50  Of.  Od. 

Three  months  after  date  I  promise  to  pay  to  Mr.  Charles  James  or  order, 
fifty  pounds,  yalae  receiTed. 

John  EYans. 

At  Messrs.  Sir  J.  W.  Labbock  k  Co., 
Bankers,  London. 
i^f^fui       On  which  said  promissory  note  is  an   indorsement  as  ^follows, 
^^^J  'Charles  James,'  with  intent  to  defrand  William  Rossel  Skey,  and 
others." 

The  second  connt,  which  was  for  "uttering,  disposing,  and  puttbg  off,''  was 
exactly  in  a  similar  form. 

The  third  count  charged,  that  the  prisoner  did  "forge  a  certain  other  promis- 
sonr  note  for  the  payment  of  50/.''  with  the  like  intent. 

The  fourth  count  was  an  exactly  similar  count,  for  uttering,  disposing  of,  and 
putting  off. 

The  prisoner  was  a  timber-merchant,  who  resided  at  Newent,  in  Gloucester- 
shire, and  had  for  some  time  kept  an  account  with  the  Oloucestershire  Banking 
Company,  of  which  Mr.  Skey  acted  as  manager,  he  having  shares  in  that  esta- 
blishment. The  prisoner  had  deposited  frith  the  bankers  three  ffuarantees  for 
lOOL  each,  signed  by  his  brothers,  by  which  they  undertook  to  be  answerable 
if  he  overdrew  his  account;  and  it  was  admitted  that,  at  the  time  of  the  trial, 
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the  priflODer  did  not  owe  the  proaeeiitor  anything.  There  was  no  eridenee  giren 
•8  to  the  BAnkinf  ComfMUiy,  except  that  it  was  stated  hy  Hr.  Skey  and  one  of 
the  clerks^  that  the  former  was  manager,  and  had  shares,  and  th^  this  hank 
was  not  a  corporation.  Evidence  was  given  that  the  note  was  in  the  prisoner's 
handwriting,  and  thai  '^  John  Evans*'  was  a  fictitions  signature,  and  that  there 
were  no  funds  ai  Messrs.  Lnhbock's  to  meet  the  note.  The  prisoner  had  paid 
the  note  in  ai  the  proaecnt<^s  hank,  hat  whether  he  bron^t  it  himself,  or 
whether  he  sent  it  by  the  Newent  carrier,  was  not  proved,  as  none  of  the  wit- 
nesses coold  recollect. 

GreaveSf  for  the  prisoner.  There  is  no  evidence  of  anything  done  by  the 
prisoner  in  the  county  of  the  city  of  Gloucester. 

W.  J.  Alexander,  for  the  prosecution.  The  prisoner  may  be  tried,  by  the 
24th  section  of  the  stat.  1  WilL  4,  c.  66,  in  any  county  where  he  is  in  cus- 
tody. 

*It  was  proved  that  the  prisoner  was  in  custody  in  the  dty  of  Oloii-  ^^555 
cester  since  the  9th  of  April.  *> 

Pattsson,  J.  This  court  is  at  this  moment  in  the  county  of  the  mty  of 
Gloucester,  though  yesterday  it  was  considered  part  of  the  county  of  Glon- 
cester.(a) 

Greave$,  There  is  no  averment  in  the  indictment  that  the  prisoner  was  in 
custody  in  the  city.  In  cases  of  bigamy,  where  the  prisoner  is  tried  out  of  the 
place  where  he  is  apprehended,  it  is  always  stated  in  the  indictment  In  the 
case  of  Bex  v.  Treoame,  M.  C.  C.  298,(6)  a  point  arose  something  like  that  in 
the  present  case. 

Pattison,  J.  In  the  case  of  John  Thomas  Eraser,  who  was  tried  at  the 
Old  Bailey  for  bigamy  in  September,  1833,  the  indictment  stated  the  two  mar- 
riages to  be  in  distant  counties,  and  then  continued,  ''And  the  jurors  aforesaid, 

upon  their  oath  aforesaid,  do  say,  that  J.  T.  F.  was  apprehended  on  the 

day  of f  at '"  and  the  Judges  held  that  these  olanks  made  the  indiet- 

>fDent  bad.  That  shews  that  the  averment  was  necessary.  However,  in  that 
case  the  indictment  stated  the  bigamy  to  be  out  of  the  jurisdiction,  and  there 
it  was  necessary  to  have  the  averment :  but  by  the  stat.  1  Will.  4,  c.  66,  s.  24, 
the  oiFence  may  be  laid  in  the  county  where  it  did  not  arise.  I  think,  there- 
fore, that  proving  the  party  in  custody  here  is  sufficient. 

OreaveSf  and  F,  V.  Lee,  for  the  prisoner.  This  being  *a  banking  r^eeg 
company  under  the  stat.  7  Geo.  4,  c.  46,  Mr.  Skey  must  be  proved  to  be  ^ 
manager  of  this  bank  by  proof  of  the  stamp-office  returns.  In  Rex  «.  Burgiss, 
ante,  p.  490,  the  objection  was  made,  and  Mr.  Justice  littledale  said  that  he 
would  reserve  it;  and  in  Bex  v.  Court,  ante,  p.  486,  this  evidence  was  given. 
Secondlv,  the  only  intents  laid  are  to  defraud  Mr.  Skey,  who  is  connected  with 
the  banking  company.  Now  there  could  be  no  intent  to  defraud  the  bankers, 
fts  they  had  guarantees  to  a  much  larger  amount.  Thirdly,  it  is  left  doubtful 
by  the  words  of  the  latter  parts  of  the  first  and  second  counts,  whether  the 
intent  to  defraud  was  by  the  note  itself,  or  the  indorsement.  It  might  be  read, 
^*  on  which  note  was  an  indorsement  with  intent  to  defraud.''  Fourthly,  the 
last  two  counts,  which  do  not  set  out  the  note,  are  bad,  as  they  do  not  aver  it 
to  be  a  note  for  the  payment  of  money.  The  instrument  is,  by  the  stat.  2  & 
3  Will.  4,  0.  123,  to  be  described  as  in  larceny,  and  there  a  value  would  be 
stated.  And,  fifthly,  that  by  the  stat.  7  Geo.  4,  c.  46,  the  returns  to  the 
stamp-office  are  the  only  proper  proof  that  this  is  a  banking  company. 

(m)  See  R.  v.  Qongh,  Dong.  760. 

(6)  In  that  case  it  was  held,  that  where  a  statute  makes  an  offence  committed  alter  a 
given  day  triable  in  the  county  where  the  party  is  apprehended,  and  aathoiiscs  laying  it 
M  if  committed  in  that  county,  and  does  not  rary  the  nature  and  character  of  the  offence, 
it  is  no  objection  that  the  day  laid  in  the  indictment  is  before  the  day  the  statute  men- 
tions, if  the  offence  were  in  fact  committed  after  that  day. 
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Pattxson,  J.  The  Court  mast  take  judicial  notice  of  what  a  promiflsory 
note  is. 

W.  J.  Alexander.  This  indictmeDt  is  framed  on  the  stat.  1  Will.  4,  o.  66  ; 
and  hy  the  28th  sect,  an  intent  to  defraud  a  banking  firm  may  be  laid  to  defraud 
''  A.  B.  and  others/'  If  Mr.  Skey  had  been  averred  to  be  manager,  it  might 
have  been  necessary  to  prove  him  so  in  the  mode  pointed  out  by  the  stat.  7  Geo. 
4y  c.  46.  The  case  of  Edwards  v.  Buchanan,  3»B.  &  Ad.  788,  decides  that  the 
*5fi71  '3^°^P'0ffi^  returns  are  not  the  only  mode  of  proof;  and  as  to  *the  in- 
^  tent,  that  b  proved,  if  there  was  a  possibility  of  the  bankers  being  de- 
frauded. 

Patteson,  J.  Ton  need  not  trouble  yourself  with  the  point  as  to  the  lay- 
ing the  indictment.  The  words  <<  with  intent"  must  apply  to  tlie  verb  to  which 
the  prisoner's  name  is  the  nominative. 

W,  J,  Alexander.  The  stat.  2  &  3  of  Will.  4,  c.  128,  says  the  note  shall  be 
described  as  in  larceny  \  but  if  a  value  was  alleged  in  this  case,  it  would  be  a 
contradiction,  as  we  say  that  it  is  forged  and  valueless. 

Greveat.  The  stat.  1  Will.  4,  c.  66,  mentions  all  the  statutes  intended  to  be 
altered  or  repealed  by  it;  and  the  stat.  7  G.  4,  c.  46,  is  not  one  of  them. 

Patteson,  J.  It  b  quite  dear  that  there  was  no  intention  to  repeal  that 
act. 

Greaves.  The  third  and  fourth  counts  should  have  been  for  forging  and 
utterins  a  forged  note,  purporting  to  be  a  promissory  note,  for  the  payment  of 
50^  I  dp  not  say  that  it  need  have  been  averred  positively  to  be  of  that  value; 
and  the  intent  to  defraud  is  negatived  by  the  result.  . 

Patteson,  J.  It  is  impossible  for  me  to  say,  that  at  the  time  this  note  was 
^ven  to  the  bankers,  the  prisoner,  because  he  had  given  guarantees,  had  no 
intent  to  defraud.  That  is  a  question  for  the  jury.  With  respect  to  the  laying 
the  intent  to  defraud  Mr.  Skey  ''  and  others,"  that  depends  on  whether  I  must 
take  the  28th  sect,  of  the  stat.  1  Will.  4,  c.  66,  to  apply  to  joint-stock  banks; 
the  objection  is,  that  the  stat.  7  Geo.  4,  c.  46,  is  imperative ;  hpwever,  I  am 
*55S1  ^^^  prepared  to  say  that  an  ^indictment  would  not  be  good,  naming 
•■  every  one  of  the  banking  company.  It  may  be  supposed  that  the  Legis- 
lature intended  the  28th  sect,  to  apply  only  to  bankers  at  common  law.  There 
are  many  cases  to  which  that  statute  would  apply,  but  still  the  words  are  quite 
general,  and  I  am  not  at  all  sure  that  it  was  not  meant  to  be  cumulative,  and 
that  the  prosecutors  may  adopt  either  the  one  mode  or  the  other.  My  impres- 
sion is  that  they  may.  I  do  not  say  positively  I  will  reserve  the  point,  but  I 
will,  if  on  consideration  I  should  think  there  is  anything  in  it.  With  respect 
to  the  objections  to  the  third  and  fourth  counts,  I  think  that  the  clause  in  the 
stat.  1  &  2  Will.  4,  c.  123,  must  be  taken  in  reference  to  the  subject-matter, 
and  so  as  to  make  a  sensible  construction.  It  would  be  quite  nonsense  to  re- 
quire in  an  indictment  for  a  forgery  all  the  statements  which  are  necessary  in 
an  indictment  for  larceny,  one  of  which  always  is,  that  the  note  is  due,  and 
unsatisfied.  I  take  the  enactment  only  to  mean  that  the  description  of  the 
instrument  shall  be 'the  same  as  in  larceny.  Here  is  stated  to  be  a  promissory 
note  for  60Z.  It  is  certainlv  not  said  to  be  50/.  in  money,  but  I  must  take  a 
promissory  note  for  50/.  to  be  for  50/.  of  lawful  money,  and  not  50  pound  of 
lead,  or  aoy  other  articles;  and  as  to  the  objection  that  the  stamp  office  returns 
aie  the  only  proof  of  this  being  a  company,  I  certainly  cannot  agree  to  that ; 
for  I  cannot  conceive  that,  by  omitting  to  make  a  return,  they  would  cease  to 
be  a  company,  and  could  not  sue  in  the  name  of  their  officer.  The  only  objec- 
don  that  weighs  on  my  mind  is  that  as  to  the  28th  sect,  of  the  stat  1  Will. 4, 
c.  66.  The  prisoner  was  acquitted  on  the  merits. 

W,  J.  Alexander^  and  Lewi$,  for  the  prosecution. 

Greaves,  and  F.  V.  Lee,  for  the  prisoner. 

[Attorneys— FtftoiM,  and  JEtaU.} 
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*REX  V.  HBNRY  HIGGINS  COOKE. 

An  iadictnrant  for  petjnry,  asBlgned  on  an  affidaTit  made  for  tbe  pmpose  of  setting  aaade 
a  jadgment  signed  since  tbe  mle  of  H.  T.,  4  Will.  4,  alleged  that  the  jndgment  was 
entered  np  <*  m  or  at  of"  Trinitj  Term,  5  Will,  4  :-.-Held,  that  this  was  bad ;  and  the 
judge  would  not  amend  it  under,  the  stat  9  Geo.  4,  c.  15.  Amendments  under  that 
statute  should  be  reiy  sparingly  made  in  criminal  cases.  An  allegation  that  the  de- 
fendant made  his  warrant  of  attorney  directed  to  R.  W.  and  F.  B.,  *'  then  and  §HU 
being  attomies"  of  K.  B.,  is  proved  by  putting  in  the  warrant  of  attorney. 

Pebjttbt  alleged  to  have  been  committed  in  an  affidavit  made  for  the  pur- 
pose of  setting  aside  a  jndgment  entered  up  upon  a  warrant  of  attorney.  The 
indictment  charged  that  the  defendant  made  his  warrant  of  attorney,  directed  to 
Bobert  Wataon  and  Francis  Broughton,  ''  then  and  still  being  attomies"  of  the 
King^s  Bench,  and  that  '^afterwMds,  to  wit  tn  or  as  o/*  Trinity  Term''  in  the 
5th  Will.  4,  judgment  was  entered  up  on  the  said  warrant  of  attorney.  The 
warrant  of  attorney  was  produced,  and  an  examined  copy  of  the  record  of  the 
judgment  put  in ;  and  in  the  mamn  of  the  record  was  entered  <<  June  the  26th, 
5  Will.  4/'  pursuant  to  the  mle  H.  T.  4  Will.  4,  No.  8. 

Ortavti  and  Orijppi  for  the  defendant.  There  is  no  evidence  of  the  parties 
named  in  the  warrant  of  attorney  being  now  attorneys. 

Pattkson,  J.  As  the  defendant  admits  them  to  be  so  at  the  time  the  war- 
rant was  given,  by  executing  it,  it  must  be  presumed  that  they  still  oootmue  to 
be  so. 

Greawi  and  Onpp$,  The  indictment  is  also  bad  for  alleging  the  judgment 
to  be  recovered  'Mn  or  as  of  Trinity  Term.''  Eveiy  avqnnent  in  an  indictment 
must  be  positive,  and  an  averment  in  the  alternative  is  clearly  bad }  this  is  laid 
down  in  1  GbiUy  Crim.  Law,  280;  Bex  v.  Stocker,  5  Mod.  187,  S.  0. 1  Salk. 
842;  Bex  v.  Brereton,  8  Mod  828;  Bex  p.  Stoughton,  2  Sess.  Oa.  25;  and 
Bex  V.  Flint,  1  Sess.  Cas.  807 ;  so  an  alternative  in  a  conviction  renders  it 
Ud.<e) 

*God9on  and  ^iis&y  for  the  prosecution.    The  judgment  being  in  the  r*g^ 
vacation  after  Trinity  Term,  is  "as  of  that  term/'  and  the  words  "in  I- 
or''  may  be  rejected  as  surplusage. 

Patteson,  J.  Since  the  new  rules,  is  not  a  jud^ent  to  be  considered  aa, 
in  point  of  law,  a  judgment  of  the  day  upon  which  it  was  signed  ?  The  rale 
provides  that  it  shall  not  have  relation  to  any  other  day. 

Oodsan.  That  point  has  never  been  decided ;  and  assuming  that  it  were  so, 
at  all  events  the  record  may  be  amended  under  the  9  Geo.  4,  c.  15. 

Grtave$. — ^The  objection  here  arises  on  the  &oe  of  the  indictment  If  this 
indiotment  is  good,  why  may  not  an  indictment  be  good  which  has  twenty  aver- 
ments in  the  disjunctive  f  Secondly,  the  power  under  the  9  Geo.  4,  o.  15,  only 
extends  to  eases  where  common  care  has  been  used;  Jelf  v.  Ori^,  4  Gar.  k 
P.  22. 

Pattesoic,  J.  It  was  held  in  the  case  of  Briant  v.  Eicte,  1  M.  &  M.  359, 
that  Where  a  jndgment  was  stated  to  be  of  one  court,  and  was  in  fact  of  ano- 
ther, the  record  might  be  amended. 

Oreave:  In  that  case  there  was  one  positive  averment,  which  turned  out  to 
be  incorrect;  here,  not  only  must  one  averment  be  amended,  but  another  must 
be  struck  out,  wUoh  is  more  than  the  act  authorises  to  be  done. 

Pattkson,  J.  I  do  not  see  how  I  can  say  that  this  is  sufficient;  I  do  not 
mean  to  say  that  it  cannot  be  amended ;  the  words  of  the  act  are, ''  When  any 
variance  shall  appear  between  any  matter  in  writing  or  in  print  produced  in 
evidence,  *and  the  recital  thereof  upon  the  record." — ^This  is  oertainly  rnt^\ 
a  recital  upon  the  record,  but  I  am  not  prepared  to  say  that  the  amena-  ■- 

(«)  Bex  V.  North,  6  D.  4  B.  143.    B.  v.  Paia,  T  D.  C.  R.  678. 
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ment  onght  to  be  made.  It  should  be  done  yery  sparingly  in  oriminal  cases. 
Upon  the  faoe  of  it  this  is,  according  to  the  rule,  a  judgment  of  the  day  upon 
which  it  was  actually  signed.  It  was  quite  clear  that  the  party  would  know 
that  it  was  not  a  judgment  of  any  previous  time.  I  think  there  is  somethinff 
also  in  the  objection  to  the  averment  <<  in  or  as  of;"  that  would  be  a  very  good 
reason  why  I  should  not  amend  if  I  had  the  power.  I  have  conferred  with  my 
brother  Littledale ;  and  I  think  that  the  judgment  is  not  properly  stated ;  '<  in 
or  as  of"  is  not  a  correct  mode  of  stating  it;  and  even  if  it  were,  it  is  not 
according  to  the  fact.  Under  all  the  circumstances  I  do  not  feel  called  upon  to 
amend.(a)  Verdiclr-Not  Guilty. 

Godim,  and  Juabyy  for  the  prosecution. 

Greaves^  and.  Or%j[>ps,  for  the  defence. 

[Attorneys— iSboOi^e,  and  G.  W.  BtiUt.} 
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BBTOBB  LORD  DSNMAN;  0.  J.,  AND  MB.  JTTBTIOK  YAUOHAN. 

CARDIFF  ASSIZES. 

BXFOBS  LORD  DXNlfAN,  0.  J. 

EVAN  EVANS  v.  W.  B.  M.  USLE,  Clerk,  and  G.  B.  M.  LISLE.  July  15. 

la  action  on  the  case  for  placing  lighted  brimstone  in  a  church  tower,  wberebj  theplain- 
tiff|  who  with  others,  was  ringing  the  bdls,  wai  annoyed  by  the  fames ;  the  defendant 
pleiuled,  let,  the  general  issue ;  and,  2nd,  that  the  plaiatitr  was  wrongfully  in  the 
church  tower,  making  a  disturbance,  and  that  the  rector  requested  him  to  depart,  and 
that,  as  he  would  not,  the  defendant,  by  the  command  of  the  rector,  placed  and  lighted 
the  brimstone,  to  cause  the  plaitftiff  to  depart : — Held,  that,  to  support  the  special  plea, 
CTidence  must  be  giyen  of  the  request  to  depart,  and  also  of  the  rector's  authority  to 
the  defendant  to  put  the  brimstone :— Held  also,  that,  to  entitle  the  plaintiff  to  a  Ter- 
dict  on  the  general  issue,  the  Jury  mast  be  satisfied  that  the  plaintiff  soatained  some 
substantial  damage  from  the  fomes  of  the  brimstone. 

Gasb.  The  declaration  stated,  that,  whereas  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendantSy  the  plaintiff  was  in  a  close  and 
confined  plaoe,  that  is  to  say,  a  certain  chnroh  tower,  yet  the  defendants,  well 
knowing  the  premises,  bat  contriving,  &c.,  whilst  the  said  plaintiff  was  in  such 
confined  place  as  aforesaid,  to  wit,  on  the  Ist  day  of  September,  1834,  wrong- 
fully, wickedly,  and  malicionsly  introduced  and  placed  in  the  said  close  and 
confined  place,  near  to  and  under  the  said  plaintiff,  divers  large  quantities  of 
Bolphur,  &c.,  and  wrongfully,  &c.  light  and  set  fire  to  the  same  in  the  said 
close  and  confined  place,  near  to  and  under  the  said  plaintiff,  whereby  divers 
great  quantities  of  thick  sulphurous  smokes  and  fumes  were  produced  and  issu- 
ed from  the  said  sulphur,  oc.,  and  fiUed  the  said  close  and  confined  place,  and 

(a)  It  should  be  obserred  that  the  stat  9  Geo.  4,  c.  15,  which  authorizes  the 
amendment  of  any  rariance  between  any  matter  "  in  wrUmg  or  m  prmf  produced  in 
CTidence,  and  the  recital  of  it  on  the  record,  applies  to  **  indietmmU  and  iitformaUoHt  far 
mkdtmeam&r;'*  as  well  as  to  civil  actions ;  bat  the  stat  3  ft  4  V^iU.  4,  c.  42,  s.  23,  which 
aathorisce  amendments  to  a  much  greater  extent,  applies  only  to  civil  oases,  and  to  cases 
of  quo  warranto  and  mandamos: 
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wholly  covered  and  enveloped  the  said  plaintiff,  and  the  «aid  plaintiff  was 
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thereby  and  therewith  then  violently  affected,  choked,  and  ♦smothered, 
insomuch  that  he,  the  said  plaintiff,  thereby  then  fell  down  and  beeame 
and  was  wholly  insensible,  and  to  all  appearance  dead,  and  so  remained  and 
continued  for  a  long  space  of  time,  to  wit^  for  the  space  of  one  hour  then  next 
following. 

Pleas.     1st  Plean-Not  guilty. 

2nd  Plea — As  to  the  introducing  and  placing,  in  the  said  place  in  the  decla- 
ration mentioned,  divers  quantities  of  sulphur,  brimstone,  pitch,  straw,  Ac.  and 
lighting  the  same,  &c.,  the  defendants  say  that  the  said  W.  B.  M.  Liale,  before 
and  at  the  said  time  when,  &c.  was,  and  from  thence  hitherto  hath  been  and 
still  is,  rector  of  the  rectory  of  the  parish  church  of  St.  Pagans'  in  the  ooanty 
of  Glamorgan,  and  that  the  sud  church  tower,  in  the  said  declaration  mention- 
ed, during  all  the  said  time  aforesaid  was,  and  is,  part  of  the  said  parish  chnrdi. 
And  the  defendant,  W.  B.  M.  Lisle,  being  such  rector  as  aforesaid,  the  plaintiff 
just  before  the  said  time  when,  &c.,  to  wit,  on  the  same  day  and  year  in  the 
said  declaration  mentioned,  was  unlawfully,  together  with  certain  other  persons, 
in  the  said  church  tower,  without  the  consent  and  against  the  will  of  the  said 
last-mentioned  defendant,  making  a  great  noise  and  disturbance  therein,  and  at 
the  said  time  when,  &c.  stayed  and  continued  therein,  making  such  noise  and 
disturbance,  without  the  leave  and  license,  and  against  the  wiU  of  the  said  last- 
mentioned  defendant,  to  the  great  disturbance,  disquietude,  and  scandal  of  the 
said  last-mentioned  defendant,  as  such  rector  as  aforesaid,  and  of  all  other  the 
peaceable  and  well-disposed  inhabitants  of  the   said  parish }  and  Uierefore  the 
said  W.  B.  M.  Lisle,  so  being  such  rector  as  aforesaid,  then  and  there  request- 
ed the  plaintiff  and  the  said  other  persons  to  cease  making  their  said  noise  and 
disturbance,  and  to  go  and  depart  from  and  out  of  the  said  church  tower,  which 
the  plaintiff  then  and  there  wholly  refused  to  do,  and  was  then  and  there  guilty 
of  violent  and  outrageous  conduct,  and  threw  stones  and  other  things  firom  tlie 
said  church  tower  into  the  said  church,  and  made  a  great  and  scandalous  noise 
and  disturbance  ♦therein,  and  then  and  there  rendered  it  imposssible  for   r^^o* 
the  defendants  gently  to  lay  their  hands  upon  the  plaintiff,  in  order  to  ^ 
remove  him  from  and  out  of  the  said  church  tower,  as  they  then  and  then 
endeavoured  to  do,  and  would  have  done.     And  the  plaintiff,  just  before  the 
said  time  when,  &c.  in  order  to  prevent  his  being  removed  from  the  said  church, 
placed  and  secured  himself  in  the  said  tower  with  the  said  other  persons,  so 
that  the  said  rector  could  not  gently  remove  him  from  and  out  of  the  same; 
wherefore  the  defendant,  W.  B.  M.  Lisle,  in  defence  of  his  possession  and  rii^t 
of  freehold  of  and  in  the  said  church,  as  such  rector  aforesaid,  and  the  defen- 
dant, O.  B.  M.  Lisle,  as  his  servant,  and  by  his  command,  because  the  plaintiff 
could  not  otherwise  be  removed  from  and  out  of  the  said  church  tower  as  afore- 
said, did  then  and  there  place  in  the  said  church,  under  the  said  tower,  certain 
small  quantities  of  sulphur,  Ac.,  and  did  a  little  light  and  set  fire  to  the  same ; 
and  did  thereby  cause  a  sn^all  quantity  of  smoke  and  fiime  to  be  produced  and 
issue  therefrom,  in  order  to  remove  and  cause  the  plaintiff  to  remove  from  and 
out  of  the  said  church  tower,  as  they  lawfully  might. 

3rd  Plea.  That  the  plaintiff,  before  and  at  the  said  time  when,  ^c,  was 
wrongfully  and  unlawfully  in  the  said  place  in  the  said  declaration  mentioned, 
the  said  place  then  being  part  of  the  parish  church  aforesaid.  And  that  the 
defendant,  W.  B.  M.  laslc,  before  and  at  the  said  time  when,  &c.  was  and  still 
is  such  rector  of  the  rectory  aforesaid,  and  that  the  said  place  in  which,  Ac., 
before  and  at  the  said  time  when,  &c.,  was  and  still  is  the  place  and  freehold  of 
the  said  last-mentioned  defendant  as  such  rector  as  aforesaid  in  right  of  his  said 
church.  Wherefore  the  last-mentioned  defendant,  as  such  rector  as  aforesaid 
in  his  own  right,  and  the  said  other  defendant,  as  his  servant,  and  by  his  com- 
mand, at  the  said  time  when,  &o.,  introduced  and  placed^  and  lit  and  set  fire  to 
said  sulphur,  Ac.,  in  the  said  place  in  which,  Ac. 
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Beplicaiion  to  tbe  second  plea — ^Admitting  that  the  defendant,  W.  B.  H. 
MQ^-i  Lisle,  was,  and  still  is  rector,  and  *that  the  church  tower  was,  and 
^  still  is,  part  of  the  chnrch  of  St.  Fagans,  with  de  injuria  as  to  the 
residue. 

Replication  to  the  third  plea — ^That  the  plaintiff  was  not  wrongfully  and  un- 
lawfully in  the  said  place  in  the  declaration  mentioned. 

It  appeared  in  evidence,  that  the  plaintiff  and  eight  others,  without  the  con- 
sent of  the  rector,  obtained  an  entrance  into  the  church  tower  of  8t.  Fagans,  by 
means  of  ladders  and  ropes,  and  by  trampling  over  the  roof  of  the  church,  and 
commenced  ringing  the  church  bells ;  that  the  defendant  Mr.  George  Lisle  re- 
re^uested  them  to  come  down,  and  that  they  refused,  upon  which  he  put  some 
brimstone  into  a  milk  pan,  set  fire  to  it,  and  placed  it  on  the  floor  of  the  belfry, 
about  thirty  feet  below  the  bells;  that  the  fumes  arising  from  the  brimstone 
were  very  unpleasant  to  the  ringers,  who  ceased  to  ring,  and  ran  up  to  the  leads 
of  the  tower  for  air,  but  soon  returned  with  water,  which  they  threw  upon  the 
brimstone,  put  it  out,  and  continued  to  ring  by  turns  for  the  rest  of  the  day. 

Lord  Denman  (in  summing  up).  There  are  two  principal  questions  for  your 
consideration : — 1st,  Has  it  b^n  proved  that  the  defendants  committed  the  in- 
jury J  2ndly,  Have  they  made  out  their  justification  f  But  even  should  you 
think  it  proved  that  the  defendants  committed  the  act  complained  of,  and  uiat 
they  have  also  not  succeeded  in  making  out  their  justification,  before  you  can 
find  for  the  plaintiff,  you  must  be  also  satisfied  that  the  plaintiff  has  sustained 
some  substantial  damase;  it  is  not  every  unpleasantness  or  inconvenience  that 
will  be  a  good  ground  for  an  action  like  the  present.  There  are  many  nuisances 
which  the  law  will  not  recosnize;  as,  by  building  so  as  slightly  to  obstruct  ano- 
ther's light,  or  to  shut  out  his  view  of  a  fine  prospect,  and  the  like.  Ton  must 
be  satisfied  that  the  plaintiff  has  sustained  some  substantial  damage.  As  to  the 
Rev.  William  Lisle,  there  is  no  evidence  whatever  of  his  having  participated  in 
*5661  ^'^^^^'^S  ^^®  nuisance ;  *it  will  therefore  be  your  duty  to  acquit  him  on 
^  the  general  issue.  As  to  Mr.  George  Lisle  it  has  been  proved,  that  he 
placed  the  bghted  brimstone  in  the  tower ;  and  he  has  also  failed,  I  think,  in 
making  out  his  justification,  inasmuch  as  he  has  not  proved, either  that  the  plain- 
tiff was  requested  by  the  Rev.  W.  Lisle  to  come  down,  or  that  the  brimstone 
was  placed  in  the  tower  by  .the  authority  of  the  Rev.  W.  Lisle.  Still,  it  will 
be  for  you  to  say,  whether,  by  reason  of  what  he  did,  the  plaintiff  sustained  any 
substantial  damage ;  if  you  think  that  he  has  not,  you  will  acquit  the  defendant 
George  Lisle  also. 

The  jury  found  that  the  plaintiff  had  sustained  no  sabstantial  damage 

Verdict  for  the  defendant  on  the  general  issue,  and  for  the  plaintiff  on 
the  special  pleas. 

OhOttm,  and  E.  V.  WiUums,  for  the  plaintiff. 

J.  EvafUy  and  Nichott,  for  the  defendants. 

[Attorae7»-*£Mt,  and  AqiiUtfu.] 


CARMARTHEN   ASSIZES. 


HOWSLL  t^.  LEWIS  and  Another.    Jufy  20. 

Oa  the  trial  of  an  ^ectment  in  1835,  between  landlord  and  tenant,  a  verdict  was  taken 
by  consent  for  the  plaintiff,  it  being  then  agreed  that  the  defendant  "  is  not  to  be  called 
npon  for  anj  rent  now  dae."  Tbe  defendant  bad,  with  another  person,  given  a  pro- 
missory note  to  bis  landlord,  to  secure  the  payment  of  half  a  year's  rent  due  at  Lady- 
day,  1834 :— 'Held,  that  this  agreement  eztingoished  the  landlord's  claim  on  the  note. 
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Bbbt,  on  a  promiBsorj  note  for  88/.  lOt.,  made  bj  defendants  in  feyoor  of  the 
plaintiff,  and  payable  on  demand.  The  plea  Be.t  fortb^  that  the  note  was  givm 
aa  a  security  '*'for  rent  due  from  the  defenduit  Lewis^  to  the  plaintiff;  r^^m 
that  the  plaintiff  afterwards  brought  an  action  of  ejectment  against  ■- 
Lewis,  which  action  was  settled  on  the  terms  of  the  plaintiff  giving  up  the  rent 
secured  by  the  note. 

Replication — ^Denying  that  the  rent  secured  by  the  note  was  forgiven. 

It  appeared  that  the  note  was  given  for  half  a  year's  rent  due  from  the  defend- 
ant Lewis  to  the  plaintiff  on  the  25th  of  March,  1884 ;  that  afterwards  the  plain- 
tiff brought  an  ejeotment  against  the  defendant  Lewis,  which  came  on  to  be 
tried  at  GirmartheU;  in  July,  1835 ;  there  being  then  due  to  the  plaintiff  a  year's 
rent,  besides  the  half  years  rent  secured  by  the  note  in  question,  and  which 
then  remained  unpsid :  that,  on  the  case  being  called  on,  a  verdict  was  taken 
tor  the  plaintiff  by  consent,  on  the  following  terms,  which  were  endorsed  on  one 
of  the  briefs,  and  signed  by.  the  counsel  on  each  side, 

''  Verdict  for  the  lessor  of  the  plaintiff  by  consent,  the  defendant  to  continue  in 
possession  of  the  premises  one  fortnight  from  the  date  hereof,  and  not  to  be  called 
ufon  for  any  rent  now  due^  or  which  shall  accrue  due  at  the  end  of  the  said  fort- 
night, or  for  any  damages  or  costs  in  this  action. 

(Signed)  Geo.  Chilton. 

£.G.  Lloyd  Hall. 

22nd  July,  1835.'' 

Lord  DxNMAN,  C.  J. — ^The  question  raised  in  this  case  is  a  pure  question  of 
law  as  to  the  construction  of  the  agreement ;  and  whether  rent,  which  has  been 
secured  by  the  note  of  the  tenant  and  a  third  person,  can  still  be  considered  rent 
due.  However,  I  will  leave  it  to  the  jury  to  say  what  was  the  intention  of  the 
parties.  The  jury  found  for  the  defendant. 

.  Lord  Dknman,  0.  J.    Mv  opinion  is  also  in  favour  of  *the  defend-  neggg 
snt;  I  think  that,  in  point  of  law,  he  is  entitled  to  a  verdict  on  the  con-  ^ 
struction  of  the  agreement. 

J,  Evan9,  and  BaUy  for  the  plaintiff. 

ChiUanj  taii  E.  V.  FtZ^iamt,  for  the  defendant 

^Attoni6y8--V,  if.  Epom,  and  jBT.  Lewit,^ 


HAVERFOBD-WEST  ASSIZES. 


REX  t^.  THOMAS  REBS.    ^»ify.  26. 

A  gsrdener  liTed  in  a  house  of  his  mMter,  qaite  separate  from  the  dwelUng-honse  of  his 
master,  and  the  gardener  had  the  entire  control  of  hoase  he  lired  in,  and  kept  the  key : 
Held,  that  on  an  indictment  for  burglary,  the  gardener's  house  mig^t  be  laid  either  as 
his,  or  as  his  master's. 

The  prisoner's  statement,  taken  down  on  the  examination  before  the  magistrate,  may  be 
prored  without  calling  either  the  magistrate  or  his  clerk. 

It  is  no  objection  to  the  girlng  in  eridence  the  prisoner's  statement  before  the  magistrate, 
that  it  was  made  in  answer  to  questions  put  hj  the  magistrate,  if  it  was  read  OTer  to 
him,  and  he  said  it  was  correct 


Thb  prisoner  was  indicted  for  harglarionsly  breaking  and  entering  the  dwell- 
ing-honse  of  one  John  Lewis,  and  stealing  therein  certain  pieces  of  money,  the 
property  of  the  said  John  Lewis.     A  second  coant  described  the  hoase  as  before, 
»at  laid  the  property  in  the  money  in  the  Baron  de  Rutzen. 

It  appeared  that  the  prosecutor  John  Lewis  was  gardener  to  the  Baron  de 
Rutien,  at  Slebetch-hall,  and  that  he  oconpied,  as  gardener,  a  cottage  in  his 


I 
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master's  audmk^  Hbni  he  slept  in  the  cottage,  and  k^  the  key,  b»t  took  lus. 
meals  witn  the  other  serrants  in  the  house ;  that  he  paid  do  rent,  and  oonsidered 
himself  liable  to  ^?e  np  the  <K>ttag0  whenever  he  ceased  to  be  gardener ;  that  on 
his  master  going  from  home  he  gave  him  a  sum  of  money,  wh^ewith  to  pay  the 
other  servants,  and  that  he  placed  it  in  a  box  in  the  oottagOy  and  that  the  cot- 
^5691  ^^  ^^  broken  *into  and  the  money  stolen  which  was  the  oflfenoe,  with 
^  which  the  prisoner  was  charged. 

JE.  V.  WiUiamtf  for  the  prisoner;  submitted  that  John  Lewis,  the  prosecutor 
took  no  interest  in  the  cottage  in  question,  but  merely  occupied  it  in  right  of 
his  master,  and  that  it  should  therefore  have  been  described  as  the  dwelling* 
house. of  the  master. 

Lord  D£NBfAN,  C.  J.  As  the  bnilding  in  which  the  servant  slept  in  this 
case  is  quite  distinct  and  apart  from  his  master's  place  of  residence,  and  as  he 
had  a.  perfect  control  over  it,  and  kc^t  the  key,  I  think  that  it  is  well  described 
as  the  dwellin^houae  of  the  servant;  but  I  do  not  think  that  the  indictment 
would  have  b^n  bad,  had  it  laid  the  house  as  that  of  the  master. 

The  prisoner's  statement  b^ore  the  committing  magbtrate  was  proved  by  a 
witness,  who  d^MMcd  to  the  signatures  ai  the  magistrate  and  prisoner;  but  nei- 
ther the  magistrate  nor  his  clerk  was  called. 

Lord  Dbnman,  C.  J.  I  think  it  may  be  given  in  evidence,  without  calling 
the  magistrate  or  his  clerk.(a) 

It  appeared  that  part  of  the  prisoner's  statement  had  been  m^e  in  answer  to 
questions  put  to  him  by.  the  magistrate,  but  that  it  was  afterwards  read  over  to 
him,  and  that  he  said  it  was  in  substance  correct 

Lord  DsNMAN..   I  think  it  is  receivable 
4cgyQ-|      The  statement  was  read.(&) 

^      *J.  Hvans,  and  Jqnes,  for  the  prosecution. 

E.  F.  WUlianUf  for  the  prisoner. 

[Attoixieja — Jamet^  and  SeetJ] 


DAYIES  V.  STEPHENS.    J»^y26. 

The  user  of  a  way  during  the  occupation  of  tenant!  does  not  bind  the  landlord  unless  he 
was  aware  of  it;  bnt  if  the  aser  has  been  for  a  great  length  of  time,  it  may  be  pre- 
samed  that  he  was  aware  of  it 

If,  in  an  action  of  trespass,  the  defendant  pleads  a  footway,  his  plea  is  supported  by 
proof  of  a  carriage-way,  as  a  carriage-way  always  indndes  a  foot-way.  A  gate  being 
kept  across  a  way  is  not  conclusive  that  it  is  not  a  public  way,  as  the  way  may  hare 
been  granted  to  the  public  with  a  resenration  of  the  right  of  keeping  a  gate  across  it 
to  prevent  cattle  straying. 

Trsspass  for  breaking  and  entering  plaintiff's  close,  called  Monk  Haven 
Lavs,  and  treading  down  the  grass,  &c. 

rlea — A  public  right  of  footway  for  all  the  King's  subjects  into,  through, 
and  over  the  locus  in  quo,  and  justifying  thereunder  as  one  of  the  public. 

Replication — ^traversing  the  plea. 

The  way  claimed  was  a  footpath  from  a  public  parish  road  over  the  close  in 
question,  down  to  the  sea,  where  there  was  a  small,  inlet.  In  order  to  suppjort 
the  claim,  the  defendant  proved,  that,  for  the  last  thirty  or  forty  years  (during 
all  which  time  the  close  was  in  the  occupation  of  tenants),  fishermen  had  been 
known  occasionally  to  land  and  carry  up  fish  along  the  way  in  question ;  that 
others  came  up  that  way  for  water,  or  when  driven  in  by  stress  of  weather;  that 

(a)  See  the  cases  of  Rex  v.  Foster,  ante,  p.  148,  and  Bex  v.  Hopes,  ante,  p.  136, 
(6)  See  the  case^f  Bes  v.  Jones,  Oarr.  Supp.  Id. 
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some  went  d<»wn  that  way  to  bathe,  and  that  others  were  known  to  haol  up 
wreck,  sand,  stones,  and  sea  weed  by  the  way  claimed,  without  its  ever  having 
been  objected  to  by  the  different  tenants.  Bat  it  appeared  that  gates  had  been 
kept  sometimes  locked  across  the  way,  and  it  never  had  been  known  to  be 
repaired  by  the  parish.  ' 

Lord  Denman.  I  never  before  remember  a  way  being  claimed  withoni 
stating  to  what  place,  or  from  whence  it  leads. 

E,  F.  WUUams,    The  iray  claimed  here  is  one  from  a  ^public  parish   r^gir-i 
road  to  the  sea,  which  is  the  king's  common  highway,  and  the  terminns  ■- 
of  all  ways. 

Lord  Penman,  C.  J.,  in  summing  np.  The  question  for  you  is,  has  the 
defendant  proved  a  public  right  of  footway  over  the  phiintiff's  dose,  by  shew- 
ing a  constant  use  and  enjoyment  on  the  part  of  the  public,  with  the  aeqniesoenoe 
of  the  parties  interested  f  All  the  acts  of  user  seem  to  have  taken  place  during 
the  occupation  of  tenants,  and  their  submitting  to  them  cannot  bind  the  owner 
of  the  laod  without  proof  of  his  also  being  aware  of  it;  but  still,  if  you  think 
that  such  acts  of  user  went  on  for  a  great  length  of  time,  you  may  presume  that 
the  owner  had  been  made  aware  of  them.  The  user  proved  rather  goes  to  sup- 
port  a  carriage  way  than  a  footway ;  but,  if  you  think  the  former  has  beai 
established,  you  may  find  in  favour  of  the  latter,  as  a  carriage  way  always 
includes  a  footway.  The  fact  of  no  repairs  having  been  ever  known  to  be  done 
to  the  road  by  the  parish,  is  a  circumstance  from  which  you  may  infer  that  it 
is  not  a  public  road,  inasmuch  as  the  parish  is  bound  to  repair  all  public  roads. 
A  gate  being  kept  across  it  is  also  a  circumstance  tending  to  shew  that  it  is  no 
public  .road,  but  not  a  conclusive  one ;  for  a  road  may  have  originally  been 
granted  to  the  public,  reserving  the  right  of  keeping  a  ^te  across  it  to  prevent 
cattle  straying.  verdict  for  the  defendant 

Chilton  J  and  Jame$j  for  the  plaintiff. 

J.  JSvanSf  and  E.  V.  WiUianu,  for  the  defendant. 

[Attorneys — AiMUMrt,  and  Parry.] 

See  the  cases  of  Rez  v.  Barr,  4  Gamp.  16;  Wood  v.  Teal,  6  B.  ft  8.  454 ;  and  Harper 
e.  Charlesworth,  4  B.  ft  0.  574. 


♦MORRIS  ».  NUGENT.    July  27.  [*572 

To  f  asUfy  shooting  another  person^s  dog,  it  is  not  sniBcient  to  shew  that  the  dog  was  of 
a  feroctoos  disposition,  and  was  at  large.  To  justify  shooting  him,  he  must  be  actnallj 
attacking  the  party  at  the  time ;  therefore,  where  the  defendant  was  passing  the  plain- 
tiff's house,  and  the  plaintiff's  dog  ran  out,  and  bit  the  defendant's  gaiter,  and 
on  the  defendant  turning  round,  and  raising  his  gun,  the  dog  ran  awaj,  and  he  shot 
the  dog  as  he  was  running  awaj,  it  was  held  that  the  defendant  was  not  justified  in  so 
doing. 

Trespass  for  shooting  the  plaintiff's  dog.  Plea — ^That  the  said  dog  was  of 
a  miBohievons  disposition,  and  unfit  to  be  at  large,  whereof  the  plaintiff  had 
notice ;  that  the  dog  attacked  the  defendant,  and  would  have  bitten  him,  had 
he  not  defended  himself:  wherefore,  in  self-defence,  and  to  protect  himself  from 
being  bitten,  he  killed  bim. 

Replication — do  injnrift. 

On  the  part  of  tbe  defendant  evidence  was  tendered,  to  shew  that  the  dog  was 
of  a  mischievous  disposition,  and  bad  bitten  others 

J.  Eoans  objected  that  such  evidence  was  inadmissible,  as  being  irrelevant  to 
the  issue. 

Lord  Denman,  C.  J.    I  think  it  was  nnneoessarj  to  state  in  the  plea,  either 
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that  the  dog  was  of  a  misehieTons  digpoaitioB,  or  that  the  plaintiff  knew  it ;  for 
the  fact  of  the  dog  haying  attaoked  the  defendant,  would  be  a  sufficient  jnatifi- 
oation  for  shooting  him  in  self-defence,  whether  the  dos  was  of  a  mischieyoos 
disposition  or  not :  but  yon  ought  to  haye  demurred  to  the  plea  for  setting  out 
inreleyant  facts :  haying  taken  issue  upon  the  plea,  I  cannot  say  that  the  eyi- 
denoe  is  immaterial. 

It  appeared  that,  as  the  defendant  was  passing  the  plaintiff's  house,  the  dog 
ran  out  and  bit  the  defendant's  gaiter,  and  that,  on  the  defendant  turning  round 
and  raising  a  gun  which  he  had  in  his  hand,  the  dog  ran  away,  and  that,  as  he 
was  running  away,  and  before  he  had  got  more  than  fiye  yards  off,  the  defend- 
ant shot,  and  killed  him. 

*5731  ^'  ^'^^'^  contended  that  the  aboye  eyidence  did  not  support  the  plea; 
-*  that  it  ought  to  haye  been  preyed,  that  *at  the  time  the  defendant  shot 
the  dog  he  was  in  the  act  of  attacking  him ;  whereas  here  it  appeared  that  he 
was  running  away ;  and  he  cited  Yere  y.  Lord  Cawdor,  11  Ea.  568,  and  Wright 
y.  Ramscott,  1  Saund.  84. 

Xiord  Denman,  C.  J.,  I  think  that  the  plea  has  not  been  nroyed,  and  the 
only  question  therefore  for  the  jury  will  be  one  of  damages.  The  circumstance 
of  a  dog  being  of  a  ferocious  disposition,  and  being  at  large,  is  not  sufficient  to 
justify  shooting  him ;  to  justify  such  a  course,  the  animal  must  be  attacking  the 
party  at  the  time.  Verdict  for  the  plaintiff — ^Damages  1«. 

/.  EvoMf  and  Jame$f  for  the  plaintiff. 

Chilian,  taxdK  V.  Fitftams,  for  the  defendant 

[Attorneys— V.  WUUttnu^  and  L.  Evofu."] 


THOMAS  V.  PHILIPS,  Esq.    Jidy2S. 

A.  commissioned  her  brother  to  bny  a  cow  for  her,  and  a  fortnight  afterwards  he  bought 
a  cow ;  bnt  before  the  cow  had  either  come  to  the  plaintiff's  hands,  or  she  had  assented 
to  the  purchase,  the  cow  was  taken  by  the  defendant : — ^Held,  that  A.  had  snch  a 
property  in  the  cow  as  would  enable  her  to  maintain  trespass. 

Trespass  for  taking  the  plaintiff's  cow.  Plea  that  the  cow  was  not  the  pro- 
perty of  the  plaintiff. 

It  appeared  that  the  plaintiff  commissioned  her  brother  to  buy  a  cow  for  her 
wheneyer  he  should  meet  with  one,  by  which  he  thought  that  she  would  make 
something ;  and  that,  about  a  fortnight  afterwards,  he,  without  further  consulting 
the  plaintiff,  bought  the  cow  in  question ;  and  that  as  it  was  being  driyen  home, 
and  before  she  had  assented  to  the  purchase,  it  was  seised  by  the  defendant. 

J.  Evans,  for  the  defendant,  submitted  that  this  eyidence  did  not  shew  any 
property  in  the  plaintiff  at  the  time  of  the  alledged  trespass. 
*5741       *^^  Denman,  0.  J.    I  think  that  the  eyidence  shews  a  property  in 
-^  the  plaintiff  at  her  election ;  and  by  bringinff  the  aetion,  she  has  elected 
to  take  to  the  bamtin,  and  to  make  the  cow  hers.      Verdict  for  the  defendant. 

ChiUan,  and  K  V.  WUliams.  for  the  plaintiff. 

J,  Evans,  and  Jones,  for  the  defendant. 

Attorneys — Lewk,  and  J&iut  j*  J^riei.'] 


DOE  d.  HARBORNE  and  Wife  v.  LEWIS. 

The  attestation  to  a  will  of  lands  purported  that  the  will  had  been  signed  by  the  testator 
in  the  presence  of  three  witnesses,  who,  in  his  presence,  snd  in  the  presence  of  each 
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some  went  down  ttiai  way  to  bathe,  and  that  others  were  known  to  hanl  np 
wreck,  sand,  stones,  and  sea  weed  by  the  way  claimed,  without  its  ever  having 
been  objected  to  by  the  different  tenants.  Bat  it  appeared  that  gates  had  been 
kept  somedmes  locked  across  the  way,  and  it  never  had  been  known  to  be 
repaired  by  the  parish. 

Lord  Denman.  I  never  before  remember  a  way  being  claimed  without 
stating  to  what  place,  or  from  whence  it  leads. 

E.  V.  WiUiatM.    The  way  claimed  here  is  one  from  a  ^public  parish   pr^l 
road  to  the  sea,  which  is  the  king's  common  highway,  and  the  terminns   *- 
of  all  ways. 

Lord  Denman,  C.  J.,  in  summing  up.  The  question  for  yon  is,  has  the 
defendant  proved  a  public  right  of  footway  over  the  plaintiff's  close,  by  shew- 
ing a  constant  use  and  enjoyment  on  the  part  of  the  public,  with  the  aeqniesoenoe 
of  the  parties  interested  f  All  the  acts  of  user  seem  to  have  taken  place  during 
the  occupation  of  tenants,  and  their  submitting  to  them  cannot  bind  the  owner 
of  the  land  without  proof  of  his  also  being  aware  of  it;  but  still,  if  you  think 
that  such  acts  of  user  went  on  for  a  great  length  of  time,  you  may  presume  that 
the  owner  had  been  made  aware  of  them.  The  user  proved  rather  goes  to  snp> 
port  a  carriage  way  than  a  footway ;  but,  if  you  think  the  former  has  beoi 
established,  you  may  find  in  favour  of  the  latter,  as  a  carriage  way  always 
includes  a  footway.  The  fact  of  no  repairs  having  been  ever  known  to  be  done 
to  the  road  hj  the  puish,  is  a  circumstance  from  which  you  may  infer  that  it 
is  not  a  pubhc  road,  inasmuch  as  the  parish  is  bound  to  repair  all  public  roads. 
A  gate  being  kept  across  it  is  also  a  circumstance  tending  to  shew  that  it  is  no 
public  .road,  but  not  a  conclusive  one;  for  a  road  may  have  originally  been 
granted  to  the  public,  reserving  the  right  of  keeping  a  ^te  across  it  to  prevent 
cattle  straying.  Verdict  for  the  defendant. 

Chilton,  and  JameB,  for  the  plaintiff. 

J,  JSvanSf  and  E.  V.  WiUiams,  for  the  defendant. 

[Attorneys — Summen,  and  Parry.] 

See  the  cases  of  Rez  v.  Barr,  4  Camp.  16;  Wood  v.  Teal,  6  B.  ft  8.  454 ;  and  Harper 
•.  Cbarlesworth,  4  B.  ft  0.  574. 
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To  f  QStify  shooting  another  person's  dog,  it  is  not  sufficient  to  shew  that  the  dog  was  of 
a  ferociooa  disposition,  and  was  at  large.  To  jastifjr  shooting  him,  he  must  he  actiudlj 
attacking  the  party  at  the  time ;  therefore,  where  the  defendant  was  passing  the  plain- 
tifPs  house,  and  the  plaintiffs  dog  ran  out,  and  hit  the  defendant's  gaiter,  and 
on  the  defendant  taming  round,  and  raising  his  gun,  the  dog  ran  away,  and  he  shot 
the  dog  as  he  was  running  away,  it  was  held  that  the  defendant  was  not  justified  in  so 
doing. 

Tbbspass  for  shooting  the  plaintiff's  dog.  Plea — ^That  the  said  dog  was  of 
a  mischievous  disposition,  and  unfit  to  be  at  large,  whereof  the  plaintiff  had 
notice ;  that  the  dog  attacked  the  defendant,  and  would  have  bitten  him,  had 
he  not  defended  himself:  wherefore,  in  self-defence,  and  to  protect  himself  from 
being  bitten,  be  killed  him. 

Replication — de  injurift. 

On  the  part  of  the  defendant  evidence  was  tendered,  to  shew  that  the  dog  was 
of  a  mischievous  disposition,  and  bad  bitten  others 

J.  EvanB  objected  that  such  evidence  was  inadmissible,  as  being  irrelevant  to 
the  issue. 

Lord  DsNHAN,  C.  J.    I  think  it  was  unnecessary  to  atate  In  the  plea,  either 
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that  the  dog  wu  of  a  mifiehieroiis  disporition,  or  that  the  pUintiflf  knew  it ;  for 
the  fact  ai  the  dog  hayiDg  attacked  the  defendant^  would  be  a  Bafficient  justifi- 
cation  for  shooting  him  in  Belf-defence,  whether  the  dos  was  of  a  mischieyoos 
disposition  or  not :  but  you  ought  to  have  demurred  to  the  plea  for  setting  out 
inrelevant  facts :  haying  taken  issue  upon  the  plea^  I  cannot  say  that  the  evi- 
dence is  immaterial. 

It  appeared  that,  as  the  defendant  was  passing  the  plaintiff's  house,  the  doe 
ran  out  and  bit  the  defendant's  goiter,  and  that,  on  the  defendant  turning  round 
and  raising  a  gun  which  he  had  in  his  hand,  the  dog  ran  away,  and  that,  as  he 
was  running  away,  and  before  he  had  got  more  than  five  yards  off,  the  defend- 
ant shot,  and  killed  him. 

*5731  ^'  ^''^^  contended  that  the  above  evidence  did  not  support  the  plea; 
^  that  it  ought  to  have  been  proved,  that  *at  the  time  the  defendant  shot 
the  dog  he  was  in  the  act  of  attacking  him ;  whereas  here  it  appeared  that  he 
was  running  away ;  and  he  cited  Yere  v.  Lord  Cawdor,  11  Ea.  568,  and  Wright 
y.  Ramscott,  1  Saund.  84. 

Lord  Denman,  C.  J.,  I  think  that  the  plea  has  not  been  proved,  and  the 
only  question  therefore  for  the  jury  will  be  one  of  damages.  The  circumstance 
of  a  dog  being  of  a  ferocious  disposition,  and  being  at  large,  is  not  sufficient  to 
justify  shooting  him ;  to  justify  such  a  course,  the  animal  must  be  attacking  the 
party  at  the  time.  Verdict  for  the  plaintiff— Damages  1«. 

/.  EvaiUj  and  JameM^  for  the  plaintiff. 

CkiUanjZSk^E.  F.  IFitftanw,  for  the  defendant. 

[Attoraeys^-V.  YTiZttaiiw,  and  L.  JS'voim.] 


THOMAS  t^.  PHILIPS,  Esq.    Julyii. 

A.  commissioned  her  brother  to  bay  a  cow  for  her,  and  a  fortnight  afterwards  he  bought 
a  cow;  bat  before  the  cow  had  either  come  to  the  plaintiff's  hands,  or  she  had  assented 
to  the  purchase,  the  cow  was  taken  bjr  the  defendant : — ^Held,  that  A.  had  sach  a 
propertj  in  the  cow  as  would  enable  her  to  maintain  trespass. 

Tbebpass  for  taking  the  plaintiff's  cow.  Plea  that  the  cow  was  not  the  pro- 
perty of  the  plaintiff. 

It  appeared  that  the  plaintiff  commissioned  her  brother  to  buv  a  cow  for  her 
whenever  he  should  meet  with  one,  by  which  he  thought  that  she  would  make 
something ;  and  that,  about  a  fortnight  afterwards,  he,  without  further  consulting 
the  plaintiff,  bought  the  cow  in  Question ;  and  that  as  it  was  being  driven  h<nne, 
and  before  she  had  assented  to  the  purchase,  it  was  seised  by  the  defendant. 

J.  Evan9,  for  the  defendant,  submitted  that  this  evidence  did  not  shew  any 
property  in  the  plaintiff  at  the  time  of  the  alledged  trespass. 
*5741       *^^  Denman,  C.  J.     I  think  that  the  evidence  shews  a  property  in 
-*  the  plaintiff  at  her  election;  and  by  bringing  the  action,  she  has  elected 
to  take  to  the  bargain,  and  to  make  the  cow  hers.      Verdict  for  the  defendant. 

Chilton,  and  JS.  V.  WtUiams,  for  the  plaintiff. 

J.  Evans,  and  Janes,  for  the  defendant. 

Attorneys— Xtfwit,  and  J&mt  j*  Je/ries.} 


DOE  d,  HARBORNE  and  Wife  v.  LEWIS. 

The  attestation  to  a  will  of  lands  pnrported  that  the  will  had  been  signed  by  the  testator 
in  the  presence  of  three  witnesses,  who,  in  his  presence,  and  in  the  presence  of  each 
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otli6r,  i^«d  the  •tttstetloii.  To  pf<nr«  tli«  ezaention  of  the  wlU^  oao  of  the  iHtnenoi 
WM  called,  and  he  stated  that  he  and  one  of  the  other  witnefses  saw  the  testator  osn 
the  will,  bat  that  the  third  witneea  was  not  then  present,  though  the  signature  to  the 
attestation  was  of  his  handwriting: — Held,  that  this  was  not  sufficient  proof  of  the 
will,  without  either  calling  the  third  witness,  or  accounting  for  his  absence. 

EjEOTifENT  for  four  meflsaages,  situate  in  the  parish  of  St.  Mary,  Pembroke. 

The  property/ in  question  was  claimed  by  the  lessors  of  the  plaintaff,  under 
s  devise  ftom  Abraham  Lewis,  deoeased,  to  his  sister  Letitia,  who  was  the  wife 
of  Mr.  Harbome. 

The  lessors  of  the  plaintiff  produced  the  will  of  the  devisor,  and  called  one  of 
the  subscribing  witnesses.  The  will  had  the  names  of  three  witnesses  attached 
to  it,  together  with  the  usual  memorandum  of  its  having  been  signed  and  pub- 
lished by  the  testator  in  the  presence  of  the  three  persons,  who,  in  his  preeenoe, 
and  in  the  presence  of  each  other,  had  subscribed  their  names  as  witnesses. 
The  witne(s  called  to  prove  the  execution  of  the  will  stated  that  he  and  one  of 
the  other  witnesses  went  together  to  the  testator's  house,  and  saw  him  sign  and 
publish  his  will;  and  then  in  his  presence,  and  in  the  presence  of  each  other, 
they  subscribed  their  names  «s  witnesses.  He  further  stated,  that  the  third 
witness  was  not  then  present,  but  that  the  signature  attached  to  the  will  was  of 
his  hand-writing.  This  witness  could  not  ray,  ^whether,  at  the  time  of  1-4(575 
the  trial,  the  third  attesting  witness  was  dead  or  alive.  l  oio 

Lord  Dkniian,  C.  J.  i  think  this  is  not  sufficient  evidence  of  the  due  exe- 
cution of  this  will  under  the  Statute  of  Frauds.  The  plaintiff  must  be  non- 
suited. Nonsuit. 

J.  Hvansy  and  JaneSf  for  the  plaintiff. 

Ckatan,  and  £.  V.  WiUtanu,  for  the  defendant 

[Attorneys— ifattMMfM^  and  Fa^tUer.^ 


CHESTER  ASSIZES. 

{Orawn  Side.) 

BIVOKB  LORD  DENUANi  0.  J. 


RfiX  V.  LOUISA  PLANT  and  THOMAS  BIROHENOUGH. 

Held,  by  the  fifteen  Jadges,  that  a  person  who  is  tried  for  felony  as  a  principal,  and  ae- 
qaitted,  eaanot  plead  tiiat  aoqnittal  in  bar  of  another  indictmeaty  which  chatges  him 
with  being  an  accessory  before  the  fact  to  the  same  felony. 

MuBDBB.  The  prisoners  were  tried  for  the  murder  of  Edward  Plant,  a  child 
of  the  fenude  prisoner,  by  poisoning  him.  In  soma  of  the  oounts  of  the  mdiot* 
ment  both  prisoners  were  charged  as  joint  prinoipak  in  the  aotual  murder;  and 
in  others  Louisa  Plant  was  charged  with  the  actual  murder,  the  other  prisoner 
being  charged  as  present,  aiding  and  abetting. 

It  appeal  that  the  two  pnsoders  o<^bited  together,  and  that  both  went 
towards  a  druggist's  shop,  when  he  gave  something  into  her  hand,  and  she  went 
into  the  shop  «nd  bought  the  poison ;  and,  on  coming  out,  gave  ^me-  pgya 
thing  to  the  male  prisoner.  It  further  appeared,  that  the  femue  prisoner,  ■• 
about  a  fortnight  after  this,  took  the  decMsed  up  stairs  and  gave  him  the  poiaoD, 
the  male  prisoner  being  in  the  back-yard  of  the  house  at  the  time. 

Upon  this-indietment  the  female  prisoner  was  convicted,  and  the  male  pri- 
SMier  aoquited,  on  the  ground  that  he  was  not  psesent  with  the  other  prisoner 
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at  the  time  of  the  murder,  and  that  he  was  on  this  eiidenoe  an  aeoessory  before 
the  fBct. 

The  prisoners  were  again  indicted;  the  female  prisoner  as  a  principal  in  the 
morder^  and  the  male  prisoner  as  an  accessory  before  the  fact.  To  this  indict- 
ment the  prisoner  Birchenough  pleaded  his  acquittal  on  the  former  indictment: 
to  this  plea  there  was  a  demurrer. 

Oouinffhamy  for  the  prisoner  Birchenough,  submitted,  that  a  person  who  had 
been  tried  as  a  principal  in  a  ease  of  felony,  and  acquitted,  ooidd  not  be  tried 
as  an  aooessory  before  the  &et  to  the  same  felony,  and  cited  1  H.  P.  C.  626, 
and  2  H.  P.  C.  244. 

Lord  Denbian,  C.  J.,  held  that  the  plea  of  former  acquittal  was  no  bar  to 
the  present  indictment,  and  that  the  prisoner  Birchenough  must  take  his  trial; 
but  his  lordship  reseryed  the  point  for  the  consideration  of  the  Judges. 

The  jury  on  this  indictment  found  both  the  prisoners  Guilty. 

Ibwntendf  for  the  prosecution. 

Coitinffluuny  and  Diinn,  for  the  prisoner. 


*5771  ^^''^^^  ^^^^  innvBfAN,  a  J ;  tindal,  o.  j.  ;  lobb  abinoib,  o.  b.  ; 

^  UTTLEDALl,  J.  ;  QA8ELIS,  J. ;  VAUGHAN,  J.  ;  BOSANQUST,  J ;  PABKl, 
B.;  BOLLAND,  B.;  ALDXBSON,  B.  ;  PATTB80N,  J.;  OURNBY,  B.;  WILLIAMS; 
J.  ;  AND  OOLXBIDaB,  J. 

OoUtnghamj  for  the  prisoner.  I  submit  that  a  person,  who  is  acqnSted  as  a 
principal  in  a  esse  of  felony,  cannot  be  afterwards  convicted  as  an  accessory  be- 
fore the  fact  to  the  same  felony.  Lord  Hale  says,  1  H.  P.  G.  626— <<If  A.  be 
indicted  as  principal,  and  acquitted,  he  shall  not  be  indicted  as  accessary  before ; 
-and  if  he  be,  he  may  plead  his  former  acquittal  in  bar,  f9r  it  is  in  substance  the 
same  offence.  But  the  ancient  kw  was  otherwise;  but  if  he  be  indicted  as 
prinoipal,  and  acquitted,  he  may  yet  be  indicted  as  accessary  after,  for  they  are 
offences  of  seyend  natures.''  This  doctrine  as  to  accessories  before  the  fact,  is 
reoogniaed  by  Lord  Hale  in  treating  of  the  plea  autrefois  acquit,  2  H.  P.  C. 
244,  by  Stanforde,  P.  105,  tit  Autrefois  Acquit,  lib.  2,  c.  86,  and  in  the  case 
of  Bex  V.  Boberts,  Kelvng,  26.  It  is  true,  that  the  doctrine  is  doubted  by  Mr. 
Justice  Foster,  Post.  8d1,  though  he  says  that  seems  to  be  agreed  that  the  law 
is  so ;  and  Mr.  Seijt.  Hawkins,  2  Gurw.  Haw.  528,  states  the  law  as  laid  down 
by  Lord  Hale,  with  the  same  doubt  which  is  raised  by  Mr.  Justice  Foster, 

Lord  Abinoib,  G.  B.  Is  there  any  case  where,  on  eyidence  of  procurement 
only,  a  person  has  been  conyicted  as  a  principal  felon  ? 

GoLKBiBOi,  J.  Only  where  the  ofience  was  committed  by  an  innocent  agent. 
*5781  ^OoUif^^m.  In  the  case  of  Bex  v.  Sheen,  Ante  Yol.  2,  p.  684,  it 
^  is  laid  down,  that  if  the  prisoner  could  haye  been  legally  oonyicted  on 
the  first  indictment  upon  any  eyidence  that  misht  haye  been  adduced,  his  ac- 
quittal on  that  indictment  may  be  successfully  [ueaded  to  a  second  indictment; 
and  it  is  immaterial,  whether  the  proper  eyidence  was  adduced  at  the  trial  of 
the  first  indictment  or  not,  and  the  stat.  7  Oeo.  4,  c.  64,  s.  9,  proyides,  that 
a  person  once  duly  tried  as  an  accessory  shidl  not  be  tried  again  for  the  same 


Aldkbson,  B.  In  the  case  of  Sheen,  the  oflenoe  charged  by  both  indiot- 
BMBts  was  the  same. 

GiTBifXT,  B.  In  the  case  of  Bex  v.  yanderoomb,(6)  Mr.  Justice  Buller  de- 
liyered  a  yery  elaborate  judgment  on  this  subject. 

(a)  In  that  case  it  was  held,  that  a  prisoner  acquitted  of  trarg^ary,  ehaiged  to  be  by 
hriakmg  <md  gUaMng,  ooald  not  plead  that  aoqnittal  in  bar  of  another  indictment  for  the 
same  oifence,  charging  it  as  a  breaking  wAA  intau  (qmUoI;  and  Mr.  Jostice  Bailer  says— 
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Lord  Abihokb,  C.  B«    If  a  person  booght  poiffm,  and  eBpIcmd  aa  metom- 

plice  to  administer  it,  and  was  present  when  it  was  administered^  he  wovld  be  a 
prinoipal ;  bnt  he  would  only  be  an  acoessoiy  if  he  was  absent. 

The  case  haying  been  considered  by  the  Judges,  th^  lordships  bdd  tbe  ( 
Tiction  of  the  prisoner  Birehenongh  on  the  second  indictment  ngfaL 


♦HOME  SUMMER  CmCUIT.  [*579 

BEfOBI  LORD  ABmOIB,  a  B. ;  AKD  MB.  JUSTICB  GABKLKB. 

HERTFORD    ASSIZES. 

{Croum  Side.) 

BBFOBB  MB.  JTUBTICB  OASBLKB. 


BEX  V.  SHEPHERD.    Jufyl. 

A  eoof  table,  who  apprehended  a  prisoner,  ssked  him  what  he  had  done  with  the  t^  he 
had  stolen  from  tiie  prosecntor'a  premises ;  snd  said,  "  Ton  had  better  not  add  a  Ue  to 
the  crime  of  theft:'' — ^Held,  that  a  confession  made  to  the  constable  was  not  receirable 
in  endence. 

Thb  prisoner  was  h^dioted  for  stealing  a  brass  tap.  The  constable  who  ap- 
prehended him  said,  <' I  asked  him  what  he  had  stolen  from  the  prosecutor's 
premises,  and  said.  Ton  had  better  not  add  a  lie  to  the  crime  of  th^.  I  then 
desired  him  to  go  with  another  constable,  and  shew  him  where  he  had  put  the 
tap.''  It  was  proposed  to  prove  a  confession  which  the  prisoner  made  to  Uie  con- 
stable who  had  addressed  to  him  the  above  observations. 

Gasblse,  J.,  after  expressing  some  doubt,  refused  to  receive  the  oonfessioD. 

Moore,  for  the  prosecntion. 

See  Rex  o.  Parratt,  Yol.  4  of  these  Reports,  p.  570,  and  Rex  v.  Court,  ante,  p.  486. 


♦LEWES    ASSIZES.  [♦SSO 

{Civil  Side.) 
BSrORE  MB.  JtrsnCB  0A8BLEB. 

HARRISON  V.  GOULD.    JWy26. 

To  an  action  for  breach  of  promise  of  marriage  the  defendant  did  not  plead  the  gencnl 
issue,  bnt  only  that  the  plaiatiif,  after  the  promise,  coddneted  herself  in  a  lewd,  no- 

''  If  crimes  are  so  distinct  that  evidence  of  the  one  will  not  support  the  other,  it  is  as  in- 
consistant  with  reason  as  it  is  repugnant  to  the  rules  of  law,  to  say,  that  they  are  so  far 
the  same  that  an  acquittal  of  the  one  shall  be  a  bar  to  a  prosecution  for  the  other."  S 
Leach,  708. 
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chaste,  and  immodest  maimer,  kc. : — WM^  that  on  this  state  of  the  pleadings  the  plain- 
tifif  had  the  right  to  begin. 

'Bbeaoh  of  promise  of  marriage — ^There  was  no  plea  of  the  general  issne ; 
but  a  special  plea  to  the  effect  that;  after  the  promise,  the  plaintiff  had  conduct- 
ed herself  in  a  lewd,  unchaste,  and  immodest  manner,  and  had  been  guilty  of 
indecent  and  immodest  conduct,  &c.(a) 

Spankte,  Serjt.,  for  the  defendant,  claimed  the  right  to  begin,  and  referred 
to  several  cases  in  the  6th  volume  of  these  reporte.(5) 

*6811       *G^A6ELEE,  J.,  (after  consultinff  with  Lord,  Abinger,  C.  B.)  decided 
J   that  the  plaintiff  was  entitled  to  begin. 

Verdict  for  the  plaintiff— Damages  150/. 
Andrews,  Seijt.,    ChanneU,  and  Tyndcile,  for  the  plaintiff. 
Spankie,  Serjt.,  ITiestger,  Plait,  and  Clarksonj  for  the  defendant. 

[Attorneys— ^owyir,  and  ChuXd  j*  Co.] 


GUILDFORD  ASSIZES. 

{Oimon  Side.) 
BirOBS  MB.  JUBTIOX  QA8IL1X. 

THE  KING  V.  THOMAS  HARRIS  and  GEORGE  WOODS.     Juily  80. 

Whether  the  eounadfor  the  proteeiUion^  who,  at  the  mstance  of  t]pe  coonselfor  the  prisoner, 
calls  a  wiiTiestf  bat  does  not  ask  him  a  question,  is  entitled  to  examine  such  witness 
after  he  has  been  examined  by  the  counsel  for  the  prisoner,  Qnaere. 

Semble,  that  he  is. 

Indictment  for  arson.    At  the  conclusion  of  the  case  for  the  prosecution, 

Glarkson,  for  the  prisoner  Harris,  desired  that  a  witness  whose  name  was  on 
the  back  of  the  bill,  who  had  not  been  examined,  might  be  called. 

Chambers^  for  the  prosecution  called  the  witness,  but  stated  that  he  did  not 
think  it  necessary  to  ask  him  any  question,  as  the  testimony  he  had  given  be- 
fore the  magistrate  appeared  irreleyant. 

Clarkson  then  submitted  that  counsel  for  the  prosecution  ought  not  to  be  at 
liberty  to  examine  the  witness  after  he  had  been  cross-examined,  and  he  referred 
to  a  case  in  the  Central  Criminal  Court,  where  Park,  J.,  and  Gaselee,  J.  had 
had  so  decided. 

*5821       *0ha^nber8y  contri,  distinguished  the  ea^e  referred  to,  as  there  the 
^  counsel  for  the  prosecution  (Adolphus)  refused  to  call  the  witness, 

(a)  For  the  form  of  a  plea  of  this  description,  since  the  new  mles,  see  the  case  of 
Yonng  V.  Mnrphy,  3  Bing.  New  Gases,  p.  64.  There,  to  a  declaration  for  breach  of  pro« 
mise  of  marriage,  the  defendant  pleaded : — ^first,  that,  after  the  promise,  the  defendant 
discorered  the  plaintiff  to  be  an  immodest,  lewd,  nnchasto,  and  immoral  person ;  and, 
being  nnmarried,  to  haye  had  carnal  intercourse  with  H.  P. ;  and,  secondly,  that,  after 
his  promise,  he  discoyered  that  the  plaintifif,  being  nnmarried,  had  committed  fornication 
with  some  person  or  persons  to  the  defendant  unknown,  and  had  been  deliyered  of  a  bas- 
tard child.    These  pleas  were  demurred  to,  and  after  argument  held  to  be  sufficient 

(b)  See  Garter  v.  Jones,  p.  64 ;  Burrell  v.  Nicholson,  p.  202 ;  Dayies  v,  Eyans,  p.  619 ; 
Warner  v.  Haines,  p.  666;  Atkinson  v,  Wame,  p.  687;  Smart  v,  Rayner,  p.  721 ;  Mills  v. 
Oddy,  p.  728 ;  and  Reeye  v.  Underhill,  p.  773.  See  also,  anto,  Goxhead  v.  Huish,  p.  63 ; 
Faith  V.  M<Intyre,  p.  44;  Lewis  v.  Wells,  221 ;  SUk  v.  Hnmphery,  p.  14;  Smith  v.  Dayis, 
p.  307 ;  Scott  9.  Lewis,  p.  347 ;  and  Soward  v.  Leggatt,  post 
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althcmgh  his  nime  w»8  OB  tlie  btdc  of  ihe  Ull;  and  tliea  he  m  cdkl  ^  Ife 
Judge  (Park,  J.) 

QABXLKEf  J.J  aeemed  to  admit  the  diadnetion  taken,  bat  gave  no  decided 
opinion,  as  the  ooonsel  for  theprosecation,  after  thewitneea  had  been  eiMitiiwid, 
did  not  deem  it  necoasaiy  to  adc  any  farther  qoesdons. 

The  prisoners  were  both  fiyand — Guiltj. 

Chamher$f  for  the  prosecation. 

Clarkmmf  and  Peiertdorfff  for  Hairis. 

Oaadecj  br  Woods. 

[Attorney    Smalpjeei,  and .] 

See  the  ease  of  Bex  v.  Bo^e,  VoL  S  of  these  BeportB,  p.  ise,  In  whieh  tiie  eooisel  for 
(he  prosecution  was  not  allowed  to  examine  the  witness  alter  he  had  reliised  to  cell  him, 
and  he  had  been  called  by  the  Jndge.  See  also  Bex  v.  Beezlej,  YoL  4  of  theee  Beports, 
p.  220. 


THE  KINO  V.  WILLIAM  GBOOHBBIDOE. 

The  pretnmption  of  law  that  an  infant  nnder  the  age  of  fourteen  is  nnable  to  oomndt  a 
rape,  is  not  affected  bj  the  statnto  9  Geo.  4,  c  31,  ss.  16  k  IT. 

Thx  prisoner  was  indicted  for  a  n^  upon  an  in&nt  onder  the  age  of  ten 
years. 

Ohamhen^  for  the  proseoationi  stated  to  the  jury  that  since  the  bill  had  been 
foond  by  the  Gkand  Jury,  it  had  been  dearly  ascertained  that,  at  the  time  of 
the  commission  of  the  idleged  offence,  the  prisoner  was  not  foarteen  years  of 
age ;  and  the  learned  Judge  having  intimated  his  opinion  that  the  old  rale  of 
law,  that  an  in&nt  under  the  age  of  fourteen  was  presumed  to  be  unable  to 
commit  *a  rape,(a)  must  still  prevail,  he  deolined  offering  any  evidenoe  p^gg 
in  support  of  the  charge.  ■• 

Oabxlbe  J.,  told  the  jury^  that  he  had  entertained  some  doabts  whether  ibe 
presomption  of  law  upon  this  subject  was  not  affected  by  the  statute  9  Geo.  4, 
c.  81,  BS.  16  &  17,  as  the  words  ''any  person''  in  the  17th  section  were  very 
seneral;  but  that  upon  consideration  and  consultation  with  Lord  Abmger,  C. 
B.,  he  was  of  opinion  that  they  ought  not  to  be  construed  to  have  been  intended 
to  interfere  with  the  old  doctrine.  His  lordship  therefore  directed  the  jury  to 
&id  a  verdict  of  Not  giulty. 

ChaniberBf  for  the  prosecution. 

Adal}ihu»f  and  Clarktanf  for  the  prisoner. . 

[Attomej^-J^eK  j*  Bardrng,  and  FuUoek  ^  HmU 
(a)  See  1  Hale,  P.  0.  630,  and  Bex  v.  Eldershaw,  ante,  YoL  3,  p.  396. 
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♦COURT  OF  KING'S  BENCH. 

Sitti/nga  in  London  afber  Trvmiy  Ihrm,  1836. 

BEI^BX  LORD  DENMAN,  C.  J. 

MURRAY  t;.  CURRY.    June  24. 

A.  and  B.,  land  agents,  were  Beverally  employed  to  sell  an  estate  for  C.  D.  called  on  A. 
to  inquire  after  another  estate,  and  was  told  hj  A.  that  it  was  not  in  the  market,  bnt 
that  G.'s  estate  was  to  be  sold.  D.  took  from  A.  a  particular  of  the  estate,  and  after- 
wards meeting  B.,  the  other  agent,  negotiated  with  him  the  terms  of  the  purchase, 
which  was  afterwards  completed.  A.  brought  an  action  against  0.  for  commission  on 
the  sale,  which  was  prored  to  be,  according  to  usage,  21.  per  cent.,  and  pajable  to  the 
agent  who  found  the  purchaser : — Held,  1st,  that  the  question  for  the  jury  was,  whether 
tiiey  thought  that  in  fact  A.  had  found  the  purchaser ;  and,  2dly,  that  if  they  Uiought 
he  had,  and  gaye  their  Terdict  for  him,  they  were  not  bound  to  give  him  the  full 
amount  of  the  commission,  though  the  fact  of  that  commission  being  usually  paid  was 
some  evidence  to  guide  them  in  their  decision. 

A8BX7MPStT  for  work  and  labour  as  a  land  agent.    Plea — General  issue. 

It  appeared  that  the  plaintiff  was  one  of  seyeral  land  agents  employed  to  sell 
an  estate  for  tlie  defendant ;  that  a  gentleman  named  Protheroe  having  gone  to 
the  office  of  the  plaintiff  to  inquire  after  another  estate,  was  told  that  it  was 
out  of  the  market,  but  that  the  estate  in  question  was  to  be  sold,  and  a  par- 
ticular of  it  was  given  to  him,  which  he  took  away.  Mr.  Protheroe  afterwards 
met  another  of,  the  land  agents  employed  by  the  plaintiff,  named  Williams,  and 
with  him  negotiated  the  terms  of  the  sale.  The  plaintiff  insisted  that  he  was 
entitled  to  commission  on  the  sale  from  the  defendant. 

Several  land  agents  were  called  as  witnesses,  and  stated  that  it  was  the  usage, 
where  there  were  several  employed,  that  the  person  who  found  a  purchaser 
should  have  a  commission  of  21,  per  cent,  whether  he  did  anything  more 
towards  the  completion  of  the  purchase  or  not ;  but  they  admitted  that  they  did 
not  know  of  any  instance  where,  one  agent  had  found  the  purchaser  and  another 
,^eoen  had  complctcd  the  purchase,  but  only  instances  in  which  the  vendor 
^  "^himself  had  oompleted  it.  They  said,  however,  that  it  would  be  no 
encouragement  to  look  out  for  a  purchaser,  if  when  they  had  found  one,  the 
business  was  taken  out  of  their  hands. 

Sir  W.  FoUeU,  for  the  defendant.  The  only  question  is,  whether  the  plain- 
tiff is  entitled  to  recover  his  commission  for  the  sale  of  the  estate,  as  all  the 
money  out  of  pocket  was  paid  in  the  year  1829.  The  sale  took  place  in  1882. 
Murray,  the  plaintiff,  says  that  the  sale  to  Mr.  Protheroe  took  place  through 
him,  and  therefore  he  is  entitled  to  commission ;  but  Williams  was  a  land  agent 
employed  to  sell  the  estate  as  well  as  the  plaintiff,  and  the  sale  was  completed 
by  the  instrumentality  of  Williams,  and  he  is  clearly  entitled  to  his  commis- 
sion ;  and  the  question  is,  whether  the  two  are  entitled  ?  We  have  the  cases  of 
house  agents,  in  which,  if  a  man  goes  to  one  house  agent  and  gets  information, 
but  does  not  treat,  and  afterwards  goes  to  another,  with  whom  he  does  treat,  the 
latter  is  the  party  entitled  to  commission,  and  not  the  former. 

Lord  DsNMAN,  C.  J.,  in  summing  up  (inter  alia),  said — There  is  no  donbt 
that,  from  November,  1829,  to  January,  1880,  the  pkintiff  was  employed  to 
sell  the  estate,  an  employment  which  never  appears  to  have  been  distinctly 
revoked ;  and  it  is  quite  possible  the  plaintiff  miffht  be  entitled  to  recover  com- 
mission, provided  he  accomplished  the  sale  for  the  defendant    The  real  ques- 
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tion  is,  whether,  in  point  of  fiict,  yon  can  say  that  the  plaintiff  found  the  pur- 
chaser ?  that  is,  the  person  who  ultimately  became  the  purchaser.  If  you  think 
the  plaintiff  can  be  said  to  have  found  the  purchaser,  then  he  may  be  entitled 
to  be  paid  for  so  doing.  It  appears  that  Protheroe,  on  applying  to  the  plaintiff 
about  a  particular  estate,  was  told  that  it  was  out  of  the  market,  but  that  the 
Cairo  estate  was  to  be  sold,  and  got  the  particulars  from  him ;  but  afterwards 
meeting  the  agent  Williams,  he  discussed  with  him  the  ^particulars,  and  ncRog 
said  the  price  was  too  much,  and  it  was  ultimately  agreed  for  at  a  less  "- 
price.  Mr.  Protheroe  says,  he  did  not  buy  the  estate  on  account  of  any  charac- 
ter of  the  plaintiff's  office,  but  from  his  own  observation :  but  this  wUl  not,  in 
my  opinion,  be  sufficient  to  deprive  the  plaintiff  of  his  right  to  commission. 
The  question  is,  whether,  under  the  circumstances,  you  think  the  plaintiff  was 
the  person  who  found  the  purchaser  ?  If  you  do,  you  will  find  your  verdict  for 
him;  if  you  do  not,  then  you  will  find  for  the  defendant.  If  you  find  for  the 
plaintiff,  then  you  will  say  what  compensation  he  is  entitled  to.  You  are  not 
bound  to  give  the  amount  of  commission,  though  what  is  usually  paid  is  some 
evidence  to  regulate  the  decision  of  a  jury. 

Verdict  for  the  plaintiff — ^Damages  407.,  being  for  oommission  at  a  less 
rate  than  that  spoken  to  by  the  witnesses. 

ErUj  and  John  Eoans,  for  the  plaintiff. 

Sir  W.  FoUett,  and  W,  H.  Watson,  for  the  defendant. 

l^UomejB— Gordon  j-  F.^  and  BtUiard  ^  iT.] 


Sittings  at  OuildJuill. 

BEFORE  MB.  JUSTICE  TX)LEBIDGB, 

(  Who  sat  far  the  Lord  Chief  Justice.) 

WYATT  V.  BATEMAN.    June  80. 

Proof  by  a  father  that  his  soii|  who  had  parted  from  him  on  bad  terms,  had  enlisted  in 
the  11th  DragoonSi  and  that  he  had  inquired  at  the  War  Office,  and  received  for  answer 
that  the  regiment  had  sailed  for  India,  was  held  sn^cient  to  let  in  evidence  of  the  son's 
handwriting,  as  subscribing  witness  to  an  agreement. 

Use  and  occupation.    Plea. — ^Nunquam  indebitatus. 
S.  Martinj  for  the  plaintiff,  put  in  a  written  agreement  ^between  the   ntco* 
parties,  executed  in  the  presence  of,  and  attested  by  a  witness  named  ^ 

The  witness  was  not  produced ;  but,  to  lay  a  foundation  for  letting  in  evi- 
dence of  his  handwriting,  his  father  was  called ;  who  stated,  on  his  examination 
in  chief,  that  his  son  was  on  his  way  to  India.  From  his  cross-examination,  it 
appeared  that  his  son  and  he  had  parted  upon  bad  terms ;  that  the  son  had 
afterwards  enlisted  into  the  11th  regiment  of  Dragoons ;  and  that  the  father, 
upon  inquiry  at  the  War  Office,  was  informed  that  the  regiment  had  sidled  for 
Lidia. 

CoLEBiDOB,  J.,  was  of  opiuiou  that  the  evidence  was  sufficient  to  let  in  proof 
of  the  witness's  handwriting. 
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S.  Martin,  for  the  plaintiff. 

Stammers,  for  the  defendant.  ' 

[Attomejs— v/i.  I^Me»hipf  and  Brantcamb.^ 

See  the  case  of  Kay,  Bart.  v.  Brookman,  Tol.  3  of  these  Reports,  p.  655,  and  D.  D. 
Beard  v.  Povell,  post. 


Second  Sitting  at  Westmmater. 

BEVORE  MR.   JUSTICE  UTTLEDALB. 

DICAS,  Gent.  One,  Ac.  v.  STOCKLEY. 

The  tow^n  agent  of  an  attorney  has  a  lien  upon  the  money  receiyed  in  the  particular 
cause,  and  npon  the  papers  m  the  particular  cause,  for  the  amount  due  to  him  hj  the 
a  ttomej  for  the  agency  bill  in  that  particular  cause  only,  and  he  has  this  lien  against 
all  the  world ;  and  if  he  has  had  no  payment  made  to  him  specifically  on  account  of 
this  cause,  he  is  entitled  to  this  lien  until  his  agency  bill  in  the  particular  cause  is 
satisfied. 

If  the  agent  has  parted  with  the  possession  of  the  papers  by  his  t>wn  act,  though  by  mis- 
take, his  lien  is  at  an  end ;  but  if  the  papers  did  not  get  lawfully  out  of  his  possession, 
his  lien  continues,  and  he  may  maintain  troyer  for  them. 

Tbover  for  the  issne  and  other  papers  in  the  case  of  Gjde  t.  Boucher. 
*5881  ^^'^^ — ^^^*  ^^^  gu^^j;  <^<^>  2ndly,  that  *the  plaintiff  was  not  lawfully 
J  possessed  of  the  papers  as  of  his  own  property. 

It  appeared  that,  in  the  year  1835,  the  plaintiff  was  the  London  agent  of  Mr. 
Smith,  of  Cheltenham,  who  was  the  attorney  for  the  defendant  in  the  case  of 
Gyde  t.  Boucher,  and  that,  after  a  trial  before  the  sheriff  of  Gloucestershire,  a 
new  trial  was  ordered,  when  the  original  defendant  was  desirous  of  changing  his 
attorney,  and  a  summons  was  taken  out  for  that  purpose  on  the  usual  terms, 
and  an  order  made  thereon,  as  if  the  present  plaintiff  nad  been  the  attorney,  and 
not  the  agent  only.  It  was  proved  by  the  olerk  of  the  plaintiff  that,  in  or  about 
the  month  of  July,  1835,  he  missed  the  papers  in  question  from  the  plaintiff's 
office,  and  that  on  the  meetinff  at  the  Master's  office  to  tax  the  plaintiff's  bill  on 
the  change  of  attorneys,  the  defendant,  who  was  a  clerk  in  the  office  of  Mr. 
Roshburr,  (who  was  substituted  as  attorney  instead  of  the  plaintiff,)  produced  the 
issue  and  papers,  and  when  they  were  demanded  by  the  plaintiff  he  would  not 
giye  them  up,  and  high  words  ensued;  it  being  wished  by  the  defendant  to  haye 
the  order  to  change  the  attorney  altcn^d,  by  limiting  the  costs  to  agency  costs, 
the  present  plaintiff  insisting  tliat  he  was  entitled  to  costs  as  attorney,  his  name 
appearing  on  the  record,  it  appeared  that  Mr.  Smith  had  remitted  money  to 
the  plaintiff  on  his  general  agency  account,  and  that,  on  that  account,  6^.  was 
still  due. 

Piatt,  for  the  defendant.  I  submit  that  the  agent  of  an  attorney  has  no  pro- 
perty in  the  papers  in  a  cause,  so  as  to  maintain  troyer  for  them.  Even  if  he 
bad  the  possession  of  them,  he  would  only  have  a  lien  upon  them  as  against  his 
own  client,  the  attorney.  A  London  agent  has  no  more  a  lien  upon  papers  in 
the  cause,  as  against  the  party,  than  if  he  was  the  attorney's  clerk.    The  attor- 

*5891  °^^  ^^^^^  ^°  ^^^  ^^^°^^  ^^°  ^^  ^^  P^7>  ^^  ^®  ^  obliged  to  employ  an 
•'  agent  in  London,  and  is  as  much  answerable  *for  his  agent  as  he  is  for 
the  acts  of  his  clerks ;  and  the  agent  has  no  more  property  in  the  papers  than 
a  clerk  would  have.  But,  even  if  this  were  otherwise,  there  is  in  this  case  no 
conversation  by  the  defendant,  as  he  only  had  the  papers  as  clerk  to  Mr.  Bush- 
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bnry,  and  liis  possession  of  them  was  in  effect  the  possession  of  Mr.  Rushbniy, 
and  the  defendant  would  have  been  gnilty  of  a  breach  of  trust  if  he  had  given 
up  the  papers  without  the  direction  of  his  principal.  However,  it  will  be  shewn, 
that  the  plaintiff  had  parted  with  any  lien  he  might  ever  have  had,  aa  he  had 
sent  the  papers  to  Mr.  Smith,  at  Cheltenham. 

For  the  defence  Mr.  Smith  was  called,  and  he  stated,  that  the  papers  in  <iue»- 
tion  had  been  sent  to  him  by  the  plaintiff  before  the  trial  at  Gloucester,  and 
that  Mr.  Boucher  having  arranged  with  him  for  his  (Mr.  Smith's)  costs,  he 
had  delivered  up  these  papers  to  Mr.  Boucher.  It  was  also  proved  by  Mr. 
Boucher,  that  he  had  sent  them  to  Mr.  Bushbury,  to  whom  the  defendant  was 
a  clerk,  at  a  salary  of  3/.  a  week. 

In  reply,  a  clerk  of  the  pkintiff  was  called,  and  he  stated,  that  the  papers 
sent  into  the  country  did  not  include  those  which  were  the  subject  of  thia 
action. 

LiTTLEDALE,  J.  It  is  a  rule  of  law,  that  an  attorney  has  a  lien  on  all  papers 
of  his  client  which  are  in  hia  hands  for  his  bill  for  all  business  of  that  client 
However,  that  is  not  so  with  the  attorney's  agent.  The  agent  has  only  a  lien 
upon  the  money  recovered,  and  upon  the  papers  in  his  hands,  in  the  particular 
oause,  for  the  amount  due  to  him  by  the  attorney  in  that  particular  cause  only ; 
and  in  this  case  the  plaintiff  would  have  a  lien  to  that  extent  against  all  the 
world,  and  even  against  Mr.  Boucher;  but  his  lien  goes  only  to  the  extent  of 
the  papers  in  that  cause  for  the  money  due  to  him  in  that  cause  only.  The 
plaintiff  was  the  agent  of  Mr.  Smith;  and  it  is  proved  that  the  remittances 
which  were  sent  on  Mr.  Smith's  general  ^account  had  satisfied  that  pegn 
account  all  but  5/. ;  but  it  appears  that  no  payment  had  been  made  in  *- 
this  cause  specifically.  Now,  if  there  was  any  balance  due  to  the  plaintiff,  he 
had  a  lien  on  these  papers  till  the  agency  bill  in  this  particular  cause  was  settled. 
The  defence  is,  that  the  plaintiff  had  sent  the  papers  into  the  country  to  Mr. 
Smith.  Now,  if  the  plaintiff  had  parted  with  the  papers,  he  had  no  lien  upon 
them ;  but  if  he  had  not,  he  still  has  his  lien.  It  is  sud,  on  the  part  of  the 
plaintiff,  that  these  papers  were  not  sent  into  the  country  by  him,  but  were 
improperly  taken  out  of  his  office ;  and  if  ^ou  think  that  the  papers  did  not  get 
lawfully  out  of  his  possession,  he  would  still  have  a  lien  upon  them,  and  wo^d 
be  in  a  situation  to  maintain  the  present  action  of  trover.  The  next  question 
is,  supposing  the  plaintiff  to  have  a  lien  on  these  papers,  whether  the  defendant 
is  guilty  of  a  conversion.  It  is  said  that  he  is  not  the  principal ;  but  then  it  is 
shewn  he  is  a  clerk,  at  a  salary  of  8Z.  a  week,  which  is  a  high  salary ,  and 
although  an  action  of  trover  would  not  lie  against  a  mere  servant  or  laboorer, 
who  carried  things  from  place  to  place,  we  find  here  that  the  defendant  was  at 
the  Master's  office,  representing  his  principal,  and  acting  in  the  management  of 
what  was  goiuff  on.  if  you  thmk,  either  that  the  plaintiff  had  parted  with  the 
possession  of  the  papers,  or  that  they  were  never  demanded,  or  that  the  pooses- 
sion  of  them  by  the  defendant  was  no  more  than  that  of  a  mere  servant,  to  carry 
them  from  place  to  place,  you  will  find  for  the  defendant. 

A  juror.  Our  impression  is,  that  these  papers  were  not  taken  away  from  the 
plaintiff's  office,  but  were  sent  into  the  country  by  mistake. 

Thomas,  for  the  plaintiff.  If  that  were  so,  I  submit  that  the  plaintiff  was 
entitled  to  have  the  papers  back  when  he  demanded  them. 

'^LiTTLEDALE,  J.    No.     I  havc  already  given  mv  opinion  on  that  r^cM 
point.    If  the  plaintiff  parted  with  the  possession  of  the  papers  by  his   *- 
own  act,  he  has  no  lonser  any  lien  upon  them ;  but  if  they  were  got  out  of  his 
possession  wrongfully,  nis  lien  remains.  Verdict  for  the  defendant. 

Kellifj  and  ITumuu,  for  the  plaintiff. 

PlaU,  and  R.  F.  Riehardi,  for  the  defendant. 

[Attomejs — Dieatf  and  Biffj^endm.] 
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On  a  Btibseqnent  day,  KMy  obtained  a  rule  to  shew  oanae  why  there  should 
not  be  a  new  trial;  on  the  ground  that  the  yeidict  was  against  eyidenoe. 


Adjtmmed  iSUtmga  in  London,  afier  McJii  Jkrm,  1836. 

BEFORE  LORD  DIKMAN^  0.  J. 

RAINBOW  V.  BISHOP.    Dec  12. 

If  a  defendant  be  arrested  for  202. 10«.,  and  alter  the  arrest,  and  before  declaration,  call 
on  the  attorney,  and  say  that  if  no  Airther  proceedings  are  taken,  he  will  pay  the  debt ; 
and  if  he  also  write  a  letter  to  the  attorney,  in  which  he  says  he  has  applied  to  a  friend 
to  assist  him  "  in  paying  the  debt  yon  hare  sued  me  for,''  it  wHl  be  for  the  jury  to  con- 
sider whether  by  this  the  defendant  merely  recognises  a  debt,  or  whether  he  recognises 
the  debt  endorsed  on  the  writ 

THia  was  an  action  brought  to  reoerer  baek  money  paid  to  the  defendant  in 
the  year  1835,  on  account  of  a  debt  of  120/.  contracted  with  him  in  the  year 
1883,  the  defendant  haying  demanded  and  received  payment  without  disclosing 
the  fact  that,  in  the  year  1834,  he  had  taken  the  benc^t  of  the  Insolvent  Deb- 
tors' Act.  The  deckration  contained  counts  for  money  jpaid  and  money  had 
and  received,  and  upon  an  account  stated.    Plea — Ckneial  issue. 

To  shew  the  amount,  evidence  was  given  that  various  sums  had  been  paid 
*5921  ^^  ^^^  plaintiff  to  the  defendant,  ^amounting  altogether  to  the  sum  of 
-I  Ul.  16s.  Bd. }  and  the  defendant  was  shewn  to  have  called  frequently 
at  the  plaintiff's  house  for  money,  and  to  have  seen  him  generally  alone.  The 
witnesses  did  not  see  the  plaintiff  make  any  further  payments,  although  he 
might  have  done  so;  but  it  was  proved  bv  Mr.  Burrell,  the  former  attorney  in 
the  cause,  that  the  defendant  called  upon  him  several  times  after  his  arrest,  and 
before  declaration,  when  the  defendant  said,  that  if  no  further  proceedings  were 
tfl^en,  he  would  pay  the  debt.  The  witness  also  produced  the  following  letter,  ^ 
which  the  defendant  had  addressed  to  him : — 

<<  Sir,  Islington,  May  26, 1836. 

<'  Since  I  saw  you  last,  I  have  made  application  to  a  friend,  a  short  distance 
from  home,  to  assist  me  in  payine  the  debt  you  have' wed  me  for.  He  has  re- 
turned me  an  answer  to  wait  on  him,  giving  me  promise  of  assistance.  I  am 
therefore  going  to  him  this  mofming,  and  shall  return  probably  to-morrow, 
with,  I  presume,  the  necessary  to  settle  toith.  Under  these  circumstances,  I  pre- 
sume you  will  not.  incur  any  further  expenses. 

^^  Your  obliged  humble  servant, 
<<  To  Mr.  Burrell.  Saml.  B.  Bishop." 

An  examined  copy  of  the  writ  was  pat  in,  indorsed  for  201. 10s.  debt,  and 
8/.  costs. 

G.  M.  DowdestoeUf  upon  this  evidence,  submitted  that  the  defendant,  by  the 
words  ''  the  debt  you  have  sued  me  for,''  must  have  intended  the  debt,  20/. 
10s.,  marked  upon  the  back  of  the  writ,  and  cited  the  case  of  Braithwaite  v. 
Churchill,  ante,  vol.  2,  p.  341. 

Lord  Penman,  C.  J.    That  is  a  question  for  the  jury. 
"^5931       *^l*hofnas  for  the  defendant,  addressed  the  jury. 

-^  Lord  Denman,  C.  J.  (in  summing  up).  Adverse  as  I  am  upon  all 
occasions  to  rely  upon  admissions,  yet,  if  yon  believe  that  the  defendant,  who 
had  been  served  with  the  writ,  which  was  indorsed  in  these  words,  ''The  plain- 
tiff claims  20Z.  10s.  for  debt,  and  82.  for  coats,''  and  of  which  he  must  conse- 
quenUy  have  had  notice,  alluded  not  merely  to  a  debt,  of  the  existence  of  which 
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there  is  no  doiib^  bat  alao  intended  to  refer  to  tbis  puiicoLur  amount^  jon  will 
find  a  yerdict  for  20/.  lOi. ;  andtotbis  view  of  the  case  the  evidence  gives  aome 
colonfy  since  it  is  proved  that  tibe  defendant  had  called  frequently  for  money, 
and  seen  the  plaintifT  alone.  You  will  take  all  the  drcnmstanoes  into  your  oon- 
sideration,  and  say  whether  the  defendant,  in  his  conversation  and  lett^,  recog- 
nised not  merely  a  debt,  but  the  particular  debt  specified  on  the  writ.  If  yon 
. should  be  of  opinion  that  he  did  not  recognise  that  amount,  yon  would  then  find 
for  the  sum  proved  by  other  evidence,  which  is  18^  16t.  dd. 

Yerdict  for  the  plaintiff— 20L  10s. 

G.  M.  DowdegweU,  for  the  plaintiff. 

Thomas,  for  the  defendant 

[AttomeyB— Xedb  ^  WeOi,  and  Cole,} 


SEALE  o.  EYANS  and  WOOD.  Dec.  12. 

Where  the  defendants  had  pleaded  a>bmt  plea  of  Not  guilty,  the  Judge  will  not  allow  the 
counsel  of  each  defendant  either  to  cross-examine  s^aratelyy  or  to  address  the  jnrj 
separately. 

False  imprisonment    The  defendants  pleaded  ayotn^  plea  of  Not  guilty. 

Thesiger  and  Addphut  were  the  counsel  for  the  defendant  Wood,  and  2>iifi&ir 
for  the  defendant  Evans ;  and  the  counsel  for  each  defendant  cross^xamined  the 
witnesses  for  the  plaintiff. 

*Tkenger  addressed  the  jury  for  the  defendant  Wood,  and  Z>im-  nccoi 
har  proposed  to  do  so  for  the  defendant  Evans.  *- 

PlaUf  for  the  plaintiff,  objected. 

Lord  Dbnbian,  C.  J.  I  shall  not  hear  Mr.  Dunbar  ;  and  if  the  objection 
had  been  made  earlier,  I  would  not  have  allowed  a  separate  cro68'examination.(a) 

Yerdict  for  the  plaintiff. 

Piatt,  and  Steer,  for  the  plaintiff. 

Thenger,  and  Adolphut,  for  the  defendant  Wood. 

Dunbar,  for  the  defendant  Evans. 

[Attorneys — Roberta,  and  ffarmer  ^  F."] 


*WADDINGTON  and  Wife  ».  COUSINS.    Dec  19.         [*596 

In  an  action  for  a  libel,  written  in  a  disgroised  hand,  it  was  proposed  to  put  into  the 
hands  of  the  jury  a  book,  in  which  were  entries,  which  a  witness  swore  that  he  saw 
the  defendant  make  at  the  time,  in  order  that  the  jury  might  compare  those  entries  with 
the  libel :— Held,  that  it  could  not  be  done. 

The  witness  having  stated,  that  he  believed  the  libel  to  be  in  the  handwriting  of  the  de- 

(a)  In  the  case  of  Ridgway  v,  Philip,  1  G.  M.  &  B.  416,  where  two  defendants  pleaded 
aeparatdf/f  and  by  different  attorneys,  and  employed  different  counsel,  at  the  trial,  it  was 
held,  that  the  counsel  for  each  defendant  had  a  right  to  cross-examine  the  witnesses,  and 
to  address  the  jury  separately ;  and  on  Mr.  Kelly,  for  the  plaintiff,  observing  that  this 
practice  had  been  held  to  be  incorrect,  Mr.  Baron  Parke  said,  <<It  has  been  so  ruled ;  but 
it  is  not  calculated  to  further  the  ends  of  justice.  I  think  the  proper  course  was  pursued 
in  the  present  case.''  [In  this  case,  the  counsel  of  the  two  defendants  cross-examined 
and  addressed  the  juiy  separately.!  In  the  case  of  Chippendale  v,  Masson,  4  Gamp.  174, 
where  several  defendants  appeared  by  separate  attorneys,  and  had  separate  counsel.  Lord 
Ellenborough  only  heard  one  counsel  address  the  jury,  and  only  allowed  one  cross-ex- 
amination, because  the  defendants  were  aU  in  the  same  intere8t.--See  the  case  of  Perring 
V.  Tucker,  ante,  Vol.  4,  p.  70. 
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fendant,  althoagh  somewhat  disguieed,  a  letter,  which  he  also  stated  to  be  the  defend- 
ant's  letter,  but  not  disguised,  was  offered  in  evidence,  on  the  gronnd  that  it  re«rred 
to  some  of  the  subjects  mentioned  in  the  libel.  It  was  objected  to,  on  the  ground  that 
it  would  have  the  same  effect,  and  was  evidently  offered  for  the  same  purpose,  as  the 
book  which  had  been  rejected :— Held,  that  the  letter  must  be  received  in  evidence, 
and  that,  being  once  in  evidence,  it  could  not  be  withdrawn  from  the  consideraUon  of 
the  jury. 

LiBKL.     Plea— Not  guilty. 

Sir  W.  FoUeUy  for  the  plaintiff,  was  stating,  that  he  should  call  a  witness  to 
swear  to  his  belief  of  the  handwriting  of  the  defendant,  who  had  been  in  his 
employ,  and  whom  he  had  seen  make  entries  in  his  books,  which  books  would 
be  produced  for  the  jury  to  see,  and  form  their  judgment  upon  them. 

Lord  Dbnman,  C.  J.   My  impression  is,  that  the  books  will  not  be  evidence. 

Sir  W.  FoUeU,  I  apprehend,  that  where  I  have  a  document  which  the  de- 
fendant is  actually  seen  to  have  written,  and  not  depending  on  belief,  I  may  put 
it  into  the  hands  of  the  jury. 

Lord  Denman,  C.  J.  There  is  a  question  pending,  as  to  whether  you  may 
furnish  the  witness  with  such  proof,  to  enable  him  to  judge.  ^ 

Sir  W.  FoOeU,  That  goes  farther  than  I  propose  to  do  in  this  case.  It  is  a 
matter  of  so  much  importance,  that  I  shall  feel  it  my  duty  to  tender  the  evi- 
dence yEind  take  your  lordship's  opinion  upon  it.  .      ibr     a  i 

Lord  Denman,  C.  J.    This  question  was  decided  m  a  case  which  Mr.  Alex- 
ander moved  on  the  first  day  of  kst  term,{a)  and  we  had  no  doubt  in  that  case. 
*5961   ^^^^  *  document  is  *in  evidence  for  another  purpose,  you  cannot  with- 
J  draw  it  from  the  consideration  of  the  jury. 

MauU  (amicus  curige).  Mr.  Justice  Littledale  rejected  similar  evidence  at 
Oloucester  at  the  last  circuit.(&) 

Th4i9iger,  for  the  defendant.  There  was  a  case  in  which  the  distinction  t^en 
by  your  lordship  was  taken  in  the  Court  of  Exchequer,  in  a  case  tried  before 
Mr.  Baron  Bolland.  i  i.     v 

The  witness  alluded  to  by  Sir  F.  FdieU  was  then  called.  He  stated  that  he 
was  a  baker  at  Margate,  and  had  seen  the  defendant.  Miss  Cousins,  who  was  his 
shopwoman  for  two  years  and  a  half,  write  in  a  book,  which  he  had  with  him 
ready  to  produce.  He  proved  her  handwriting  to  the  libel,  which  was  somewhat 
disguised,  and  also  to  another  letter  written  to  the  plaintiff,  alluding  to  some  of 
the  same  matters  as  were  mentioned  in  the  libel. 

Sir  W.  FoUett  asked  the  witness  as  to  the  defendant's  handwriting  of  particu- 
lar words  which  were  in  the  book,  and  also  in  the  libel. 

Lord  Denman,  C.  J.    I  think  I  am  bound  to  reject  this  evidence. 

The  libel  was  then  read,  and  the  letter,  which  was  sent  to  Mr.  Waddington, 
one  of  the  plaintiffs,  containing  allusions  to  some  of  the  same  matters  as  were 
mentioned  in  the  libel,  was  about  to  be  read.  ^       , .   i  .x      • 

Theiigerj  for  the  defendant,  objected.— The  object  of  putting  this  letter  m 
evidence,  is  avowed  to  be  to  shew  it  to  the  jury,  to  enable  them  to  judge  of  the 
handwriting  to  the  Ubel,  which  cannot  be  done;  and  therefore  this  letter  is  not 
admissible. 

*I^^  Denman,  C.  J.    If  it  is  admissible  in  its  own  nature,  it  must 
^^'■1  be  read.    Your  objection  will  be  to  shewing  it  to  the  jury  afterwards. 

Thesiaer  addressed  the  jury  for  the  defendant.  i.      v      i  . 

Lord  Denman,  C.  J.,  summed  up  the  case,  and  the  jury  found  for  the  plain- 
^iff_  Damages  100/. 

Sir  W.  FoUett,  Channell,  and  Bros,  for  the  pWntiffs. 

I%e9iger,  and  £.  Andrews,  for  the  defendant. 


(a)  Dc 
(65  In 


[Attorneys— J2.  B,  Boyman^  and  fforder,'] 

Doe  V.  Newton,  1  Nev.  k  Per.  1,  referred  to,  ante,  p.  549  (a), 
the  case  of  Bromage  v.  Rice,  ante,  p.  648. 
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CROFTS  and  Others  v.  MARSHALL.    Dee.  19. 

The  words  "perils  of  the  seas"  in  a  policy  of  insurance  are  terms  of  general  import,  npon 
which  the  Court  is  to  pat  a  construction.  In  a  case  where  it  is  suggested  on  one  side 
that  the  loss  of  a  quantity  of  liquid  was  occasioned  by  the  "perils  of  the  sea,"  and  od 
the  other  side  that  it  was  leakage^  for  which  the  underwriters  were  not  answerable 
witnesses  cannot  be  called  and  asked,  "  Whether,  where  the  cargo  has  not  been  shifted, 
nor  the  casks  damaged,  the  mnning  out  of  the  liquid  is  in  practice  considered  as 
leakage,  or  as  a  loss  bj  the  perils  of  the  seas.''  But  this  question  may  be  put  to  persona 
skilled  in  naWgation,  "  Suppose  the  casks  hare  not  been  shifted  nor  damaged,  but  the 
liquid  escapes,  to  what  do  you  attribute  it?" — ^Whether  in  such  a  case  counsel  may 
read  to  the  Jury  passages  from  books  on  insurance,  written  by  mercantile  men,  Quart. 

Assumpsit  on  a  policy  of  insttrance,  dated  Angnst,  1882,  on  thirtf^ix 
casks  of  oil,  in  the  brigWesley,  ft'om  London  of  St.  Petersburg.  The  loss  was 
averred  to  be  b j  peril  of  the  seas,  which  was  denied  by  the  plea. 

Sir  F.  PoUock,  for  the  plaintiff.  I  shall  prove  that  the  casks  were  properly 
stowed  and  properly  coopered ;  and  but  for  the  extraordinarily  bad  weather,  and 
the  unusoal  violence  of  the  sea  sweeping  away  the  bulwarks,  &o.,  the  damage 
either  would  not  have  happened  at  all,  or  at  least  not  to  anything  like  the  ex- 
tent. But  it  is  to  be  said,  that  the  underwriters  are  not  liable  for  leakage.  It 
is  very  true,  that,  for  certain  small  losses,  under  a  particular  percentage,  as  mere 
leakage,  the  underwriters  are  not  liable.  *In  all  warehouses  and  docks  a  ri^^Qo 
certain  allowance  is  made  for  leakage ;  and,  provided  more  than  a  certain  *- 
quantity  has  not  escaped,  the  underwriters'are  not  liable }  but  the  moment  it  appears 
as  a  fact,  that  the  damage  has  been  occasioned  by  extraordinarily  bad  weather,  then 
their  liability  commences.  There  is  no  custom  at  Lloyd's  which  can  make  the 
underwriters  irresponsible  for  an  entire  loss  of  a  liquid  by  the  perils  of  the  seas, 
on  the  ground  that  it  is  leakage.  His  lordship  will  have  to  say  wheth^,  if 
leakage  extends  by  custom  to  such  an  extent,  it  should  not  have  been  pleaded 
specially.  All  the  defendant  pleads  is,  that  the  loss  did  not  arise  by  the  perils 
of  the  sea.  The  underwriters  say,  that,  provided  the  cask  exists  in  the  shape 
of  a  cask,  whether  it  is  empty  or  not,  the  loss  of  the  liquid  comes  under  the 
description  of  leakage.  I  submit,  also,  that  the  question,  whether  the  casks 
were  properly  stowed  or  properly  coopered,  does  not  arise  upon  this  form  of 
pleading. 

The  master  of  the  brig  Wesley  was  called  as  a  witness ;  and  gave  his  evidence 
in  substance  as  follows : — ^'  I  went,  in  August,  1832,  to  St.  Petersburg,  with  a 
general  cargo.  We  had  thirty-six  casks  of  oil.  I  saw  the  greatest  part  of  the 
oil  come  on  board ;  it  is  desirable  to  keep  oil  separate,  and  it  was  stowed  in  the 
fore  part  of  the  vessel ,  the  casks  were  double  bedded  and  double  coigned;  that 
is  one  more  bed  than  usual ;  they  could  not  have  been  better  stowed.  The  wind 
varied  about,  which  made  the  sea  run  very  cross,  and  made  the  vessel  dodge  and 
roll ;  she  laboured  hard  and  rolled  heavy,  and  shipped  a  great  quantity  of  water 
on  the  deck.  I  observed  oil  come  up  with  the  pumps  about  five  or  six  days  after 
we  started.  I  believe  the  log  was  lost  with  the  ship  on  a  subsequent  voyage. 
I  saved  some  oil  by  putting  it  into  buckets  and  pourine  into  casks.  This  was 
when  we  were  about  the  middle  of  the  North  Sea.  When  we  were  in  the  east 
sea,  near  the  end  of  the  voyage,  one  very  tremendous  sea  ^struck  the  r»599 
ship  and  threw  her  on  her  side,  and  took  away  part  of  the  bulwarks,  &c. ',  ^ 
the  sailors  tumbled  about  like  swans.  The  sea  was  rieht  for  and  aft,  and  Uie 
passengers  jumped  out  of  bed,  thinking  the  sides  were  broken  in.  This  might 
have  disturbed  the  cargo.  The  voyage  was  from  fifteen  to  twenty  days.  The 
casks  were  in  the  same  state  at  the  end  of  the  voyage  in  which  they  were  at  first 
except  two,  which  were  a  little  bent  after  they  were  empty ;  ten  of  the  casks 
were  empty.  There  were  two  tiers  of  the  casks.  I  think  the  heavy  rolling  was 
the  cause  of  the  loss  of  the  oil ;  if  there  had  been  fine  weather  all  the  way,  I  think 
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ihe  ml  would  have  gone  safe.''  On  Us  cross-examination^  he  said — '^  I  bave 
often  carried  oil  before ;  it  sometimes  leaks  and  sometimes  not,  and  you  can't 
tell  how  it  comes  to  leak  sometimes.  The  casks  were  Oallipoly  casks.  I  have 
oarrived  Oallipoly  oil  before,  and  had  it  leak  a  little.  I  had  al>out  100  casks  of 
porter  on  board,  which  did  not  leak  at  all ;  and  a  few  casks  of  brandy,  and  none 
of  them  leaked.  There  were  also  some  hogsheads  of  Madeira  wine,  and  none  of 
them  leaked;  but  these  were  all  stowed  aft.''  On  his  re-examination,  he  said — 
<<  The  North  Sea  begins  to  the  northward  of  Orfordness.  I  remember  one  in- 
stance of  the  greatest  part  of  some  casks  of  Oallipoly  oil  ninning  out,  but  that 
was  in  very  bad  weather." 

A  captain  of  a  yessel,  who  happened  to  be  at  Gronstadt  in  September,  1882, 
when  the  Wesley  arrived  there,  stated  that  he  went  on  board  and  inspected  the 
oargo,  particularly  the  oil ;  that  the  casks  did  not  appear  to  have  moved  out  of 
their  places,  and  that  there  was  nothing,  in  his  opinion,  to  which  the  escape  of 
the  oil  could  be  attributed  but  the  labouring  of  the  vessel. 

A  cooper  was  called  as  a  witness,  and  stated  that  the  casks  were  in  good  con- 
dition when  they  were  landed  from  Oallipoly,  about  sixteen  or  eighteen  months 
*6001  ^^^^^  ^^^7  *^®'®  pu^  ^^  board  the  Wesley ;  that  they  did  not  leak  any- 
-'  thing  uncommon,  and  did  not  appear  to  be  defective  casks ;  and  that 
Oallipoly  casks  are  made  of  chestnut  wood."  On  his  cross-examination,  he  said 
*-''  One  or  two  had  leidced  a  little  more  than  the  average.  I  will  not  swear 
that  they  had  not  leaked  more  than  seven  ^lons,  and  one  sixteen  gallons ;  there 
is  a  hard  cement  over  the  whole  cask,  which  lasts  about  two  years.  Oallipoly 
casks  vary  from  nine  gallons  to  252,  and  some  are  400.  The  casks  in  (question 
were  about  190-gallon  casks;  the  average  leakage  of  a  100-gallon  cask  is  about 
six  gaUons  in  the  regular  voyage  from  Gkdlipoly  to  London,  which  is  about  six 
weeks  or  two  months.  Another  cooper  proved  that  he  examined  the  casks  in 
July,  1832,  before  they  were  put  on  board  the  Wesley,  and  found  them  in  a  state 
fit  for  shipping,  coopei^ed  well,  and  in  sood  condition ;  and  that  they  did  not  leak 
when  they  were: put  on  board.  In  tnis  latter  part  he  was  cpnfirmed  by  the 
stevedore,  who  also  proved  that  the  casks  were  well  stowed. 

CampbeU,  A.  O.,  for  the  defendant.  On  the  facts  proved  already  there  is 
not  the  smallest  doubt  that  the  action  cannot  be  maintained.  If  Sir  Frederick 
Pollock  had  made  out  his  opening,  it  would  have  been  a  more  difficult  question 
If  he  had  shewn  that,  by  extraordinarily  stormy  weather,  the  casks  had  been 
diifted  and  the  damage  occasioned,  there  might  have  been  some  foundation  for  the 
action ;  for  I  am  not  so  absurd  as  to  say,  that  if,  by  extraordinary  weather, 
such  as  the  ship's  goine  aground,  the  casks  are  staved,  and  the  oil  spilt,  the  un- 
derwriters are  not  liable.  But  unless  there  be  some  extraordinary  peril,  by 
which  the  loss  is  occasioned,  the  underwriters  are  not  liable.  It  is  not  enough 
to  shew  the  leaking,  .but  it  must  be  shewn  that  it  has  been  occasioned  by  an  ex- 
traordinary peril,  by  the  shifting  of  the  cargo,  and  the  damase  of  the  casks.  As 
*6011  ^  ^^^  ^^^  '''proved,  was  there  anv  extraordinary  peru  ?  Was  the  weather 
-I  worse  than  is  ordinarily  met  with  at  such  a  time  of  year  ?  There  was 
no  leakage  in  the  porter,  or  the  Madeira,  or  the  brandy,  to  the  end  of  the  voy- 
age. But  the  captain  cannot  say  that  it  was  not  within  a  very  few  days  that 
the  leakage  of  the  oil  began ;  it  was  in  the  North  Sea,  and  that  begins  at  Or- 
fordness, which  is  but  a  short  sail  from  the  Thames.  In  one  sense  the  loss 
may  be  by  the  peril  of  the  sea;  because,  if  it  had  been  on  the  land,  and  not  on 
the  sea,  three  would  have  been  no  leakase.  But  on  the  sea  there  always  is  leak- 
age, arising  from  the  casks  not  beins  m  a  quiescent  state,  as  they  are  in  the 
docks.  On  the  voyage  from  Oallipoly  to  London,  at  first  there  was  a  leakage 
of  more  than  three  per  cent. ;  and,  according  to  the  doctrine  of  my  learned 
friend,  there  was  here  a  clear  claim  against  the  underwriters.  There  is  a  me- 
morandum, which  says  no  loss  shall  be  thrown,  on  the  underwriters  which 
does  not  amount  to  three  per  cent.  A  policy  of  insurance  is  to  protect  from 
extraordinary  risks,  and  not  from  such  as  may  be  expected  on  a  voyage. 
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The  premium  in  this  case  is  only  10«.  6(f.  per  cent.,  and  for  that  are  the 
underwriters  to  indemnify  the  assured  for  any  loss  of  this  kind  arrising  from 
leakage?  The  assured  can  guard  against  this  by  good  stowage  and  sood 
cooperaffe,  and  the  underwriters  can  only  see  that  the  loss  is  occasioned  by 
extraordinary  perils.  It  would  be  dangerous  to  commerce  if  this  doctrine 
did  not  preyail.  There  was  a  case  of  Delbois  v.  Aberdeen^  tried  aboat  a 
year  ago  in  this  court,  in  which  a  simikr  attempt  was  made  as  is  made  here 
to-day;  and  there  haTC  been  seyeral  other  cases  in  which  the  same  attempt  was 
made,  but  they  all  utterly  failed.  Sir  Frederick  Pollock  says  that  the  plea  in 
this  case  is  not  sufficient.  May  I  not  shew  that  the  loss  arose  from  bad  cooper- 
age and  bad  stowage,  in  order  to  prove  that  it  did  not  arise  from  the  perils  of 
the  sea  ?  They  allege  that  the  casks  were  damaged  by  the  perils  of  the  sea,  and 
thereby  the  loss  arose.  We  say  the  '^'caaks  were  not  damaged  by  the  p»^Q2 
perils  of  the  sea,  $.  e,,  within  the  meaning  of  the  policy.  What  is  the  1- 
meaning  of  perils  of  the  seas  in  such  a  mercantile  instrument  as  this  ?  It  can 
only  mean  a  loss  occasioned  by  some  extraordinary  danger.  Delbois  v.  Aber- 
deen well  illustrates  this  doctrine.  It  was  said,  in  that  case,  that  the  hull  of 
the  vessel  and  the  rig|;ing  were  damaged  by  extraordinarily  bad  weather,  and  in 
one  sense  it  was  a  penl  of  the  sea ;  but  was  it  a  loss  by  perils  of  the  sea  within 
the  meaning  of  the  policy  ?  Both  judge  and  jury  were  of  opinion  that  it  was 
not  a  loss  by  the  perils  of  the  sea,  though  the  sea  had  occasioned  it,  because  it 
was  a  loss  by  wear  and  tear.  What  wear  and  tear  was  in  that  case,  leakage  is 
in  this  case;  it  is  a  sort  of  wear  and  tear  of  the  cargo.  There  is  a  leakage  on 
all  voyages  of  about  five  or  six  per  cent. ;  and  it  must  be  considered  wear  and 
tear,  unless  there  has  been  some  extraordinary  peril,  by  which  the  cargo  has 
been  shifted  and  the  casks  damaged.  The  reason  is,  that  you  cannot  draw  the 
line  as  to  the  quantity  of  leakage,  and  can  only  act  upon  extraordinary  perU. 
There  is  no  extraordinary  peril  if  the  cargo  has  not  shifted  and  the  casks  have 
not  been  damaged.  There  has  been  no  decision  upon  this  precise  point,  but  in 
Westgate  on  Insurances,  which  is  a  work  written  by  a  merchant,  and  of  high 
authority,  it  is  said, — <<  It  is  understood  that  the  insurers  are  not  liable  for 
leakage  arising  from  bad  stowage  or  cooperage;  but  from  storms,  deducting  the 
usual  per-centage.  It  is  nevertheless,  necessary  to  observe,  that  however  con- 
siderable the  loss  may  be,  it  cannot  be  demanded  of  the  insurers  unless  it  can 
be  shewn  that  the  casks  were  damaged  by  storms  or  other  accident ;  otherwise 
it  must  be  considered  as  proceeding  from  the  cause  above  mentioned."  If  my 
friend  could  have  made  out  a  case  of  casks  being  damaged,  he  might  have  had 
a  case  for  the  jury;  but  the  reverse  is  proved  here ;  also  in  a  Treatise  on  Aver- 
ges,  by  a  merchant  named  Stephens. 

'''Sir  F.  FbUock,  1  object  to  the  law  being  stated  from  treatises  which  r^gQg 
are  not  authority.  Every  thing  that  is  not  fact  is  law ;  and  if  this  is  \- 
law,  my  friend  may  address  the  jury  upon  the  fact  and  law  mixed  up  together; 
but  he  ought  to  cite  that  which  is  authority  with  your  lordship  and  in  the  courts 
of  this  country.  I  can't  object  to  a  case,  but  I  object  to  anything  that  is  not 
legal  authority.  Even  if  Mr.  Stephens  were  dead,  I  should  say  he  is  no  legal 
authority ;  but  as  he  is  alive,  if  he  is  the  highest  authority,  he  cannot  be  cited. 

Lord  Denman,  C.  J.,  took  a  note  of  the  dejection. 

CampheU,  A.  0.,  proceeded  to  read  a  passage  from  Mr.  Stephens's  work. 

Lord  Denman,  C.  J.  It  is  a  similar  statement  to  that  of  Westgate,  I  think, 
only  more  narrow  as  to  the  cause  of  loss.  His  lordship  then  inquired  of  Sir  F. 
Pollock,  whether  he  meant  to  contend  that  the  casks  were  damaged. 

Sir  F.  Pollock.  Certainly  not^  if  by  damaged  is  meant  permanently  injured. 
My  opinion  is,  that  by  the  extraordinary  violence  the  casks  were  pressed  upon, 
and  the  seams  opened,  and  the  oil  escaped.  I  do  not  say  the  casks  were  perma- 
nently damaged  or  injured. 

On  the  part  of  the  defendant,  Mr.  Eobinson,  a  merchant  and  underwriter,  was 
called  as  a  witness^  and  the  following  question  was  put  to  him  by  Jfanfe: — '<In 
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jonr  judgment^  haying  heard  the  evidence,  ia  the  loss  of  oil  which  has  occurred 
in  this  case  a  loss  of  ordinary  leakage,  or  a  loss  by  perils  of  the  sea  witMn  the 
meaning  of  the  policy  V 

Sir  F,  Pollock  objected.    It  is  putting  the  witness  in  the  place  of  your  lord- 
ship and  the  jury. 

MQri  CampheRj  A.  Q.  A  policy  of  insurance  is  a  mercantile  ^instrument, 
-*  and  may  be  explained  by  persons  conversant  with  the  nature  of  such  in- 
struments. If  in  a  contract  for  tallow  brachs  were  mentioned,  your  lordship 
would  receive  evidence  of  the  meaning  of  the  word  brach.  Here  the  words 
'^  perils  of  the  seas,"  may  be  explained  in  a  similar  way.  In  Delbois  i;.  Aber- 
deen, many  witnesses  were  asked,  Do  you  ascribe  the  loss  the  ship  has  sustained  to 
perils  of  the  sea?  and  they  answered,  No,  we  ascribe  it  to  wear  and  tear.  That 
case  is  authority  in  this ;  that  was  as  to  the  meaning  of  a  loss  by  perils  of  the 
seas,  with  reference  to  ship;  this  is  with  reference  to  cargo.  The  sense  in  which 
these  words  were  used  by  the  contracting  parties  is  to  be  interpreted  by  the 
usage  on  the  subject. 

Ix>rd  Denman,  C.  J.  As  to  Delbois  v.  Aberdeen,  I  very  much  doubt  whether 
any  such  question  was  allowed  to  be  put,  as  whether  the  loss  was  a  loss  occa- 
sioned by  the  perils  of  the  seas  within  the  meaning  of  policy.  I  think,  accord- 
ing to  my  recollection,  it  was  a  question  put  to  persons  skilfol  in  navigation, 
by  what,  in  their  opinion,  the  loss  was  occasioned.  These  words  "  perils  of  the 
sea,"  are  terms  of  general  import,  which  the  court  are  bound  to  put  a  construc- 
tion upon.  I  think  it  differs  from  the  case  of  a  contract  for  tallow. 
^6051  ^^^^'  ^^  Oftbay  and  another  v.  Lloyd,  3  B.  &.  C.  79S,(a)  which  was* 
-^  on  a  policy  on  horses,  warranted  free  from  mortality,  a  certain  usage  was 
relied  on,  though  it  did  not  prevail,  on  the  ground  that  one  party,  the  plaintiff, 
was  not  cognizant  of  the  practice  at  Lloyd's;  but  a  body  of  evidence  was  given 
of  the  usage. 

Lord  Dknman,  0.  J.  I  am  of  opinion  that  the  question  ought  not  to  be 
put;  I  think  you  cannot  ask  the  witness  his  opinion,  derived  only  from  the 
opinions  of  other  persons,  as  to  the  meaning  of  an  instrument,  which  I  think  is 
not  ambiguous  in  its  terms,  and  which  has  no  abstruse  words  which  requires  ex- 
planation. It  must  never  be  forgotten  that  we  do  not  exclude  this  kind  of  evi- 
dence, or  lose  the  benefit  of  it ;  because  the  jury  are  supposed  to  know  these 
^ing9.(&) 

The  question  was  then  varied,  and  proposed  to  be  put  in  the  following  form ; 
*'  Without  referring  to  the  evidence  in  this  case,  where  the  cargo  has  not  been 
shifted  or  the  casks  damaged,  in  the  running  out  of  the  liquor  in  practice  con- 
sidered as  leakage,  or  as  a  loss  by  perils  of  the  seas  V 

Sir  F,  Pollock^  objected. 

Lord  Denman,  C.  J.  I  think  it  is  in  substance  the  same  question  as  was  put 
before. 

The  question  was  not  allowed  to  be  put,  and  Mr.  Robinson  was  not  examined. 

A  vritness  was  then  called  who  had  been  captain  of  a  ship  for  30  years,  and 
stated  that  he  carried  cargoes  of  oil,  and  that  it  is  very  apt  to  leak,  and  some- 
times without  any  apparent  cause. 

(a)  A  policj  was  effected  on  horfles,  warranted  free  from  mortalitj  and  jettison.  In 
the  coarse  of  the  Toyage,  in  consequence  of  the  agitation  of  the  ship  in  a  stomii  the 
horses  broke  down  the  partitions  by  which  they  were  separated,  and  bj  their  kicking 
bmised  and  wounded  each  other  so  much,  that  they  all  died :  Held,  upon  special  verdict, 
that  this  was  a  loss  by  a  peril  of  the  sea,  and  that  the  plaintiff  was  entitled  to  recover. 
It  was  found  in  the  special  verdict  that  a  certain  usage  with  respect  to  such  policies  pre- 
vailed amongst  the  underwriters  subscribing  policies  at  Lloyd's  and  merchants  and  others 
effecting  polices  there,  and  the  policy  in  question  was  effected  at  Lloyd's :  but  it  was 
not  found  that  the  plaintiff  was  in  the  habit  of  effecting  policies :  Held,  there,  that  this 
usage  was  not  sufficient  to  bind  the  plaintiff. 

(h)  The  case  was  tried  by  a  special  Jary,  who,  in  London,  are  selected  from  those  who 
are  merchants. 
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CampbeUf.A-  0.y  pat  the  foUofiriiiff  qveatioB  ^-^^<  Bn^ose  *tlie  ««»  p=606 
ha^e  not  been  shifted  nor  damaged^at  the  oil  taeugts,  to  what  do  you  ^ 
attribute  it?" 

Sir  F.  FoOock,  objected. 

Lord  Denman,  G.  J.,  thought  that  this  question  might  be  put,  as  it  might 
not  depend  upon  the  opinions  of  others. 

The  witness  said — ''  It  moat  depend  upon  the  quality  of  the  casks.  I  should 
say  brandy,  and  wine,  and  porter  would  not  leak;  comparatively  with  the  oil; 
the  oil  is  more  subtle.'^ 

Mr.  Biohards,  (a  settler  of  avenges  at  Lbyd's^)  was  then  oalled,  who  stated 
that  he  was  employed  by  the  plaint's  attorneys  to  make  out  this  average  on 
the  8th  of  July,  1835 ;  that  he  had  all  the  usual  papers  laid  before  him.  His 
statement  waa  then  read,  which  had  been  delivered  to  the. defendant  by -the 
plaintiff :  it  contained  this  paragraph  : — ^*  This  paper  is  made  up  to  Bhew  a  state- 
ment of  the  loss,  Imt;  I  do  not  see  that  the  documents  make  out  any  claim 
under  the  policy.'^ 

Sir  F.  FoUodCf  in  reply.  If  the  event  had  occurred  which  takes  away  the  ex- 
ception, the  underwriter  is  liable  for  average  loss  upon  the  artielea  otherwise  ex- 
cepted, such  as  com,  fruit,  &c.,  mentioned  in  a  policy.  But  where  I  find  noth* 
ing  in  the  policy  about  the  shifting  of  the  cargo,  or  the  ship's  going  ashore,  I  am 
surprised  that  my  friend  should,  by  calling  witnesses,  attempt  to  support  the 
monstrous  doctrine,  that  although  you  should  all  be  quite  satisfied  that  Uie  force 
of  the  sea  directly  acting  upon  the  casks  emptied  th«n  of  the  oil,  yet  by  sobm 
custom  in  insurances  it  is  to  be  considered  as  leakage.  There  was  not  more 
than  an  average  of  3  or  4  per  cent,  loss  on  the  voyage  from  Oallipoly  to  Eng- 
land, and  no  leakage,  but  an  increase,  during  the  15  months  that  the  casks  were 
in  *the  docks ;  and  yet  it  is  to  be  said  that  without  any  extraordinaiy  r^gA^ 
perils  the  same  cargo  is  to  have  ten  casks  completely  and  others  nearly  ^ 
emptied.  It  is  clear  that  the  oil  was  forced  out  of  the  casks  by  a  pressnre  not 
ordinarily  occuring  in  a  voyage  from  London  to  St.  Petersburg.  Why  did  net 
they  call  witnesses  to  shew  uiat  such  a  thing  had  happened  before,  if  it  had 
ever  happened  ?  The  question  is.  Did  not  the  vessel  meet  with  that  viol^iee 
which  operated  on  the  casks  in  a  different  manner  horn  the  ordinary  one  which 
both  parties  expected  ?  and  is  not  that  an  extraordinary  peril,  against  which 
the  insurance  is  intended  to  protect? 

Lord  DxNMAN,  C.  J.,  (in  sommins  up)  said : — The  question  is,  whether  it 
is  made  out  to  vour  satisfaction  that  the  loss  was  occasioned  by  the  perils  of  the 
sea.  [His  lordship  stated  the  substance  of  the  evidence,  and  observed] — It  ap- 
pears that  at  the  end  of  the  voyage  the  cargo  was  not  shiited  from  its  place,  nor 
were  the  casks  damaged,  but  ten  of  them  were  found  completely  empty,  and 
others  had  lost  much  of  their  contents.  You  are  to  say  whether  that  loss  or 
any  part  of  that  damage  was  occasioned  by  the  perils  of  the  seas.  We  have 
heard  about  a  rule  of  Lloyd's,  that  if  the  cargo  is  not  shifted,  nor  the  casks 
damaged,  it  is  not  a  loss  by  perils  of  the  sea.  It  appears  to  me  however,  that 
that  is  not  a  proper  test  to  be  applied  to  this  case,  but  that  it  is  for  you  to  say 
in  fact  whether  this  injury  was  occasioned  by  such  perils  as  you  consider  to  be 
perils  of  the  sea.  It  may  be  very  convenient  for  the  underwriters  to  have  a 
general  rule,  and  for  the  commercial  world  to  submit  to  it ;  but  if  they  mean 
to  control  the  effect  of  a  plain  instrument,  they  should  introduce  the  terms  into 
the  policy.  The  term  ''perils  of  the  sea"  is  rather  a  loose  term,  but  the  coun- 
sel on  both  sides  have  limited  it  in  a  way  which  I  dare  say  you  wiU  think  reason- 
able :  they  have  spoken  of  ordinary  and  extraordinarv  perils,  and  you  will  say 
whether  it  is  made  out  to  your  satisfaction  '^that  this  loss  was  occa-  r^no 
sioned  by  extraordinary  peril.  If  it  is,  you  will  find  your  verdict  for  *- 
the  plaintiffs ;  if  is  not,  you  will  find  for  the  defendant. 
The  jury  retired^  and  after  an  absence  of  many  hours,  stated  that  they  were 
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not  likely  to  agioei  apon  which  a  yeidioi  -was  taken  by  oonsent  for  the  defend- 
ant. 

Sir  F.  Pollock,  and  Petendarff,  for  the  pfadntiflb. 

CampbeUj  A.  Gt.,  and  Mdvlef  for  thed^endant. 

Attomeja— Annettl*  ^.,  and  OUvenon  ^  Co,} 


BTDEB  V.  WnUBTT.    Dec.  19. 

A  drew  a  bill  on  B.,  and  indorsed  it  to  a  bank,  at  which  he  (A.)  had  an  account.    B. 

'  accepted  the  bin ;  but  not  paying  it^  it  was  retomed  noted  -to  the  bank;  who  entlsMd  it 
on  the  debit  side  of  A.'s  account  "B.'s  return,  lOOL  6«.''  The  state  of  A.'8  account  at 
the  time  of  the  entry,  and  up  to  the  commencement  of  the  action  against  B.,  was 
against  A.  to  the  amount  of  about  400{.  It  was  prored  that  the  bank  had,  onlformer 
occasions,  allowed  A.  to  overdraw  his  account  to  the  am6unt  of  6001.  or  6002. ;  but 
there  was  not  any  agreement  that  they  should  do  so : — ^Held,  that  these  facts  did  not 
prove  a  plea  that  the  bank  had  received  from  A.  lOOl.  6«.  in  satis&ction  of  the  bilL 

Ths  plaintiff,  who  was  described  on  the  record  as  one  of  the  public  officers  of 
the  Oommercial  Bank  of  England,  established  at  Birmingham,  sued  the  defend* 
ant  as  acceptor  of  a  bill  of  exchange  for  1007.,  drawn  in  Jane,  1886,  at  three 
months  from  the  date,  by,  Messrs.  S.  &  B.  Walker,  and  endorsed  by  them  to 
the  bank.  The  defendant  pleaded  that  the  bill  was  accepted  by  him  for  the  ac- 
commodation of  the  drawers,  and  without  consideration ;  and  secondly,  that  the 
bank  had  reoeiyed  from  the  drawers  a  sum  of  100/.  and  6s.,  satisfiMtion  of  the 
bUl. 

It  appeared  that  Messrs.  Walkers^  the  drawers  of  the  bill,  kept  an  account  at 
the  Commercial  Bank ;  the  bill  becune  due  on  the  26th  of  September,  and  was 
noted  for  non-payment  in  London;  and  arriyed  at  the  bank  at  Birmingham  on 
the  morning  of  the  28th,  and  was  entered  on  the  debit  side  of  Messrs.  Walk- 
en'  account  as  follows :— '<  September  28th,  Willetf  s  return,  1007.  6f .''  The 
MQQ-t  state  *of  the  account  <k  Messrs.  Walkers,  preyious  to  the  entry  of  the 
^^•1  bill,  was  against  them,  to  the  amount  of  474/.  16s. ;  and  it  i^pe«red, 
that  between  the  time  of  that  entry  and  the  time  when  the  action  was  commen- 
ced, only  160/.  Is.  M.  had  been  paid  to  the  credit  of  that  account.  The  bal- 
ance therefore,  against  the  drawers  of  the  bill,  at  the  time  when  the  action  was 
commenced,  was  416/.  6s.  It  appeared  that  the  bank  had  on  former  occasions 
allowed  Messrs.  Walkers  to  oyerdraw  their  account  to  the  amount  of  600/.  or 
600/.  I  but  they  were  not  under  any  obligation,  nor  had  they  made  any  agree- 
ment to  do  so. 

Humphrey  referred  to  Beloher  and  others,  assisnees  of  Maberl&y,  a  bank- 
rupt V.  Lloyd,  10  Bin^.  310 ;  8  M.  &  Scott,  822,(a)  and  submitted,  that  under 
all  circumstances,  debiting  of  Messrs.  Walkers  with  the  amount  of  the  bill 
was  a  discharse  of  the  defendant. 

Whaieley,  for  the  plaintiff.    The  entry  rather  shews  that  Walkers  still  owe 

(a)  The  defendants  were  the  holders  of  a  bill  of  exchange,  accepted  by  Hr.  Maberley,  for 
7002.,  which  w^  indorsed  to  them  bj  the  commercial  bank  of  Scotland ;  and  they  were 
also  the  acceptors  of  a  bill  for  1,0002.,  drawn  by  the  commercial  bank  in  faTonr  of  iSi, 
M.  The  former  biU  became  due  on  the  Cth  Jannory,  and  was  dishonoured,  Hr.  M.  having 
stopt  payment.  On  the  7th  the  defendants  debited  the  eommereUU  bank  in  their  account  wiSi 
them  with  the  7602.,  and  wrote  a  receipt  on  the  back  of  the  bill,  and  retnmed  it  protested 
to  the  commercial  bank.  The  latter,  hearing  of  Mr.  If .'s  failure  on  the  6th,  wrote  to  the 
defendants,  requesting  them  to  keep  the  7602.  bill,  and  set  off  the  amount  against  the 
1,0002.,  their  acceptance,  which  would  become  due  on  the  12th.  In  an  action  by  the  as- 
signees of  Hr.  Haberley  against  the  defendants,  as  acceptors  of  the  1,0002.  bill,  it  was 
held,  that  they  were  not  entitled  to  set  off  the  7602. 
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the  money.    Two  parties  have  not  paid  the  hill ;  and  becanae  two  parties  haTa 
not  paid  it,  my  learned  friend  says  it  is  proof  that  one  has. 

Lord  Denman,  C.  J.;  was  of  opinion  that  there  was  not  *any  de-  r«fii  a 
fence ;  but  as  a  case  had  been  cited,  which  was  said  to  bear  upon  the  ^ 
the  subject,  his  lordship  give  Humphrey  leaye  to  move  the  Court,  if  upon  con- 
sideration, he  should  think  it  right  to  do  so.  Verdict  for  the  plaintiff. 

Whaieleyj  for  the  plaintiff. 

Humphrey^  for  the  defendant. 

[AttomeyB— iSbom^  Co.,  and  Twmet  ^  A] 


In  the  ensuing  Term  Humphrey  moved  in  pursuance  of  the  leave  given,  and 
the  Court  refused  a  rule. 


Mrst  Sitting  at  Westminstery  in  ExUiry  Term,  1837. 
WOOLLET  V.  WATLING. 

Where  a  tenant  by  a  written  agreement  has  agreed  to  take  premises  from  aAitare  daj,  it 
is  not  enough,  in  an  action  for  use  and  occapation,  to  put  in  the  agreement,  bat  eri- 
dence  mast  be  also  giren  of  some  occapation  ander  it. 

Assumpsit  for  use  and  occupation.  Pleas — ^Ist,  General  issue;  2nd,  that 
the  defendant  did  not  occupy ;  and  other  pleas. 

On  the  part  of  the  plaintiff,  a  written  agreement  was  put  in,  dated  the  10th 
of  Jnly,  1833,  by  which  the  plaintiff  agreed  to  let,  and  the  defendant  agreed 
to  take  the  premises  in  question  firom  the  15th  of  August  then  next.  No  other 
evidence  was  given. 

Kelly,  for  the  defendant.  I  submit  that  the  plaintiff  must  go  further,  and 
prove  an  occupation  by  the  defendant.  A  commencement  of  the  occupation 
must  at  all  events  be  shewn. 

F.  V.  Zee,  for  the  phdntiff.  By  the  stat.  11  Geo.  2,  o.  19,  s.  14,  a  landlord 
may  recover  a  reasonable  satisfaction  for  lands,  &c.,  ^^  holden  or  occupied."  I 
submit  that  this  ^'agreement  certainly  proves  a  holding.  In  the  case  of  ^^^  •■ 
Pinero  v,  Judson,  6  Bing.  206 ;  3  M.  &  P.  497,  it  was  held  that  an  ao-  ^^^^ 
tion  may  be  maintained  for  use  and  aocupation  if  a  party  hold  premises  under 
a  contract  or  agreement,  and  that  an  actual  occupation  is  not  necessary. 

Patteson,  J.  I  think  in  this  case  the  plaintiff  must  go  further  than  he 
has  done.  The  agreement  here  is'to  let  for  a  future  time,  and  in  the  case  of  Jud- 
son V.  Pinero,  it  was  a  present  demise;  this  too  is  not  an  action  on  the  agree- 
ment, but  an  action  founded  upon  occupation.  *  I  think  that  an  occupation  most 
be  shown ;  if  the  letting  had  been  immediate,  perhaps  it  might  have  been  dif- 
ferent, (a) 

F,  V,  Lee,  called  a  witness,  who  proved  the  occupation  of  the  defendant 

Verdict  for  the  plaintiff. 

F,  V.  Lee,  for  the  plaintiff. 

Kdly,  and  Wordnoarthf  for  the  defendant. 

[Attorneys— JSieAarAofi  ^  Pike  and  7bfiilm«.] 
(h)  See  the  case  of  Jones  v,  Reynolds,  ante,  p.  335. 
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Adjawmed  Jottings  at  Westminster  after  IHnity  Ikrm,  1886. 

BEPOBS  LOBB  ABING£By  0.   B. 

BRADSHAW  t;.  MURPHY.    Jme  20. 

A  yestrj  clerk  who  is  called  as  a  witness,  cannot,  on  the  gronnd  that  it  maj  criminate 
himself,  object  to  produce  the  vestiy  book,  kept  nnder  the  Btat.  68  Geo.  3,  o.  69,  s.  2. 

LiBSL.  The  deolaration  stated  that  the  defendant  oomposed  and  published  a 
libel  on  the  plaintiff,  in  his  office  of  High  Constable  of  the  hundred  of  Ossulston. 
Pleas — ^Ist,  Not  ffuilty ;  and  2nd,  plea  of  justification. 

It  was  opened  by  Andretn,  Serjt.,  for  the  plaintiff^  that  the  defendant  was  a 
▼eetryman  of  the  parish  of  St^  Pancras,  and  that  the  libel  purported  to  be  a 
memorial  from  the  vestiy  of  that  parish  to  Uie  Magistrates  of  the  county  of 
Middlesex. 

On  the  part  of  the  prosecutiony  Mr.  McGkihev  was  called.  He  was  asked 
by  PlaUf  for  the  plaintiff,  to  produce  the  Yestrv  book  of  the  parish. 

The  witness  applied  to  the  learned  Lord  Chief  Baron  to  know  whether  he 
was  bound  to  produce  the  book,  as  by  so  doing  he  might  criminate  himself. 

Lord  Abinqeb,  C.  B.  It  is  a  book  directed  to  be  kept  by  the  second  section 
of  the  Stat.  58  Oeo.  3,  c.  69.    You  must  produce  it. 

The  book  was  produced.  Verdict  for  the  plaintiff— Damages  6021 
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*Andrew$,  serjt.,  PkUij  and  ■' ,  for  the  plaintiff. 

The  defendant,  in  person. 


[Attomeya    SeatUkg^  and  IbW.] 

■  » 

SUlinga  in  London,  after  JSchadmaa  Ikrm,  1836. 
bxvorb  lord  abinoxb,  0.  b. 

SOWABJ)  V.  LEGGATT,  Esq.    Nov.  28. 

In  considering  which  party  onght  to  begin,  it  is  not  so  much  the  form  of  the  issne  which 
is  to  be  considered  as  the  snbstance  and  effect  of  it,  and  the  Jndge  will  consider  what 
is  the  substantial  fact  to  be  made  ont,  and  on  whom  it  lies  to  make  it  oat. 

In  an  action  of  corenant  to  repair,  the  breach  was,  that  the  defendant  did  not  repur, 
bat  suffered  the  premises  to  become  ruinoas,  Ac.  Plea,— that  the  defendant  did  repair 
and  did  not  suffer  the  premises  to  become  ruinous,  &c. : — Held,  that  on  this  issue  the 
plaintiff  must  begin. 

A  tenant  under  a  covenant  to  repair  is  liable  for  repairs  only,  and  is  not  liable  for  the 
extra  expense  of  laying  anew  floor  on  an  imprOTed  plan,  or  the  like. 

CoYiNANT.  The  declaration  stated  that  the  plaintiff,  and  Jane  Soward,  de- 
ceased, demised  to  the  defendant  a  certain  me8sua|^e,  &c.,  and  that  the  defendant 
covenanted  to  repair  the  messuage,  &c.,  and  to  pamtthe  outside  wood-work  once 
in  every  three  years,  and  the  inside  wood-work  within  the  last  six  years 
of  the  termination  of  the  lease.    Breach — That  the  defendant  did  not  repair  the 

YoL.  xxxn.— 60 
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mesflttage,  fto.,  and  did  not  paint  the  outride  wood-work  onee  in  eveiy  three 
jrearsy  and  did  not  paint  the  inride  woodwork  within  the  last  riz  yean  of  the 
said  term,  <<  bat  on  the  contrarr  thereof,  ftc.,  suffered  and  permitted  the  mes- 
suage, &c.,  to  become,  &c.,  and  the  same  daring  all  that  time  were  roinous, 
prostrate,  dilapidated,  fallen  down,  and  in  decay,  and  in  very  bad  stete,  order, 
and  condition,  for  want  of  needful  and  necessary  reparations  and  amendments 
thereof,  and  the  same,  at  the  end  or  expiration  of  the  said  term,  were  left  by  the 
defendant  so  ruinous,  prostrate,  dilapidated,  fallen  down,  and  in  decay,  and  in 
such  bad  state,  order,  and  condition,  as  last  aforesaid/'  contrary  to  the  ooYe- 
nant,  &c. 

Plea, — ^That  the  defendant  did  from  time  to  time,  at  his  *own  proper  rMi  j 
costs,  &c.,  well  and  sufficiently  repair  the  said  messuage,  &e. ;  and  that  I- 
he  did  naint  the  outside  wood-work  once  in  every  three  years  during  the  said 
term,  that  is  to  say  (specifying  the  times);  and  that  he  did  paint  the  whole  of 
the  inside  parte  that  were  usually  painted  within  the  last  six  years  of  the  termi- 
nation of  the  said  term,  to  wit,  on  the  1st  day  of  June,  1831,  <<  according  to  the 
tenor  and  effect  of  the  said  indenture,  and  of  his  covenant  therein  in  that  behalf 
contained;  and  that  the  defendant  did  not  suffer  and  permit  the  said  messuage, 
Ac.,  to  become  and  be,  nor  were  the  same  ruinous,  prostrate,  dilapidated,  fa&n 
down,  and  in  decay,  and  in  a  bad  state  of  order  and  condition  for  want  of  need* 
ful  and  necessary  reparations  and  amendments  thereof,  nor  were  the  same  at  the 
end  and  expiration  of  the  said  term  left  )}j  the  said  defendant  so  ruinous,  pfos- 
trate,  dilapidated,  fallen  down,  and  in  decay,  and  in  such  bad  stete,  order,  and 
condition,  as  is  in  the  said  declaration  alleged;  and  of  this  the  said  defendant 
pute  himself  on  the  country,"  &c. 

CarringUmf  for  the  plaintiff,  having  opened  the  pleadings, 

Bompoi,  Serjt.,  claimed  the  right  to  bcffin. 

ThengeTy  for  the  plaintiff.  I  go  for  damages;  and  thereforei  unless  you 
admit  the  amount  of  damages,  I  ought  to  begin. 

Bamwu,  Seijt.  The  last  case  on  the  rale  laid  down  by  the  judee8,(a)  as  to 
the  right  to  begin,  was  a  case  before  Mr.  Baron  Parke ;  and  in  Uiat  case  the 
learned  baron  limited  the  rule  to  personal  actions,  such  as  assault,  libel,  slander, 
and  the  like,  and  excluded  the  broad  principle  '''that  the  mere  going  for  rMic 
damages  entitled  the  plaintiff  to  begin.  *- 

T^iiger.  I  am  told  that  in  the  Court  of  Common  Pleas,  in  a  breach  of  co- 
venant, the  plaintiff  began,  though  the  affirmative  was  on  the  defendant. 

Lord  Abinqer,  C  B.  Looking  at  these  things  according  to  common  sense, 
we  should  consider  what  is  the  substontive  fact  to  be  made  out,  and  on  whom  it 
lies  to  make  it  out.  It  is  not  so  much  the  form  of  the  issue  which  ought  to  be 
considered,  as  the  substance  and  effect  of  it.  In  many  cases,  a  party,  by  a  little 
difference  in  the  drawings  of  his  pleadinffs,  might  make  it  either  affirmative  or 
negative,  as  he  pleased.  The  plaintiff  here  savs,  '^  You  did  not  repair ;''  he 
might  have  said,  ^'  Ton  let  the  nouse  become  dilapidated."  I  shall  endeavour 
by  my  own  view  to  arrive  at  the  substance  of  the  issue,  and  I  think  in  the  pre- 
sent case  that  the  plaintiff's  counsel  should  begin. 

ThesigeTf  for  the  pUintiff,  opened  his  case. 

Lord  Abinqsr,  C.  B.  I  see  by  the  record  that  a  part  of  the  issue  here  is, 
that  plaintiff  says  that  the  house  was  left  dilapidated,  and  that  the  defendast 
says  it  was  not  left  dilapidated.  On  the  form  of  this  issue  there  is  as  much  on 
the  plaintiff  as  the  defendant.  In  the  case  which  save  rise  to  the  rule  made  by 
the  judges,(&)  I  was  of  counsel;  and  it  may  be,  that  I  am  biassed  as  an  advo- 
cate ;  but  otherwise  I  oerteinly  should  say  that  there  was  in  that  case  as  much 
of  the  issue  on  the  plaintiff  as  the  defendant,  the  issue  being  in  effect  whether 
the  plaintiff  had  skill  in  the  performance  of  a  surgical  operation. 

(a)  See  the  case  of  Carter  v,  Jones,  ante,  Vol.  6,  p.  04. 

(b)  The  case  of  Cooper  v.  Waklejr,  ante.  Vol.  3,  p.  474. 
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:^gjg-|       BompcUy  Seijt.    We  muoh  wish  that  your  lordship  *woiild  lay  down 
-^  some  role,  as  we  are  much  at  sea  about  it :  at  present  each  learned  judge 
has  to  decide  in  each  particular  ca8e.(a) 

Lord  Abinqeb,  C.  B.    This  is  very  unfortunate. 

The  lease  was  put  in ;  it  was  dated  August  llth,  1819,  and  was  for  a  term  of 
21  years. 

It  appeared  from  the  evidence  of  Mr.  Charles  Mayhew,  who  was  a  surreyor, 
that  in  his  judgment  the  necessary  repairs  of  the  house,  &c.,  would  be  82/. 
4«.  lOd. 

It  was  proved  by  Mr.  Mitchell  that  he  was  employed  to  do  the  carpenter's 
work :  he  stated  that  the  kitchen  floor  was  in  a  very  bad  state,  and  the  joists 
rotten,  from  their  having  .been  laid  on  the  natural  earth;  but  that  in  laying  the 
new  floor  he  placed  the  joists  upon  brick-work,  so  as  not  to  touch  the  earth, 
which  would,  as  he  considered,  cause  it  to  last  much  longer.  Other  witnesses 
were  called  to  prove  that  the  repairs  actually  cost  more  tnan  the  sum  at  which 
Mr.  Mayhew  had  estimated  them. 

Bompcu,  Seijt.,  for  the  defendant.  A  lessee  under  a  covenant  like  the  pre- 
sent is  only  bound  to  repair,  but  not  to  put  new  floors  instead  of  old  ones.  If 
a  board  is  damaged,  the  lessee  must  replace  it ;  but  he  is  not  to  lay  a  floor  on  an 
improved  plan,  so  as  to  be  more  durable  than  the  old  one;  that  is  an  improve- 
ment, and  not  a  repair.  A  person  who  lets  for  21  years  must  be  aware  tluit  his 
house  cannot  be  so  good  at  the  end  of  the  time  as  at  the  beginning :  there  must 
be  the  effect  of  time,  as  his  tenant  is  only  to  repair,  and  not  to  build  him  a  new 
house  instead  of  the  old  one. 

^1  .*1  Lord  Abinoeb,  C.  B.,  (in  summing  up).  In  this  case  *you  will  con- 
-'  sider  the  sum  which  is  equal  to  the  amount  of  the  repairs,  according  to 
to  this  covenant.  The  surveyor  who  has  been  called  on  the  part  of  the  plaintiff 
has  given  you  an  estimate;  but  it  is  also  proved  that  when  the  repairs  came  to 
be  done,  they  amounted  to  considerably  more  than  the  estimate;  and  that  is 
generally  the  case,  because  when  the  work  is  actually  done,  improvements  are 
made  for  which  the  tenant  is  not  liable,  of  which  the  improved  mode  of  laying 
the  joists  in  the  kitchen  is  an  example ;  and  if  the  joists  have  been  now  laid  in 
a  manner  which  will  make  them  more  durable,  and  last  longer  before  new  ones 
are  again  wanted,  that  is  a  thing  for  which  the  tenant  is  not  liable  on  the  cove- 
nant to  repair.  Yerdict  for  the  plaintiff — ^Damages  60/. 

ThetigeTf  and  CarringUmy  for  the  plaintiff. 

SompMy  Seijt.,  and  Channdl^  for  the  defendant. 

[Attornejs— r.  DimeM,  and  WUUU  j*  CmiytbtU. 


DOE  on  the  demise  of  BEARD  v.  POWELL.    Nov.  28. 

To  accoont  for  not  calling  a  subscribing  witness,  evidence  cannot  be  given  of  his  decla- 
rations as  to  where  he  livedi  to  let  in  proof  of  that,  in  answer  to  an  inqniiy  there,  it 
was  stated  that  he  was  abroad  *,  bat  some  person  should  either  be  called  fh>m  the  hoose 
where  tne  witness  lived,  or  else  some  person  who  had  seen  bim  abroad. 

Bjeotment  to  recover  possession  of  a  house,  ntuate  in  Pancras-lane. 

It  was  opened  by  Oateke  for  the  lessor  of  the  plaintiff,  that  the  defendant 
had  held  the  house  of  the  lessor  of  the  plaintiff  under  a  lease  which  had  becom* 
forfeited,  and  that  Mr.  Coltsey,  the  subscribing  witness,  having  gone  to  America, 
he  should  adduce  evidence  to  prove  his  handwriting. 

(a)  See  the  case  of  Harris  v.  Gould,  ante,  p.  580,  and  the  cases  there  refoned  to. 
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It  was  proposed  by  (Tose^M  to  ask  a  wituflSB  whether  Mr.  CUlny  had  ever 
told  him  where  he  lived. 

R,  F.  Richards,  for  the  defendant.  I  xnuat  objeot  to  what  the  aabaorilrisg 
witness  said. 

*Lord  Abinqkb,  G.  B.    I  think  it  is  not  evidence.  P618 

Oaseiee.    I  wish  to  put  that  question  with  a  view  of  shewing  that  we   ^ 
inauired  at  the  place  he  mentioned,  and  that  we  were  there  imrmed  that  Hr. 
Coltsey  had  gone  to  Aiherica.    In  the  case  of  Prince  t.  Blackman,  2  Ea.  260, 
letters  received  from  the  subscribing  witness,  the  one  dated  at  Baltimore^  ud 
ihe  other  at  New  York,  were  admitted  to  shew  that  he  was  in  America. 

Lord  ABtNOJOt,  G.  B.  Why  do  you  not  call  the  person  in  whose  house  he 
lived,  or  the  person  firom  the  next  house? 

Another  witness  was  called,  who  stated  that  he  knew  Mr.  Goltsey,  and  had 
seen  him  about  eighteen  months  ago ;  and  that  some  seafiaing  persons  had  tM 
him  that  they  had  met  Mr.  Goltsey  at  New  York. 

Lord  Abinoeb,  G.  B.  You  should  have  called  some  of  these  persoiiB  who 
saw  him  in  America.    This  is  mere  hearsay.    I  must  nonsuit  the  plaintiff. 

Nonsuit. 

CrOMidee,  for  the  lessor  of  the  plaintiff. 

R.  V.  Richards,  far  the  defendant. 

[Attorneys— ii.  Jmhrn,  and  CU^.] 


Adjourned  SUlvngs  ai  Westminster  after  Mklhcielmas  Ikrmy  1836. 

BSFOBE  LORD  ABINQEB,  0.  B. 

♦HELD  V.  HEMMINa.  p«19 


A  promissoiy  note  was  correctly  stated  in  the  dedanition,  and  in  the  notioe  to  admit,  it 
.  was  also  oorrectlj  described,  except  that  the  time  of  paymeat  was  stated  to  be  oa  the 
10th  of  October  instead  of  the  10th  of  Jtfovember,  The  note  was  produced  before  the 
Judge,  and  the  defendant's  attorney  then  refused  to  admit  it,  but  afterwards  consented 
to  an  order,  in  which  he  undertook  "  to  make  the  admissions  apee^led  m  the  noHee .-" — 
Held,  that  this  admission  was  sufficient  notwithstanding  the  mistake  of  October  for 
Norember. 

AssnupsiT  hy  the  plaintiff  as  payee,  against  the  defendant  as  maker,  of  the 
f oUowinff  promissory  note : — 

10th  May,  1834. 
£200  Os.  Od. 
On  the  10th  day  of  NoTcmber  next,  we  jointly  and  severally  promise  to  pay 
Mrs.  Mary  Field^  or  order  200^.,  with  lawful  interest^  for  value  reoeiTcd. 

Henry  Hemming. 
George  Boraston. 
Plea — ^That  the  defendant  did  not  make  the  note. 

It  appeared  that  on  the  18th  of  Nov.  1886,  the  plaintiff's  attomey  gave  the 
defendant's  attomey  notioe,  under  the  rule  of  Hilaiv  Term,  2  Will.  4,  to  admit 
the  signature  of  the  defendant  to  the  note.  In  this  notice  the  note  was  des- 
eribea  as  follows : — 

DescHpUimofthe  PoeummU,  Date 

Joint  and  seyeral  promissoiy  note  made  by  Henry  Hem-  10th  ICay,  1834. 

ming  and  Geo.  Boraston  for  200Z.,  with  lawfhl  in- 
terest, payable  to  Mrs.  tfary  Field,  or  order,  on  the 
lOth  of  October  next  after  the  date  hereof. 
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It  fiiriher  appeared  that  the  attorneys  on  both  eides  attended  before  Mr. 
Baron  Holland,  when  the  original  note  was  prodnoed,  and  the  defendant's  attor- 
ney refusing  to  admit  it,  the  learned  Baron  made  the  nsoal  order  for  the  eosts 
of  the  proof;  but  the  defendant's  attorney  afterwards  consenting  to  make  the 
admission,  the  learned  Baron,  on  the  25th  of  November,  made  an  order,  that 
the  former  order  ^  made  herein  for  the  eosts  of  proof  be  rescinded,  the  defen- 
*6201  ^^^  thereby  undertaking  to  make  the  *admis8ion  specified  in  the  notice 
•^  therein  mentioned/'  The  notice  and  the  two  orders  were  all  entitled  in 
the  cause. 

After  this  it  was  discovered,  that  in  the  notice  Oetoher  was  written  by  mi^ 
take  instead  of  JNbvevkbery  and  the  plaintiff's  attorney  corrected  this  error  by 
striking  out  October  and  writing  November. 

Eum/rey,  for  the  defendant.  I  object  to  the  note  being  read ;  the  admission 
only  goes  to  a  note  payable  in  October. 

Busby,  f<nr  the  plaintiff.  My  answer  to  the  objection  is  twofold.  I  submit, 
first,  that  the  defendant's  attorney,  having  full  knowledge  of  the  time  when  the 
note  was  payaUe,  could  not  have  been  misled  by  the  description  contuned  in 
the  notice }  and,  secondly,  that  if  the  objection  were  to  prevail,  the  attorney's 
conduct  in  consenting  to  the  order  would  amount  to  a  fraud  on  the  plaintiff. 

Lord  Abinqkb,  0.  B.  The  order  was  made  on  the  consent  of  the  defen- 
danf  6  attorney,  to  admit  the  note  mentioned  in  the  pleadings.  The  note  must 
be  read.    However,  I  will  give  leave  to  move  to  enter  a  nonsuit. 

Verdict  for  the  plaintiff. 

Buihy,  for  the  pUdntiff. 

Rwnfrey,  for  the  defendant. 

[Attorneys— i?«db0,  and  (?.  Ant^] 


In  the  ensuing  Term,  Hwmfrey  moved  to  enter  nonsuit  in  pursuance  of  the 
leave  given,  but  the  Court  refused  a  rule. 


*621]  *FRASEB  v.  The  Hon.  OBANTLET  BERKELEY  and  Another. 

Dec  3. 

A.  hftTing  written  a  novel,  B.  published  a  libel  on  A.  and  his  family  in  the  form  of  a  cri- 
tiqne  on  the  novel,  for  which  A.  beat  him.  B.  brought  an  action  for  the  aseanlt,  and 
A.  a  cross  action  for  the  libel  i — 

Held,  that  in  the  action  for  the  assault,  the  libel  might  be  given  in  evidence  in  mitigation 
of  damages,  although  it  was  the  subject  of  another  action :  but  that  being  so,  the 
defendant  ought  not  to  derive  much  advantage  from  it  in  diminishing  the  damages. 

Held  also,  that  the  defendant  need  not  pnt  in  the  novel  to  shew  that  the  criticiBm  in  the 
libel  was  unfair,  neither  could  the  plaintiff  give  the  novel  in  evidence  to  shew  that  the 
critique  was  a  fair  one ;  bnt  the  plaintiffs  counsel,  in  his  reply,  might  assume  that 
certain  passages  were  contained  in  the  work,  and  argue  that  the  critique  was  not  unfair. 

If  a  critic,  in  criticising  a  work,  goes  out  of  his  waj  to  attack  the  private  character  of 
the  author,  this  is  a  libel. 

Assault.     Plea — ^Not  guilty. 

It  appeared  that  the  defendant,  the  Hon.  G.  Berkeley,  accompanied  by  his 
brother,  the  Hon.  Craven  Berkeley,  went  on  the  Srd  of  August,  1886,  to  the 
shop  of  the  plaintiff,  in  Reffent-street ;  and  that  the  Hon.  O.  Berkeley  beat  him 
both  with  a  heavy  whip  and  his  fists,  the  Hon.  Graven  Berkeley  holding  the 
shop-door,  and  a  third  person  whose  name  did  not  appear,  keeping  the  persons  in 
the  street  away  from  the  door. 

It  was  opened  by  Thesigery  for  the  defendant,  that  the  Hon.  G.  Berkeley  had 
published  an  historical  novel  called  Berkeley  Castle ;  and  that  on  the  1st  of 
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Aagast,  1836,  the  plamiiiF  had  published,  in  a  work  called  Fraier'a  Magarine, 
what  parported  to  oe  a  critique  on  the  noyel,  but  which  was  really  a  moat  ma- 
lignant libel  on  Mr.  G.  Berkeley,  and  his  mother,  and  other  members  of  bis 
family. 

Erie,  for  the  plaintiff.  That  critique  is  the  subject  of  a  cross  action,  which 
now  stands  for  trial  in  this  Court.  It  is  therefore,  I  submit,  not  a  matter  of 
mitigation  in  this  action.  It  is,  if  any  thing,  a  distinct  wrong,  for  which  Mr. 
Berkeley  has  sought  a  distint  remedy. 

Lord  Abinofb,  C.  B.  A  defendant  certainly  cannot  put  in  a  libel  as  asei4>ff 
against  an  assault  The  rule  is,  that  that  which  amounts  to  a  justification  must 
be  pleaded,  but  any  matter  of  palliation  or  mitigation  may  be  ffiyen  in  evidenoe 
under  the  general  issue,  and  I  think  its  being  the  subject  of  another  action- 
makes  no  difierence.  Suppose  *foul  words  preceded  a  blow — would  r#g22 
they  be  the  less  a  provocation  because  they  happened  to  be  actionable  ?  ^ 
If  this  critique  is  the  subject  of  another  action,  you  will  make  good  use  of  that 
in  your  reply. 

Thetiger,  resumed  his  opening.  Any  person  who  enters  the  field  of  literature 
as  an  author,  is  open  to  haye  his  work  and  his  character  as  an  author  inquired 
into  and  criticised.  If  the  chuacter  of  Mr.  Berkeley  as  an  author  had  been 
attacked,  it  would  have  been  no  excuse  for  this  assault.  But  if  this  pretended 
critique  should  prove  to  be  one  of  the  mos^  malignant  libels  that  ever  issued 
from  a  licentious  press,  and  that  it  was  published  on  the  let  of  August,  it  will 
be  for  you  to  say  whether  the  plaintiff  ought  to  have  more  than  a  farthing 
damages  for  the  assault  committed  on  him.  I  admit  the  beating  was  a  severe 
one,  and  that  the  libel  is  the  subject  of  another  action ;  therefore  the  matter 
stands  thus :  there  is  a  gross  libel  on  one  side,  and  a  beating  on  the  other,  and 
there  the  matter  might  have  rested ;  but  as  the  plaintiff  has  brought  an  acdon 
for  the  beating  on  the  one  hand,  it  is  but  just  that  Mr.  Berkdev  should  bring 
his  action  for  the  libel  on  the  other ;  and  that  it  is  a  most  gross  libel  there  can 
be  no  doubt,  as  it  imputes  that  Mr.  Berkeley  is  a  liar,  a  pimp,  a  detractor  of 
female  reputation,  and  a  coward;  and,  besides  all  thb,  it  attacks  other  members 
of  his  family. 

It  was  proved  by  Mr.  Moves,  the  printer  of  Fraser's  Magasine,  that  the  num- 
ber containing  the  alleged  libel  was  delivered  for  publication  on  the  31st  of 
July,  and  wcmld  be  published  on  the  1st  of  August 

The  article  in  Fraser's  Magazine  was  read,  it  (besides  reviewing  the  novel) 
attacked  the  Hon.  G.  Berkeley  and  other  members  of  the  Berkeley  fiunily. 

*JSrle.  Does  not  your  lordship  think  they  should  read  the  novel,  to  p9ca2S 
shew  that  the  criticism  is  unfair?  *- 

Lord  Abingeb,  C.  B.    I  think  not 

TTiesiger,  It  may  be  assumed  that  the  novel  is  ten  times  as  bad  as  the  worst 
passage  contained  in  it.  I  ground  my  defence  on  those  passages  of  the  libel 
which  are  quite  beside  the  novel. 

Lord  Abingeb^  0.  B.  Mr.  Brie  has  a  right  to  have  any  other  pordon  of 
this  number  of  Fraser's  Magasine  read,  to  explain  the  provocation. 

Erie.  I  propose  to  have  extracts  from  the  novel  read  as  evidence  in  reply,  to 
shew  that  the  criticism  was  not  unfair. 

Lord  Abingeb,  G.  B.  You  may  road  them  as  part  of  your  speech,  and  put 
it,  that  if  a  work  contained  such  passages  as  that  your  criticism  was  £ur.  If 
this  magazine  had  been  a  mere  attack  on  the  book,  and  nothing  else,  I  should 
say  that  it  was  no  palliation  of  the  assault. 

Erie,  in  reply.  We  are  agreed  in  the  principle  of  law,  that  an  author  is 
public  property,  and  that  there  is  a  right  for  the  critic  to  shew  up  that  which  is 
bad,  to  censure  that  which  is  licentious,  and  to  pull  down  that  which  is  arrogant ; 
and  if  he  write  bon&  fide,  he  is  justified  in  criticism,  however  severe,  and  in  sar- 
casm, however  pun^nt.  I  gathered  from  his  lordship  that  I  have  a  right  to 
assume,  that  what  is  stated  in  the  libel  as  being  in  a  book  really  is  there;  and 
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to  snppoBe  also,  that  the  book  oontains  saoh  passages  as  those  I  shall  state  to 
yon.  [He  stated  passages  from  the  novel,  and  argued  that  they  were  of  an  im- 
"^241  1^^^  tendency,  and  suggested  that  the  ^plaintiff  was  a  mere  publisher, 

J  and  did  not  write  the  works  he  published.] 
Lord  Abinqsb,  C.  B.  (in  summing  up).  The  only  question  in  this  case  is  as 
to  the  amount  of  damages.  Whatever  is  an  answer  to  the  action  must  be  plea- 
ded as  a  justification,  but  it  has  been  held  by  my  learned  predecessors,  that  in 
actions  for  personal  wrongs  and  injuries,  a  defendant  who  does  not  deny  that 
the  verdict  must  pass  against  him,  may  give  evidence  to  shew  that  the  plaintiff 
in  some  degree  brought  the  thing  upon  himself,  and  in  that  view  the  lioel  was 
given  in  evidence  by  the  defendant's  oonnsel.(a)  This  libel  appears  to  have  been 
published  either  on  the  Slst  of  July  or  the  Ist  of  August,  and  the  assault  is  on 
the  Srd^of  August.  The  law  I  think  would  be  an  unwise  law,  if  it  did  not  make 
allowance  for  human  infirmities;  and  if  a  person  commit  violence  at  a  time 
when  he  is  smarting  under  immediate  provocation,  that  is  matter,  of  mitigation: 
and  the  same  rule  is  allowed  to  prevail  even  on  trials  for  murder ;  but  in  those 
eases,  if  the  blood  has  had  time  to  cool  before  the  fatal  blood  b  struck,  the  party 
is  guilty  of  murder — ^indeed,  in  the  present  case,  if  death  had  ensued,  the  present 
defendants  could  not  have  escaped  tnat  criminal  charge.  The  provocation  three 
days  before  woi^d  not  have  availed  them  for  going  deliberately  three  days  after  to 
take  their  vengeance.  At  the  same  time  it  appears  to  me  to  be  severe  to  say,  that 
you  should  not  look  at  the  cause  which  induced  the  assault.  But  still,  even 
supposing  the  libel  to  be  as  atrocious  as  words  can  make  it,  you  will  have  to 
consider,  whether  in  a  case  of  so  severe  a  beating  as  the  present,  you  would  let 
the  libel  have  any  very  serious  effect  on  the  amount  of  the  damages.  It  has 
*6251  ^^'^  ^^^  ^^^^  ^^^  plaintiff  was  a  publisher  only,  and  that,  although  *the 

•I  publisher  is  liable  for  damages  in  an  action,  yet  that  the  anger  of  the 
party  libelled  should  be  directed  against  the  author,  and  not  against  the  book- 
seller. If  the  bookseller  refuse  to  disclose  the  name  of  the  author,  and  keep 
himself  as  a  shield  over  the  libeller,  he  cannot  complain  if  he  is  treated  as  the 
author ;  but  I  think  that  the  bookseller  certainly  ought  to  be  first  asked  to  give 
up  the  author.  If  no  other  person  had  been  present,  it  might  have  been  sup- 
posed that  Mr.  Berkeley  had  asked  the  plaintiff  for  the  author's  name  before 
he  began  to  beat  the  plaintiff;  but  if  that  had  been  so,  the  third  person  who 
was  present  might  have  been  called  to  prove  it.  It  was  proposed  by  the  plun- 
tiff's  counsel  to  go  into  evidence  to  shew  that  the  libel  was  founded  in  truth :  I 
prevented  that  from  being  done,  because  it  is  in  my  judgment  immaterial.  A 
man  may  be  provoked  by  what  is  true  as  well  as  by  what  is  false.  If  a  man 
called  another  a  liar,  and  was  knocked  down,  the  plaintiff  would  not  be  allowed 
to  prove  on  the  trial  of  the  assault  that  the  defendant  was  really  and  in  point 
of  fact  a  liar,  because  evidence  of  provocation  is  admitted  for  the  purpose  of  shew- 
ing that  the  feeling  of  the  party  were  excited,  and  a  man  is  not  stung  the  less 
by  a  libel  because  it  happens  to  be  true.  It  is  said  that  a  person  who  publishes 
a  work,  must  expect  to  have  his  feelings  hurt  by  criticism ;  but  if  a  critic,  in 
criticising  a  book,  goes  out  of  his  way,  and  attacbsi  the  private  character  of  the 
author,  this  cannot  be  justified,  and  the  author  may  recover  damages.  This  was 
I  think  laid  down  by  Lord  Ellenborough  in  the  case  of  Carr  v.  Hood,  1  Gamp. 
353.  Mr.  Thesiger  has  put  this  matter  as  a  sort  of  debtor  and  creditor  account 
— that  Mr.  Fraser  libelled  Mr.  Berkeley,  and  Mr.  Berkeley  beat  him;  and  that 
on  Mr.  Fraser  bringing  his  action  for  the  assault,  Mr.  Berkeley  brought  his  ac- 
tion for  the  libel.  But,  if  you  allow  for  the  libel  in  diminution  of  damages  in 
*6261  ^^^  action,  Mr.  Berkeley  will  still  be  entitled  *to  recover  damages  for  it 

-'  in  the  cross  action ;  and  as  he  has  chosen  his  remedv  for  the  libel  by  his 
action  for  damap;es,  I  think  that  he  cannot  fairly  be  allowed  to  take  much  advan- 
tage of  it  in  mitigation  of  damages  in  the  present  action.    I  really  think  that  this 

(a)  See  the  case  of  Watts  v.  Fraser,  ante,  p.  369,  and  the  note  to  that  case. 
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assault  was  carried  to  a  yeiy  iaooiuudente  length,  and  that  if  an  author  k  togo 
and  give  a  beating  to  a  publisher  who  has  offended  him,  two  or  three  blows  wUh 
a  horsewhip  ongbt  to  be  quite  enough  to  satisfy  his  irritated  feelings. 

Yerdiot  for  the  plaintiff*— Damages  IQOl 

ErUy  Kdfy,  and  Talbot^  for  the  pl&intiff. 

Tkeiiger,  and  Crowder^  for  the  defendant. 

[AttomoTS— J^urtefi  j-  F,^  and  Clarke,  F.  j*  F,} 


BOND  V.  DOUGLAS.    Dec.  5. 

In  an  action  for  a  libel,  contained  in  an  article  against  church  rates,  written  hj  the  de- 
fendant, and  published  in  the  T.  8.  newspaper,  the  MS.,  in  the  handwriting  of  the  de- 
fendant^ addiesaed  "  To  the  Editor  of  the  T.  S./'  and  sent  to  the  T.  8.  office,  is  erideaee 
to  shew  that  the  defendant  intended  the  article  to  be  published  in  that  newspaper.  The 
plaintiff  may  also,  for  the  same  purpose,  give  in  eyidence  handbills  on  the  same  sab- 
ject,  published  bj  the  defendant  about  the  same  time  ;  and  to  shew  that  the  libel  was 
published  with  Intent  to  injure  the  plaintiff,  eridence  may  be  given  that  one  of  the 
handbills  was  carried  backwards  and  forwards  before  his  door. 

Any  attempt  to  excite  resistance  to  the  payment  of  church  rates,  or  to  render  odions  llioae 
who  collect  them,  is  illegal. 

LiBBL.  The  deolaration  stated  that  the  defendant  wrote  and  pnbliahed  a 
libel  in  the  True  Son  newspaper,  reflecting  on  the  charaoter  of  the  plaintiff  for 
having  aoted  as  broker  in  distraining  for  chnroh  rates  in  the  parish  of  St.  Pan- 
eras.     Plea — General  issue. 

The  publication  of  the  libel  in  the  Tme  Sun  was  proved,  and  it  was  also  prov- 
ed that  the  manuscript  of  it,  which  was  in  the  hand-writing  of  the  defendant, 
was  sent  on  the  25th  of  October,  1836,  to  the  True  Sun  Office,  addressed  <<  To 
the  Editor  of  the  True  Sun,''  and  published  on  the  '^'foUowinff  day.  It  rMo? 
was  further  proved,  that  within  two  or  three  days  after  this  the  defend-  L 
ant  had  ordered  Mr.  Last  to  print  200  hand-bills  on  the  subject  of  reaiting 
church-rates,  and  also  100  large,  and  500  small  bills,  which  stated  Jhat  Mr 
Murphey  and  others  had  their  goods  seised  fir  church-rates ;  all  these  billa  stat- 
ing that  the  goods  seized  were  at  the  house  of  the  plaintiff. 

PlaUf  for  tne  plaintiff,  proposed  to  read  these  bills  in  evidence. 

Ih'le,  for  the  defendant.  I  submit  that  they  are  not  evidence,  as  they  are  not 
in  the  declaration.  Other  papers  have  been  sometimes  read  to  explain  an  am- 
bigious  libel,  but  I  am  not  aware  of  any  case  in  which  other  papers  have  been 
admitted  when  the  libel  was  plain.  In  the  case  of  Finnerty  v.  Tipper,  2  Camp. 
72,  it  was  held,  that  a  plaintiff  cannot  give  in  evidence  other  libels  concerning 
him  which  were  published  by  the  defendant,  unless  they  directly  refer  to  the 
libel  set  out  in  the  declaration. 

Lord  Abinqeb,  C.  B.  I  think  they  are  admissible,  with  a  view  of  shew- 
ing the  animus. 

The  bills  were  read. 

It  was  proposed  to  call  a  witness  to  prove  the  manner  in  which  these  bills 
were  published. 

JErle,  I  submit  that  the  mode  of  the  publication  of  these  other  papera  oan* 
not  be  evidence. 

Lord  Abinqeb,  C.  B.  Tea,  I  think  it  is,  as  shewing  the  animus.  It  may 
be  material  to  shew  that  one  of  these  papers  was  left  at  the  plaintiff's  boose. 

'''A  witness  was  called,  who  stated  that  one  of  the  larse  bills  had  been 
fixed  on  a  board,  and  that  for  several  days  a  man  had  carried  it  back- 
wards and  forwards  before  the  plaintiff 's  door. 

Erie  addreaaed  the  jury  for  the  defendant,  and  submitted,  lat,  that  the  mere 
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irriting  of  a  Kbd  voaU  not  soBtnn  an  aetion,  and  that  there  wai  no  pvoof  of  a 
ptiUk»tion  hy  the  defendant ;  and  2ndlyy  that  the  object  of  the  publication  was 
toenooniage  a resiatanee  of  the  payment  of  church  ratesi  which  the  defendant 
fiupposed  to  be  improper. 

Lord  Abingsr,  C.  B.,  (in  Bomming  np.)— It  is  proyed  that  this  article  ap- 
peared in  the  Tme  Snn  newspaper,  and  uat  the  manuscript,  which  was  in  the 
nand-writing  of  the  defendant,  was  sent  to  the  True  Sun  office,  addressed  **  To 
Ihe  Editor  of  the  Tme  Sun/'    You  will  say  whether  a  person  who  sends  a  pa- 

Jdr,  addressed  to  the  editor  of  a  public  journal,  sends  it  for  the  purpose  of  pub- 
cation.  To  shew  that  the  defendant  did  so,  as  well  as  to  shew  his  meaning, 
the  plaintiff  has  given  in  cTidence  other  papers  published  by  the  defendant  on 
the  same  subject,  and  about  the  same  time.  It  is  said,  on  the  part  of  the  plain- 
tiff, that  the  intention  of  the  defendant  was  not  merely  to  write  amarticle  on 
the  subject  of  churdi  rates,  but  idso  to  injure  the  plaintiff  in  his  reputation,  and 
to  bring  him  into  odium ;  and  to  shew  tlus,  they  prove  that  a  man,  with  one  of 
the  handbills,  paraded  before  the  plaintiff's  door.  You  will  consider  whether 
the  article  in  uie  True  Sun  is  a  Ubel ;  and,  if  so,  was  it  intended  to  hurt  the 
feelings  and  injure  the  character  of  the  pkintiff  ?  and  on  the  latter  point,  you 
will  consider  the  libel  itself,  and  also  the  contemporary  papers.  It  has  been  said 
on  the  part  of  the  defendant,  that  the  article  was  written  to  encourage  a  resist- 
ance to  the  payment  of  church  rates.  I  am  bound  to  tell  you,  that  I  think  an 
*6291  ^^^^"'P^  ^  ^^^  church  rates  is  ^illegal.  The  church  rate  is  a  legal  bur- 
^  den,  imposed  on  all,  and  any  attempt,  either  by  member  of  the  church 
or  by  one  who  is  not  so,  to  excite  resistance  to  the  payment  of  church  rates,  or 
to  render  odious  those  who  collect  them,  is  a  breach  of  the  law. 

Verdict  for  the  plaintiff— Damages  1002. 
Sir  W.  FoUeUj  Piatt,  and  B.  F.  Bichards,  for  the  plaintiff. 
Erie,  for  the  defendant. 

[Attorneys — Seadimg,  and  In  j^wnJ] 


PROCTER,  Esq.  v.  LAINSON  Esq.  and  Another.    Dee.  5. 

If  an  ezecntion  creditor  has  indemnified  the  sheriff;  what  he  8a3r8  is  eyidence  in  an  action 
against  the  sheriff  for  taking  the  plaintiifs  goods  under  an  execution  against  a  third 
person. 

Witnesses  examined  nnder  a  Judge's  order  in  expectation  of  their  going  abroad,  are 
examined  as  much  for  the  one  side  as  the  other,  and  either  party  may  use  their  evi- 
dence on  the  trial,  If  it  be  shewn  that  the  witnesses  are  abroad ;  but  it  most  be  proved 
that  they  are  abroad,  and  the  statement  in  their  depositions  that  they  are  going  abroad 
is  not  sufficient  for  this  purpose. 

Tbespass  for  breaking  and  entering  the  plaintiff's  house,  and  taking  his 
goods.  Pleas— 1st,  Not  guilty ;  2nd,  and  the  house  was  not  the  house  of  the 
plaintiff;  3rd,  that  the  goods  were  not  the  goods  of  the  plaintiff;  4th,  as  to  the 
breaking  and  entering  the  bouse,  that  there  was  a  judgment  against  Anne 
Prootor,  George  Cooker,  and  Jane  Bayner,  at  the  suit  of  James  Fowler,  upon 
which  a  writ  of  fieri  facias  issued,  directed  to  the  defendant  as  sheriff  of  Mid- 
dlesex, endorsed  to  levy,  &c. ;  that  goods  of  Anne  I^roctor  were  in  the  house, 
and  that  the  defendants  peaceably  entered,  the  outer  door  being  open,  and  took 
the  goods  of  Anne  Prootor.  B^plioation  on  the  4th  plea,  protesting  the  writ 
and  endorsement,  and  de  injuria  as  to  the  residue. 

It  was  opened  by  Miller,  for  the  plaintiff,  that  the  person  mentioned  in  the 

*6801  ^^^  P^^  '^  Anna  Prootor  had  ^formerly  lived  with  the  plaintiff  as  a 

^  misU'ess,  and  that  her  real  name  was  Ferris ;  and  that  the  plaintiff 

had  taken  the  house  in  question,  which  was  situate  in  Bolton  Street,  Pioca- 
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dilly^  and  furnished  it,  and  had  allowed  Ann  Ferris  to  let  lodgings  there  for 
her  own  benefit;  and  to  shew  that  Mr.  Fowler,  the  ezecntion  ereditor,  knew 
that  the  house  and  goods  belonged  to  the  plaintiff,  he  read  the  affidavit  of  Mr 
Fowler,  which  was  made  on  motion  to  put  off  this  trial  from  the  sittings  after 
Trini^  Term. 

Erls,  for  the  defendant.  If  Mr.  Fowler's  affidavit  is  to  be  made  use  of,  he 
must  be  called  and  the  affidavit  put  into  hb  hand. 

MiUer.    I  shall  shew  that  he  has  indemnified  the  sheriff. 

Lord  Abinqeb,  C.  B.  If  Mr.  Fowler,  has  indemnified  the  sheriff,  what  he 
says  is  evidence. 

On  the  part  of  the  plabtiff,  the  lease  of  the  house,  No.  3,  Bolton  Street,  was 
put  in  :  it  was  from  Mr.  Jacobs  to  the  plaintiff;  and  several  tradesmen  were 
also  called,  who  proved  that  in'  the  year  1831,  they  furnished  it  for  the  plain- 
tiff; Anne  Ferris  being  also  called  to  identify  the  furniture  as  being  the  same 
which  was  taken  under  the  writ  of  fieri  facias,  and  to  state  that  the  furniture 
still  belonged  to  the  plaintiff. 

For  the  defendants  it  was  proved,  by  a  witness  named.  Steel,  that  the  plaintiff 
had  told  him,  in  the  presence  of  Jane  Bayner,  that  he  had  siven  the  furniture 
to  Anne  Ferris ;  and  that  on  another  occasion,  when  he  had  dined  with  Anne 
Ferris,  she  told  him,  in  the  presence  of  Jane  Bayner,  and  of  a  person  named 
Wylde,  that  the  goods  were  hers. 

To  contradict  the  evidence  of  the  witness  Steel,  it  was  ^proposed  by  n^i 
MiSer,  for  the  plaintiff,  to  read  the  depositions  of  Mr.  Wylde  and  of  ^ 
Jane  Bayner,  taken  before  the  Master  under  a  Judge's  order,  in  expectation  of 
their  goine  abroad. 

Erk,  These  witnesses  are  both  in  England ;  they  have  been  subpoenaed  and 
are  perhaps  in  court. 

Miller,    They  were  examined  by  the  other  side. 

Lord  Abinoeb,  C.  B.  Under  a  Judge's  order  they  are  examined  as  much 
for  one  side  as  the  other ;  but  you  must  show  that  they  are  abroad. 

MUUr,  I  can  only  do  so  by  their  stating  in  their  depositions  that  they  are 
going  abroad. 

Lord  Abinoer,  C.  B.  That  is  not  sufficient;  you  must  have  other  proof 
that  they  are  abroad. 

The  depositions  were  not  read.  Verdict  for  the  defendants. 

ThetfgeTf  and  MUler^  for  the  phdntiff. 

ErU,  Carrington^  and  8>  B.  Harrtaon^  for  the  defendants. 

[Attorneys — H.  O  Rofrintm^  and  FowUr.1 


*  First  Sitting  of  Westminster  in  Hilary  Term,  1837.     [*632 
SOUTHEY  V.  NASH.    Jan.  17. 

Either  party  at  any  period  of  a  cause  has  a  right  to  require  that  the  unexamined  wit* 

I  should  be  out  of  court. 


Case.  The  declaration  stated  that  on  the  29th  of  September,  1836,  the 
defendant  was  ridinff  along  a  highway,  over  which  the  plaintiff  was  crossing, 
and  that  the  defendant  so  neglieently  managed  his  horse  that  the  plaintil^  in 
order  to  prevent  being  knocked  down  and  run  over  by  the  said  horse,  was 
obliged  to  step  back,  and  in  so  doing  was  knocked  down  and  run  over  by  the 
cabriolet  and  horse  of  C.  F.  Hyron,  whose  servant  was  then  driving  the  same 
in  a  careful  and  a  skilful  manner ;  by  means  whereof  the  pUintiff  was  hurt. 
Plea— Not  guilty. 
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The  plaintiff's  case  had  been  gone  throagh  and  cloeed;  and  TheiiffeiTf  for  the 
'  defendant,  bad  addressed  the  jury,  when 

Piatt,  for  the  phuntiff,  applied  that  the  defendant's  witnesses  might  be  ordoMd 
out  of  Court. 

Thesiger.  I  snbmit  that  it  b  now  too  late.  The  ylawJifr  lias  had  all  hia 
witnesses  in  Court  Huring  the  trialy  and  he  iNight  not  now  to  object  to  the  de- 
fendant pursuing  the  same  course. 

Aldebson,  B.    Eithar  fsrtj  baa  a  risht/  at  any  moment,  to  require  that 
the  unexamined  witnesses  snail  leave  the  Court. 
The  witnesses  for  the  defendant  were  ordered  out  of  Court. 

Verdict  for  the  defendant. 
4,^001       *PlaU,B;iidE.  V.  TTOZuifiM,  for  the  plaintiff. 
^^^       Thuigerj  for  the  defendant. 

[Attorneys — Macn^  and  Humphriea,'] 

See  the  case  of  Oook  v.  Nethercote,  ante,  Tol.  6,  p.  741,  and  the  anthorities  there 
referred  to. 


EDWARDS  V.  JONES.    Jan.  17. 

In  an  action  against  the  maker  of  a  promissory  note  for  1002.,  the  defendant  pleaded  that 
it  was  agreed  between  him  and  the  payee,  at  the  time  of  making  the  note,  that  the 
note  was  to  be  paid  by  his  carrying  goods  for  the  payee,  and  that  it  was  endorsed  to 
the  plaintiff  without  consideration.  Replication,  that  the  plaintiff  gave  a  considera- 
tion of  49/.  for  it: — ^Held,  that  on  this  issue  the  defendant  must  begin ;  and  that  if  he 
offered  no  CTidence,  the  plaintiff  was  entitled  to  a  yerdict  for  491. 

Assumpsit  on  a  promissorv  note  made  by  the  defendant  on  the  15th  day  of 
April,  1886;  for  400/.,  payable  on  demand  to  Evan  Jones  or  his  order,  and  by 
Evan  Jones  endorsed  to  the  plaintiff;  seoond  count,  upon  an  account  stated. 
Plea — ^That  on  the  15th  day  of  April,  1886,  Evan  Jones  sold  the  defendant  an 
undivided  moiety  of  the  sloop  Mary  Anne,  at  the  price  of  100/.,  and  that  Evan 
Jones  then  consented  and  amed  that  that  sum  should  be  payable,  as  the  sloop 
earned  it,  by  carrying  goods  for  Evan  Jones  at  reasonable  freight;  and  that 
Evan  Jones  agreed  to  employ  the  sloop  to  carry  for  him  at  reasonable  freight; 
and  that  in  the  event  only  of  the  defendant  refusing  to  carry  goods  for  Evan 
Jones  at  reasonable  freight  till  the  sum  was  liquidated,  the  promissory  note  was 
to  be  enforced.  The  plea  then  went  on  to  aver  the  willingness  of  the  defendant 
to  carry,  but  that  Evan  Jones  neglected  to  send  any  goods,  and  so  the  conside- 
ration  of  the  note  failed.(a)  The  plea  also  went  on  to  aver  that  neither  did  the 
the  plaintiff  give,  nor  did  Evan  Jones  receive,  any  consideration  or  value  for 
the  endorsement  of  the  note.  Beplication  as  to  the  sum  of  49/.  2s.  1^.,  parcel 
of  the  sum  of  100/.  in  the  first  count  mentioned — ^That  the  plaintiff  ought  not 
,^;^^1  to  be  barred,  &c.  as  to  that  sum,  '^  because  he  says  that  Evan  Jones 
^  ^endorsed  the  note  to  the  plaintiff,  and  the  plaintiff  now  hath  it  for  a 
good  and  sufficient  consideration  as  to  part  of  the  amount,  to  wit,  49/.  2s.  1</." 
(concluding  to  the  country^ ;  and  as  to  the  residue  of  the  first  count,  and  the 
whole  of  the  seoond  count,  a  nolle  prosequi. 

Whateley,  for  the  plaintiff.     I  believe  that  this  issue  is  on  the  defendant. 

Aldxbson,  B.    Yes,  the  defendant  must  begin. 

ThomcUf  for  the  defendant.    I  have  no  witnesses. 

Aldsbson,  B.  (to  the  jury.)    This  issue  lies  on  the  defendant,  and,  as  he 
offers  no  evidence,  there  must  be  a  verdict  against  him. 

Verdict  for  the  pkintiff— Damages  49/.  2«.  Id. 

(a)  the  plea  did  not  aver  that  the  plaintiff  bad  notice  of  these  facts. 


796  Bfixr.  Grove.    C.  0.  C.  1835.  [634 

WhafOey^mAE.  V.  FtVMimf ^  for  the  pkdntiff. 
ThomaSf  for  the  defendant. 

[Attom^}r8— JJoliiM  ^  Co.,  and  Hadwm.'\ 


CENTRAL  CRIMINAL  COURT. 

Mevenffh  Session,  1835. 

BBFOBS  1£B.  BARON  GUBNXT  AND  ME.  JUSTIO|l  WILLIAMS. 

*EEX  V.  JOHN  GROVE.     Sq4.  28.  [*636 

It  was  the  datj  of  a  banker's  clerk  to  receiye  monej,  and  to  pat  it  either  into  a  box  or 
till,  of  each  of  which  he  kept  the  kej,  and  to  make  entries  of  his  receipts  in  a  book ; 
the  balance  of  each  eyening  being  the  first  item  with  which  he  debited  himself  in  the 
book  the  next  morning.  On  the  morning  of  the  daj  in  question  he  had  thus  debited 
himself  with  the  sum  of  17621. ;  and  on  being  called  on  in  the  ereningbj  his  employer 
to  produce  his  monej,  he  threw  himself  upon  his  employers'  mercy,  and  said  he  wat 
about  9002.  short  Upon  an  indictment  for  embezzling  "  money  to  a  large  amount,  to 
wit,  5001.,"  it  was  held  that  this  was  evidence  upon  which  the  Jury  might  conyict ;  al- 
though no  evidence  was  given  of  the  persons  from  whom  the  money  was  received, 
or  of  the  coin  of  which  it  consisted. 

Embxzzlbmint.  The  first  count  of  the  indictmeDt  charged  that  the  pruonery 
on  the  28th  of  August,  1835,  being  employed  as  a  clerk  to  William  Masterman 
and  others,  did  receiye  money  to  a  laige  amount,  to  wit,  500/.,  on  account 
of  his  masters,  anol  feloniously  did  emb^le  and  steal  the  same^  against  the 
statute. 

Second  count— the  like,  only  for  embeuling  and  stealing  the  sum  of  lOL  on 
the  29th  of  August. 

Third  count— for  stealing  on  the  29th  of  August  one  bank  note  for  paym^t 
of  10/.,  one  bank  note  for  5/.,  ten  sovereigns,  ten  half-sovereigns,  ten  crowns, 
ten  half-crowns,  and  10  shillings,  the  property  of  his  said  masters.. 

Fourth  count — ^the  like,  omitting  to  state  that  he  was  a  clerk  to  William 
Masterman  and  others. 

It  appeared  that  the  prisoner  was,  at  the  time  of  the  transaction  in  question, 
and  had  been  for  some  time  before,  cashier  in  the  bank  of  Messrs.  Masterman  & 
Co.,  bankers  in  London.  His  duty  as  cashier  was  to  take  charge  of  the  cash. 
When  any  payment  was  made  into  the  bank  in  money  and  paper,  the  course 
was  for  the  cashier  to  hand  over  the  paper  to  a  clerk,  and  to  enter  the  cash 
received  in  a  book  kept  by  him  (the  cashier,)  exiled  "  the  money-book.''  It 
was  the  dutv  of  the  cashier,  at  the  close  of  the  business  of  each  day,  to  see  that 
bhe  cash  in  hand  agreed  with  '<  the  money-book,"  and  to  strike  a  balance,  denot- 
ing the  sum  in  oadi  which  the  cashier  had  in  his  ^charge,  and  which  pic^a 
ought  to  have  been  kept,  either  in  the  drawer  in  the  counter,  of  which  ^ 
he  had  the  key,  or  in  a  box  in  the  banking  house,  of  which  he  also  had  the  key 
and  charge. 

On  the  28th  of  August,  1835,  the  cash  in  <<  the  money-book,"  at  the  dose 
of  business,  was  1,762/.  and  a  fraction,  which  sum  was  by  the  prisoner  carried 
forward  as  in  due  course  it  ought  to  have  been,  and  formed  the  first  item  of  the 
account  in  the  said  book  for  the  29th.  On  the  latter  day,  at  the  close  of  busi- 
ness, the  prisoner,  after  crediting  himself  with  money  paid  by  him  (it  being 
part  of  his  duty  to  pay  away  as  well  as  to  receive  money,  ^  and  debiting  himself 
with  cash  received,  made  the  balance  in  "  the  money-book"  1,809/.  and  a  &ac- 
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tion^  aad  that  eam  the  priaoner  OQffht  to  have  had  in  one  or  other  of  the  above* 
mentioned  plaoes  of  deposit.  On  the  same  day  (the  29th  of  Anffuat,)  soon  after 
Ihe  cloae  of  bnaineesy  Mr.  Ozley,  one  of  the  partnen,  seat  for  the  prisoner,  and, 
after  intimating  his  sospicionsy  required  the  prisoner  to  {Nrodnoe  his  money. 
The  prisoner  thereupon  said  that  he  was  short;  and  bein|^  asked  how  mneh, 
replied,  about  900^|  and  threw  himself  upon  the  meroy  of  his  employers.  Upon 
examination,  it  was  found,  that  the  prisoner,  instead  of  1,809^.  and  a  fraction 
in  his  hands,  had  only  846/.  and  a  finotion,  leaving  the  actual  defieienoy  of  964/. 
and  a  fraetion.  Mr.  Oxiey,  who  proved  the  wnole  ease,  had,  of  course,  no 
knowledge  whatever,  except  what  has  been  above  stated;  and  eould  not  say 
when  the  money,  or  any  ]Murt  of  it  had  been  purloined;  from  what  person  or 
persons  it  had  been  received ;  what  sort  of  money  had  been  abstracted,  and 
whether  from  the  till,  or  upon  the  receipt  from  customers.  It  was  proved  that 
there  were  two  or  three  other  cashiers  besides  the  prisoner,  iriio  were  stationed 
dose  to  him,  and  that  there  must  be  at  least  two  cashiers  present  during  the 
hours  of  business. 

iMuft  ^-  Phillip$j  and  MaJumy  for  the  prisoner,  objected  that  *tbere  was 
-'  not  sufficient  evidence  to  call  on  the  prisoner  for  his  defence.  First,  on 
the  ground  that  the  evidence,  such  as  it  was,  applied  equally  to  the  charges  of 
embesslement  and  larceny,  and  not  particularly  to  either;  and  secondly,  that 
there  ought  to  be  some  proof  of  some  sum  or  sums  of  money  having  been  ab- 
stracted, when,  from  whom,  and  what  sort  of  money. 

WHiTiTAMB,  J.  (having  conferred  with  Ournkt,  h.)  I  will  not  stop  the  case, 
but  I  will  reserve  it.  If  the  Judges  should  think  that  the  prisoner  is  entitled 
to  an  acquittal  on  ^e  case  for  the  prosecution,  he  will  have  the  benefit  of  it. 

The  prisoner  was  called  on  for  hu  defence. 

WniLiAMS,  J.  (in  summing  up.)  If  the  prisoner  took  the  money  from  the 
possession  of  his  employers,  ms  offence  would  be  larceny;  but  if  the  prisoner 
abstracted  monev  which  had  been  paid  to  him  on  account  of  his  employers, 
before  it  reachea  the  possession  of  bis  employers,  that  would  be  embezslement 
You  will  say  whether  both  or  either  of  these  charges  are  established  by  the 
evidence. 

The  jury  found  the  prisoner  Guilty  of  embenlement  to  the  amount  charged, 
and  Not  guilty  of  larceny. 

BodktHj  PayMj  and  F.  V.  Xee,  for  the  prosecution. 

C.  Phdlijm^  and  JUbAon,  for  the  prisoner. 

[Attorneys— Aca  #  Jf.,  and  L990U.} 


nM€rt    *BEfOBE  TIMBAL,  0.  J. ;  LORD  ABINGKB,  0.  B. ;  PARK,  J.  ;  OASBLEE,  J.  ; 
■'         PARKE,  B.;  ALDSE80N,  B.;  PATTBBON,  J.;  OURNET,  B. ;  WILLIAMS, 
J.;   AND  OOLERIBOS,  J. 

Nov.  21.— 

Mahon,  for  the  prisoner.  The  question  is,  whether  there  was  any  evidence 
of  embesf  lement  which  could  call  upon  the  prisoner  for  his  defence ;  and  I  sub- 
mit that  some  distinct  act  of  embesidement  should  be  shewn.  In  the  case  of 
Rex  V.  Hebb,  2  R.  0.  ft  M.,  p.  1242  of  the  1st  ed.(a)  it  was  held,  that  a  specific 
act  of  embesslement  was  to  be  proved. 

Aldxrson,  B.  It  was  in  consequence  of  that  caa0  that  the  law  of  embessl^ 
ment  was  altered  by  the  sUt.  7  ft  8  Geo.  4,  c.  29. 

Malum,    I  submit  that  it  should  be  shewn  that  the  prisoner  embezzled  some 

(a)  We  believe  that  tbU  case  is  not  refemd  to  in  the  last  edltiotti  being  probably 
omitted,  as  not  applicable  to  the  present  state  of  the  law. 
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precise  sum,  and  that  it  should  be  shewn  of  whom  he  reeeiTed  it^  and  of  what 
coin  it  consisted. 

Alderson,  B.  The  question  is,  whether  the  prisoner  has  not  admitted  that 
he  has  embezzled  a  sum  of  money  ?  If  he  has  done  sO,  has  not  the  atat.  7  G«o. 
4,  c.  29,  removed  the  only  difficulty? 

Mohan  referred  to  the  cases  of  Rex  y.  Peck,  2  R.  G.  &  H.  213,  and  Rex  t. 
Smith,  R.  &  R.  C.  C.  267,  cited  lb. 

Lord  Abingeb,  C.  B.  As  the  prisoner  had  the  key  of  the  till,  was  not  the 
money  in  the  till  in  the  possession  of  the  master  as  between  master  and  cus- 
tomer; and  in  the  possession  of  the  prisoner,  as  between  master  and  clerk  ? 

^ASELEE,  J.  Was  any  application  made  to  the  prosecutor  for  a  pai^  r^goo 
ticular  of  sums  ?  ^ 

Williams,  J.    No  such  application  was  made. 

Mahon,  The  drawer  and  box  were  the  masters',  and  they  might  have  had 
anoUier  key  of  them. 

Williams,  J.    There  was  no  proof  of  any  other  key. 

F.  V.  Lee,  for  the  prosecution.  The  prisoner  states  the  cash  balance  in  his 
hands,  which  he  had  received  on  account  of  his  employers,  to  be  a  certain  sum ; 
and  afterwards  he  admits  a  deficit  of  upwards  of  900/.  I  submit  that  this  is 
evidence  te  go  to  the  jury  that  he  had  embezzled  that  sum.  It  is  said  that  it 
is  not  proved  who  paid  in  the  money ;  and  that  there  is  no  evidence  of  the  pre- 
cise sum  embezzled,  nor  of  the  precise  time  when  it  was  done.  I  apprehend 
that  neither  of  those  things  is  essential.  The  indictment  does  not  charge  either. 
It  merely  charges  that  the  prisoner  received  a  sum  of  money  on  account  of  his 
employers,  and  embezzled  it.  The  47th  section  of  the  statute  was  passed  for 
the  purpose  of  avoiding  these  difficulties;  and  I  submit  that  it  is  immaterial, 
whether  the  prisoner  received  this  sum  of  money  from  one  customer  or  from 
twenty,  and  that  the  time  is  shewn  by  the  prisoner's  own  admission. 

Mahon.  There  are  no  false  entries,  and  the  admission  by  the  prisoner  only 
goes  to  a  deficiency  of  amount. 

The  case  having  been  considered  by  the  Judges — 

Jan,  4,  1837— 

Mr.  Justice  Park  now  delivered  judgment;  and,  after  stating  the  indict- 
ment, and  the  evidence  given  in  support  of  it,  said — "  It  is  not  to  be  denied 
that  the  Judges  have  had  verv  considerable  doubts,  and  this  has  been  Y^^^Afk 
the  cause  *of  the  delay  which  has  taken  place ;  however,  the  majority  of  L^**^ 
them  are  of  opinion  that  there  was  sufficient  evidence  to  go  to  the  jury  of  your 
having  received  certain  moneys  on  a  particular  day,  and  for  them  to  find  that 
you  did  embezzle  the  sum  mentioned  in  the  indictment." 

His  lordship  sentenced  the  prisoner  to  two  years'  imprisonment,  to  be  com- 
puted from  the  session  at  which  the  prisoner  was  convicted. 


TENTH  SESSION,  1836. 

BBFOBX  1£B.   COMMON  BERJ£ANT  MIREH0TJ8E. 

BEX  r.  POWELL.    Augwi  17. 

A  prisoner  had  been  conricted  of  stealing  monej ;  it  appeared  that  he  had  left  in  the 
care  of  another  a  hone,  wHich  it  appeared  from  the  evidence  in  the  case  he  mnst  have 
purchased  with  the  stolen  monej : — ^Held,  that  the  Court  who  tried  him  might  make  an 
order  for  the  delirerj  of  the  horse  to  the  prosecutor. 

The  prisoner  was  convicted  of  stealing  a  bill  of  exchange  for  1001.,  and  a 
considerable  sum  of  money  in  specie,  the  property  of  Lewis  l)avi8. — After  the 
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▼erdiot  it  wa#  stated  bv  the  proseentor,  and  by^  the  officer  who  apprehended  the 
prisoner^  that  a  hone  had  been  left  by  the  prisoner  with  a  person  at  Redbnm^ 
in  Hertfordshire^  intending  that  it  should  be  exchanged  for  another.  The 
officer  said|  there  waa  no  doubt  that  the  horse  was  purchased  with  the  nrosecu- 
tor^s  money,  as  the  prisoner  had  not  any  money  of  his  own^  which  fact  also 
q^peared  from  the  evidence  in  the  case. 

The  prosecutor  requested  the  Court  to  make  an  order  for  the  deliyery  of  the 
horse  to  him. 

Some  doubt  having  been  expressed  by  a  gentleman  at  the  bar,  as  amicus 

iMAT]  curiae,  as  to  the  power  of  the  Court  to  make  such  order,  the  Common 

^  Serjeant  consulted  the  ^Judges  in  the  adjoining  Court,  Mr.  Baron 

Oumey  and  Mr.  Justice  Williams,  and  with  their  assent  made  the  order 

applied  for. 


BEFORE  BfB.  BARON  GURNET  AND  BIB.  JUSTIOE  WLUAMS. 


REX  V.  JAMES  SULLIVAN.    Avguit, 

A  lad,  as  a  m)lic,  without  any  intention  to  do  any  harm  to  anj  one,  took  the  trap-stick 
oat  of  the  front  part  of  a  cart,  in  consequence  of  which  it  was  upset,  and  the  carman, 
who  was  in  it,  putting  in  a  sack  of  potatoes,  was  pitched  backwards  on  the  stones, 
and  killed  : — ^Held,  that  the  lad  was  guilty  of  manslaughter. 

The  prisoner  was  indicted  for  the  manslaughter  of  Hugh  Wood. 

The  aeceased  was  a  carman,  and  was  loading  a  cart  with  potatoes ;  there 
were  six  sacks;  they  were  put  in  front,  three  on  each  side 3  he  was  in  the  front 
part  of  the  cart ;  there  were  two  more  sacks  to  come  in,  and  when  the  first  of 
the  two  was  put  in,  the  cart  tilted  up,  and  the  deceased  was  thrown  out  on  his 
back  on  the  stones,  and  the  potatoes  were  shot  out  of  the  sacks,  and  fell  on  and 
covered  him  over;  there  was  blood  on  the  back  of  his  head;  he  was  taken  to 
the  hospital  and  died  soon  after,  from  a  fracture  of  the  skull  and  concussion  of 
the  brain.  The  only  evidence  to  connect  the  prisoner  with  the  matter  was, 
that,  after  the  death  of  the  deceased,  the  prisoner  said,  that  there  were  several 
persons  he  thought  accused  of  pulling  the  trap-stick  out,  and  he  was  the  person 
who  actually  did  do  it,  but  not  with  intent  to  do  him  any  harm,  as  he  had  seen 
it  done  several  times  before  by  others. 

The  prisoner,  under  the  direction  of  the  learned  Judges,  Ournet,  B.,  and 
Wflliams,  J.  was  found 

Guilty,  but  recommended  strongly  to  mercy,  and  fined  Is.,  and  dis- 
charged. 

Doane,  for  the  prisoner. 
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BEFORE  MR.  JUSTICE  0A6ELES    MR.  JUSTICE  YAUQHAN,  AMD    MR.   BARON  _ 

BOLLAND. 


BEX  V.  J.  H.  MOKGAN.     October,  26. 

The  Jadgefl  of  the  Central  Giimiaal  Conrt  have  no  power,  at  tuehf  to  issne  aaj 
habeas  corpns  or  other  procew,  to  bring  in  a  party  who  \b  in  custodj  of  the  iheriff  of 
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Hiddletec,  on  a  tM  mtU,  in  order  that  he  may  be  committed  to  Nevgata  to  be  tried  £or 
a  misdemeanor  at  that  Goart;  and  the  16th  section  of  the  4  &  6  Will.  4,  c  36,  does 
not  apply  to  such  a  case. 

A  TBUB  bill  had  been  found  at  a  preyions  session  against  the  defendant  for 
perjury,  and  he  then  entered  into  reoognizances  to  appear  at  this  session,  but 
had  been  since  arrested  on  civil  process. 

AdolphuSj  on  his  behalf,  applied  to  the  court  for  a  writ  of  habeas  corpus,  or 
an  order  of  the  Court  to  bring  him  from  the  custody  of  the  sheriff  of  Middle- 
sex ;  submitting  that  the  Court  had  power  to  make  an  order  on  the  sheriff,  as 
he  was  one  of  its  officers,  and  as  there  would  not  be  any  change  of  custody. 

Gaselee,  J.  It  may  not  change  the  custody,  but  does  it  not  bring  him  in- 
to another  county  ? 

Clarkwn^  (with  Adolphw,)  By  the  16th  section  of  the  Central  Court 
Act,(a)  the  Court  have  power  to  bring  before  them  indictments,  and  also,  for 
the  like  purpose,  by  writs  of  habeas  corpus,  to  cause  persons  in  any  other  pri- 
son to  be  removed  to  the  gaol  at  Newgate.(6)  And  on  *this  the  ques-  r^gjo 
tion  arises,  whether  the  custody  in  another  place  must  be  under  the  L 
particular  charge  or  not.  If  the  Court  have  not  the  power,  it  may  be  done  by 
the  prosecutor. 

Adolphits.    And  if  it  can  be  dene  on  the  one  side,  it  9»y  be  on  the  other. 

Bodkin,  for  the  prosecution.  Any  Judge  of  the  King's  Bench  may  issue  a 
writ  to  remove  a  person  from  anyeustody. 

Gaselee,  J.,  (after  asoertainins  that  no  notice  had  be^n  given  to  the  sheriff,) 
referred  to  the  cases  of  In  re  Wetton,  1  Cr.  &  Jerv.  459;  Bex  v.  Parkins,  3 
B.  &  Aid.  679,  Hex  v.  Bourn,  Cro.  Jac.  543,  and  said,— The  Court  of  King's 
Bench  will  grant  a  habeas  corpus  to  take  a  party  for  examination  before  a 
magistrate.  It  occurred  to  me,  therefore,  that  the  proper  course  will  be  to  en- 
large the  time  for  the  defendant's  appearance,  to  enable  the  application  to  be 
made  either  to  a  Judge  of  the  King's  Bench,  or  the  Court  in  which  the  action 
is  brought,  which  may  perhaps  have  the  power  to  grant  it. 

Yaughan,  J.  I  tiiink,  in  justice  to  ike  sheriff  who  has  a  very  heavy  respon^ 
sibility,  that  he  ought  to  have  had  notice. 

Adolphui.  The  observation  of  Mr.  Justice  Gaselee  has  great  weight,  vis., 
that  it  would  be  a  removal  to  another  county;  but  I  submit,  that  a  special  xe> 
turn  to  any  "^proceeding  against  the  sheriff  would  be  a  sufficient  justifi-  r^g^j 
cation  to  him.  l^t^* 

Garbles,  J.  I  have  consulted  other  Judges,  and  they  are  of  opinion  that  I 
have  no  jurisdiction ;  and  I  have  taken  some  pains  myself  in  investigating  the 
law  on  the  subject.  At  all  events,  we  shall  not  give  judgment  now ;  let  it 
stand  over  for  a  few  days,  or  until  the  next  session. 

Bodkin  said,  that,  to  obviate  the  difficulty,  he  would  consent  on  the  part  of 
the  prosecutor  to  the  removal  of  the  indictment  by  certiorari. 

Gaselee,  J.,  then  observed— I  cannot  say  that,  as  at  present  advised,  I 
agree  with  the  construction  put  by  Mr.  Clarkson  on  the  16th  section  of  the  4th 
and  5th  Will.  4,  c.  86. 

Yauqhan,  J.,  intimated,  that  he  entertained  a  similar  opinion,  though  he 

(a)  4  ft  5  TTiU.  4,  c.  36. 

h)  That  Bection  enacts,  *Uhat  it  shall  be  lawful  for  the  Court  of  King's  Bench,  oranj 
Jadge  thereof,  or  any  Commissioner  of  oyer  and  terminer  and  gaol  ddivery  under  tktt 
act,  being  a  Judge  of  anj  of  the  superior  Courts  at  Westminster,  or  the  chief  or  any 
other  Judge  of  the  Court  of  Bankroptcy,  or  the  Recorder  of  London,  if  such  Court, 
Judge,  or  Recorder  shall  think  proper,  to  issue  any  writ  or  writs  of  certiorari,  or  ofAcr 
proeeUf  directed  to  the  Justices  of  London,  ftc,  ftc,  commanding  them  to  certify  aad 
retam  indictments,  Ac,  so  that  the  offences  may  be  dealt  with  at  the  Central  Court,"  a&d 
also  "for  the  like  purpose,  by  writ  or  writs  of  habeas  corpns,  to  cause  anypencn  orftr- 
mmM  who  may  be  in  M«  outody  of  any  gaol  or  priton^  t^gid  with  ang  cgfoiM  eogmamk 
nnder  this  act,  to  be  remored  into  the  custody  of  the  keeper  of  the  gaol  of  Newgate." 
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should  have  been  desirons  to  construe  it  so  as  to  further'the  interests  and  pre- 
vent a  failure  of  justioe. 

Bodkin,  and  C.  0*  Janes,  for  the  prosecution. 

AdoIphuSf  and  Clarkaon^  for  the  defendant. 


BX70BX  BCB.  JUSTIOS  GASELEE,  MB.  JUSTIOE  VAUOHAN,  MR.  BARON  BOL* 
LAND;  AND  THE  HON.  0.  S.  LAW;  BBOOBDBB. 


REX  17.  FRANCIS  DOUGLAS  and  ROBERT  HALL.  Oct.  28. 

If  the  bodj  of  a  dead  child  be  secretlj  bnried  or  otherwbe  disposed  of  by  an  accomplice 
of  ite  mother,  the  accomplice  acting  as  her  agent  in  the  matter,  the  mother  of  the  child 
is  pnnishable  under  the  stat.  9  Geo.  4,  c.  31,  s.  14. 

Semble,  that  although  under  s.  14  of  the  stat.  9  Geo.  4,  c.  31,  the  woman  only  is  indict- 
able for  the  concealment  of  the  birth  of  a  dead  child,  yet,  that  any  other  person  who 
has  counselled  the  concealment,  is  indictable  under  s.  31  of  the  same  statute. 

HuBDEB.    The  indictment  charged  the  prisoners  with  the  murder  of  a  fe- 
*6451  ^^^  ^^^^^  (which  the  indictment  ^stated  the  female  prisoner  to  have 
^  been  bi^  with,  and  brought  forth  aliyc;  not  stating  it  to  have  been  a  bas- 
tard,) by  throwing  it  into  a  privy,  whereby  it  was  suffocated. 

It  appeared  that  the  male  prisoner  and  the  female  had  been  living  together 
for  some  time,  and  that  on  the  night  of  the  9th;  or  rather  about  four  in  the 
morning  of  the  10th  of  October,  she  was  delivered  of  the  child  in  the  presence 
of  the  male  prisoner,  who  was  the  father  of  it,  and  who,  with  his  two  sons,  ased 
14  and  12,  all  slept  on  the  same  pallet  with  her,  up  four  pair  of  stairs :  and  tnat 
the  male  prisoner  very  soon  afterwards  put  the  child,  which  had  not  been  sepa- 
rated from  the  after-birth,  into  a  pan,  carried  it  down  stairs  into  the  cellar,  and 
threw  the  whole  into  the  privy,  it  was  proved  that  the  female  prisoner  said  she 
knew  it  was  to  be  done,  but  it  did  not  appear  when  she  knew  it,  she  remaining 
in  bed  up  stairs. 

It  was  further  proved  that  the  fact  of  her  beins  with  child  was,  some  time 
before  her  delivery,  biown  by  her  mother,  who  lived  at  some  distance,  and  her 
situation  was  apparent  to  other  women.  No  female  was  present  at  the  delivery; 
one  had  been  sent  for  at  the  commencement  of  the  labour,  about  twelve  at  night, 
but  was  so  ill  she  could  not  come.  There  were  no  clothes  prepared,  or  other 
provisions  made,  but  the  parties  were  in  the  most  abject  poverty  and  destitu- 
tion. 

The  jury  acquitted  both  the  ^prisoners  of  the  murder. 

Gaseleb,  J.  Gentlemen  of  the  jury,  you  have  now  to  inquire  whether  the 
female  prisoner  endeavoured  to  conceal  the  birth  of  the  child. 

Clarkton,  for  the  prisoner,  submitted  that  there  was  no  evidence  to  eo  to  the 

jury  of  anv  attempt,  by  the  female  prisoner,  to  conceal  the  birth  of  the  child, 

♦ftiAi  ^°^  ^^^^  Peat's  '''case,  1  R.  C.  &  M.  476,  and  the  other  authorities  re- 

^*^J  ferred  to  by  Sir  W.  Russell,  1  R.  C.  &  M.  476,  and  lUx  v.  Higley, 

Ante,  Vol.  4,  p.  866. 

Gaselee,  J.  (havinff  conferred  with  Vaxtohan,  J.,  Bolland,  B.,  and  the 
Becobdeb).  I  will  take  the  opinion  of  the  jury  upon  the  question,  and  if  it  is 
adverse  to  the  prisoner;  I  will  reserve  the  case. 

Verdict — Guilty  of  concealment. 

ClarJcson,  for  the  prisoner. 

Vol.  XXXn,— 61 
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BXrOBX  LOBD  DSNMAN,  C.  J.  ;  TIMBAL,  0.  J. ;  LORD  ABDIOKB,  C.  B. ;  LTITLI- 
DALB,  J.  ;  0A8ILEE,  J. ;  YAUGHAN,  J.  ;  BOSANQUn^  J. ;  PARKK,  B. ;  BOL- 
LAND,  B.  ;  ALDBBSON;  B.  }  PATTXSONy  J.  }  GURNXT^  B.  }  AND  WIUJAMS,  J. 

Niw.  19. 

Olarkion,  for  the  prisoner.  The  two  queBtiooB  resenred  by  the  learned  judge 
are,  Ist^  *^  Whether  there  was  eyidenoe  to  oonviot  her  aa  a  principal  7"  and,  2dl7y 
'<  Whether,  in  point  of  law,  the  conviction  is  good  ?" 

Lord  DxNMAN,  G.  J.  Can  any  one,  except  the  woman,  be  convicted  of  con- 
oealing  a  birth  1(a) 

Gabelex,  J.  I  told  the  jury  that,  ont  the  indictment  for  mnrder,  they  conld 
not  convict  the  man  of  the  concealment.  The  jory  said  that  the  woman  was 
guilty  of  concealment,  and  that  the  man  was  an  accessory ;  and  it  occurred  to  the 
judges  that  the  man  might  be  indicted  for  counselling  the  concealment,  under 
sect.  81  of  the  stat.  9  &do.  4,  c.  31.(5)      • 

*Lord  Abinoeb,  C.  B.    I  do  nut  see  what  the  woman  did  towards  r^ei-r 
concealing  the  birth.     The  words  of  the  14th  section  of  the  stat.  9  Geo.    "- 
5,  c.  31,  are,  ^<  by  secret  burving  or  other¥nse  disposing"  of  the  body. 

GaseIiBB,  J.    Only  that  she  was  privy  to  the  man's  doing  it. 

Clarkson.  The  stat.  21  James  1,  c.  27,  made  the  concealment  of  the  death 
a  capital  offence ;  but  the  stat.  48  Geo.  3,  c.  58,  which  repealed  it,  and  which 
is  nearly  re-enacted  by  the  stat.  9  Geo.  4,  c.  31,  makes  it  an  offence,  not  to  con- 
ceal the  death,  but  to  conceal  the  birth.  In  the  present  case,  the  situation  of  the 
female  prisoner  was  no  secret,  and  the  only  attempt  at  concealment  was  the  con- 
cealment of  the  death  of  the  child,  whidi  is  now  no  offence. 

GuENET,  B.  The  stat.  9  Geo.  4;  c.  31,  makes  it  unnecessary  to  charge  that 
the  child  was  a  bastard. 

Vaughan,  J.  Is  not  evidence  of  concealing  the  death,  in  a  case  of  this 
kind,  evidence  of  concealing  the  birth  ? 

Clarkton,  No  doubt  it  would  be,  if  that  were  the  onlv  evidence  ;  but  here 
four  persons  were  present  at  the  birth,  a  woman  was  sent  for,  and  the  prisoner's 
mother  knew  of  it ;  and  the  situation  of  the  prisoner  was  apparent  to  all  the 
neighbours. 

Aldebson,  B.  There  is  the  fact  of  the  concealment  of  the  body,  and  the 
absence  of  clothing  for  the  child,  though  outweighed  by  the  other  circumstances : 
but  how  can  we  say  that  there  is  no  evidence  to  go  to  the  jury  ? 

*Pabkb,  B.  It  is  a  q^uestion  of  ftct,  whether  the  prisoner  disposed  r«gjo 
of  the  body  or  not.  If  it  was  done  b^  another  person, — ^Was  that  per-  I- 
son  her  agent  ?  and  was  it  done  with  intent  to  conceal  the  birth  ?  If  it  was 
done  from  abject  poverty,  and  inability  to  provide  the  means  of  proper  burial, 
that  is  one  thing;  but  if  it  was  done  to  get  rid  of  the  evidence  of  the  birth,  the 
offence  is  made  out. 

Gaselbe,  J.  I  left  the  case  to  the  jury  with  the  concurrence  of  my  learned 
brothers  and  the  recorder;  but  I  wished  it  to  be  considered  by  the  judges,  whe- 
ther the  circumstances  were  such  that  I  ought  to  have  withdrawn  the  case  en- 
tirelv  from  the  consideration  of  the  lury. 

The  judges,  having  considered  the  case,  were  of  opinion  that  there  was  evi- 
dence to  go  to  the  jury ;  but,  under  all  the  circumstances,  the  prisoner  was 
recommended  to  the  merciful  consideration  of  his  majesty,  and  was  pardoned. 

(a)  By  the  stat.  9  Geo.  4,  c  31,  s.  14,  it  is  enacted  that  "if  any  wman  shall  be  deUr. 
ered  of  a  child,  and  shall,  bj  secret  burying  or  otherwise  disposing  of  the  dead  body  of 
the  said  child,  endeaTOur  to  conceal  the  birth  thereof,  every  mch  Render  shalTbe  gailty 
of  a  mudemetmcr,^*  Ac. 

(6)  By  which  it  is  enacted,t  hat  "  erety  person  who  shall  eoimeel,  aid^  or  abet  the  com- 
mission of  any  mudemeanor  puniihabU  tmder  ihit  act,  shall  be  liable  to  be  proceeded 
against  and  punished  as  a  principal  offender/' 
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FIRST  SESSION,  1836-7. 

BEf  ORE  MB.  JU8TI0E  YAUGHAN  AND  1£B.  BABON  PABKS. 

BEX  V.  FREDERICK  ROSSER.    Dec.  1. 

Where,  in  a  criminal  prosecntion,  it  is  essential  to  prove  the  particular  value  of  an  article, 
the  Jnry  may  use  that  general  knowledge  which  anj  man  can  bring  to  the  subject ;  but 
if  any  of  the  Jurors  has  a  particular  knowledge  on  the  subject,  arising  from  his  being 
in  the  trade,  he  ought  to  be  sworn  and  examined  as  a  witness. 

The  prisoner  wis  indicted  for  stealing  in  the  dwelling  of  Charles  May  a  watch 
and  seab)  stated  in  the  indictment  to  ro  of  the  value  or  7^. 

A  witness  for  the  prosecution  having  sworn  that  the  property,  in  his  opinioUi 
was  worth  that  sum,  the  jury,  after  the  summing  up,  inquired  if  they  were  at 
liberty  to  put  a  value  on  the  property  themselves. 

n^M  ^  YAUGHAN,  J.  If  you  see  any  reason  to  doubt  the  evidence  '''on  the 
^^  J  subject,  you  are  at  liberty  to  do  so.  Anv  knowledge  you  may  have  on 
the  subject  you  may  use.     Some  of  you  may  perhaps  be  in  the  trade. 

Parks,  d.  If  a  gentleman  is  in  the  trade,  he  must  be  sworn  as  a  witness. 
That  general  knowledge  which  any  man  can  bring  to  the  subject  may  be  used 
without;  but  if  it  depends  on  any  knowledge  of  the  trade,  the  gentleman  must 
be  sworn.  Verdict — Guilty  of  stealing  under  the  value  of  5/. 

Clarksan,  for  the  prisoner. 


BEX  V.  READING.    Dec.  16. 

A  prisoner's  statement,  on  his  examination  before  a  magistrate,  may  be  given  in  eridence, 
(if  neither  the  magistrate  nor  his  clerk  is  in  Court),  on  proof  by  a  witness  who  was  at 
the  examination  of  the  hand-writing  of  the  magistrate  to  the  depositions  returned  to 
the  Court,  and  also  that  it  was  taken  down  in  writing  and  read  oyer  to  the  prisoner. 

The  prisoner  was  indicted  for  sheep-stealinff. 

Parke,  B.,  who  tried  the  case  (Yauehan  J.,  being  present,)  after  ascertain- 
ing that  neither  the  magistrate  nor  his  clerk  was  in  court,  called  up  the  constat 
ble;  and,  on  his  swearing  that  he  was  before  the  magistrate,  and  heard  the 
statement  of  the  prisoner  then  read  over  to  him  b^  the  clerk,  and  also  proving 
the  hand-writing  of  the  magistrate  to  the  depositions  returned  to  the  Court, 
allowed  the  prisoner's  statement  to  be  read  in  evidence  f^ninst  him.(a) 

Yerdictr— Not  guilty. 


BEIORE  LORD  DSNMAN,  0.  J. 

*650]  *REXv.  GRADY  and  CURLBY.    Dec.  2. 

Though  he  may  not  in  legal  strictness  be  bound  to  take  down  more  than  is  material  to 

(a)  See  the  case  of  Rex  v.  Ann  Foster,  ante,  p.  148,  in  which  Mr.  Justice  Bosanquet 
and  Mr.  Baron  Alderson  expressed  an  opinion  Uiat  such  proof  as  admitted  above  was 
sut&oient,'  and  also  Bex  v.  Bees,  ante,  668. 
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proTe  the  felonj,  yet  since  the  passing  of  the  Prisoner's  Counsel  BiU,  giTing  prfsoncrs 
the  right  to  a  copy  of  the  depositions  against  them,  the  magistrate  ought  to  return  all 
that  was  said  by  the  witnesses  with  respect  to  the  charge,  as  the  object  of  the  Legis- 
lature was  to  enable  prisoners  to  know  what  they  hare  to  answer  on  their  triaL 

The  prisoner  Grady  was  indicted  for  stealing)  and  the  prisoner  Gnrley  for 
reoeiving  a  quantity  of  coals,  the  property  of  The  Vanzhall  Water-works  Com- 
pany. 

The  policeman  who  apprehended  Orady  stated  a  conversation  between  himself 
and  the  prisoner,  which  was  material  to  the  charge,  and  made  aj^st  the  pri- 
soner. He  stated  on  cross-examination  that  he  had  told  the  magistrate  the 
same  conversation,  though  it  did  not  appear  in  the  deposiiiona.  Grady's  ooon- 
sel  observed  upon  this  in  his  address  to  the  jury,  and  complained  of  it  as  im£dr, 
as  it  did  not  give  the  prisoner  what  the  law  intended  it  should,  vis.,  an  account 
of  the  whole  evidence  against  him  ^ren  before  the  magistrate. 

Lord  Denman,  C.  J.  (in  his  summing  up,)  said,  that  he  thought  die  observa- 
tion well  founded,  with  respect  to  the  omission  in  the  depositions,  and  that  the 
magistrate  ought  to  have  returned  all  that  took  place  before  him  with  respect 
to  tne  charffc,  as  the  object  of  the  Legislature,  in  muting  prisoners  the  use  of 
the  depositions,  was  to  enable  them  to  know  what  they  have  to  answer  on  their 
trial.  Verdict— both  Guilty. 

Pttindergasl,  for  the  prosecution. 

Payney  for  the  prisoner  Grady. 

Bodkin^  for  the  prisoner  Ourley. 

See  the  case  of  Rez  v,  Coreney,  post,  p.  667.  In  the  case  of  Rex  v.  Potter,  (O.  B., 
Sept.  1829),  it  was  laid  down  by  Mr.  Justice  Gaselee  and  Mr.  Baron  Vaughan,  that  if  the 
prisoner  or  his  counsel  cross-examine  the  witnesses  when  before  the  magistrate,  the 
answers  of  the  witnesses  to  the  cross-examination  ought  to  be  taken  down  by  the  ma- 
gistrate, and  returned  to  the  Judge. 


*REX  «.  COXON.    Dec.b.  (;*651 

There  is  no  objection  to  a  prisoner  who  is  under  a  charge  of  felony  executing  before  his 
-  trial  a  power  of  attorney,  to  obtain  money  from  a  savingi'  bank,  for  the  purpose  of 
paying  his  attorney  for  conducting  hia  defence,  or  paying  any  other  bon&  fid»  debt. 

The  prisoner  was  indicted  for  receiving  a  quantity  of  Meoklenburgh  batter, 
well  knowing  it  to  have  been  stolen. 

Previous  to  the  trial,  C.  Jonet  applied  to  Yaughan,  J.,  stating  that  the  pri- 
soner had  a  sum  of  money  in  a  savings'  bank,  and  bv  the  rules  of  the  bank, 
the  power  of  attorney  to  receive  it  must  be  attested,  if  the  narty  be  in  prison, 
by  certain  persons,  among  whom  was  the  governor  of  the  gaol.  He  added,  that 
Mr.  Cope,  the  governor  of  Newsate,  being  applied  to  on  the  subject,  oonfened 
with  one  of  the  under-sheriffs,  and  he  afterwanls  refused  to  attest  the  instrument, 
on  the  ground  that  he  might  be  lending  himself  to  an  act  which  would  deprive 
the  Grown  of  what  would  otherwise  belong  it  The  prisoner's  object  in  obtain- 
ing the  money,  was  said  to  be  to  enable  him  to  pay  his  attorney,  who  had  un* 
dertaken  his  defence  on  the  ^edth  of  being  paid  out  of  the  particular  fund. 

Yaughan,  J.  said,  that  without  laying  down  any  general  rule  on  the  subjeet, 
upon  the  particular  facts  on  which  the  application  was  founded,  he  did  not  see 
'any  objection  to  the  execution  of  die  power  of  attorney  in  the  way  required,  in 
order  to  obtain  money  for  the  purpose  of  paying  the  attorney^  or  indeed  of  pay- 
ing any  bon&  fide  debt  which  the  prisoner  might  owe. 
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Upon  this  intimation  Mr.  Oope  attested  the  exeontimi  of  the  power  of  attor- 
ney, the  trial  prooeeded^  and  the  priaoner  eventually  was  acquitted. 

See  the  case  of  Morewood  v.  Willis,  ante,  Vol.  e,  p.  144,  and  the  cases  there  cited  and 
referred  to. 


BBVORX  MB.  JTJSTIOX  UTTLXDALE.  AND  MB.  JUSTIOB  BABON  BOIiLAND. 


^noi     *BBX  V.  JOHN  MINTBR  HABT,  otherwise  EDWARD 
^^"^J  BLABlB.    Dec.  16. 

If  a  person  having  the  blank  acceptance  of  another,  be  authorized  to  write  on  it  a  bill  of 
exchange  for  a  certain  limited  amount,  and  he  write  on  it  a  bill  of  exchange  for  a 
larger  amonnt|  with  intent  to  defraud  either  the  acceptor  or  any  other  person,  this  is 
forgery. 

What  is  or  is  not  a  false  making  of  a  bill  of  exchange,  is  a  question  of  law. 

On  ML  indictment  for  ntteriog  a  forged  bill  of  exchange,  the  Judge  will  hear  evidence  of 
all  the  facts  which  form  parts  of  one  continued  transaction,  relattng  to  the  uttering  of 
the  bill,  and  will  not  put  the  prosecutor  to  elect  what  particular  flEtct  he  means  to  rely 
upon  as  the  uttering,  till  the  case  for  the  prosecution  is  closed. 

FoBGEBT.  The  let  count  of  the  indictment  charged  that  on  the  28rd  Julvi 
1836,  at  the  parish  of  St.  Oeorge,  Hanover-square,  the  prisoner  ^'feloniously 
did  falsely  make  and  forge  a  certain  bill  of  exchange^  which  is  as  follows :  thai 
is  to  say — 

£500.  London^  Auffust  20, 1886. 

Two  months  after  date,  pay  to  my  order  the  sum  of  five  hundred  poundS| 
value  received.  C.  Taylor. 

To  the  E6y.  G.  H.  Jenner. 

No.  1,  Chesterfield-streeti  ^ 

May  Fair, 
with  intent  to  defraud  Charles  Herbert  Jenner.'' 

2nd  count,  for  feloniously  uttermg,  disposing,  and  putting  off  as  tme^  the  like 
bill,  with  a  Hke  intent. 

8d  count— That  he,  having  in  his  possession  a  like  bill  of  exchange,  feloni- 
ously and  falselv  did  make  and  forge  thereon  an  acceptance  thereof,  with  a  like 
intent;  which  K>r2ed  acceptance  is  as  follows : — 

"  Accepted — Charles  M.  Jenner,  at  Bank  of  England.'' 

4th  count,  for  feloniously  uttering,  disposins  of,  and  putting  off  a  like  forged 
acceptance  of  the  said  bill  of  exchange,  with  a  like  intent. 

5th,  6th,  7th,  and  8th  counts  like  the  preceding,  only  the  intent  stated  to  be 
to  defraud  John  William  Edwards. 

9th  &  10th  counts  like  the  1st  &  2nd,  but  setting  out  the  bill  of  exchange, 
with  the  acceptance  written  across  it.     11th  &  12th,  like  the  9th  &  10th,  with 
*6531   '^^^^^  ^  defraud  *John  William  Edwards.    There  were  also  four  other 
•I  counts,  like  the  preoeeding  four,  but  not  setting  out  the  forged  instru- 
ment. 

^t  appeared  that,  on  the  21st  of  July,  1836,  an  advertisement  appeared  in 
the  Morning  Post  of  that  day,  of  which  the  following  is  a  copy  :— 

'<  Money  to  lend. 

^'£5000.  A  gentleman  has  this  sum  at  his  banker's,  he  feels  desurous  of 
lending  immediately,  either  in  one  sum  or  in  amounts  not  less  than  200^.,  on 
personal  security,  at  a  low  rate  of  interest,  to  parties  reauiring  the  same,  either 
for  short  or  long  terms,  without  incurring  the  expense,  aelay,  and  exposure  of  a 
mortgage  on  funded,  landed,  or  other  property,  or  an  application  to  friends  or 
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trasteeB ;  or  any  gentleman  reaniring  a  sum  of  60,000^.,  or  a  smaller  amount, 
on  the  deposit  of  nis  title  deeos  for  an  agreed  period,  can  have  the  same  at  4 
per  cent.,  without  delay  and  with  privacy. 

.  *'  Apply  confidentially,  by  letters  first,  post-paid,  to  Mr.  Blake,  No.  44  Hay- 
market,  London." 

The  Rev.  Mr.  Jenner,  the  prosecutor,  who  had  read  the  advertisement  wrote 
a  letter  addressed  to  ''  Mr.  Blake,  44,  Haymarket,''  of  which  the  following  is  a 
copy:— 

''  Sir, — Perceiving  by  yonr  advertisement  in  the  Morning  Post,  that  yon  have 
money  to  advance  on  personal  security,  and  being  anxious  to  borrow  500L  for 
one  year,  immediately,  I  should  feel  obliged  by  your  informing  me  what  interest 
you  will  require,  and  what  expenses  would  be  incurred  by  me  in  borrowing  that 
sum.  If  you  would  take  the  trouble  of  writing  me  full  particulars,  I  shall  be 
obliged,  and  if  they  are  such  as  I  can  agree  to,  I  will  come  up  to  town  to- 
morrow (Friday)  afternoon. 

«'  I  am  Sir, 

''Tour  obedient  servant, 

''Charles  H.  Jenner. 
"  1,  Chesterfield-street,  July,  21st,  1836. 

^"  A  letter  put  into  the  two-penny  post  to-morrow  morning  before  8   r^ggi 
o'clock,  will  reach  me  by  12,  and  I  could  arrive  in  town  l^tween  3    ■- 
and  4.    I  leave  town  this  afternoon. 

"  Direct,  Rev.  C.  H.  Jenner, 

"F.  Dykes,  liq., 

"Chislehurst,  Kent." 
On  the  next  day  Mr.  Jenner  went  to  the  Queen's  Head,  Chiselhurst, 
and  there  saw  the  prisoner,  who  did  not  then  mention  his  name.  Mr.  Jenner 
then  said,  "  Mr.  Blake,  I  believe  3"  the  prisoner  made  no  answer,  but  bowed. 
Mr.  Jenner  told  him  he  wanted  money.  The  prisoner  asked  him  what  sum. 
Mr.  Jenner  said,  200^.  for  one  twelvemonth ;  and  some  discussion  arose  as  to 
Mr.  Jenner's  means  of  repayins  it.  The  prisoner  said  he  had  the  money,  and 
appointed  to  meet  Mr.  Jenner  the  next  day  in  London,  and  he  was  to  have  the 
use  of  the  money  at  5  per  cent,  interest,  for  a  twelvemonth.  Mr.  Jenner,  on 
the  23rd,  saw  the  prisoner,  who  took  from  his  pocket  book  a  stamped  piece  of 
paper,  and  he  wrote  something  on  the  upper  comer  of  it,  on  the  left  hand,  which 
Mr.  Jenner  could  not  then  distinguish,  and  which  he  handed  to  Mr.  Jenner,  and 
requested  him  to  write  on  it  "  accepted,"  and  his  name,  which  M.  Jenner  did ; 
and  also  wrote  on  it,  "  at  the  Bank  of  England,"  the  prisoner  having  request- 
ed him  to  make  it  payable  there.  Mr.  Jenner  had  no  account  at  the  Bank  of 
England,  but  intended  to  open  an  account  there  before  his  acceptance  become 
due. 

When  Mr.  Jenner  wrote  his  acceptance,  he  did  not  notice  the  writing  which 
the  prisoner  put  upon  the  bill,  nor  did  he  notice  there  was  any  writing  there. 

The  prisoner  said  he  should  leave  Mr.  Jenner,  for  some  purpose  which  he 
stated.  Mr.  Jenner  said,  "Then  of  course  you  will  leave  the  cheque  with  me )" 
the  prisoner  said  that  was  unnecessary,  and  said,  "To  shew  you  there  can 
*be  nothing  wrong,  there  are  the  figures,  denoting  200^.,  written  in  the  r^gcs 
comer."  At  that  time  Mr.  Jenner  had  his  acceptance  in  his  hand ;  he  ■- 
looked  at  it  in  the  comer,  and  he  observed  written  in  the  comer  "  200^"  which 
figures  denoting  200^.,  Mr.  Jenner  stated  in  his  evidence  must  have  been  writ- 
ten before  Mr.  J  enner  wrote  his  acceptance.  The  prisoner  then  took  the  cheque 
away,  and  the  parties  were  to  meet  at  the  Bank  Cofiee  House  in  half  an  hour; 
Mr.  Jenner  went  there,  but  the  prisoner  did  not  come.  Mr.  Jenner  stated  in 
his  evidence,  that  at  the  time  he  wrote  the  letter,  in  which  he  mentioned  500^, 
he  mentioned  that  as  a  nominal  sum,  wishing  to  know  what  the  expense  of  that 
might  be,  not  having  exactly  made  up  his  mind  when  he  wrote  what  sum  he 
wanted;  but  it  did  not  appear  that  he  gave  that  explanation  to  the  prisoner. 
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Mr.  Jenner  also  stated  in  his  evidence,  that  he  never  save  the  prisoner  any 
anthoritj  to  fill  up  that  paper  for  a  greater  sum  than  200/.,  but  it  did  not  ap- 
pear that  he  made  any  such  distinct  declaration  to  the  prisoner. 

Early  in  the  month  of  Ausost,  the  prisoner  saw  a  person  of  the  name  of 
Edwards,  and  told  him  he  had  an  acceptance  of  Mr.  Jenner's  for  500/.,  which 
hjd  wished  him  to  buv;  and  at  a  subsequent  time  Edwards  agreed  to  buy  the  bill 
for  five  shilling  in  the  pound.  He  then  saw  it  for  the  first  time,  and  it  was 
perfectly  blank,  with  the  exception  of  the  acceptance ;  and  there  was  a  stamp 
on  it,  but  he  noticed  a  stain  in  the  left  hand  upper  comer ;  and  on  this  being 
remarked  to  the  prisoner,  he  said  it  was  as  he  had  received  it.  When  Edwards 
agreed  to  give  five  shilling?  in  the  pound  for  the  bill,  it  was  to  be  drawn  and 
endorsed. 

CartDood,  for  the  prisoner.  I  submit,  that  as  the  shewing  of  this  paper  to 
Mr.  Edwards  may  be  considered  as  an  uttering,  the  counsel  for  the  prosecution 
should  elect  whether  they  will  prove  this  as  the  uttering,  or  state  what  uttering, 
*6561  ^^^^  intend  to  go  upon,  every  uttering  being  a  ^distinct  felony ;  and 
-*  though  previous  or  subsequent  acts  may  ezpbin  the  uttering  which  is 
the  subject  of  the  charge,  still  the  charge  must  consist  of  one  distinct  act  of 
uttering. 

Clarkson,  for  the  prosecution.  These  are  charges  in  this  indictment  of  forg- 
ing and  of  uttering,  and  I  propose  to  prove  them  by  shewing  a  series  of  cir- 
cumstances. 

LiTTLSDALS,  J.  It  is  uot  as  if  they  proposed  to  give  evidence  of  acts  quite 
distinct  from  each  other.  I  think  we  must  hear  all  the  facts,  which  form  parts 
of  one  continued  transaction,  and  we  cannot  put  the  prosecutor  to  any  election 
till  his  case  is  concluded. 

It  further  appeared,  that  on  the  18th  of  August,  the  prisoner  and  Edwards 
met,  and  the  prisoner  produced  the  acceptance  in  the  same  state  that  Edwards 
had  seen  it  before.  Edwards  then  paid  him  the  money,  50/.,  a  bank  note  and 
two  cheques,  one  for  25/.  and  the  other  for  50/. }  and  Edwards  was  to  pay 
him  50/.  more  if  the  bill  was  paid  at  maturity,  or  in  the  event  of  his  gettins  a 
fresh  security.  The  prisoner  then  delivered  the  blank  acceptance  to  Edwaras, 
which  he  kept  about  ten  days,  and  then  he  met  the  prisoner  again,  and  gave 
him  the  blank  acceptance  to  be  drawn  and  indorsed;  and  on  the  following  day 
the  prisoner  producied  the  blank  acceptance,  drawn  and  indorsed,  only  the  name 
of  <<C.  Taylor"  as  drawer,  and  "C.  Taylor"  as  indorser;  nothing  else  was 
then  written.  Edwards  then  advised  the  prisoner  to  draw  the  body  of  the 
bill,  which  he  did.  Edwards  made  some  observation  on  the  bill  being  for  500/. 
The  prisoner  produced  the  letter  from  Mr.  Jenner  of  the  21st  of  July,  (before 
stated  in  corroboration  that  the  bill  was  for  500.  Edwards  stated  that  he  did 
not  know  the  circumstances  relating  to  the  bill  till  it  was  delivered  to  him  filled 
up. 

^cYi       *It  was  proved  that  an  acid  had  been  used  on  that  part  of  the  p>|P^ 
-■  where  the  stain  was,  and  that  an  acid  applied  there  would  have  the  effect 
of  discharging  ink ;  but  the  persons  who  gave  evidence  as  to  the  acid,  did  not 
prove  what  had  been  there  before  the  acid  was  applied. 

Curwoody  for  the  prisoner.  I  submit,  in  the  first  place,  that  the  deliverv  to 
Mr.  Edwards  of  the  blank  acceptance  was  not  an  uttering  of  a  forged  bill  of 
exchange. 

LiTTLEDALS,  J.  Whcu  it  was  first  given  to  Edwards,  it  is  quite  clear  that 
it  was  nothing  at  all  more  than  the  acceptance  as  written  by  Mr.  Jenner. 

Curwood,  That  being  so,  I  will  now  come  to  the  filling  up  by  the  prisoner. 
I  do  not  find  any  case  like  the  present,  and  though  this  may  have  been,  and 
perhaps  is,  a  breach  of  trust  and  a  fraud,  still  it  may  not  be  forgery.  I  am  fully 
aware  that  if  a  man  write  over  the  genuine  signature  of  another  an  instrument,  (and 
I  limit  my  admission  to  an  inHrument),  which  he  is  not  authorised  to  writC;  it 
is  forgery;  and  the  strongest  instance  which  I  am  aware  of  on  this  subject  is 
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itientioned  by  Lord  Goke.(a)  In  that  oaae  a  person  bad  written  a  letter,  and,  as 
was  nsnal  at  that  time  when  a  person  wanted  to  shew  respect  to  the  individual 
he  addressed,  he  put  his  signature  at  a  distance  b^low  his  letter.(6)  This  sign- 
ature the  prisoner  out  off,  and  wrote  a  release  on  the  blank  paper  above  it,  and 
this  was  held  to  be  forgerj.  However,  the  present  case  is  different,  as  here  the 
prisoner  had  authority  from  Mr.  Jenner  to  write  a  bill  of  exchange ;  and  what 
the  prisoner  has  done  is,  I  submit,  only  a  breach  of  the  trust  reposed  in  him,  as 
he  has  written  a  bill  for  500^.  instead  of  200^.  I  submit  also  that,  to  be  a 
forgery,  it  must  either  be  where  the  party  has  had  no  authority  to  draw  r*Q5g 
the  ^instrument  at  all,  or  where  a  complete  instrument  has  been  altered.  *> 
The  alteration  of  the  2  to  the  5  in  the  figures,  if  made,  was  done  before  the  bill 
was  drawn,  and  so  could  no(  be  altering  a  bill;  and  all  that  the  prisoner  has 
done  is,  that  he  has  deceived  his  employer  by  drawing  for  too  much ;  but  still 
he  had  authority  to  draw  a  bill  on  the  prosecutor. 

Clarkaonf  for  the  prosecution.  Forgery  is  the  fiedse  making  of  any  instru- 
ment to  deceive  another.  Sir  Edmund  East,  in  his  Pleas  of  the  Crown,  lays 
down,(c)  that  forgery  <<  denotes  a  false  making,  which  includes  every  alteration 
or  addition  to  a  true  instrument, — a  makine  malo  animo  of  any  written  instru- 
ment for  the  purpose  of  fraud  and  deceit :''  and  (d)  so, ''  making  a  fraudulent 
insertion,  alteration,  or  erasure  in  any  material  part  of  a  true  instrument, 
although  but  in  a  letter,  and  even  if  it  be  afterwarobs  executed  by  another  per- 
son, he  not  knowing  of  the  deceit,  or  the  fraudulent  application  of  a  true  sign- 
ature to  a  false  instrument  for  which  it  was  not  intended,  or  vice  yer8&,  are  as 
much  forgeries  as  if  the  whole  instrument  had  been  fabricated.''  I  submit,  that 
if  a  person  has  authority  to.  make  a  bill  of  exchange  for  200^.,  and  he,  malo 
animo,  and  with  intent  to  defraud,  makes  one  for  a  larger  sum,  it  is  forgery.  If 
a  man  write  a  bill  over  the  genuine  signature  of  another,  that  is  forgery;  and 
why  1  Because  he  has  no  authority  to  do  so.  Suppose  a  person  has  authority 
to  draw  a  will,  and  to  insert  a  legacy  to  himself  for  500^.,  and  he  inserted  one 
for  50002.  instead,  would  not  that  be  foreery  1 

BoLLAND,  B.    It  is  so  laid  down  by  Uie  text  writers. 

Clark$on»    Sir  Edward  East  says  (e),  that  forgery  may  *be  commit-  r^ggg 
ted  by  a  party  making  a  false  deed  in  his  own  name,  if  he  antedates  it  I- 
with  intent  to  defraud.     I  hope,  therefore,  that  your  lordship  will  leave  it  to 
the  jury  to  say  whether  there  was  a  false  making  here  or  not. 

LiTTLEDALB,  J.  What  amounts  to  a  false  making  is  matter  of  law.  We 
think  the  case  must  proceed. 

Garwood  addressed  the  jury  for  the  prisoner. 

LiTTLBDALK,  J.  (ju  Summing  up.)  If  a  person  ^yes  to  another  a  blank 
acceptance,  and  at  the  time  limits  the  amount  either  by  writing  upon  it  or 
otherwise,  I  give  it  as  my  opinion,  with  the  concurrence  of  my  brother  Bolland, 
that  if,  in  the  filling  up  of  the  acceptance,  that  amount  be  exceeded,  with  intent 
to  defraud  either  the  acceptor  or  any  other  person,  that  is  in  law  a  false  making 
and  a  forgery.  I  lay  this  down  to  you  at  present  subject  to  the  opinion  of  the 
Judges,  who  will  consider  of  this  case  hereafter.  You  will  say  whether  the 
prisoner  wrote  this  bill  with  intent  either  to  defraud  Mr.  Jenner  or  Mr.  Ed- 
wards; and  I  wish. you  also  to  inform  me,  whether  the  figures  '^200/."  were  on 
the  corner  of  the  paper  when  it  was  taken  away  by  the  prisoner;  and  also,  whe- 
ther the  authority  to  fill  up  the  bill  was  confined  to  200/. 

Verdict — Gruilty.  The  jury  adding,  that  they  were  of  opinion  that  the 
figures  denoting  200/.  were  on  the  comer  of  the  paper  when  it  was  taken 
away  by  the  prisoner  from  Mr.  Jenner;  and  also,  that  the  authority  to 
fill  up  the  bill  was  confined  to  200/. 

'  (a)  3  Inst.  171.  (6)  Sometimes  5  or  6  inches, 

(c)  2  Ea.  P.  G.  851.  (d)  Id.  866.  («)  Id.  655. 


669] 


7  Carrington  &  Patne.  809 


Clarkiony  and  Boane,  for  the  proeeeatioii. 
Ourtooody  for  the  prisoner. 

[Attorneys— ^20w<r  J*  Co.,  and  E,  haaa.l 

H^M    *BEFORELOBD  BINMAN,  0.  J.;  TINBAL,  0.  J.;  LORD  ABINQEB,  0.  B.; 
J         PARK,  J.;   0A8KLBB,  J. J   VAUOHAN,  J.;  PARKE,  B. ;  BOLLANB,  B.  ; 
ALDKR80N,  B.  ;  PATTESON,  J.;  WILLIAMS,  J. ;  AND  COLERIDGE,  J. 

Janwzry  21, 1837. 

Ouncoodf  for  the  prisoner.  The  question  is,  whether  a  person  haying  autho- 
rity to  draw  a  hill  for  200^.,  who,  by  an  excess  of  authority,  draws  a  bill  for 
600?.,  be  guilty  of  forgery.  It  is  true  that  the  figures  "200?."  were  previously 
on  the  comer  of  the  paper;  but  I  submit  that  they  were  mere  direction,  and  no 
part  of  the  instrument  itself;  for  if  a  bill  was  in  the  body  of  it  for  two  hundred 
pounds,  and  had  the  fijeures  "  500?.''  in  the  margin,  the  party  would  only  be 
liable  to  pay  200?.  With  respect  to  the  writing  of  th^  body  of  the  bill  itself, 
the  distinction  I  take  to  be  this, — ^that  where  a  person  has  a  right  to  make  an 
instrument  of  a  certain  nature,  he  is  not  guilty  of  a  forgery  by  making  an  instru- 
ment of  that  nature,  though  to  an  amount  aboye  that  for  which  he  was  autho- 
rised to  make  it.  The  present  case  is  in  its  circumstances  new,  and  the  nearest 
ease  that  I  can  find,  is  tnat  stated  by  the  text  writers,  that  if  a  person  autho- 
rised to  draw  a  will  omit  a  legacy,  it  is  no  forgery;  but  if  he  insert  a  legacy  of 
his  own  head,  it  is  so.  I  am  aware  that  it  may  oe  said,  that  in  that  case  the 
party  had  authority  to  make  the  will,  and  merely  exceeded  his  authority  with 
respect  to  the  legacy,  and  that  this  militates  asainst  my  position.  The  case 
upon  which  this  is  founded,  is  Oombe's  case,  which  is  reported  by  Noy,(a)  and 
related  to  the  will  of  Braokenbury,  an  usher  of  the  King ;  and  it  is  there  laid 
down,  that  the  omittine  a  leeaoy  is  not  forsery ;  but  if  the  devise  had  been  to 
A.  for  life,  the  remainder  to%.  in  fee,  and  ne  that  writes  the  will  omits  the 
estate  to  A.  for  life,  by  which  the  fee  is  presently  in  B.,  that  is  forgery. 
The  same  case  is  also  more  Ailly  reported  in  Moore,  759,  and  it  there  farther 
*6611  *^VV^^^f  ^^^^  ^^^"  ^^  °o^  ^^^  point  on  which  the  case  turned,  and  that 
^  the  Court  also  held,  that  filling  up  blanks  while  the  testator  was  not  of 
sane  memory,  was  only  a  misdemeanor.  Now,  the  first  observation  I  would 
make  on  that  case  is,  that  it  was  decided  in  the  Star  Chamber,  a  Court  not 
*6fi21  ^'^^  ^7  ^^  strict  rules  of  law  ;(6)  and,  ^therefore,  as  to  a  matter  of  law 
J  not  of  high  authority ;  and  I  would  further  observe,  that  having  decided 

(a)  Noy,  Rep.  101. 

(6)  The  Jadg«8  of  the  court  of  Star  Chamber  were,  the  lord  chancellor,  lord  treasurer, 
lord  president  of  the  Ooancil,  the  lords  gpiritaal,  temporal,  and  others,  of  the  Privy 
Council,  the  principal  judges  of  the  realm,  and  such  other  lords  of  parliament  as  the  King 
should  name ;  and  the  Court  could  not  sit  for  the  hearing  of  cases  under  the  number  of 
eight  at  the  least  Its  days  of  sitting  were  every  Tuesday  and  Friday  in  Term,  and  the 
day  after  Term.  This  Court  inflicted  punishment  by  fine,  imprisonment,  pillory,  loss  or 
tacking  of  ears,  stigmata  in  the  face,  kc.  (4  Inst  60,  et  seq.)  And  Lord  Coke  adds,  that 
the  jurisdiction  "  extendeth  not  to  any  offence  that  concerns  the  life  of  a  man,  or  the  ob- 
trancation  of  any  member,  the  ears  only  excepted.'*  In  West's  Simboleography,  part  2, 
p.  337,  et  seq.,  will  be  found  an  account  of  the  practice  of  this  Court,  together  with  a  col- 
lection of  precedents,  which  are  all  in  the  English  language,  and  in  the  same  form  as 
bills  and  answers  in  Chancery  at  this  day ;  and  among  them  is  a  bill  (temp.  Eliz.)  for 
forging  a  bond.    It  is  in  the  following  form : — 

^  To  the  Queen's  most  excellent  Majesty— Most  humbly  complaining,  sheweth  unto 
your  most  excellent  Majesty  that"  [it  here  recites  the  stat  6  Eliz.  c.  14,  and  states  the 
manner  in  which  the  forgery  was  committed.]  "  In  tender  consideration  whereof,  and 
that  your  poor  subject  is  without  nXl  remedy  by  the  due  course  of  the  common  laws  of 
this  realm,"  <<  May  it  please  your  most  excellent  Migesty,  of  your  abundant  grace  and 
clemencies,  to  grant  your  Mijesty's  most  gracious  writ  of  subpoena,  to  be  directed  to  the 
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that  getting  a  man's  signature  to  the  filling  np  of  blanks  while  he  is  not  of  i 
mind  is  not  forgery,  tbej  hold  that  a  mere  excess  of  authority  is  so.  It  is  not 
said  whether  or  not  there  was  a  previous  direction  by  the  testator  for  filling  up 
the  blanks;  but  if  there  was,  it  could  hardly  have  been  held  to  be  a  misdemea- 
nor. I  should  also  submit  that  the  authority  of  Combe's  case  is  further  weak- 
ened by  the  case  of  Sir  John  Marvyn.(a)  That  was  also  a  case  in  the  Court  of 
Star  Chamber,  and  there  '^  it  wu  moved  for  a  doubt,  if  one  who  writes  the  will 
of  a  man  lying  mortally  sick,  insert  a  clause  or  article  in  the  will  after  the  tes- 
tator is  speechless  and  without  memory,  and  he  did  not  command  the  writer  be- 
forehand to  put  in  that  article  or  clause,  whether  this  be  a  forgery  of  the  will, 
and  punishable  by  the  stat.  5  Eliz.  c.  14  ?  and  it  was  resolved  and  agreed  by  the 
best  opinions  there,  that  he  is  not,  nor  was  it  the  intention  of  the  makers  of  the 
said  laws."  I  would  also  observe^  that  in  commenting  on  this  statute,  Lord 
Coke(&)  falls  into  an  error,  as  he  incorrectly  states  that  in  Dyer  it  is  said  that 
this  is  not  punishable  at  all.  I  submit  that  forgery  is  the  false  making  or  the  al- 
teration of  a  complete  instrument.  Here  the  prisoner  merely  drew  a  bill  of  ex- 
change for  a  greater  sum  than  that  for  which  he  was  authorised  to  draw  it,  he 
being  authorized  to  usyihis  very  acceptauce  for  the  drawing  of  this  bill  of  ex- 
change, but  to  a  small^  amount  Having  thus  disposed  of  the  only  case  whidi 
bore  against  my  client,  I  will  now  put  it  upon  legal  principle ;  and  the  nearest 
is  that  of  embezzlement  by  servants,  who  at  common  law  were  not  guilty  of  lar- 
ceny, though  by  an  excess  of  authority  they  converted  money  to  their  own  use, 
which  they  had  authority  to  receive  to  the  use  of  their  masters;  and  inasmuch 
*as  all  felonious  forgeries  depend  on  statutes  only,  I  submit,  upon  the  rMgo 
true  principles  of  criminal  law,  the  words  of  those  statutes  ought  never  ^ 
to  be  exceeded. 

Park,  J.  There  was  a  case  of  a  man  who  doubled  down  the  stamp  of  a  re- 
ceipt, which  was  really  to  be  given  for  interest,  so  that  the  stamped  part  of  the 
paper  was  not  written  on ;  and  when  the  receipt  was  signed,  betook  it  away,  and 
wrote  ''  a  hundred,"  which  was  the  principal  sum,  on  the  part  of  the  paper 
which  had  been  doubled  down ;  and  in  the  next  line  he  added  the  words  '*  princi- 
pal and,"  so  that  when  opened  out  it  was  a  receipt  for  principal  and  interest,  instead 
of  being  interest  only.  This  was  discovered  at  Nisi  Prius  by  the  extreme  aouteness 
of  Sir  W.  Garrow ;  and  the  party  I  believe  was  afterwards  executed  for  the  forgery. 

Curwood,     That,  my  lord,  was  an  alteration  of  a  complete  receipt. 

The  judges  having  considered  the  case, — 

Feb.  1. 

Mr.  Justice  Williams  gave  judgment.  John  Minter  Hart,  you  were  con- 
victed at  the  last  Session  upon  an  indictment,  charging  that  you  forged,  and 
also  uttered,  a  bill  of  exchange  for  500^.  with  intent  to  defraud  Charles  Herbert 
Jenner.  The  case  was  argued  before  the  Judges  by  your  learned  counsel  Mr. 
Curwood,  and,  as  the  Judges  all  thought,  ably  argued  by  him.  The  main  topic 
he  urged  was  in  substance  this,  that  as  you  might  have  drawn  a  bill  for  200/., 
which  would  have  been  an  innocent  act,  the  exceeding  of  your  authority  was  at 
most  a  fraud  only,  and  not  a  forgery.     It  was  found  by  the  jury  that  your  autho- 

said ,  commanding  him  personally  to  appear  before  tbe  lords  of  your  bon.  Council 

in  yonr  Majesty's  high  Court  o^  Star  Chamber,  to  answer  the  premises,  *<  and  to  stand 
and  abide  such  further  order  and  direction  therein,  as  by  the  lords  of  your  Majesty's  said 
Council  shall  be  thought  meet  and  ecnvenient." 

The  defendant's  answer  is  entitled  "The  answer  of ,  one  of  the  defendants,  to. the 

bill  of  complaint  of ,  complainant."    It  commences  with  the  defendant  reserring  to 

himself"  all  benefit  of  exception  to  Uie  uncertainty,  insufficiency,  and  other  imperfections 
of  the  bill  of  complaint  j"  and  then,  either  denying  the  charge  or  stating  the  matter  of 
defence,  it  concludes  with  praying  to  be  dismissed,  with  costs;  There  is  also  in  the  same 
work,  (p.  346),  a  form  of  a  demurrer  to  a  bill  in  the  Star  Chamber,  on  the  ground  that 
it  called  on  the  defendant  to  answer  as  to  a  crime  that  might  put  his  life  in  jeopardy. 

(a)  Dy.  288  (a).^Thi8  case  was  decided,  12  Eliz. ;  and  Combe's  case,  3  Jac 

(b)  3  Inst  170. 
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ritj  was  limited  to  2002.  only ;  and  that  beinff  so,  the  Jadges  are  unanimously 
of  opinion  that  your  drawing  ike  present  bill  for  an  amount  beyond  200/.,  was  a 
*6641  ^'^  mftioDgy  and  a  forsery.  All  the  Jadges  not  prevented  by  sickness 
i  '*'heard  the  argument  of  your  ease,  and  they  entertain  no  donbt  that  the 
yerdict  prononnoed  against  you  was  right,  and  it  must  stand  accordingly. 
The  prisoner  was  aflerwurds  sentenced  to  be  transported  for  life. 


BEFORE  Bin.  COMMON  SEBJEANT  MIBEH0XJ8E. 


REX  V.  THOMAS  ALLEN. 

A  ship  had  sailed  from  London  on  a  China  voyage,  and  three  chests  of  tea  were  stolen 
from  her  when  off  Wampa.  It  was  stated  that  Wampa  was  on  a  river,  twenty  or  thirty 
miles  from  the  sea,  and  no  evidence  was  given  as  to  the  tide  flowing  there  or  not : — 
Held,  that  this  was  sufficient  evidence  that  the  ship  was  on  the  high  seas  to  give  the 
Central  Criminal  Court  jurisdiction. 

La&obny.  The  prisoner  was  indicted  for  stealing  three  chests  of  tea  ont  of  the 
Aurora  of  London^  on  the  high  seas,  when  the  vessel  was  lying  off  Wampa,  in 
China. 

The  larceny  was  proved,  and  it  was  proved  that  the  vessel  lay  off  Wampa,  in 
the  river,  at  a  distance  of  twenty  or  thirty  miles  from  the  sea.  No  evidence 
was  ^ven  on  the  part  of  the  prosecution  as  to  the  tide  flowing,  or  otherwise,  at 
the  place  where  the  vessel  lay. 

C^rksan,  for  the  prisoner,  submitted  that  the  offence  was  not  committed  on 
the  high  seas,  so  as  to  be  within  the  jurisdiction  of  the  Central  Criminal 
Court. 

The  learned  Common  Serjeant  said  he  would  reserve  the  point  for  the  con- 
sideration of  the  Judges.  Verdict — Guilty. 

G.  PhtUtps,  for  the  prosecution 

Clarkton,  for  the  prisoner. 

„^e^       *The  Judges  having  considered  the  case — 

J  Mr.  Justice  Williams  delivered  judgment.  You  were  convicted  of 
larceny,  in  stealing  three  chests  of  tea  on  the  high  seas ;  and  a  question  was 
raised,  whether  there  was  evidence  sufficient  to  shew  that  the  offence  was  com- 
mitted on  the  high  seas  f  The  Judges  have  considered  the  objection ;  and,  from 
the  circumstance  that  the  tea  was  stolen  on  board  the  Aurora,  which  bad  crossed 
the  ocean,  they  are  of  opinion  that  there  was  sufficient  evidence,  and  that 
the  conviction  is  right,  (a) 

(a)  As  to  the  jurisdiction  of  the  Admiralty,  see  Com.  Dig.  tit.  Admiralty;  4  Inst.  134, 
et  seq.  In  the  case  of  Leigh  v.  Barley,  Ow.  Rep.  122,  it  was  said  by  the  Judges,  "  that 
the  Btat.  16  R.  2,  c.  3,  is  misprinted,  viz.,  that  the  admiral  shall  have  Jurisdiction  to  the 
bridges ;  for  the  translator  mistook  bridges  for  points,  that  is  to  say,  the  land's  end." 

In  the  statutes  of  the  realm,  published  by  the  Record  Commission,  this  statute  was 
printed  from  the  statute  roll,  under  the  immediate  inspection  of  Mr.  Justice  Taunton 
(then  at  the  bar),  and  the  words  are  "  perayal  les  pounts ;"  but  it  is  stated  in  a  note,  that 
10  the  Rot.  Pari,  the  last  word  is  <<pont2." 
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THIRD  SESSION,  1837. 

BIVOBS  MB.  JUSTIGI  PARK,  B€E.  BABON  AIJ>ER80N|  AND  MB.  JT78TIGB 

PATTB80N. 


BEX  V.  0.  MILLAR.    Jan.  5. 

A.  WM  indicted  at  eommon  law  for  simple  larceny,  in  stealing  in  Middlesex  a  qaanti^ 
of  lead.  It  appeared  that  the  lead  was  stolen  from  the  roof  of  the  charch  of  Irer,  in 
Backlnghamshire.  The  prisoner  was  indicted  at  the  Central  Criminal  Court,  which 
has  jurisdiction  in  Middlesex,  bat  not  in  Buckinghamshire : — ^Held,  that  he  could  not 
be  conyicted  there,  on  the  g^nnd  that  the  original  taking  not  being  a  larceny,  bat 
created  bj  statute  a  ftlony,  the  subsequent  possession  could  not  be  considered  a  lar- 
ceny. 

Thb  prisoner  was  indicted  at  common  law  for  stealing  at  the  parish  of  Hayes, 
in  the  county  of  Middlesex,  a  quantity  of  lead,  stated  in  the  first  ooant  to  be 
the  ^property  of  the  Bey.  Mr.  Ward ;  and  in  the  second,  the  property  of  rM^A 
the  churchwardens  of  the  parish  of  Iver,  in  Buckinghamshire.  ^ 

It  was  proposed  to  shew,  on  the  part  of  the  prosecution,  that  the  lead  had 
been  stolen  from  the  paridi  church  of  Iver  in  Buckinghamshire ;  but  the  only 
evidence  to  connect  the  prisoner  witli  the  case  was,  that  he  was  found  in  posse&- 
sioa  of  it  at  Southall,  in  Middlesex,  a  place  within  the  jurisdiction  of  the  Cen- 
tral Criminal  Court,  which  Iver,  in  Buckinghamshire,  was  not.  (a) 

The  Judges  were  of  opinion  that,  under  the  circumstance,  the  prisoner  could 
not  be  convicted  within  the  jurisdiction  of  the  Central  Criminal  Conrt(6) 

Verdict— Not  guilty. 

ClarJaon^  for  the  prosecution. 

C,  Fhilli^Sj  for  the  prisoner. 

(a)  The  76th  section  of  the  stat.  7  &  8  Oeo.  4^  c.  29,  was  referred  to  as  bearing  on  the 
question ;  because  it  says,  "  That  if  any  persoui  having  stolen,  &c.  any  property  In  one 
part  of  the  United  Kingdom,  shall  afterwards  have  it  in  his  possession  in  any  other  part 
of  it,  he  may  be  dealt  with,  &c.,  in  that  part  of  the  United  Kingdom  where  he  shall  so 
have  such  property,  in  the  same  manner  as  if  he  had  stolen  or  taken  it  in  that  pari.** 
But  it  was  considered  not  to  apply,  as  the  introductory  words  of  the  section  are,  "  That 
nothing  in  this  act  contained  shall  extend  to  Scotland  or  Ireland,  except  as  follows,  that 
is  to  say,"  kc.  The  act  is  entitled,  "  An  Act  for  consolidating  and  amending  the  Laws 
in  England  relating  to  Larceny  and  other  Offences  connected  therewith." 

(b)  In  Archbold's  Griml.  Law  (6th  ed.,  p.  147),  it  is  said,  "If  it  be  proved  that  the  lar- 
ceny was  actually  committed  by  the  defendant  in  another  county,  or  in  another  part  of  the 
United  Kingdom,  and  that  he  carried  the  goods  at  any  distance  of  time  through  or  into 
the  county,  or  other  extent  of  the  Court's  jurisdiction,  it  will  be  sufficient;  unless  the  na- 
ture of  the  property  be  changed,  and  the  indictment  be  for  stealing  the  article  in  its 
original  state."  In  the  same  work,  p.  20,  iiis  said,  "  If  a  man  commit  a  larceny,  simple 
or  compound,  in  one  county,  and  carry  the  goods  with  him  into  another  county,  he  may 
be  indicted  for  the  simple  or  compound  larceny  in  the  county  in  which  he  committed  it; 
or  he  may  be  indicted  for  it  as  a  simple  larceny  in  the  county  into  which,  or  in  any  of 
the  counties  through  which,  he  carried  the  goods ;  for,  in  contemplation  of  law,  there  ia 
such  a  taking  and  carrying  away  as  constitute  the  offence  of  larceny  in  every  place 
through  which,  at  any  distance  of  time,  (R.  v.  Parkin,  R.  &  M.  45),  the  goods  were  car- 
ried by  him.  1  Hale,  607 ;  2  Id.  163 ;  3  Inst.  113 ;  I  Hawk.  o.  33,  s.  62 ;  4  Bl.  Com.  304 ; 
2  East,  P.  0.  771.  The  larceny  itself  is  ambulatory,  but  the  aggravated  circumstances 
are  fixed  and  stationary.    1  Hale,  636 ;  R.  «.  Thomson,  2  Russ.  174." 

The  decision  in  the  case  above  reported  seems  to  have  proceeded  upon  the  ground  that 
the  offence  which  the  prisoner  in  fact  committed  was  not,  like  burglary  or  robbery,  a  lar- 
ceny, accompanied  by  aggravated  circumstances,  but  the  offence  of  stealing  lead  fixed  to 
a  buUding,  which  was  an  offence  created  a  felony  by  statute ;  and  that,  as  there  was  no 
larceny  in  the  original  taking,  there  could  not  be  any  in  the  subsequent  possession :  and, 
under  these  circumstances,  the  Judges  were  of  opinion  that  the  prisoner  must  be  remitted 
to  Buckinghamshire,  to  be  tried  at  the  assizes  for  the  felony  committed  In  that  oounty, 
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♦REX  V.  COVENTRY.    Jan,  6. 


A  magiBtrata  is  not  boiud  by  law  to  retnm  «I1  that  is  stated  by  the  witnesses  on  a  charge 
of  felony,  bat  only  aU  that  is  material  to  the  case ;  and  thonghi  since  the  act  allowing 
a  prisoner  a  copy  of  the  depositions,  they  ought  to  contain  what  was  stated,  Uiat  he 
may  know  what  he  has  to  answer,  yet  there  is  a  difference  between  a  witness  at  the 
trial  adding  to  his  deposition,  and  his  contradicting  it;  and  it  seems  that  the  chief  ob- 
ject of  granting  the  prisoner  the  depositions  was  to  guard  against  an  attempt  at  snch 
contradiction. 

The  prisoner  was  indicted  for  stealing  two  bank  notes  from  the  person  of 
William  Barton  Newenbam. 

In  consequence  of  an  important  statement  made  by  tbe  prisoner  to  a  police 
officer  haying  been  proved  bv  the  officer.  Park,  J.,  who  was  examining  from  the 
depositions,  not  finding  it  there,  made  some  general  observations  in  censure  of 
what  his  lordship  termed  '^  the  slovenly  manner  in  which  the  clerks  to  the  jus- 
tioes  take  down  tne  depositions." 

^ADo-t       Alderson,  B.,  said, — ^The  magistrate  is  not  bound  by  ^law  to  return 
^^  -■  all  that  is  stated ;  but  only  all  that  is  material  to  the  felony.(a) 

0,  FhiUipif  in  his  address  to  the  jury,  was  commenting  on  the  omission  by 
the  magistrate,  saying,  that  the  object  of  the  act,  in  giving  copies  of  the  depo- 
sitions to  the  prisoner,  was,  that  he  might  know  what  he  was  to  answer,  not 
being  at  the  time  in  a  situation  properly  to  understand  all  that  was  being 
Baid.(&) 

Aldsbson,  B.  There  is  a  difference  between  adding  and  contradictins;.  I 
apprehend  the  object  was  to  see  that  witnesses  did  not  swear  a  thing  berore  a 
magbtrate,  and  contradict  it  at  the  trial. 

Patteson,  J.,  concurred  in  thb  observation. 

Park,  J.,  said,  that  at  present,  until  the  depositions  were  put  in,  as  they 
must  he,  it  could  not  be  taken  that  there  was  any  omission  at  all.(c)  Upon 
which  C.  Phillips  said  that  he  should  put  them  in.  Verdict — Guilty. 

C^rkson,  for  the  prosecution. 

C,  Phillips,  for  the  prisoner. 


•689]  ♦REX  V.  ATKINSON.    Jan.  6. 

A.,  being  in  want  of  1000Z.|  applied  to  B.,  who  drew  a  bill  for  that  amount,  which  A.  ac- 
cepted, payable  at  three  months  after  date.  In  a  few  days  B.  came  to  A.,  and  said  that 
he  eonld  not  get  the  10002.  biU  discounted,  ta  it  was  too  large,  and  proposed  that  two 
bills  for  5002.  each  should  be  substituted.  One  for  6001.  was  drawn  by  B.,  and  ac- 
cepted by  A.  B.,  upon  this,  pretended  to  destroy  the  10002.  bill  in  A.'s  presence,  but 
did  not  in  fact  destroy  it ;  on  the  contrary  he  altered  it  from  a  bill  at  three  to  a  bill  at 
twelve  months  :•— Held,  that  this  was  forgery  in  B.,  with  intent  to  defraud  A. 

and  could  not  be  tried  as  for  a  larceny  committed  In  the  county  of  Middlesex,  and  there* 
fore  within  the  jurisdiction  of  the  Central  Criminal  Court. 

(a)  The  stat  7  Geo.  4,  c.  04,  s.  2,  under  which  depositions,  &c.,  are  now  taken,  pro- 
rides  that  the  jnstice  shall  take  the  examination  of  the  prisoner,  "  and  the  information 
upon  oath  of  those  who  shall  know  the  facts  and  circumstances  of  the  case,  and  shall 
put  the  same,  or  at  mueh  thereof  oi  ikaU  be  material^  into  writing,"  and  subscribe  them, 
and  cause  them  to  be  delivered  to  the  proper  officer  of  the  Court  in  which  the  trial  is  to 
be,  before  or  at  the  opening  of  the  Court. 

(b)  See  the  cases  of  Bex  v,  Grady  k  Curley,  ante,  p.  650,  and  Rex  v.  Simons,  ante,  Tol. 
6,  p.  540. 

fe)  See  the  resolutions  of  the  Judges  on  the  subject  of  cross-examining  upon  the  depo- 
sitions, kc.,  post,  p.  676. 
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The  prisoner  was  indicted  for  forging  a  bill  of  exchange  for,  1000/.,  at 
twelve  months  after  date,  with  intent  to  defraud  one  Lauderdale  Maule.  There 
were  other  counts,  charging  the  intent  to  be  to  defraud  a  person  named  Lane 
and  another,  charging  it  to  be  to  defraud  Messrs.  Cox  &  Co.  The  prisoner 
was  charged  with  uttering  the  forged  bill. 

The  prosecutor.  Captain  Maule,  said, — ^In  the  early  part  of  the  year  1885  I 
was  in  want  of  1000/.  I  saw  the  prisoner  on  the  11th,  and  also  on  the  14th 
of  February,  at  107,  Jermyn  Street.  I  accepted  th^  a  bill  drawn  by  the 
prboner.  This  is  it ;  it  was  then  at  three  months ;  he  drew  it  with  the  same 
ink  as  I  accepted  it  with ;  he  was  to  get  it  discounted  for  my  use. '  On  the  2drd 
February  I  saw  him  again ;  he  told  me  the  bill  for  1000/.  was  too  large,  and  he 
could  not  get  it  discounted,  and  that  he  thought  he  should  be  able  to  get  two 
for  500/.  discounted  better.  I  said  I  would  give  him  one  in  the  mean  time  for 
500/.  Upon  this  he  put  his  hand  into  his  waistcoat  pocket,  and  said,  aa  the 
1000/.  bill  bore  both  our  signatures  it  might  as  well  be  destroyed.  He  then 
pulled  from  his  pocket  a  piece  of  paper,  which  he  said  was  my  bill  for  lOOO/. ; 
he  unfolded  it,  and  held  it  in  his  hand  a  little  while,  and  tore  it  in  two,  and  put 
in  the  fire.  I  believed  it  to  be  my  bill  for  1000/.;  he  did  not  put  it  into  my 
hands,  but  it  appeared  from  the  size  to  be  it.  I  then  accepted  the  500/.  bill. 
I  never  received  any  money  at  all  from  him.  On  the  Ist  of  March  I  saw  him 
again,  and  requested  him  to  retniii  the  500/.  bill ;  he  gave  it  me.  The  word 
three  ip  the  1000/.  bill  has  been  altered  into  the  word  twdve,  I  think  it  is  ap- 
parent that  the  top  of  the  h  of  the  word  three  is  on  it  now.  I  also  think  the 
whole  of  that  part  of  the  bill  which  was  in  the  prisoner's  handwriting,  has 
*been  done  over  again  in  a  stronger  ink.  Until  I  received  a  letter  from  ri^^jn 
Mr.  Lane  in  May,  1836,  requiring  payment,  I  had  not  the  slightest  '- 
idea  that  any  bill,  of  mine,  purporting  to  be  of  twelve  months'  date,  was  in  the 
market.  I  never  lent  him  my  acceptance  in  any  way.  On  his  croes-examiDa- 
tion  he  said, — ^There  was  no  agreement  that  the  prisoner  should  have  any  thing 
out  of  it;  there  was  no  arrangement  to  divide  the  money;  it  was  solely  for 
my  use. 

Mr.  Lane  stated,  that  he  was  the  present  holder  of  the  bill ;  that  he  reoeiTcd 
it  from  the  prisoner  about  the  14th  or  15th  of  Februaty,  1886.  The  bill  was 
dated  the  28th  of  February,  1885. 

Clarkson,  for  the  prosecution,  referred  to  East's  Crown  Law,  vol.  2,  p.  855. 
The  alteration  made  by  the  prisoner  gives  a  new  operation  to  the  bill,  and  in 
fact  makes  it  a  new  bill.  It  was  uttered  to  Mr.  Lane,  eleven  months  after  the 
date,  being  eight  months  after  the  original  time  at  which  it  would  have  become 
due.  No  one  without  inquiry  would  have  taken  a  bill  which  was  so  long  over- 
due. 

AdolphuB,  for  the  prisoner.  The  keeping  of  the  bill  which  was  supposed  to 
be  destroyed,  is  not  a  forgery ;  and  whatever  state  it  is  in,  you  do  not  in  &ct 
defraud  a  man,  if  you  lengthen  the  time  of  payment.  But  it  is  said,  that  if 
the  bill  was  over-due,  it  would  not  be  negotiable,  but  it  would  be  a  bill  to  be 
bought  and  sold  in  the  market. 

Park,  J.,  in  summing  up,  after  stating  the  different  counts  in  the  indict- 
ment, said  : — I  will  say  nothing  about  those  counts  which  state  the  intent  to 
be  to  defraud  Mr.  Lane,  because  I  think  there  could  not  be  any  intention  to 
defraud  a  man  who  took  it  just  before  it  became  due,  and  without  proof  of  his 
having  given  any  consideration  for  it.  The  question  is,  whether  the  bill  in 
question  has  been  forged.  There  is  no  doubt  that  the  prisoner  uttered  it  to 
♦Mr.  Lane.  His  lordship,  (after  remarking,  with  reference  to  Clarkson  pg^i 
having  referred  to  East's  Crown  Law,  that  living  authors  were  not  to  be  '- 
cited  as  authorities),  proceeded, — ^According  to  Kus8ell,(a)  *<not  only  the  fabri- 

(a)  2  R.  0.  &  K.  318 ;  and  see  the  case  of  Desbrow  v.  Weatherleji  Yol.  6  of  these  Re- 
ports, p.  768. 
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cation  and  fidse  making  of  the  whole  of  a  written  instrumenty  but  a  fraadulent 
insertion,  alteration,  or  erasure,  [therefore  you  n\ust  be  of  opinion,  that  it  was 
a  fraudulent  alteration  before  jou  can  oonyiot],  even  of  a  letter,  in  any  mate- 
rial part  of  a  true  instrument,  whereby  a  new  operation  is  given  to  it,  will 
amount  to  forgery/'  It  is  said,  on  the  part  of  the  prisoner,  Iw  there  was  no 
alteration  at  lul,  and  if  it  be  true  that  there  was  no  alteration,  then  there  is  no 
alternative  but  that  the  prosecutors  must  be  perjured. 

Verdict — Guilty  of  altering  the  bill  with  intent  to  defraud. 

Clarksony  for  the  prosecution. 

Adolj)hu8,  for  the  prisoner. 

* 
lAitOTaeja— Parker,  and  Oaiet.'] 


FOURTH  SESSION,  1837. 

BEFOBE  MB.  BECOBDEB  LAW. 

REX  r.  PEABSON  and  BROOKS.     Feb.  2. 

The  reading,  on  the  part  of  the  prosecntioni  of  the  prisoner's  statement,  returned  by  the 
magistrate  at  the  end  of  the  depositions,  does  not  give  the  prisoner  the  right  to  consi- 
der the  depositions  as  in  evidence  on  the  part  of  the  prosecution,  though  it  appear  that 
they  were  all  taken  before  the  statement  was  made;  but  if  the  prisoner. wishes  to  hare 
the  whole  or  any  particular  part  of  the  depositions  read,  he  must  read  it  as  his  evi- 
dence. 

The  prisoners  were  indicted  for  stealing  a  quantity  of  wool. 
*6721       "^O^^^^ouj  for  the  prisoner  Pearson,  in  cross-examining  one  of  the 
•>  witnesses  for  the  prosecution,  asked  him  whether  he  had  not  at  other 
times  made  certain  statements,  differing  from  the  evidence  he  had  just  given. 
The  witness  denied  that  he  had. 

On  the  part  of  the  prosecution,  the  statement  made  by  the  prisoner  Pearson, 
when  examined  before  the  magistrates  at  Union  Hall,  which  statement  was  re- 
turned with  the  depositions,  was  read,  haying  been  proved  by  one  of  the 
clerks  of  that  office,  who  stated  that  all  the  depositions  were  taken  by  him  pre- 
vious to  the  statement  made  by  the  the  prisoner. 

Clarksonf  and  Chamherg,  for  the  prisoner,  submitted  that  they  were  entitled 
to  have  the  deposition  of  llie  witness,  who  had  been  cross-examined  as  above 
mentioned,  read,  as  a  part  of  the  prosecutor's  case.  The  examination  of  the 
prisoner,  and  his  statement  before  the  magistrates,  clearly  referred  to,  and  were 
essentially  connected  with,  all  the  previous  examination.  All  the  depositions 
therefore  must  be  considered  as  one  document,  and  the  prosecutor,  having  Riven 
a  part  in  evidence,  was  bound  to  read  the  whole,  or  any  passage  that  might  be 
ireouired  by  the  prisoners. 

The  Reoobdeb  Rafter  consulting  Mr.  Justice  Patteson  and  Mr.  Justice  Wil- 
liams, then  sitting  in  the  other  Court,)  said : — On  conferring  with  the  Judges, 
they  concur  in  the  opinion  I  was  inclined  to  entertain ;  that  the  fact  of  putting 
in  evidence  the  examination  of  a  prisoner  is  not  putting  in  evidence  of  all  the 
depositions  previously  taken  before  the  magistrate.  The  only  object  of  receiv- 
ing the  depositions  in  evidence,  is  to  give  an  opportanity  of  contradicting  the 
witnesses ;  and  if  it  is  wished  on  the  part  of  the  prisoner  that  any  deposition 
*6731  ^^^^^^  ^®  TQ&d,  that  witness  ought  to  see  the  deposition,  or  it  ought  *to 
-'  be  read  in  his  presence,  to  give  him  an  opportunity  of  contradiction  or 
explanation.  The  principle  of  this  decision  is,  that  the  depositions  of  wit- 
nesses in  general  cannot  be  proved  and  read  by  the  prosecutor,  and  if  so,  how 
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can  he  be  called  npon  io  read  them  on  the  part  of  the  prisoner?  The  only 
way  in  which  it  at  first  stmok  me  it  might  be  read^  was  as  a  nairatiTe  of  wh^ 
pamd  before  the  magistrate  in  the  presence  of  the  prisoner,  and  of  dream- 
stances  to  which  the  prisoner's  statement  has  reference ;  but  I  think  that  the 
correct  mode  of  proceeding  would  be,  if  the  prisoner's  examination  shonid  spe* 
cifically  apply  to  the  deposition  of  any  particular  witness, — ^fbr  instance,  if  the 
prisoner  were  to  say,  '^  all  that  the  witness  John  Thomas  says  is  true," — ike 
clerk  might  be  asked  what  the  prisoner  had  said,  and  might  refer  to  his  deposi- 
tion. In  other  cases,  if  any  difficulty  should  arise  in  consequence  of  the  supposed 
reference  of  the  prisoner's  examination  to  previous  depositions,  the  prisoner 
may  have  those  depositions  read  in  explaination,  as  a  part  of  his  evidence. 

Verdict — Ouilty. 

Bodkin,  for  the  prosecution. 

CUarktatif  and  Chambers,  for  the  prisoners. 

See  the  case  of  Bex  v,  John,  ante,  p.  324. 


BETORK  MB.  JU8TI0E  PATTESON  AND  BIB.  JU8TIGE  WILLIAMS. 


BEX  f?.STANNARD  and  Others.    Feb.  2, 

A  prosecotor'8  coansel  in  a  case  of  felonj  has  in  strictness  the  right  of  replj,  though  the 
counsel  for  the  prisoner  only  calls  witnesses  to  character;  hut  semble,  that  it  is  not  a 
right,  which  in  practice  ought  to  be  exercised,  except  under  rerj  special  circum- 
stances. 

The  prisoners  were  indicted  for  robbery. 

The  prisoner's  counsel  having  called  witnesses  to  character,  C,  PhtUipM,  for 
the  prosecution,  stated,  that  in  the  '^'course  of  the  day  it  had  been  inti-  r^^^A 
mated  to  the  bar  iii  another  place,(a)  that  in  future,  when  the  prisoner  s  *- 
counsel  called  witnesses  to  character,  the  counsel  for  the  prosecution  would  have 
the  right,  if  he  chose  to-  exercise  it,  of  replying  in  the  case,  although  no  wit- 
nesses to  fact  were  called ;  and  as  this  had  never  been  the  practice  in  cases  of 
misdemeanor,  he  wished  to  hear  their  lordships'  opinions  on  the  subject. 

Fatteson,  J.  I  am  very  sorry  that  this  question  has  been  raised.  I  was  in 
creat  hopes  that  the  same  practice  would  have  been  tacitlv  adopted  by  counsel, 
m  cases  of  felony  since  the  late  act,  as  has  hitherto  prevailed  in  cases  of  misde- 
meanor. That  practice,  as  far  as  my  experience  ffoes,  has  uniformly  been,  that 
when  witnesses  have  been  called,  on  the  part  of  the  accused,  to  character  only, 
and  for  no  other  purpose,  the  counsel  for  the  prosecution  has  not  addressed  the 
jury  in  reply ;  but  I  am  not  aware  of  any  case  in  which  the  right  to  do  so  has 
been  decided  one  way  or  the  other.  I  can  easily  understand  and  lament  the 
painful  situation  in  which  counsel  for  the  prisoner  may  be  placed,  in  exercising 
a  discretion,  whether,  for  the  sake  of  proving  the  previous  character  of  his  client!^ 
and  having  no  evidence  directly  bearing  upon  the  facts  of  the  case,  he  should 
run  the  risk  of  an  ingenious  reply  from  the  opposite  counsel.  However,  if  I  am 
driven  to  give  an  opinion,  I  must  say  that  I  think  that  the  counsel  for  the  pro- 
secution has  a  right  to  reply,  where  any  witnesses  are  called  for  the  defence, 
whether  to  facts  or  to  character.  I  cannot  in  principle  make  any  distinction 
between  evidence  of  facts,  and  evidence  of  character :  the  latter  is  equally  laid 
before  the  jury  as  the  former,  as  being  relevant  to  the  question  of  guilty  or  not 
guilty :  the  object  of  laying  it  before  the  jury  is  to  induce  them  to  believe^  from 

(a)  Bj  the  Becorder,  in  the  New  Court 
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*6751  ^^  impiK>bability  that  a  person  of  good  ohaaraeter  ahomld  ^haTecondaoted 
•^  himself  ad  alleged,  that  there  is  some  mistake  or  misrepresentatiem  in 
the  eyidenee  on  the  part  of  the  proseontion,  and  it  is  strietlj  evidence  in  the  ca)Be. 
I  am  therefore  of  opinion  that  the  cowisei  for  the  prosecution  mnst^  upon  prin- 
ciple, be  at  liberty  to  address  the  jurj  in  r&fij^  where  such  eridence  is  given. 
Williams,  J.    I  have  no  donbt,  if  we  are  put  to  decide  the  unweloome 

?ue8tion,  that  evidence  to  character  must  be  considered  as  evidence  in  the  cause, 
t  is  evidence,  as  my  brother  Patteson  has  said,  to  be  submitted  to  the  jury,  to 
induce  them  to  say  whether  they  think  it  likely  that  a  person  with  such  a  cha- 
racter would  have  committed  the  offence.  I  have  known  instances  in  which  the 
right  has  been  claimed,  but  not  insisted  on.  I  remember  an  instance  in  whick 
the  right  was  claimed  against  me,  when  at  the  bar,  by  my  Lord  Abinger,  then 
attoraey-general,  and  the  attempt  was  put  down,  not  by  any  decision  against 
the  right,  but  on  the  ground  that  it  was  not  usual,  and  I  have  never  known  the 
claim  persisted  in.  But  I  am  bound  to  sa^,  that  in  strictness  the  right  exists, 
though  I  should  certainly  recommend  that  it  should  not  be  exercised. 
C.  Philltps  waived  his  right  of  reply,  under  the  circumstances. 

Verdict — Not  guilty. 
C7.  Fhittips,  for  the  prosecution. 
PrendergaU^  Chrkson,  Bodkin  and  C.  C.  JoneSj  for  the  prisoners. 

[Attoraeys ,  and  WoiUner —  TbmZvt.] 

As  to  the  cross-examining  witnesses  to  character,  see  the  case  of  Bex  v,  Hodgkissy  ante, 
p.  298. 


♦676]  *PRACTICE 

To  he  observed  on  Triuhfor  Felony  where  the  Pridoncr  Jias  Counsel, 

At  a  meeting  of  twelve  of  the  judges,  for  the  purpose  of  choosing  the  Spring 
Circuits  of  1837,  (Littledale,  J.,  Bosanquet,  J.,  and  Coleridge,  J.,  being  aosent 
from  indisposition),  a  discussion  took  place  as  to  some  points  which  were  thought 
likely  to  occur  at  the  assises,  in  consequence  of  the  recent  act  for  allowing  pri^ 
soners,  indicted  for  felony,  to  make  full  defence  by  counsel ;  and  the  following 
seemed  to  be  the  course  of  practice  which  the  judges  present  thought  it  would  be 
most  advisable  to  adopt : — 

I.  That  where  a  witness  for  the  crown  has  made  a  deposition  before  a  mi^s- 
trate,  he  cannot,  upon  his  cross-exi^mination  by  the  prisoner's  counsel,  he  aued 
whether  he  did  or  did  not,  in  his  deposition,  make  such  or  sueh  a  statement, 
until  the  deposition  itself  has  been  read,  in  order  to  manifest  whether  such 
statement  is  or  is  not  contained  therein ;  and  that  such  deposition  must  be  read 
as  part  of  the  evidence  of  the  cross-examining  counsel. 

I  II.  That,  after  such  deposition  has  been  read,  the  prisoner's  counsel  may  pro- 
ceed in  his  cross-examination  of  the  witness  as  to  any  supposed  contradiction  or 
variance  between  the  testimony  of  the  witness  in  court  and  his  former  depo- 
sition ;  after  which  the  counsel  for  the  prosecution  may  re-examine  the  witness, 
and  after  the  prisoner's  counsel  has  addressed  the  jury,  will  be  entitled  to  the 
reply.  And  in  case  the  counsel  for  the  prisoner  comments  upon  any  supposed 
variance  or  contradiction,  without  having  read  the  deposition,  the  court  may 
direct  it  to  be  read,  and  the  counsel  for  the  prosecution  will  be  entitled  to  reply 
upon  it. 

i^Q^T^r-i       III.  That  the  witness  cannot,  in  cross-examination,  be  ^compelled  to 

^  answer,  whether  he  did  or  did  not  make  such  or  such  a  statement  before 

the  magistrate,  until  after  his  deposition  has  been  read,  and  it  appears  that  it 
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oontains  no  mention  of  Bnch  statement.  In  that  event  the  counsel  for  the  pri- 
soner may  prooeed  with  his  cross-examination  :  and  if  the  witness  admits  snch 
statement  to  have  been  made,  he  may  comment  upon  such  omission,  or  upon  the 
effect  of  it  upon  the  other  part  of  his  testimony ;  or  if  the  witness  denies  that  he 
made  such  statement,  the  counsel  for  the  prisoner  may  then,  if  such  statement 
be  material  to  the  matter  in  issue,  call  witnesses  to  prove  that  he  made  snch 
statement.  But  in  either  event,  the  reading  of  the  deposition  is  the  prisoner's 
evidence,  and  the  counsel  for  the  prosecution  will  be  entitled  to  reply. 

ly.  If  the  only  evidence  called,  on  the  part  of  the  prisoner^  is  evidence  to 
character,  although  the  counsel  for  the  prosecution  is  entitled  to  the  reply,  it 
will  be  a  matter  for  his  discretion  whether  he  will  use  it  or  not.  Gaaes  may 
occur  in  which  it  may  be  fit  and  proper  so  to  do. 

y.  In  cases  of  public  prosecutions  for  felony,  instituted  by  the  Crown,  the 
law  officers  of  the  Crown,  and  those  who  represent  them,  are,  in  strictness,  en- 
titled to  the  reply,  although  no  evidence  is  produced  on  the  part  of  the  prisoner. 


COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  in  London  after  Trinity  Term,  1836. 

BEFORE  LORD  CHIEF  JUSTIOE  TINDAL. 

♦CLEMENTS  ».  MAY.    June  2b,  [*678 

Where  to  assumpsit  by  a  schoolmaster,  for  the  board  and  edacation  of  the  defendant's 
sons,  the  defendant  pleads  that  the  plaintiff  did  not  furnish  his  sons  with  proper  in- 
struction, board,  and  lodging,  and  that  he  therefore  removed  them  from  the  school,  he 
must  confine  himself  to  eridence  as  to  the  treatment  of  his  own  sons,  and  cannot  go 
either  into  general  eyidence  of  the  plaintiff's  mode  of  conducting  the  school,  or  into 
evidence  of  his  conduct  with  reference  to  other  particular  boys. 

Where  a  letter,  written  bj  the  plaintiff  to  the  defendant,  containing  terms  of  agreement, 
is  called  for  bj  him  at  the  trial,  and  produced  on  notice  bj  the  defendant,  it  is  in  the 
custody  of  the  Court ;  and  if  it  appears  not  to  be  stamped,  the  Judges  will  permit  the 
plaintiff  to  send  a  person  with  it  to  the  Stamp-office,  accompanied  by  an  officer  of  the 
Court 

ASSUMPSIT;  for  work  and  laboar^  care  and  diligence,  &c  ,  aB  a  schoolmaster, 
in  the  boarding  and  educating  of  the  defendant's  sons. — The  defendant  pleaded 
the  general  issue;  and  secon£j,  that  the  plaintiff  did  not  furnish  his  sons  with 
sufficient  instruction,  board  and  lodging. 

A  letter,  written  by  the  plaintiff  to  the  defendant,  was  produced  by  the  de- 
fendant on  notice,  and  was  about  to  be  read  on  the  part  of  the  plaintiff,  when 

Taddy,  Serjt.,  for  the  defendant,  objected  to  its  being  read,  on  the  gronnd 
that  it  was  an  agreement,  and  required  a  stamp. 

Hum/rejf,  for  the  plaintiff,  replied,  that  it  was  only  used  as  evidence  of  a 
notice  to  the  defendant  of  the  usual  terms  of  the  school. 

TiNDAL,  C,  J.,  having  looked  at  it,  said, — ^I  thing  it  is  more  than  that:  it 
oontains  special  terms,  upon  which  the  plaintiff  undertakes  to  receive  the  de- 
fendant's children.     I  think  it  requires  a  stamp. 

Rumfrey  then  said,  that  he  bad  many  witnesses  to  call,  and  while  they 
were  under  examination  he  would  send  to  the  Stamp-office  and  get  the  letter 
stamped. 
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^.^g-.  TiNDAL,  C.  J.,  upon  Humfrey's  assurance  that  he  was  ♦not  calling 
-^  the  witnesses  to  occupy  the  time,  bat  that  they  were  witnesses  whom  he 
shonld  have  called  at  all  events,  assented  to  this  arrangement. (a) 

Toddy,  Serjt.,  objected  to  the  letter,  which  was  the  property  of  the  defend- 
ant, being  taken  from  him  and  sent  to  the  Stamp-office  by  the  plaintiff. 

TiNDAL,  0.  J.,  said  that,  having  been  produced  upon  notice,  it  was  in  the 
custody  of  the  Court,  and  his  lordship  directed  an  officer  of  the  Court  to  go  with 
the  pereon  who  was  to  get  it  stamped. 

Taddy,  Serjt.,  in  cross-examination  of  one  of  the  plaintiff's  witnesses,  asked 
what  the  plaintiff  did  when  he  saw  two  boys  named  Reeve  and  Dickey  fighting? 

TiNBAL,  C.  J.  You  only  complain  of  the  treatment  of  these  two  particular 
boys,  the  defendant's  sons,  and  you  cannot  go  into  any  evidence  of  what  was 
done  with  other  boys.  We  might  have  a  separate  issue  upon  every  separate 
boy. 

Toddy y  Serjt.     I  only  want  to  shew  the  general  conduct  of  the  plaintiff. 

TiNDAL,  C.  J.  I  do  not  think  that  is  in  issue.  You  say  that  the  defendant 
took  away  his  sons  because  they  were  not  properly  treated.  But  I  will  take  a 
note  of  Che  question. 

The  letter  which  was  sent  to  the  StamtK)ffice  was  then  read ;  it  was  dated 

the  26th  March,  1836,  and  was  addressed  by  the  plaintiff  to  the  defendant.     It 

*6801  ^^  ^^        following  effect: — "In  reply  to  your  favour  of  the  *24th,  I 

^  have  the  pleasure  to  hand  yon  a  prospectus  of  my  establishment,  and  to 

say  that  the  extra  charges  for  washing,  &c.  are,  &o.  [specifying  them].     Upon 

consideration,  however,  of  two  brothere  being  sent,  I  will  consent  to  waive  these 

extra  charges,  and  to  make  the  terms  as  stated,  inclusive  of  all  the  expense.'' 

Upon  the  question  as  to  whether  the  defendant's  sons  were  properly  boarded 

and  educated  there  was  contradictory  evidence,  and  the  jury  found  for 

the  plaintiff — ^Damages  15^. 

Humfrey,  for  the  plaintiff. 

Toddy ^  Serjt.,  and  Petersdorff,  for  the  defendant. 

[Attorneys— C  Potrfuitt,  and  Pocoek.] 


SHIPLEY  r.  TODHUNTER.    July  2. 

A  man  has  a  right  to  commnnicate  to  any  other  any  information  he  is  possessed  of  in  a 
matter  in  which  they  have  a  mutual  interest ;  and  it  is  a  perfectly  legal  and  justifiable 
object  for  one  to  induce  another  to  become  a  party  to  a  suit  as  to  a  subject  matter  on 
which  both  hare  an  interest;  and  it  is  not  because  strong  or  angry  language  is  used  in 
such  a  communication  that  it  will  be  a  libel,  but  the  jury  must  go  further,  and  see,  not 
merely  whether  expressions  are  angry,  but  whether  they  are  malicious. 

In  an  action  of  slander  for  words,  some  of  which,  if  spoken,  and  understood  in  their  or- 
dinary sense,  would  certainly  be  actionable,  the  jury  may  consider  whether,  taking  the 
whole  of  the  conversation  together,  the  particular  words  are  so  qualified  by  the  other 
parts  of  the  conversation  as  to  shew  that  they  were  not  intended  to  convey  the  idea 
which  their  primary  and  ordinary  meaning  would  give. 

If  a  letter  containing  a  libel  have  the  post-mark  on  it,  that  is  primA  facie  evidence  of  its 
having  been  published. 

Libel  and  slander.    Fleas — ^Tbe  general  issue  and  a  justification. 

The  libels  were  contained  in  the  two  following  letters : — 

London,  9th  November,  1885. 

a  Sir, — Under  the  will  of  Mr.  Samuel  Smith,  late  of  Homerton,  you  are  en- 
titled to  an  annuity  of  80Z. ;  but  from  the  Chancery  proceedings  which  have  been 
instituted  by  Messrs.  Garsed  k  Smallfield,  the  same  has  not  yet  been  settled. 

(a)  See  Lord  Dudley  k  Ward  v.  Robins,  ante,  YoL  3,  p.  26. 
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I  regret  to  sa^  that  I  oonaider  it  neoeaauy  to  oontinue  these  prooeediDgs  against 
Smith  and  Shipley,  "^and  the  object  of  this  inquiry  is  to  obtain  your  con-  r^^j 
sent  to  my  including  you  among  the  plaintifis.  It  is  necessary  in  Chan-  ■- 
eery  proceedings  that  all  persons  who  are  interested  shall  be  included  under  the 
head  of  plaintiff  or  defendant,  though  it  ia  not  necessary  for  them  to  take  any 
part  personally.  My  reason  for  advising  you  to  become  plaintiff  is,  that  I  ahall 
then  be  enabled  to  protect  you  from  expenses,  whereas,  should  you  be  a  de- 
fendant, I  cannot  answer  but  you  may  be  subject  to  serious  expenses.  HaTin^ 
introduced  the  object  of  my  writing,  X  also  consider  it  my  duty  to  commuDicate 
the  reasons  for  my  acting  against  Smith  and  Shipley.  You  may  have  heard 
that  I  advocated  their  cause  against  Garsed.  This  I  admit,  but  I  regret  to  aaj, 
the  reason  of  my  doing  so  was  caused  by  the  basest  misrepresentations  that  were 
ever  practised.  I  have  been  grossly  deceived  by  Smith  and  Shipley,  and  so  have 
all  parties  concerned.  To  ffive  vou  a  faint  idea  of  the  situation  of  affairs,  yoa 
must  know  that  the  testator  left  by  will  about  11,000/.  in  legacies  and  annuitiee, 
and  the  residue  to  Elizabeth  Smith.  After  his  decease  the  property  waa  in- 
auired  into  by  Garsed  and  Smallfield,  and  a  great  deficiency  was  found.  At 
tnis  period  Smith  and  Shipley  had  used  every  means  to  influence  the  minds  of 
all  concerned  against  Chased  and  Smallfield,  so  much  so  as  to  prevent  any  oona- 
munication  taking  place  between  the  legatees,  &c.,  and  the  executors,  Garsed, 
&c.  These  efforts  were  completely  successful,  and  no  other  version  of  the  case 
was  known  but  Smith  and  Shipley's.  This  lasted  until  the  suit  of  Garsed  was 
closed,  and  then  it  was  proposed  to  divide  the  property  among  those  interested; 
but,  when  the  property  in  hand  was  summed  up,  all  that  was  in  possession 
amounted  to  only  lis.  or  12s.  in  the  pound.  I  had  been  previously  informed  a 
deficiency  of  2s.  would  happen — that  is,  18s.  in  the  pound.  This  I  was  willing 
to  submit  to  rather  than  dispute  it  in  Chancery.  But  when  my  suspicions  were 
once  roused,  they  were  supported  by  such  evasive  conduct  on  the  part  of  Samuel 
*Smith,  as  to  induce  me  to  unravel  the  whole  affair.  The  result  of  my  r^^goa 
exertions  proves  that  Smith  and  Shipley  have  been  practising  the  gross-  '- 
est  frauds  I  ever  heard  of.  For  instance,  they  have  an  agreement  pretended  to 
be  signed  by  the  warehouseman  and  his  nephew.  The  latter,  many  years  after 
he  pretended  to  have  signed  it,  was  my  errand-boy,  blackening  my  shoes,  light- 
ing my  fires,  &c.,  at  the  time  only  thirteen  years  of  age;  also,  John  ShipTey, 
who  has  been  dezid  many  years.  This  agreement  gives  S.  Smith,  jun.,  3,736/. 
on  the  1st  of  January,  1835,  and  admits  him  into  partnership  to  half  share;  also 
entitles  him  to  half  the  stock  at  the  end  of  1825,  say  about  1,500^.  more ;  and 
afterwards  gives  him  2,000/.  more,  making  total  gifts  amounting  to  7,636^ 
This  he  claims,  and  retains  as  his  property.  There  is  another  agreement,  1st 
January,  1829,  which  pretends  to  ^ve  S.  Shipley  half  the  testator's  book  debts, 
stock,  &c.,  which  at  this  lime  are  said  to  amount  to  4,452/. ;  and  another  agree- 
ment. May  dlst,  which  pretendi^  to  give  S.  Shipley  the  remaining  half,  and  to 
take  a  retrospective  yiew  from  1829 ;  but  the  bungling  fellows  have  taken  credit 
on  January  1st,  1829,  for  4,452/.,  and  the  books  appear  to  have  been  regularly 
entered  afterwards;  whereas  the  agreement  says  one-half  share  at  this  date 
would  have  been  2,226/. ;  therefore  they  have  taken  credit  in  1829  for  what 
was  never  pretended  to  be  given  until  1831.  This  is  but  a  faint  outline  of  their 
conduct,  and  this  tells  you  that  the  testator  gave  them  together  12,088/.,  and 
left  himself  with  only  6,'500/.  I  haye  not  time  to  write  further  upon  this  sub- 
ject, but  regret  to  say  that  the  whole  conduct  of  Smith  and  Shipley  is  one  of 
the  blackest  conspiracies  I  ever  heard  of.  I  am  anxious  to  have  your  early 
reply,  and  by  doing  so  you  will  oblige,  yours  faithfully, 

''Benjamin  Todhunter.'' 

*"  London,  Nov.  20,  1835.       p^^go 

"  Sir, — ^I  haye  received  your  letter  of  the  19th  inst.    Your  first  obser-  L^*^^ 

yation  respectinghaving  aperson  so  fond  of  law,  evidently  alluding  to  me^  is  un- 
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justy  and  no  doubt  obtained  from  those  interested  in  raisinff  reports  prejudicial 
lo  me ;  but  I  am  perfectly  indifferent  to  whatever  opinion  they  may  have  of  me 
and  if  you  feel  inclined  to  be  euided  by  their  reports  as  to  my  character,  you 
will  eventaally  regret  placing  implicit  confidence  in  those  reports.  You  object 
to  Chancery  proceedings  being  carried  farther,  and  hope  you  will  not  be  injured 
and  that  I  will  not  proceed.  I  object  to  law,  and  more  especially  Chancery  law ; 
but  when  I  find  that  Smith  and  Shipley  have  made  a  tool  of  me  to  deceive  the 
great  mass  of  legatees  and  annuitants, — ^when  I  find  they  inform  me  there  is 
18«.  in  the  pound  for  all,  and  after  they  have  gained  their  ends,  it  proves  there 
is  only  lis,  or  12«.,*-when  I  find  fabrications  of  payments  made  by  S.  Smith, 
and  admitted  as  such  in  Court  by  him,  to  the  amount  of  2,000/.,  and  after  hav- 
ing attempted  to  establish  having  paid  this  sum,  and  being  called  upon  to  prove 
where  he  obtained  the  money,  is  obliged  to  admit  that  he  never  paid  it,  but 
finbricated  the  statement,  and  then  brings  forward  witnesses  to  prove  it  was  given 
to  him, — ^when  I  find  that  books  are  torn  to  pieces  for  the  purposes  of  fraud,  and 
which  books  I  know  were  in  sound  condition  up  to  testator's  death,  and  have 

C'tive  proof  of  the  same, — when  I  find  testator  leaving  11,000/.,  and  know 
character,  whereas  S.  Smith  can  only  produce  6,500/., — ^when  I  find  books 
sworn  to  as  never  existing,  which  I  know  did  exist,  (I  do  not  allude  to  the  cash 
books  alone), — ^when  I  find  Smith  and  Shipley  claiming  as  gifts  of  testator  to 
them  to  the  amount  of  12,000/.,  and  retaining  it,  and  testator  at  the  time  only 
has  6,500/.  in  the  world  beyond — then  I  say,  this  is  a  case  which  demands  my 
exertions,  knowing,  as  I  do,  and  can  prove,  that  these  persons  have  defrauded 
^841  ^^^  ^estate  of  Smith  of  10,000/.,  You  accuse  me  of  being  a  friend  of 
•I  Oarsed  and  Smallfield.  It  is  untrue.  Garsed  I  have  never  seen  since 
testator's  death.  I  have  never  in  any  way,  either  by  letter  or  communication, 
had  anything  to  do  with  him.  Smallfield  I  have  sden  about  three  times  these 
four  years,  but  only  once  for  two  years.  You,  I  have  no  doubt,  have  been  in- 
formed that  I  was  their  friend.  I  was  their  most  active  opponent  from  a  convic- 
tion at  the  time  they  were  doing  an  injustice  to  S.  Smith,  jun. ;  but  I  have  been 
and  you  are,  grossly  deceived  as  to  the  character  of  S.  Smith.  I  most  distinct- 
ly accuse  him  of  fraud  and  perjury ;  and  so  will  you,  when  your  mind  is  freed 
from  prejudice,  and  when  you  will  allow  yourself  to  calmly  look  to  the  merits 
of  the  case.  I  am  willing  to  bear  all  the  odium  you  may  cast  upon  me.  It  will 
be  of  short  duration.  You  must  be  undeceived  ere  long.  I  have  been  equally 
blind  to  their  deception  with  yourself,  and  therefore  pardon  every  illiberal  senti- 
ment contained  in  your  letters  towards  me.  You  need  not  be  astonished  at  Mr. 
Moore's  conduct.  He  has  read  the  whole  of  the  papers,  and  is  open  to  convic- 
tion. He  writes  me  that '  the  evidence  of  fraud  is  so  strong,  that  there  is  a  well* 
grounded  presumption,  that  if  the  evidence  be  brought  properly  to  bear  upon  the 
case,  a  different  decision  must  be  obtained.'  As  to  omitting  to  pay  postaee,  I 
intended  it,  as  it  is  customary  to  answer  letters,  more  especeialfy  when  those 
letters  were  connected,  however  erroneously,  with  your  interest.  If  I  were  to 
asree  to  Smith  and  Shipley's  terms,  you  would  set  about  17/.  per  year,  instead 
of  30/.,  and  the  other  annuitants  and  legatees  in  the  same  proportion.  Any 
further  information  you  may  require  shall  be  forwarded  to  you.  In  the  mean 
time  I  should  advise  you  to  make  some  further  inquiries  as  to  my  character, 
and  you  may,  perhaps,  find  some  redeeming  qualities  that  may  remove  those 
feelings  of  regret  of  having  so  arbitrary,  factious,  and,  I  might  say,  unprin- 
*fi851  ^^V^^^  •(were  I  to  look  to  the  tenour  of  your  letter)  person  in  your  connec- 

"  I  am,  Sir,  your  obedient  servant, 

"Ben.  Todhunter. 
"  P.  S.     I  have  omitted  to  state,  that  I  have  determined  to  proceed  aeainst 
Smith  and  Shipley,  sfaonld  I  stand  alone ;  but  it  is  some  satisfaction  to  know 
that  nine  persons  oat  of  ten  have  heard  facts,  and  exercised  their  judgments  in- 
stead of  their  prejudice,  and  have  come  to  the  same  conclusion  respecting  their 
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conduct  that  I  have.  I  know^  from  the  most  conclusive  evidence;  which  I  wOl 
defy  them  to  rehut,  that  they  have  conspired  together  to  defraud  their  father 
and  mother,  brothers,  sisters,  uncles,  aunts,  and  cousins,  and  you  shall  know  it> 
however  disinclined  you  may  be  to  do  so.  I  was  equally  disinclined  to  hear 
anything  prejudicial ;  but  am  I  to  shut  my  eyes  to  racts  as  plain  as  noondaj, 
and  turn  a  deaf  ear  to  these  truths,  that  are  as  clear  as  the  paper  I  write  on  f 
I  affain  say  hear  evidence,  and  then  censure  whom  you  please,  but  be  not  deceir- 
ed  by  the  statement  of  one  party  or  the  other. 

'^  Mr.  Newcomb  Smith,  Boston,  Lincolnshire." 

After  proof  of  the  defendant's  hand-writing  to  the  foregoins  letters,  a  wine- 
merchant,  named  Barton  was  called  as  a  witness,  and  stated,  that  ^  the  latter 
end  of  the  year  1835,  as  he  was  walking  along  the  Hackney  road,  the  defendant 
overtook  him,  and  drove  him  to  town  in  his  gig ;  and,  as  they  were  going  along, 
the  defendant  asked  him  if  he  knew  of  the  proceedings  of  Messrs.  Smith  and  Ship- 
ley in  Chancery  ?  The  witness  said  he  was  aware  of  them.  The  defendant  said, 
he  was  greatly  disappointed  in  those  proceedings,  -and  observed,  in  addition,  that 
Smith  and  Shipley  had  conspired  to  rob  the  estate  of  Smith,  Sen.,  and  they  were 
two  of  the  greatest  rogues  that  walked  the  streets  of  London,  lind  had  p^^oa 
been  guilty  of  *acts  that  other  men  had  been  hanged  for.  The  defendant  ^ 
in  this  conversation,  which  lasted  about  twenty  minutes,  spoke  of  the  plaintifTs 
having  cut  leaves  out  of  a  book,  &c.  On  his  cross-examination,  the  witness  said 
that  the  whole  of  the  conversation  was  not  with  reference  to  the  Chancery  suit; 
but  that  the  defendant  said  that  they  had  committed  perjury  in  that  suit^  and 
complained  of  their  conduct  from  beginning  to  end. 

This  being  the  case  for  the  plaintiff,  Ta^cntrd,  Serjt.,  for  the  defendant,  sub- 
mitted, that  there  was  not  any  proof  of  publication. 

TiNDAL,  C.  J.     I  suppose  there  is  a  post-m&rk  upon  the  letters? 

The  officer  of  the  court  replied  in  the  affirmative. 

Thestger,  for  the  plaintiff.     This  point  has  been  decided  in  the  case  of  Wamn 
■  V.  Warren  on  the  Home  Circuit,  in  which  it  was  held  that  the  circumstance  of 
a  letter's  having  the  post-mark  was  primi  facie  evidence  of  publication.     ^Diat 
case  was  moved,  and  is  reported. (a) 

TxNDAL,  C.  J.  I  think  there  was  a  similar  decision  in  a  case  on  the  Midland 
Circuit.  I  am  of  opinion  that  the  evidence  is  sufficient;  but  I  will  take  a  note 
of  the  objection. 

Thestger  then  called  Mr.  Newcombe  Smith,  the  party  to  whom  the  letters 
were  addressed,  who  stated,  that  he  received  them  by  the  post.  On  his 
cross-examination  by  Tal/ourd^  Serjt.,  for  the  defendant  he  said, — '*I  live  at 
^Boston,  and  am  brother  to  the  late  Mr.  Samuel  Smith,  of  Fenchurch  r^aoj 
street.     He  was  a  frugal,  careful  man,  all  his  life.     Mr.  Shipley,  the    - 

Plaintiff,  was  his  nephew,  and  he  had  a  number  of  relations  besides.  Martha 
'enney  is  my  sister ;  Mr.  Barlow  Smith,  now  deceased,  was  my  brother.  (The 
witness  here  enumerated  several  persons,  the  surviving  relatives  of  the  deceiafled 
Mr.  Smith.)  I  am  interested  in  the  will  of  my  brother,  and  have  heard  that  the 
estate  was  not  able  to  pay  more  than  10s.  or  lis.  in  the  pound.  Prior  to  the 
death  of  the  deceased  he  allowed  me  30/.  a  year,  which  Mr.  Shipley  has  con- 
tinued to  pay  me  up  to  the  present  time.  Mrs.  Todhunter,  the  defendant's 
wife,  is  sister  to  Mr.  Samuel  Smith,  jun.  I  have  heard  from  Mr.  Shipley  that 
he  and  Samuel  Smith,  jun.,  claimed  the  whole  of  the  business  of  the  deceased 
after  his  death.  He  did  not  tell  me  what  it  was  worth.  I  heard  Shipley  say 
that  he  had  the  countenance  and  support  of  Mr.  Todhunter  to  the  proceedings 
in  Chancery,  but  that  he  subsequently  withdrew  his  support,  and  charged  him 

(a)  1  C.  M.  A;  R.,  p.  260.  In  that  case  Mr.  Baron  Parke  said,  (and  the  rest  of  the 
Coart  concarred),— "  If  a  letter  is  sent  by  the  post,  it  is  primft  facie  proof,  nntil  the  con- 
trary be  prored,  that  the  party  to  whom  it  is  addressed  received  it  in  due  course." 
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f Shipley)  with  fraud,  and  that  the  effects  left  by  the  deceased  would  pay  onlJ 
lis.  in  the  pound,  but  that  Samuel  Smith  would  make  it  up  to  the  claimants 
20«.  in  the  pound.  Shipley  told  me  that  the  relatives  of  the  late  Mr.  Smith 
were  very  much  dissatisfied  with  him  and  Mr.  Samuel  Smith,  because  they  had 
received  only  lis.  in  the  pound.  I  never  heard  Shipley  say  that  the  assets  of 
the  deceased  amounted  to  7,000/.  independently  of  the  business.  I  wrote  an- 
swers to  the  two  letters  I  received  from  the  defendant,  which  were  read  to-day. 
I  shewed  them  to  Mr.  Page,  Mr.  Shipley's  uncle,  as  soon  as  I  received  them. 
Mr.  Shipley  subsequently  camo  down  to  Boston  for  the  letters,  and  I  handed 
them  to  him.  I  refused  to  join  in  the  Chancery  proceedings.  I  heard  Shipley 
complain  of  them,  and  blame  the  executors  for  wasting  the  estate.  The  plain- 
^6881  ^^^  l^g^  ^^^^  ^i**  Barton,  who  gave  evidence  here  to-day.  I  do  not 
^  know  where  Mr.  Samuel  Smith  now  is.  I  have  not  *scen  him  these  1 5  years. 
The  house  in  •which  Shipley  and  Mr.  Smith  carried  on  the  business  in  Fen> 
church  street  is  now  pulled  down.  I  never  heard  Shipley  say  that  they  got 
7|OO0Z.  for  the  concern.  I  have  heard  from  Shipley  that  the  business  is  now 
carried  on  in  Fenchurch  street  by  a  person  named  Tidman,  who  had  been  shop- 
man to  my  deceased  brother.  Shipley  was  left  about  5007.  by  his  grandfather.^' 
On  his  re-examination  he  said, — *^  I  have  had  no  communication  with  the  defen- 
dant's attorney  in  any  way  with  respect  to  this  business.  The  principal  part  of 
my  conversations  with  Shipley  were  after  I  received  the  letters  from  the 
defendant." 

Tal/ourd,  Seijt.,  for  the  defendant.  I  submit  that  the.  two  letters  were  a 
privileged  communication.  It  appears,  that  they  were  written  by  one  member 
of  the  family  to  another,  one,  in  the  first  instance,  to  induce  him  to  jpin  in  cer- 
tain proceedings,  and  the  second  appears  to  have  been  written  in  consequence 
of  the  answer  which  was  sent  to  the  first.  They  are  letters  written  by  one  party 
interested  to  another  party  interested,  on  the  subject  in  which  they  had  a  mu- 
tual interest.  There  docs  not,  from  the  letters  themselves,  appear  any  intention 
that  they  should  be  published ;  and  the  party  receiving  them  shewing  them  to 
another  person,  cannot  make  them  the  subject  of  an  action. 

Biubjf,  on  the  same  side.  The  law,  as  to  privileged  communications,  has 
undergone  considerable  discussion  in  the  late  case  of  Wright  v.  Woodgate,  2  C. 
M.  &  R  573.(a)  Mr.  Baron  Parke  savs, — "The  proper  meaning  of  a  privi- 
leged communication  is  only  this,  that  the  occasion  on  which  the  communication 
*6891  ^^  in&de,  rebuts  the  inference  primd.  facie  arising  from  a  statement  pre- 
^  judicial  to  the  character  of  *the  plaintiff,  and  puts  it  upon  him  to  prove 
that  there  was  malice  in  fact ; — that  the  defendant  was  actuated  by  motives  of 
personal  spite,  or  ill  wiU^  independent  of  the  occasion  on  uihich  the  communica- 
tion was  made."  In  this  case  there  is  no  evidence  of  malice  in  fact.  It  is  simi- 
lar to  the  case  of  master  and  servant. 

Thesiger,  for  the  plaintiff.  It  is  not  entirely  a  question  of  law ;  but  there  is 
a  very  material  question  for  the  jury,  because  the  case  cited  proves,  that  if  the 
letter  itself  shews  that  there  was  malice,  it  is  not  privileged.  It  seems  clear, 
that  these  letters  were  not  bonft  fide ;  the  defendant  was  not  acquainted  with  the 
person  to  whom  they  were  written. 

TiNDAL,  C.  J.  He  was  a  relation,  and  had  an  annuity.  I  think  the  course 
I  ought  to  take  is,  to  leave  it  to  the  jury  whether  the  letters  were  written  bonft 
fide,  or  whether  the  defendant  has  gone  beyond  the  right  of  privileged  commu- 
nication— ^whether  it  is  an  abuse  of  the  privilege. 

Tal/ourdf  Serjt.,  addressed  the  jury. 

TiNDAL,  C.  J.,  (in  summing  up),  said, — Apy  written  communication,  which 
bears  on  the  face  of  it  any  charge,  or  which  tends  to  vilify  another,  is  a  libel. 
But  it  must  be  done  maliciously.  And  in  this  case,  as  far  the  letters  are  con- 
cerned, you  will  have  to  say,  whether  the  circumstances  under  which  these  letters 

(a)  The  jadgment  of  Mr.  Baron  Parke  will  be  found  at  p.  5Y7. 
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were  written,  and  the  sitnatioii  of  the  party  to  whom  they  were  addressed,  satisfy 
you  that  they  were  written  bonA  fide  and  without  malice.  If  such  is  your  opi- 
nion, then,  as  far  as  the  letters  are  concerned,  the  plaintiff  will  not  be  entitled 
to  your  yerdict.  There  can  be  no  doubt  that  a  man  has  a  ri^ht  to  communicate 
to  any  other  any  information  he  is  possessed  of,  in  a  matter  in  which  they  have 
a  mutual  interest.  You  will  say  whether  there  is  any  thin^  in  these  p^g^ 
letters,  or  ^aliunde,  which  satisfies  you  that  they  were  not  written  bon4  ^ 
fide,  but  maliciously ;  and  in  that  case  you  will  give  such  damages  as  you  think 
right.  You  will  say,  whether  it  is  an  honest  communication  of  facts  which  the 
party  believed  to  be  true  at  the  time,  or  whether  it  was  malicious.  It  is  a  per- 
fectly legal  and  justifiable  object  for  one  to  induce  another  to  become  a  party  to 
a  suit  as  to  a  subject-matter  in  which  both  have  an  interest.  It  is  not  because 
strong  or  angry  language  is  used,  that  a  letter  is  a  libel.  Persons  differ  in  their 
expressions.  We  must  go  further,  and  see,  not  merely  whether  expressions  are 
angry,  but  whether  they  are  malicious.  In  the  first  letter  the  defendant  says, 
^'  Having  introduced  the  object  of  my  writing,  I  also  consider  it  my  duty  to 
communicate  the  reasons  for  my  acting  against  Smith  and  Shipley.''  And  a 
question  will  arise  upon  this,  whether  he  wrote  what  follows  honestly  and  boni 
fide,  or  with  an  intent  to  injure.  He  also  says,  *'  I  regret  to  say."  In  this,  is 
he  speaking  honestly,  as  a  relative,  or  ironically,  and  using  those  words  with  ao 
intent  to  cover  his  real  motive  ?  You  are  not  called  upon  to  say  that  the  facts 
are  true,  because  the  justification  has  not  been  proved ;  and  you  must  find  for 
the  plaintiff  on  the  pleas  of  justification.  With  respect  to  the  words  spoken, 
they  are  certainly,  some  of  them  at  least,  such  as,  if  they  were  spoken  in  their 
ordinary  jneaning,  and  understood  so,  would  be  actionable.  The  question  is. 
whether  they  were  words  of  a  general  and  abusive  kind,  used  in  anger,  and 
merely  intended  to  attribute  fraud  in  a  civil  sense,  and  not  amounting  to  a 
charge  of  felony.  If,  taking  the  whole  together,  you  think  the  words  are  qua- 
lified by  the  other  parts  of  the  conversation,  so  as  to  shew  that  they  were  not 
intended  to  convey  the  idea  which  their  primary  and  ordinary  meaning  would 
give,  then  you  will  find  for  the  defendant  upon  this  part  of  the  case.  Tne  dam- 
ages should  be  separated,  if  you  find  for  the  plaintiff  on  both. 

The  jury  found  for  the  plaintiff  for  the  words  spoken — ^Damages  302.; 
and  for  the  defendant  as  to  the  libels,  on  the  ground  that  the  letters 
were  not  malicious. 

His  lordship  certified  that,  in  his  opinion,  it  was  a  fit  case  to  be  tried  by  s 
flpeoial  jury. 

Thesigerj  R,  V.  Richards,  and  Hoggins,  for  the  plaintiff. 

Talfourd,  Serjt.,  Piatt ,  and  Bush^f,  for  the  defendant. 

[Attorneys — Oihton  ^  W„  and  ^«tofi.] 
See  Coward  9.  Wellington,  ante,  p.  531. 


BAYLIS  V.  RINGER.    July  2. 

To  an  action  on  a  promissory  note,  payable  to  the  plaintiff  or  order  on  demand,  with  in- 
terest at  6  per  cent.,  the  defendant  pleaded  specially,  to  the  effect  that  the  plaintiff 
haying  agreed  with  him  for  the  purchase  of  one  of  sereral  shares  in  a  business  in  which 
he  was  engaged  with  others,  an  agreement  in  writing  was  entered  into  between  them 
that  the  amoont  sbonld  be  3867/.  3«.  9</.,  in  part  payment  of  which  the  plaintiff  would 
take  yearly  the  defendant's  share  of  the  profits  of  the  concern.  The  agreement  as  set  cot 
in  the  plea,  contained  a  memorandum  that  a  note  of  hand  had  been  given  for  the  amount, 
bearing  interest  at  6  per  cent. ;  and  there  was  a  clause  that,  so  long  as  the  defendant 
should  perform  the  conditions  of  the  agreement,  the  plaintiff  would  not  call  upon  him,  at 
any  future  period,  tuddenfy  for  the  balance  of  his  note.  The  note  referred  to  in  the  agree- 
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nent  contained,  in  the  bodj,  a  Btipnlation  which  ritiated  it  (vis :  that  the  plaintifif 8 
amonnt  of  profit  should  be  applied  yearly  to  the  liquidation  of  it.)  The  plea  arerred 
(inter  alia)  that  the  note  sued  on  was  substituted,  with  the  plain tiflTs  consent,  for  that 
mentioned  in  the  agreement,  and  was  subject  to  its  conditions ;  and  further,  that  the 
defendant  performed  his  part  of  the  agreement;  yet  the  plaintiff,  notwithstanding,  re- 
quired him  to  pay  the  balance  of  the  note  suddenly,  and  before  a  reasonable  time  had 
elapsed.  The  plaintiff  replied,  that  the  defendant,  of  his  own  wrong,  neglected  and 
refused  to  pay  the  note,  and  that  he  did  not  call  on  him  for  payment  suddenly,  and 
before  a  reasonable  time  had  elapsed: — ^Held,  at  Nisi  Prius,  that  notwithstandiog 
the  limited  nature  of  the  replication,  the  question  of  reasonable  time  required  proof 
of  the  whole  circumstances  of  the  case ;  also,  that  the  defendant  might  prove,  by  parol 
eridence,  that  the  plaintiff  assented  to  the  substitution  of  the  note  sued  on  for  that 
melitioned  in  the  agreement;  also,  that  the  plaintiff  was  entitled  to  a  verdict  for  the 
interest  due  upop  the  note,  though  the  jury  should  think  that  he  was  not  entitled  to 
the  principal  sum,  on  the  ground  of  his  having  called  for  payment  before  a  reasonable 
time  had  elapsed. 

Assumpsit  on  a  promissorj  note  dated  5th  July,  1880,  for  8867/.  8s.  9d., 
with  interest  thereon  at  the  rate  of  five  per  cent.^  payable  to  the  plaintiff  or 
order  on  demand. 

There  was  also  a  count  on  an  acoonnt  stated. 
ittQjQo-]       *The  defendant  pleaded  the  general  issue  to  the  second  count,  and  as 
-'   to  the  first  count  he  pleaded  a  special  plea  to  the  following  effect : — 

That  before  the  making  of  the  note  mentioned  in  the  declaration,  the  plaintiff 
and  the  defendant,  together  with  Joseph  Grout,  George  Grout,  John  Brown, 
and  James  Baylis,  carried  on  a  certain  trade  in  partnership  under  the  firm  of 
Grout,  Baylis,  and  Co.,  and  the  plaintiff  was  then  possessed  of  and  entitled  to 
seven  thirty-second  shares  in  the  capital  stock  and  profits  of  such  partnership. 
That  afterwards,  and  before  the  said  making,  &c.,  the  said  Georse  Grout  being 
desirous  of  retiring,  it  was  agreed  between  the  partners  that  the  partnership 
should  be  dissolved,  and  a  new  partnership  formed  between  the  plaintiff  and 
defendant,  and  the  said  Joseph  Grout,  John  Brown,  and  James  Baylis,  together 
with  one  William  Martin.  And  thereupon,  on  the  5th  of  July,  1830,  a  certain 
agreement  in  writing  was  made  between  the  plaintiff  and  the  defendant,  and 
then  signed  by  them  respectively,  which  was  in  the  words  and  figures  follow- 
ing : — *<  Memorandum  of  agreement  between  John  Baylis,  Esq.,  and  Mr.  George 
Ringer.  Mr.  John  Baylis  agrees  to  sell,  and  Mr.  George  Ringer  agrees  to 
puTcnase,  one  thirty-second  part  or  share  of  Mr.  John  Baylis's  capital  in  concern 
of  Grout,  Baylis,  and  Co.,  for  the  sum  of  three  thousand  eight  hundred  and 
sixtv-seven  pounds  three  shillings  and  nine-pence,  as  per  valuation  made  at 
stock-taking,  4th  July,  1829.  The  total  amount  of  Mr.  Baylis's  share  of  7-32d 
parts  being  27,070/.  6s.  8f?.,  one  of  these  7-82d  parts  is  8867/.  8«.  9e/.  It  is 
hereby  agreed  that  George  Ringer  is  to  have  the  benefit  of  the  profit  made 
by  the  year's  trading  which  may  be  due  on  the  above  proportion,  amount  812/. 
10s.  Oc/.,  any  portion  of  which  Mr.  John  Baylis  will  take  in  part  payment  of 
the  above  purchase.  Memo. ;  a  note  of  hand  is  given  this  5th  July,  1880, 
bearing  interest  at  5/.  per  cent,  per  annum,  and  it  is  agreed  that  at  every  stock- 
utago-t  taking  the  profit  due  to  George  Ringer  on  the  above  l-32d  share  ^shall 
•I  be  applied  to  the  reduction  of  his  note  of  hand  of  8867/.  8«.  9d,  And 
90  long  as  he  shall /atthfitUy  perform  the  above  conditionSf  Mr.  John  Baylis 
agrees  on  his  part  not  to  call  upon  George  Ringer ,  at  any  future  period^  sud* 
denly,for  the  balance  of  note  of  hand.**  The  plea  then  went  on  to  say,  that  ^n 
consideration  of  the  said  agreement,  and  of  the  sale  of  the  said  share  by  the 
plaintiff  to  the  defendant,  and  for  no  other  consideration  whatsoever,  the  defen- 
dant signed  a  certain  instrument  in  writing  bearing  even  date  with  the  said 
agreement,  and  purporting  to  be  his  promissory  note,  and  then  delivered  the 
same  to  the  plaintiff,  which  said  instrument  was  the  same  identical  note  of  hand 
in  the  said  agreement  mentioned,  and  was  then  so  delivered  by  the  defendant 
to  the  plaintiff  subject  to  all  the  conditions  and  stipulations  in  the  said  agree- 
ment contained,  and  was  in  the  words  and  figures  following;  (that  is  to  say,) 
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"  3867/.  8«.  9d.  London,  5th  July,  1880.  On  demand  I  promise  to  pay  John 
Baylis,  Esq.,  three  thousand  eight  hundred  and  sixty-seven  pounds,  three  shil- 
lings and  nine-pence,  with  interest  at  five  per  cent,  per  annum,  being  the  amount 
of  one-seventh  of  his  share  of  capital  in  the  concern  of  Grout,  Baylis,  and  Co., 
which  I  have  purchased  of  him  this  day.  The  interest  to  be  paid  annually,  and 
amount  of  profit  due  to  me  at  every  future  stock-taking  to  be  applied  to  the 
liquidation  of  the  note  of  hand  until  the  whole  shall  be  paid  off. — George 
Ringer." 

Toe  plea  further  stated,  that  afterwards,  and  before  the  commencement  of 
this  suit,  this  note,  by  the  mutual  consent  of  the  plaintiff  and  defendant,  was 
cancelled,  and  in  substitution  thereof,  and  for  the  same  considerations  and  no 
other,  the  defendant,  with  the  consent  and  at  the  request  of  the  plaintiff,  then 
made  the  note  mentioned  in  the  declaration,  and  delivered  it  to  the  pluntiff,  who 
accepted  it  in  substitution  of  the  other,  and  subject  to  the  conditions  contained 
in  the  agreement. 

The  plea  then  averred,  that  the  new  partnership  was  formed,  and  articles  of 
partnership  entered  into,  whereby  '*'the  defendant  became  entitled  to  and  r^^A 
possessed  of  the  said  one  thirty-second  share  of  the  capital,  subject,  never-  '• 
theless,  to  the  stipulations  and  conditions  in  the  agreement  and  articles  respectively 
contained.  The  defendant  then  averred,  that  from  the  time  of  the  making  of  the 
agreement  he  had  always  been  and  still  was  willing  that  the  profit  due  to  him 
on  his  said  share  of  the  capital  should  be  applied  according  to  the  terms  thereof, 
and  that  from  the  5th  July,  1830,  up  to  the  time  of  the  commencement  of  the 
suit,  at  every  taking  of  the  stock,  the  profits  found  to  be  due  to  the  defendant 
on  his  said  share  had  been  applied  to  the  reduction  of  the  noto  of  hand  referred 
to  in  the  agreement,  and  of  the  promissory  noto  mentioned  in  the  declaration, 
except  that,  on  the  taking  of  stock  for  the  years  expiring  respectively  on  the 
5th  July  1832  and  1833,  the  profit  which  was  found  to  be  due  to  the  defendant 
was,  by  the  consent  of  the  plaintiff,  retained  and  continued  to  be  employed  in 
the  business  of  the  partnership,  and  also  except  that,  on  the  taking  of  the  stock 
for  the  year  expiring  on  the  5th  day  of  July  1834,  the  plaintiff  refused  his 
assent  to  the  accounts  made  out  relating  to  the  affairs  of  the  partnership,  and  the 
balance  sheet  showing  the  amount  of  the  profits  due  to  the  partners,  by  reaaon 
of  which  no  division  of  profits  had  been  made.  The  plea  concluded  with  an 
averment  that  the  defendant  had  always  faithfully  performed  and  still  was  ready 
to  perform  the  conditions  of  the  agreement,  yet  the  plaintiff,  not  regarding  the 
agreement,  had  called  upon  the  defendant  for  and  required  him  to  pay  the 
balance  of  the  note  suddenly,  and  before  a  reasonable  time  for  the  payment 
thereof  by  the  defendant  had  elapsed,  contrary  to  the  true  intent  and  meaning 
of  the  agreement. 

The  plaintiff,  in  his  replication,  joined  issue  on  the  plea  concluding  to  the 
country,  and  replied  to  the  special  plea  that  the  defendant  of  his  own  wrong, 
&c.,  neglected  and  refused  to  pay  the  promissory  note  mentioned  in  the  declara- 
tion, and  broke  his  said  promise  in  that  count  '''mentioned  as  therein  r^ggs 
alleged ;  and  that  he,  the  plaintiff,  did  not  call  upon  the  defendant  for  I- 
or  require  him  to  pay  the  money,  or  any  part  thereof,  suddenly  and  he/ore  a 
reasonable  time  for  the  payment  thereof  by  the  defendant  had  elapsed,  in 
manner  and  form  as  the  defendant  had  alleged;  and  that  a  reasonable  time  in 
that  behalf  had  elapsed  after  the  making  of  the  said  request  and  demand  in  the 
said  first  count  mentioned,  and  be/ore  the  commencement  of  the  suit. 

Kellj/,  for  the  defendant,  began.  Under  the  terms  of  the  replication  it  is 
enough  for  me  to  shew  that  the  agreement  was  made,  and  that  the  defendant 
had  been  called  upon  suddenly  and  without  reasonable  notice,  to  pay  the  note, 
I  say  that  the  notice  should  be  at  least  a  year,  and  that  fourteen  days'  or  even 
two  months,  notice  is  not  sufficient. 

TiNDAL,  C.  J.    You  had  better  give  the  evidence.    It  is  a  very  difficult  thing 
^  say  what  is  a  reasonable  notice. 
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Tal/aurd,  Seijfc.,  for  the  plaintiff.  There  is  another  question  long  before  this. 
This  is  a  note  substituted  in  another  form^  specially  for  the  purpose  of  avoiding 
the  terms  of  the  agreement. 

Edly.  That  cannot  be.  It  is  dated  back  the  same  date  as  the  original  one^ 
and  is  therefore  within  the  agreement  in  law,  as  well  as  in  equity.  The  new 
note  is  in  a  different  form,  to  avoid  a  difficulty  arising  from  the  especial  words 
being  in  the  body  of  the  other. 

TiNDAL,  C.  J.  It  is  very  possible  that  the  parties  might  have  thought,  as 
was  opened  by  Mr.  Kelly,  that  the  insertion  of  the  condition  in  the  body  of  the 
original  note  would  prevent  its  being  a  promissory  note,  and  therefore  they  sub- 
stituted one  in  a  different  form. 

*6d6'l       ^"^^^  agreement  was  read.    A  copy  of  the  note  referred  to  in  it  was 
-I  endorsed  upon  it     Both  were  in  the  form  set  out  in  the  special  plea. 

Mr.  Martin,  one  of  the  partners  in  the  new  firm,  was  called. — He  stated  that 
the  note  referred  to  in  the  agreement  was  given  up,  and  another  substituted  for  it, 
the  plaintiff  saying  that  he  agreed  to  it;  as  Mr.  Grout  thought  it  right  in  his 
case,  and  he,  the  plaintiff,  did  so  for  uniformity. 

Tal/ourd,  Serjt.,  objected  to  the  admission  of  this  parol  evidence  to  vary  the 
written  agreement. 

TiNDAL,  C,  J.  I  do  not  think  it  is  within  that  rule.  There  is  an  agreement 
which  refers  to  a  particular  promissory  note,  and  there  is  another  note  substitu- 
ted for  it,  which,  therefore,  stands  in  its  stead,  as  in  the  case  of  a  note  tainted 
with  usury,  or  on  a  wrong  stamp.  I  think  on  principle  it  is  very  like  the  case 
of  an  accident,  when  the  note  is  lost  or  blurred  over,  and  cannot  be  read.  But 
I  will  take  a  note  of  the  objection. 

Channel,  There  are  several  modem  decisions  of  the  Exchequer,  in  which  the 
eiving  of  parol  evidence  is  limited  to  shewing  that  the  security  is  void,  and 
diminishing  the  consideration. 

TiNDAL,  G.  J.  I  quite  agree  with  that  docrine ;  but  I  think  it  does  not  affect 
this  case. 

The  witness  then  continued. — '^  The  plaintiff  said  he  intended  to  act  just  as 
if  the  condition  was  in  the  new  note.  Ringer  had  five  thirty-seconds,  and  at  the 
stocktaking  in  1881,  the  division  was  100/.  a  share,  and  for  the  previousyear,  1880, 
it  was  300?.  a  share.  In  May,  1882,  a  mill  was  destroyed  at  Yarmouth,  and 
^6971  ^^  ^^  agreed  between  '''the  partners  that,  in  that  year  and  1888,  the 
-*  profits  were  to  be  reserved.  In  July,  1834,  there  was  no  division  of 
profits,  because  the  plaintiff  and  his  son  disagreed  with  the  other  partners,  and 
threatened  to  arrest  the  parties.  In  July,  1835,  there  was  a  loss  of  200/.  a  share, 
and  the  matter  has  since  been  thrown  into  Chancery.  On  the  19th  of  Au- 
gust, 1880,  there  was  paid  off  the  note  307/.  lOs.  9d.  In  October,  1831, 
100/.,  and  178/.  for  interest  to  the  6th  of  July,  1831.  In  July,  1832,  178/. 
was  paid  for  interest  on  8,460/.  The  loss  in  1885,  was  occasioned  by  the 
junior  partners  not  woHcing  cordially  together,  and  the  great  quantity  of  goods 
spoiled  at  Ponder's  End  by  the  ncffligence  of  Mr.  James  Baylis,  the  son  of  the 
plaintiff.     Father  and  son  filed  bills  in  Chancery." 

A  letter  from  the  plaintiff  to  the  defendant,  dated  the  14th  of  August,  1835, 
was  read,  which  contained  the  following  passages  : — '^  Since  you  received  notice 
of  my  retirement  from  the  firm  upwards  of  12  months  ago,  you  must  have  almost 
daily  supposed  that  I  should  call  upon  yon  for  payment,"  &o.  <<  However,  to 
prevent  any  inconvenience  to  you  by  the  note  being  suddenly  presented,  I  beg 
to  inform  you  that  I  shall  on  the  27th  instant,  pay  it  into  my  bankers  for  pre- 
sentation," &c, — ''  I  make  this  intimation  without  reluctance,  from  the  know- 
ledge of  your  having  made  an  offer  to  my  son  for  the  purchase  of  his  share  in 
the  business,  an  offer  which  presupposes  your  being  prepared  with  the  means 
of  payment." 

The  action  was  commenced  in  October,  1885. 

The  articles  of  partnership  were  executed  in  Januaiy,  1881;  but  were  dated 
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July  5tby  1880.    The  defendant  had  no  capital  in  the  oonoern,  and  he  and 
Joseph  Oront  both  gave  six  months'  notioe  of  an  intention  to  withdraw. 

Talfourd^  Seijt.,  in  his  address  to  the  jary,  was  observing  that  the  new  note 
being  absolute,  and  the  original  note  having  been  conditional^  the  former  migfat 
be  saed  on  in  the  ordinary  way,  and  was  not  subject  to  the  agreement 

'*'TiNDAL,  G.  J.     The  first  note  had  a  condition  in  it  that  it  should  r^^ggo 
be  paid  out  of  the  profits,  which  made  it  no  note  at  ail;  and,  there-  ^ 
fore,  the  arrangement  was  only  substituting  a  valid  note  for  one  which  would 
be  of  no  use.     If  it  had  been  as  you  put  it^  I  should  quite  agree  with  yon. 
But  I  think  it  is  within  the  agreement. 

Tal/ourd,  Serjt.  One  question  is,  whether  we  have  suddenly  called  on  Mr. 
Ringer  for  the  payment  of  the  note.  Recollect  the  circumstances.  Part  of  the 
surplus  capital  was  about.to  be  withdrawn,  and  the  defendant  himself  had  given 
notice  of  his  intention  to  withdraw.  The  concern  was  breaking  up ;  and  beaides, 
the  plaintiff  himself  had  withdrawn  for  a  whole  year,  and  the  defendant  must 
have  expected  to  be  called  on  for  the  note  long  before,  as  the  privity  between 
the  parties  was  at  an  end.  Fourteen  days'  notioe,  and  an  action  not  commenced 
for  two  months,  make  reasonable  notice.  Also  after  the  agreement  that  the 
profits  should  be  a  reserved  fund,  he  would  have  the  right  to  call  for  payment 
of  the  note.     At  all  events,  the  plaintiff  is  entitled  to  interest 

The  son  of  the  plaintiff  was  called  as  a  witness,  and  said,  *<  At  a  meeting  in 
January,  1881,  it  was  said  by  Joseph  Orout,  in  the  presence  of  the  defendaot, 
that  the  notes  were  not  good  for  anything  but  capital  and  interest,  as  he  had 
been  advised ;  and  that  it  was  right  the  senior  partners  should  have  all  the  se- 
curity they  could,  as  we  were  young  men,  and  might  misconduct  ourselves  and 
go  to  America,  and  leave  them  to  get  their  money  of  whom  they  could;  and 
that  they  ought  to  be  able  to  tap  us  on  the  shoulder  and  say,  *  1  want  my  mon- 
ey.' The  understanding  was  only  that  fresh  notes  should  be  given.''  On  his 
cross  examination  he  said,  <'  The  notes  were  to  be  substituted  for  the  old  notes, 
and  to  remain  under  the  agreement ;  and  for  that  purpose  they  were  dated  the 
same  day  as  the  old  ones." 

It  appeared  that  there  was  a  meeting  of  the  partners  in  *July,  1834,  r^^go 
when  it  was  found  that  there  were  acceptances  of  the  firm  to  the  amount  *- 
of  70,898/.  lis.  Qd.;  several  of  them  had  been  accepted  by  the  defendant,  and 
had  been  discounted,  and  out  of  the  proceeds  certain  surplus-capital  checks  had 
been  drawn.  The  plaintiff  was  dissatisfied,  and  would  not  sign  the  balance 
sheet,  and  in  consequenoe,  there  was  not  any  division  of  profits. 

KeUy  objected  to  the  claim  of  interest 

TiNDAL,  C.  J.  You  cannot  blow  hot  and  cold.  If  you  take  the  agreement 
for  your  protection  against  the  note,  you  must  take  it  also  with  respect  to  the 
interest.     But  you  shall  have  leave  to  move. 

Kelly  addressed  the  jury  in  reply. 

TiNDAL,  G.  J.,  (in  summing  up),  said : — ^The  note  is  in  the  common  form. 
There  is  no  condition  in  it.  Therefore,  but  for  some  other  agreement,  there 
would  be  no  defence  at  all.  In  any  event  you  must  give  a  verdict  for  the  inter> 
est  At  the  most,  the  agreement  appears  to  be  that  the  principal  shall  be  paid 
mt  of  the  profits,  leavins  the  interest  to  be  paid  in  the  usual  way.  The  first 
juestion  for  you  is,  whewer  this  promissory  note  was  in  fact  substituted  for  the 
«i(her  note,  and  was  subject  to  the  same  agreement  as  the  first  was  subject  to. 
Assuming  for  the  moment  that  you  find. that  it  was  so,  then  the  question  will 
arise,  whether  the  defendant  has  £uthfully  performed  the  terms  of  the  agree- 
ment ;  for  if  he  has  not,  he  cannot  shield  himself  by  it  By  the  agreement  the 
profits  were  to  be  allotted  to  the  reduction  of  the  principal.  This  was  done  in 
1880  and  1831,  but  in  1832  and  1833  it  was  not  so,  and  the  plea  alleges  that 
in  those  years  the  profits  were,  by  consent  of  the  plaintiff,  retained  for  the  con- 
cerns of  the  partnership.  As  to  1882,  the  parties  agreed  that  the  profits  should 
remain  «  reserved  fund.    Therefore  he  has  proved  it  as  to  1832.    As  to  1833, 
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it  depends  upon  the  contradiotorj  evidence  of  Martin  and  James  Bajlis.  Mar- 
^7001  ^°  *saj8  there  was  a  verbal  agreement,  but  no  written  one.  Baylis  says 
-*  he  submitted  because  be  conld  not  help  it.  Baylis  says  it  was  against 
the  consent  of  him  and  his  father.  On  this  it  will  be  for  you  to  say  whether 
the  plaintiff  assented  in  1833,  for  if  he  had  not,  the  defendant's  excuse  fails, 
and  your  verdict  must  be  against  him  for  the  whole  sum.  The  third  question 
in  the  case  is,  whether  the  defendant  was  called  on  suddenly  and  within  a  rea- 
sonable time.  The  question  seems  to  be  whether,  under  all  the  circumstances, 
and  looking  to  the  understanding  of  the  parties,  the  calling  on  the  plaintiff  at 
the  end  of  two  months  is  a  calling  on  him  suddenly,*  and  earlier  than  a  reasona- 
ble time.  It  seems  that  the  plaintiff  was  to  have  it  before  the  termination  of  the 
partnership,  and  that  it  was  not  to  be  worked  out  of  the  profits,  because  the  con- 
cern might  turn  out  badly.  But  it  was  stipulated  that  he  was  to  have  time  to 
turn  himself  round,  and,  if  he  had  no  other  means,  apply  to  his  friends.  The 
situation  of  parties  had  somewhat  changed.  The  plaintiff  had  withdrawn  from 
the  concern,  and  he  might,  while  he  hiul  a  veto,  allow  the  money  to  remain  in 
mnoh  longer  than  he  would  be  disposed  to  do  after  he  had  withdrawn.  It  seems 
that  the  defendant  had  given  some  notice  of  retiring,  and  if  you  think  that  makes 
any  difference  in  the  consideration  of  whether  it  was  a  calling  on  the  defendant 
suddenly,  you  will  say  so.  It  might  make  a  shorter  notice  reasonable  than 
would  have  been  so  under  other  circumstances.  You  are  not  called  upon  to  say 
what  would  be  a  reasonable  notice,  but  whether  the  notice  was,  under  the  cir- 
oamstances,  an  unreasonable  one. 

Verdict  for  the  plaintiff  for  519/.,  being  for  interest  only,  up  to  the  5th 
July,  1885. 

Taljburd,  Seijt.,  ChanneU,  and  Mdlor,  for  the  plaintiff. 

Kell^y  R,  F.  Bichardif  and  Stoannj  for  the  defendant. 

[Attorneys— 6^.  Clark,  and  Sloket  j*  Co.] 

^IQll  *^^  the  ensuing  Michaelmas  Term,  Kelly  obtained  a  rule  nisi  for  en- 
-'  teriog  a  nonsuit,  and  Tal/ourd,  Serjt.,  obtained  a  rule  nisi  for  increasing 
the  verdict  by  adding  the  amount  of  principal  to  the  intciest,  or  for  entering  up 
judgment  for  the  whole  amount,  non  obstante  veredicto.  These  rules  were  not 
argued,  the  parties  having  come  to  an  arrangement  among  themselves. 


HOUGHTON  and  Another  v.  GILBART.    July  4. 

A  general  dictionary  of  the  English  language  is  not  authority  to  shew,  on  a  trial,  the 
meaning  of  a  word  which  is  relied  on  as  deriving  a  peculiar  meaning  from  mercantile 
usage. 

Assumpsit  on  a  policy  of  insurance. 

A  question  arose  as  to  the  meaning  of  the  word  ran/o. 

ErUf  for  the  defendant,  cited  Serjeant  v.  Read,  2  Strange,  1228,  in  which  it 
said  that  the  word  cargo,  as  referred  to  a  ship,  was  very  intelligible,  and  must 
mean  the  whole  loading.  He  was  referring  to  Entick's  Dictionary,  when  he  was 
interrupted  by 

TiNDAL,  G.  J.,  who  said.  It  is  a  question  of  mercantile  construction.  Tou 
had  better  lay  aside  your  dictionary,  and  appeal  to  the  knowledge  of  the  jury ; 
far,  after  all,  the  dictionary  is  not  auUiority. 

Tal/aurd,  Serjt.,  and  Barsiow,   for  the  pUintiffs. 

ErU^  and  Manninfff  for  the  defendant. 

[Attomeyi— iTydif,  and  JBidu  j*  S,] 
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*Fir8t  Sitting  at  Westminster  in  Michaelmas  Term,  1836. 

BEFORE  Mb/ JUSTICE  PARK. 

STEVENS  V.  WILLINGALE.    Nov.  8. 

Assumpsit  for  money  lent,  and'on  an  account  stated,  with  a  plea  of  the  general  issne. 
The  particulars  of  demand  were  onlj  for  money  lent,  and  it  appeared  clearly  at  the 
trial  that  the  claim  was  not  money  lent,  but  a  balance  arising  out  of  a  bet  on  a  horse 
race  : — Held,  that  the  proper  course,  after  verdict  for  the  plaintilF,  was  not  to  grant  a 
nonsuit,  but  a  new  trial,  on  payment,  by  the  plaintiff,  of  the  costs  of  the  first  Ino/only, 
and  that  the  plaintiff  should  be  at  liberty  to  amend  his  particular,  and  the  defendant 
to  plead  spe  cially  the  illegality  of  the  transaction. 

Assumpsit  for  money  lent,  with  a  count  on  an  acoonnt  stated.  Plea — noo 
assumpsit.  The  particulars  of  the  plaintiffs  demand  contained  only  one  item, 
which  was  of  50/.  for  money  lent  in  the  month  of  April,  1834. 

On  the  part  of  the  plaintiff  a  witness  was  called,  who  stated  that  at  an  inter- 
view  between  the  plaintiff  and  defendant,  at  the  Three  Nun's  Inn,  at  Aldsate, 
the  defendant  promised  the  plaintiff  to  pay  him  the  50/.  which  he  had  lent  him. 
The  witness  swore  positively,  on  his  cross-examination,  that  the  word  lent  was 
used  in  the  conversation. 

Talfourd,  Serjt.,  in  his  address  to  the  jury  for  the  defendant,  stated,  that  he 
should  shew  that  the  claim  was  not  in  fact  money  lent,  but  a  bet  on  a  horse  race, 
and  contended  that  the  question  of  whether  the  transaction  was  void  or  not,  was 
immaterial,  as  the  only  question  upon  the  state  of  the  record  was,  whether  it  was 
money  lent  or  not. 

To  make  out  this,  in  addition  to  several  letters  which  were  equivocal  in  their 
terms,  and  an  affidavit  of  debt,  in  which  the  plaintiff  swore  that  the  defendant 
was  indebted  to  him  in  50/.,  as  the  balance  of  an  account  stated,  a  witness  was 
called,  who  was  the  son  of  a  gentleman  in  whose  employ  the  defendant  was.  He 
stated  that  the  plaintiff  came  to  their  warehouse,  and  told  the  witness's  ^her 
that  the  defendant  had  Uiken  a  bet  of  50/.  at  the  Epsom  races,  and  asked  him  if 
he  would  pay  it  for  the  defendant.  The  witness's  father  told  him  that  he  did 
not  meddle  with  the  defendant's  affairs. 

*Thes{ger,  for  the  plaintiff.  I  will  admit  that  this  was  on  a  bet,  and  njM 
that  money  lent  is  out  of  the  question ;  but '  still  there  is  the  account  ^ 
stated.  If  there  is  an  illegality  in  the  transaction,  the  defendant  should  have 
pleaded  it  specially ;  but  he  relies  only  on  the  general  issue.  If  he  had  pleaded 
it,  he  must  have  shown  that  the  race  was  an  illegal  one,  for  all  horse  races  are 
not  illegal.  The  evidence  for  the  defendant  shews  an  account  stated.  There 
are  two  objections,  therefore;  one,  that  this  defence  is  not  open  to  the  defend- 
ant on  these  pleadings ;  and  the  other,  that  the  race  is  not  shewn  to  have  been 
illegal,  (a) 

Park,  J.  I  agree  that  the  illegality  does  not  arise :  but  if  it  had  been  money 
lent  only  in  the  declaration,  I  should  have  been  inclined  to  think  that  it  was 
not  money  lent.  What  would  you  say  if  there  had  been  only  an  account 
stated? 

Tal/ourdy  Serjt.  The  particulars  of  demand  would  not  apply  if  there  had 
been  only  the  account  stated. 

Park,  J.  The  better  way  will  be  to  find  a  verdict  for  the  plaintiff,  with  leave 
to  move  for  a  nonsuit.     It  is  clear  now  there  was  a  transaction  between  the 

(a)  See  the  stat.  13  Geo.  3,  c.  19. 
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parties.    I  am  rather  inclined  to  think  with  Mr.  Thetiger  in  point  of  laW;  bnt  I 
would  rather  not  speak  aathoritatively  on  the  subject. 

Verdict  accordingly. 

Thestger,  and  Ourwoody  for  the  plaintiff. 

Tcdfaurd^  Seijt,  for  the  defenduit. 

[Attomejs— J9<?tpanir,  and  HUl.^ 

*7041  *^^  ^^^  course  of  the  Term  a  rule  nisi  was  obtained  pursuant  to  the 
-'  leave  given,  which  came  on  for  argument  in  Hilary  Term,  1837,  before 
Lord  Chief  Justice  Tindal,  and  Mr.  Justice  Pa&k,  Mr.  Justice  Oas£L£E,  and 
Mr.  Justice  Vaughan. 

Andrews^  Serjt.,  for  the  plaintiff,  shewed  cause.  There  is  no  foundation  for 
the  rule.  We  may  assume  that  the  particular  of  demand  is  insufficient  in  form ; 
yet.  the  principle  to  be  collected  from  all  the  cases  is,  that  an  error  in  the  par- 
ticular is  only  material  where  it  is  calculated  to  mislead  the  opposite  party.  The 
learned  Serjeant  was  proceeding  to  argue  that  the  defendant  in  this  case  could 
not  have  been  mislead,  when 

TiNDAL,  C.  J.,  intimated,  that  the  justice  of  the  case  would  be  best  met,  not 
by  a  nonsuit,  but  a  new  trial,  on  payment  by  the  plaintiff  bf  the  costs  of  the 
former  trial  only,  as  there  was  no  necessity  to  go  farther  back  in  the  cause  than 
the  particular,  which  the  plaintiff  should  be  at  liberty  to  amend.  The  defend- 
ant should  also  be  at  liberty  to  plead  de  novo. 

This  was  agreed  to,  and  it 'was  arranged  that  if  the  plaintiff  should  not  carry 
the  agreement  into  effect,  then  the  rule  for  a  nonsuit  was  to  be  made  obsolute. 


Second  Sittmgs  cU  Weatminsier  in  Michaelmds  Tkrmy  1836. 

BEFOBB  MB.  JUSTICB  PABKE. 

*705]  *ROE,  Bart.  ».  EMMA  DAY.    Ac^.  21. 

A  defendant  who  puts  in  evidence  a  correspondence,  consisting  of  several  letters  between 
himself  and  the  plaintiff,  has  a  right  to  give  in  evidence  a  letter  written  by  him  to  the 
plaintiff,  in  reply  to  the  plaintiflTs  last  letter,  which  bore  date  on  the  day  before  the 
defendant's  letter. 

In  an  action  for  nse  and  occupation,  the  question  was,  whether  a  house  had  been  let  to 
the  defendant  or  her  sister.  A  witness  for  the  defendant  deposed  that  it  was  let  to  the 
defendant;  and  while  the  defendant's  witnesses  were  under  examination,  to  prove  that 
the  letting  was  to  her  sister,  the  defendant  came  into  court.  It  was  proposed,  on  the 
part  of  the  plaintiff,  to  recall  his  witness,  as  a  witness  in  reply,  to  state  that,  now  he 
had  seen  the  defendant  again,  he  was  quite  positive  that  it  was  she  who  took  the 
^ouse : — Held,  that  this  could  not  be  done. 

UsB  and  occupation.    Pleas — ^general  issue. 

It  was  opened  by  Thesiger  for  the  plaintiff,  that  Mr.  Bamfill,  the  agent  of  the 
plaintiff,  had  let  to  the  defendant  a  house  in  Edward  Street,  Portland  Place^ 
ready  furnished,  which  house  had  been  previously  occupied  by  the  plaintiff  him- 
self; and  that  the  defendant,  instead  of  paying  the  arrears  of  rent,  now  put  for- 
ward her  sister,  as  being  the  person  who  took  the  house,  and  denied  that  it  had 
been  taken  by  herself. 

On  the  part  of  the  plaintiff  Mr.  Bamfill  was  called,  and  he  stated,  that  he  let 
the  house  to  Miss  Emma  Day,  the  defendant,  from  May  1835  to  May  1836,  at 
a  rent  of  140/.  a-year;  but  in  his  cross-examination  he  said,  he  did  not  know 
that  the  defendant  lived  in  the  house,  though  he  knew  her  sister  lived  there. 
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He  also  stated,  that  the  defendant  gave  a  reference  to  Mr.  Beavan,  who  told 
him  that  Miss  Day  was  ander  the  protection  of  a  young  nobleman,  and  thai  he 
(Mr.  Bamfill)  communicated  this  to  the  plaintiff.  In  re-examination  this  wit- 
ness stated,  that  he  saw  the  defendant  at  the  house  several  times. 

The  defence  was,  that  the  house  had  been  let  to  the  defendant's  sister,  l^fiss 
Laura  Day,  (now  Mrs.  Bullock,)  and  not  to  the  defendant;  and  to  substantiate 
this  defence,  Mrs.  Bullock,  and  a  servant,  named  Agnes  Ryan,  were  called. 
During  the  examination  of  these  witnesses  the  defendant  came  into  Court,  and 
was  pointed  out  as  the  defendant,  by  one  of  the  witnesses. 

^Several  letters  written  by  the  defendant  to  the  plaintiff,  and  his  an-  p»Qg 
swers  to  them,  were  put  in  and  read.  >- 

The  last  letter  of  the  plaintiff  to  the  defendant  waa  dated  July  9,  1836. 

Humfrty^  for  the  defendant,  proposed  to  give  in  evidence  the  plaintiff's  an- 
swer to  this  letter,  written  on  the  following  day. 

Thenyer^  for  the  plaintiff.  I  submit  that  this  letter  of  the  defendant  is  not 
receivable  in  evidence.  It  is  a  letter  written  by  the  defendant,  and  not  answered 
by  the  plaintiff.  It  frequently  happens,  that  a  person  may  receive  a  letter  from 
another,  containing  all  sorts  of  absurd  statements  and  assertions,  and  may  throw 
it  into  the  fire,  and  take  no  further  notice  of  it;  and  it  is  rather  too  much  to 
say,  that  all  those  statements  and  assertions  may  be  given  in  evidence  against 
him.  If  any  thing  is  said  to  a  man  personally,  and  he  makes  no  answer,  it  may 
be  that  his  silence  may  be  construed  into  something  like  an  admission,  bnt  that 
is  quite  different  from  the  receipt  of  a  letter. 

Humfrey,  I  put  this  in  as  a  part  of  the  correspondence,  and  as  the  defend- 
ant's reply  to  the  plaintiff's  letter. 

Park,  J.  I  shall  receive  the  letter  in  evidence.  It  is  an  immediate  answer 
to  the  letter  of  the  plaintiff. 

The  letter  was  read. 

Park,  J.  We  now  sec  the  importanoc  of  this  letter  being  read.  In  a  former 
letter  the  defendant  says  to  ihc  plaintiff,  (in  suLntance.)  *' You  tried  to  entrap 
me  into  admi8siou3,"  and  to  this  the  plaiuiiff  an&wered,  *<  I  oould  not  have  so 
intended,  because  I  could  not  be  a  witness  to  prove  them;"  and  then  tLe  de- 
fendant explains  that  in  the  last  letter  by  snying,  "I  did  not  mean  that,  but  I 
meant  that  you  tried  to  entrap  me  into  giving  you  a  guarantee." 

'^'At  the  close  of  the  defendant's  case,  Thutyerj  for  the  plaintiff,  pro-  nt^A- 
posed  to  call  Mr.  Bamfill  as  a  witness  in  reply,  to  state  that,  now  he  bad  ^  ' 
seen  the  defendant  in  Court,  he  was  quite  sure  that  it  was  she,  and  not  her  8i£- 
ter,  Vho  took  the  house. 

Park,  J.     I  cannot  allow  it. 

Mr.  Bamfill  was  not  examined  in  reply. 

Thetiger  replied. 

Park,  J.,  left  it  to  the  jury  to  say,  whether,  in  the  taking  of  this  house,  the 
defendant,  Emma  Day,  was  the  contracting  party  or  whether  the  house  had  been 
taken  by  her  sister,  Mrs.  Bullock;  and  in  his  summing  up  his  lordship  said, 
— ^I  rejected  the  recall  of  Mr  Bamfill;  and  I  did  so  upon  consideration.  If  the 
defendant's  witnesses  had  introduced  any  new  matter,  which  it  was  material  to 
contradict,  and  to  contradict  which  evidence  was  receivable,  I  should  have  allow- 
ed him  to  be  recalled.  But  here  the  question  is,  which  of  the  two  sisters  it  was 
who  took  the  house.  It  was  opened  that  that  was  the  question.  The  plaintiff's 
witness  swears  that  it  was  Emma  Day,  and  the  defendant's  witnesses  give  evidence 
that  it  was  her  sister.  I  could  not  allow  the  plaintiff's  witness  to  be  recalled, 
to  say  again  that  it  was  Emma  Day ;  or  else,  in  cases  of  conflicting  evidence,  I 
must  allow  all  the  plaintiff's  witnesses  to  be  examined  over  again  in  reply,  for 
the  parpose  of  contradicting  the  witnesses  called  for  the  defendant. 

Verdict  for  tho  defendant 

[Attorneys— ^<to»,  Q,  i  A.  and  Peak$.1 
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ThengeTf  and  R.  V.  Richards,  for  the  plaintiff. 
Sum/rey,  and  G.  T,  White,  for  the  defendant. 

[AttorneTS— ^U«f»;  G,  ^  A.  and  Peake,] 


Adjourned  Sittings  in  London  after  Mchaelmas  Term,  1836. 

BEFOBS  LORD  GHIEV  JUSTICE  TINDAL.  » 

♦708]  *ALLSOPP  and  Others  v.  SMITH.     Dec.  10. 

If,  in  an  action  for  g^oods  sold,  there  be  a  special  demurrer  to  the  count  upon  an  account 
stated,  which  has  not  been  argued  at  the  time  of  the  trial,  and  the  Jury  find  for  the 
plaintiff  on  the  count  for  goods  sold ;  the  judge,  if  it  be  a  proper  case  for  speedy  exe- 
cution, will  order  it,  on  the  plaintiff's  undertaking  to  enter  a  nolle  prosequi  as  to  the 
count  demurred  to. 

Goods  sold  with  a  coant  upon  an  acconnt  stated.  Plea  to  the  first  count — 
Non  assumpsit.  To  the  second  count  there  was  a  special  demurrer,  on  the  ground 
that  by  that  count  it  did  not  appear  when  the  account  was  stated. 

The  cause  was  undefended^  and  there  was  evidence  of  goods  sold  to  the  amount 
of  61/.  2<.  M.  Verdict  for  the  plaintiff  for  61/.  2«.  M. 

Baghy,  for  the  plaintiff,  applied  for  speedy  execution. 

TiNDAL,  C.  J.  I  cannot  onler  it,  as  there  is  a  demurrer  to  the  account  stated, 
which  has  not  been  argued;  and  upon  that  the  defendant  may  succeed,  and  be 
entitled  to  certain  costs. 

Bagley.  The  demurrer  only  applies  to  the  second  count.  We  will  under- 
take to  abandon  that  count,  and  by  our  entering  a  nolle  prosequi  the  defendant 
will  have  the  costs  of  the  demurrer. 

TiNDAL,  C.  J.  If  you  will  undertake  to  enter  a  nolle  prosequi  as  to  the  se- 
cond count,  I  will  give  you  speedy  execution. 

Execution  on  the  2d  of  January. 

Bagley,  for  the  plaintiff. 

[Attorneys — J.  l^teker,  and  Hare.l    , 


*709]  *BRIERLY  t;.  CRIPPS.     Dec.  12. 

Two]  proprietors  of  a  stage  coach,  A.  and  B.,  dissolved  their  partnership  in  Noyember. 
During  their  partnership  monthly  accounts  were  made  up,  on  each  of  which  a  balance  was 
struck  in  favour  of  A.  These  balances  were  never  carried  forward  from  one  account  to 
another.  B.  had  paid  A.  the  balance  on  the  November  account,  which  was  made  up 
to  the  time  of  the  dissolution  : — Held,  that  A.  might  maintain  the  action  for  the  bal- 
ances in  his  favour  on  the  September  and  October  accounts. 

Held,  also,  that  the  accounts  kept  by  a  clerk,  who  was  the  agent  of  all  the  parties,  were 
receivable  in  evidence,  without  his  being  called  as  a  witness. 

Monet  had  and  received  with  a  count  upon  an  account  stated.  Pleas — ^Non 
assumpsit,  and  set-off. 

It  appeared  that  the  plaintiff  and  defendant  had  been,  with  others,  joint  pro- 
prietors of  the  Zephyr  coach,  which  had  run  from  London  to  Brighton,  oat 
that  the  partnership  was  dissolved  in  the  month  of  November,  1884. 
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To  shew  the  balanoes  due  to  the  plaintiff,  it  was  propoaed  to  pot  in  monthlj 
accoonts  which  had  heen  rendered  to  all  the  different  proprietors  of  the  coadi, 
hj  a  person  named  Rhodes,  who  had  kept  the  accounts  of  the  ooach. 

Tcd/ourdf  Beijt.,  for  the  defendant.  1  submit  that  these  accounts  are  not 
evidence,  without  calling  the  person  who  made  them  out,  who  is  not  the  dak 
of  my  cHent. 

TiNDAL,  G.  J.    No,  he  is  the  clerk  of  all  the  parties ;  I  must  reoeiTC  them. 

The  accounts  were  read.  In  these  accounts  a  balance  was  struck  once  in 
every  month,  and  by  the  account  up  to  the  20rh  of  September,  1834,  it  ^ 
peared  that  a  balance  of  19/.  Is,  bd.  was  due  from  the  defendant  to  the  plain- 
tiff and  by  the  account  up  to  the  14th  of  October,  a  balance  of  20/.  15s.  7^., 
and  up  to  the  time  of  the  dissolution  of  partnership  in  November,  a  further 
balance  of  14/.  14<.  0}^. :  but  it  was  admitted  that  the  last  had  bee«i  paid. 

Tal/ourdf  Serjt.,  for  the  defendant.  These  are  partnership  aooounts,  snd 
no  action  can  be  maintained  on  them.  It  was  held  in  the  case  of  Fromont  v. 
Copeland,  9  Moore,  319,(a)  that  ^o  action  could  be  brought  for  the  r^u\ 
weekly  balances  struck  between  the  partners  in  stage-coach  accounts.  "> 
If  at  the  dissolution  of  partnership  a  final  balance  had  been  struck,  the  ease 
would  be  different.  But  here  it  is  put  that,  as  the  partnership  is  dissolved, 
the  plaintiff  may  take  the  balance  of  each  month  durine  the  partnership,  and 
bring  an  action  for  it.  The  balance  of  the  last  month,  which  was  the  final 
balance  had  been  paid,  and  that  is  the  only  one  for  which  an  action  could  be 
brought.  ^^ 

E.  F.  WiUiafMf  for  the  defendant,  cited  the  case  of  Jackson  v.  Stopheid,  2 
C.  &  M.  861.(ft) 

TiNDAL,  C.  J.  Every  month's  account  is  quite  distinct  from  all  the  othere, 
and  no  balance  is  carried  forward  from  any  of  them.  * 

Tal/ovrdy  Seijt.,  the  whole  amount  claimed  is  for  months  during  which  the 
partnership  continued,  and  not  for  the  final  balance. 

BompaSfiSei^t.,  for  the  plaintiff.  We  go  for  32/.  7s.  Od. ;  the  accounts  ehew 
more,  but  we  have  been  paid  part. 

TiNDAL,  C.  J.  I  do  not  understand  what  you  mean  by  final  babDce ;  I 
think  one  of  these  accounts  as  final  as  the  other.  If  they  had  all  formed  part 
of  one  account  it  might  have  been  different.  I  will  give  you  leave  to  enter  a 
nonsuit  if  the  Court  should  think  I  am  wrong. 

*The  defence  was,  that  the  plaintiff  being  liable  to  the  payment  of  a  p4^-|| 
sum  of  money  to  the  defendant  for  a  person  named  Haines,  it  was  ^ 
agreed  in  October,  1834,  that  part  of  thu  sum  should  be  paid  by  Mr.  Rhodes 
to  the  defendant  on  that  account. 

In  answer  to  this  case,  it  was  proposed  by  Bompas,  Seijt.,  to  call  Mr.  Haines 
as  a  witness  in  reply,  to  prove  a  conversation  which  occurred  between  the  plain- 
tiff and  the  defendant  on  the  subject  of  the  alleged  agreement  deposed  to  on 
the  part  of  the  defendant. 

Tal/ourd,  Seijt.     Does  your  lordship  think  this  is  evidence  in  reply? 

TiNDAL,  G.  J.  It  may  be  a  conversation  to  unsay  what  your  witness  has 
proved. 

The  evidence  was  given.  Verdict  for  the  defendant. 

(a)  In  that  case  there  were  other  open  acconnts  between  the  parties  as  partners,  aa<i 
Mr.  Justice  Bnrroagh  said,  that  the  balances  in  the  weekly  acconnts  were  onlj  preparsr 
tory  items  to  be  included  in  a  general  account    See  ante,  Vol.  1,  p.  276. 

(6)  In  that  case,  Mr.  Baron  Bayley  said, — "  One  partner  cannot  maintain  an  action  for 
a  balance  on  the  partnership  accounts  until  the  accounts  have  been  fettled  and  a4joBted, 
and  until  it  is  ascertained  what  is  the  balance  due  from  the  partner  against  whom  the 
claim  is  made.  But  there  maj  be  special  bargains,  by  which  particular  transactions  tf^ 
are  insulated  and  separated  from  the  winding  up  of  the  concern,  and  are  taken  oat  of 
the  general  law  of  partnenhip." 
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Bompat^  Seijt.,  aad  Steer,  for  the  plaintiff. 

Talfourd^  Serjt.,  and  E.  F.  Wmiams,  for  the  defendant. 

[Attorneys— Jbwe^t^,  and  SUehcock  ^  Co,"] 


HALL  and  Others  i;.  BENSON  and  Another.  Dec,  22. 

Where  two  brokers  are  referred  to  in  adTertisements  by  a  ship-owner,  and  one  procnres 
the  cargo  and  receiyes  the  freight  and  the  other  pays  the  charges  for  clearing  ouf  the 
ship,  kCj  the  latter  must  share  the  commission,  &c.,  with  the  former,  and  cannot,  bj 
the  usage  of  trade,  maintain  an  action  against  the  ship-owner. 

Usage  of  trade  is  a  general  and  preyailing  course  of  business,  and  witnesses  who  are 
called  to  prove  it,  should  cause  their  minds  to  reyolye  oyer  instances  known  to  them 
of  its  haying  been  acted  on. 

Assumpsit  for  money  paid  for  the  nse  of  the  defendants^  and  on  an  aooonnt 
stated.    Plea — the  general  issue. 

WUdCf  Serjt.)  for  the  plaintiffs.  The  defendants  were  the  owners  of  the 
Helen  Mar,  and  the  plaintiffs  were  brokers,  and  references  were  made  to  them^ 
*7121  ^^^  ^^^^  ^  'Another  broker  named  Norrie,  who  procured  the  freight, 
-■  and  receiyed  the  commission  on  the  outward  freight.  The  plaintift 
cleared  out  the  yessel  and  naid  the  dues,  and  expected  the  ship  to  come 
back  to  them,  but  it  came  oack  to  another  person.  Norrie  deliyered  his 
account  to  the  defendants,  and  ?ras  called  on  by  them  to  pay  the  freight,  and 
an  assignment  of  his  life-interest  in  certain  property  was  made.  It  is  the  con- 
stant course,  where  a  broker,  other  than  the  broker  of  the  merchant  who 
freights  the  vessel,  procures  the  freight,  he  receives  the  commission,  but  gives 
half  to  the  other  brokers.  The  defendants  say  to  the  plaintiffs,  Norrie  received 
the  freight,  and  therefore  we  will  not  pay  your  demand.  I  suppose  they  con- 
tend, that  the  plaintiffs  were  to  be  the  guaranties  of  Norrie.  The  account  is 
between  Norrie  and  the  defendants  personally,  and  would  they  have  dabbled 
with  assignments,  if  they  had  thought  the  plaintiffs  were  concerned  in  the 
transaction  with  Norrie?  Their  connection  with  Norrie  was  perfectly  aod- 
dent4il,  and  not  a  partnership  in  any  way. 

TiNDAL,  0.  J.  If  they  were  the  guarantie  of  the  freight,  it  would  rather 
be  in  the  nature  of  a  set-off,  and  there  is  no  plea  of  set-off  here. 

The  son  of  the  plaintiff  Hall  said.  The  defendants  and  my  father  have  been 
long  friends,  but  the  plaintifGB  had  never  acted  as  brokers  for  the  defendants  before ; 
our  house  made  the  entries>to  clear  out  the  Helen  Mar  at  the  custom-house,  and 
we  cleared  it  out  from  the  28th  of  March,  1832,  and  made  the  usual  payments 
made  by  the  ship-broker  on  the  clearing  out,  amounting  to  108Z.  The  ship 
sailed  in  August,  1832,  for  Hobert  Town  and  Launceston,  in  Van  Diemen^s 
Land.  Norrie  procured  the  freight  for  the  ship.  They  invariably  divide  the 
commission,  where  one  broker  procures  the  freight  for  another.  The  ship  came  to 
London,  but  did  not  come  to  our  house,  on  her  return  from  the  home  ▼oyi^. 
*7181  returned  in  about  18  months,  *with  a  general  cargo.  The  plaintiff's 

-*  house  had  one  shipment  through  Norrie  just  before ;  that  vras  on  board 
the  Pegasus,  but  they  had  no  connection  of  partneship  with  him.  On  his 
cross-examination  he  said,  Norrie  procured  all  the  freight  of  the  Helen  Mar.  I 
do  not  know  whether  Norrie  was  introduced  to  the  defendant  by  my  father,  be- 
fore the  ship  was  laid  on  for  freight.  There  was  another  transaction  between 
Norrie  and  the  plaintiffs,  with  relation  to  the  Gyenet,  but  the  three  ships  were 
all  on  together.  Norrie  gets  the  freight,  and  he  and  the  phdntiff  share  the 
commission.  No  doubt  one  of  the  plaintiffs  introduced  Norrie  to  the  defend- 
ants, and  I  believe  he  was  a  stranger  to  them  before.  References  were  made 
in  tJie  advertisements  to  Norrie  and  to  the  plaintifb;  the  majority  of  persons 
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came  to  Norrie  about  freight.  I  have  beard  from  the  plaintiffsy  that  Norrie  ^ 
to  procure  the  freight,  aud  to  receive  the  freight,  and  pay  us  the  balance  of  the 
account  with  ^the  defendants,  on  account  of  our  adyances.  When  there  is  onlj 
one  broker,  he  receives  the  freight,  pays  the  charges,  and  hands  the  balance 
over  to  the  owner.  Our  house  never  received  any  part  of  the  freight.  The 
outward  freight,  payable  in  London,  would  be  about  400/L  No  freight  was  ob- 
tained at  our  office. 

A  merchant  and  shipowner,  named  Ward,  who  was  a  creditor  of  Norrie,  was 
called :  he  said, — ^I  learned  from  Benson  that  he  was  a  creditor  of  Norrie,  aa 
well  as  myselt  He  said,  it  was  the  balance  of  freight  due  to  him  for  the  Helen 
Mar,  some  2  or  800/.  -,  and  it  was  arranged  to  have  an  assignment  of  Norrie's 
interest  in  a  Mrs.  Harris's  property,  and  Mr.  Baxendale  was  to  be  the  tmatee. 
Mr.  Benson  agreed  to  take  it  as  a  collateral  security.  In  mv  commnnicattons 
with  Mr.  Benson,  he  spoke  of  Mr.  Hall  as  being  the  joint  broker.  He  said,  he 
thought  there  was  a  liability  attached  to  Hall  as  to  the  freight.  Hall  was  con- 
sulted as  to  the  deed  by  me.  Enough  has  not  been  received  under  the  deed  to 
satisfy  either,  debt.  The  *Gygnet  was  my  ship,  and  Hall  was  the  joint  r«^i  j 
broker  with  Norrie  for  it.  1  have  not  called  on  Hall  to  pay  any  thing  ^ 
to  me  subsequently  to  the  deed.  I  asked  Hall  to  press  Norrie  to  pay  me  mj 
freight,  about  17002.,  and  Hall  said,  he  would,  and  Norrie  promised  to  pay. 
On  cross-examination  he  said,— Very  frequently  two  brokers  arrange,  one  to 
introduce  the  shipowner,  and  the  other  to  procure  the  freight,  and  to  divide  the 
commission.     He  was  then  asked,  '<Is  there  any  course  of  business  as  to  it?" 

Witness — ^I  should  think 

.  TiNDAXi,  C.  J.  Is  there  any  general  coarse  of  business  ?  Let  your  mind 
revolve  over  instances.  I  am  not  asking  you  whether  it  is  just  or  proper,  but 
whether  there  is  any  prevailing  course  ef  business.  Either  you  know  such  a 
course  of  business,  or  you  do  not.    J£  you  do  not,  say  so. 

Witness.  I  know  there  is  a  course  for  both  the  brokers  to  collect  the  freight, 
and  both  to  pay  over.  The  freight  is  usually  paid  by  the  parties  at  the  office 
when  they  make  the  engagement.  On  his  re-examination  he  said — ^In  those 
cases  each  broker  has  paid  what  he  received.  I  have  done  so  myself;  but  I 
Cfipnot  recpUect  any  other  person  at  the  present  moment.  I  can't  recollect  what 
Bounty  Johnson,  Hall's  partner,  offered  me;  but  to  the  boot  «C my  MOoUection 
he  did  offer  something. 

The  deed  was  put  in.  It  was  between  Norrie,  of  the  first;  the  witness,  Ward, 
of  the  second  part;  the  defendant,  Benson,  of  the  third  part;  and  Mr.  Baxen- 
dale, of  the  fourth  part.  It  was  an  assignment  made  to  Mr.  Baxendale,  in  trust  for 
Ward  and  Benson,  inter  alia,  to  pay  700^.  and  interest,  at  5  per  oent.^  to  Ward, 
and  234/.  and  interest,  to  Benson.  There  were  covenants  for  further  assurance, 
and  a  covenant  by  Norrie  to  pay  the  debts.  There  was  no  covenant  as  to  time. 
The  deed  was  not  executed  either  by  Ward  or  Benson,  but  only  by  Norrie  and 
Baxendale. 

*Erle,  for  the  defendants.     There  is  a  question  whether  the  contract   r«Yi5 
is  proved  as  laid  in  the  declaration.     The  party  making  the  contract  is   L 
not  called,  but  Mr.  Hall's  son  says  he  understood  from  the  plaintiff,  &o.  &o. 

TiNDAL,  C.  J*  Prim4  facie,  the  case  is  made  out,  for  the  payments  have 
been  proved.  If  you  can  shew  that  thoy  looked  only  to  Norrie,  it  would  be  an 
answer  to  the  action.    I  oannot  say  that  it  must  not  go  to  the  jury. 

Erie.     Then  were  not  the  parties  joint  brokers  ? 

TiNBAL,  C.  J.  That  is  a  question  for  the  jury;  that  will  be  whether,  in  this 
transaction,  they  were  in  the  situation  of  partners. 

Erie.    I  will  not  cite  oases  at  Nisi  Prius. 

TiNBAL,  G.  J.  No.  If  it  becomes  necessary,  you  shall  have  the  benefit  of 
an  application  to  the  Court. 

Erie,  If  the.  Court,  upon  these  factS|  think  there  was  a  partnership,  I  shall 
have  the  benefit  of  it? 
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TiNDAL,  0.  J.,  assented. 

Erie  then  addressed  the  jury.  It  is  a  hardship  on  the  defendants  that  they 
should  he  called  on  to  pay  103/.  for  charges  when  one  of  the  brokers  has  re- 
ceived 300/.  or  400/.  for  freight.  The  question  is  not,  as  Serjeant  Wilde  saysi 
whether  the  plaintiff  undertook  to  guarantee  the  solvency  of  Norrie,  but  whe^ 
ther  the  plaintifi  and  Norrie  were  employed  as  joint  broKers  in  the  transaction 
— OS,  if  ther  >were,  there  was  a  partnership,  and  the  plaintiffs  cannot  sue  alone. 
And  this,  though  apparently  a  technical  question,  is,  in  fact,  a  matter  of  sub- 
stance and  not  of  form.  The  plaintifis  should  have  called  Noirie,  and  the  de- 
*7161  '^^^^^  cannot  be  "^^zpected  to  call  him,  as  he  is  obviously  hostile  to 
^  the  defendants.  There  are  two  questions-^-one,  whether  the  contract 
was  made  jointly  with  the  plaintiffs  and  Norrie  as  joint  brokers;  and  the  other^ 
whether  the  contract  was  that  Norrie  was  to  receive  the  freight  and  pay  the 
charges,  and  then  hand  over  the.  balance  to  the  defendants.  In  eith^  of  these 
cases  the  verdict  must  be  for  the  defendants.  They  were  joint  references,  and 
there  is  evidence  from  which  it  may  be  inferred  that  there  was  a  joint  commu- 
oation  with  the  defendants.  There  is  a  division  of  the  commission,  and  there  is 
as  much  evidence  of  a  partnership  as  to  the  rest  of  the  world  as  can  well  be 
given.  As  to  the  deed  of  trust — ^where  you  have  two  parties  liable^  one  solvent 
and  the  other  in  embarrassed  circumstances,  the  practice  is,  to  try  to  get  what 
you  can  of  the  insolvent  debtor,  if  he  has  received  the  money,  before  you  fall 
back  upon  the  other  person.  The  ordinary  meaning  of  collateral  security  is, 
that  you  get  all  you  can  from  one^  and  that  you  do  not  discharge  the  other 
party. 

Wilde,  Serjt.  The  aooeptanoe  Of  the  covenant  in  the  deed  discharges  the 
joint  liability  altogether. 

Brie,  The  question  is,  what  was  the  original  contract.  I  am  not  going  upon 
any  right  of  set-off.  I  am  saying  that  the  deed  does  not  shew  that  there  was 
not  a  joint  contract. 

TiNDAL,  C.  J.  It  affords  an  inference.  The  way  in  which  I  shall  put  it  to 
the  jury  is  this, — ^whether  this  instrument  would  have  been  entered  into  if  the 
agreement  had  been  to  look  to  Hall  &  Co.  as  well  as  Norrie. 

Erie.  Ward's  observation  was,  that  Benson  consented  to  take  it  as  a  coHate- 
red  security,  and,  as  the  deed  is  not  executed  by  Benson,  that  is  the  only  evi- 
dence to  connect  the  instrument  with  him ;  and  Ward  says  that  Benson  spoke 
*7171  *^^  through  of  Hall  as  connected  with  the  debt.  Tou  are  left  to  find 
•■  your  way  in  the  dark  to  a  verdict  for  the  plaintiffs,  in  the  absence  of  the 
witness  Norrie,  who  could  have  proved  the  contract;  and  I  say  that  the  plain- 
tiffs, who  are  bound  to  make  out  the  contract,  ought  to  have  called  him ;  and, 
as  they  do  not,  you  will  not  attend  to  the  inference  sought  to  be  drawn,  from 
the  evidence  of  the  plaintiff's  son,  of  the  conduct  of  the  parties  afterwards. 

In  answer  to  a  question  from  the  Jury,  the  plaintiff's  son  said. — ^I  was  not 
employed  to  clear  out  the  ship  previous  to  the  employment  of  Norrie. 

TiNBAL,  C.  J.,  (in  summing  up),  said  :  There  is  no  doubt  that  the  sums  of 
money  have  been  paid,  and  the  question  for  you  is,  whether,  under  the  circum- 
stances, the  contract  was  made  by  the  defendants  jointly  with  Norrie  and  the 
plaintiffs,  or  whether  they  employed  the  plaintiffs  separately  as  their  brokers. 
If  it  shall  turn  out,  in  your  opinion,  that  the  defendants  did  not  employ  the 
plaintiffs  separately  as  their  brokers,  then  the  present  plaintiffs  cannot  recover; 
and  if  there  was  at  the  time  of  the  contract,  an  understanding  that  the  parties 
should  look  to  the  fund  created  by  the  receipt  of  the  freight,  f  which  is  the  second 
point  put  by  the  learned  counsel  for  the  defendants),  then  tne  plaintiffs  cannot 
recover.  There  are  circumstances  which  must  not  he  lost  sight  of;  viz.,  that  if 
the  plaintiffs  were  concerned  jointly  in  the  transaction  with  Norrie,  they  will 
not  only  not  be  able  to  recover  this  103/.,  but  they  will  be  liable  for  the  whole 
of  the  freight  which  has  been  received  and  not  paid  by  Norrie.  What  we  are 
anxious  to  see  is,  what  was  the  understanding  of  the  parties  at  the  time.    [His 
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lordship  read  the  evidence  of  the  witnesses,  and  then  the  redtal  in  the  deed 
to  this  effect : — '<  Whereas  Ward  and  Benson  have  applied  to  Norrie  for  the  paj- 
ment,  and  it  being  inconvenient  to  him  at  present|  he  has  applied  '^'to  r^to 
them  to  forbear  suing,  and  amed  to  give  security/'  &o.,  and  then  pro-  >- 
oeeded.]  The  question  is,  whether  this  instrument  was  resorted  to,  the  parties 
having  a  consciousness  that  they  had  a  solvent  party,  vii.,  the  plaintiflb,  equally 
liable  for  the  whole  of  the  freight  with  Norrie,  the  insolvent  penon.  Tou  will 
have  to  say  whether,  on  the  whole  of  the  evidence,  you  are  satisfied  that  there 
was  a  separate  employment,  or  whether  the  plaintiffs  were  jointly  concerned  with 
Norrie.  If  you  think  the  former  was  the  case,  then  you  will  md  for  the  plain- 
tiffs ;  if  you  think  the  latter  was  the  case,  or  if  you  think  that  the  plaintifiB  were 
to  look  only  to  the  freight  received  by  Norrie,  then  you  will  find  your  verdict 
for  thp  defendants.  Verdict  for  the  defendants. 

WUde^  Serjt.  and  Cleoihy,  for  the  plaintift. 

Erie,  and  SeweU,  for  the  defendants. 

[Attorneys— iSwam  ^  Co,,  and  Fonter  ^  CoJ] 


TRIEBNER  i;.  SODDY. 

A  person  who  obtains  goods  on  contract,  not  having  the  means  nor  the  intention  of 
pajing  for  them,  is  a  competent  witness  in  an  action  of  trover  by  the  person  of  whom 
be  obtained  them,  to  recover  possession  of  them  from  a  person  to  whom  he  parted  with 
them,  at  a  less  price  than  he  had  engaged  to  paj  for  them. 

Tboyer  for  tallows. — ^Pleas,  not  guilty,  and  that  the  plaintiff  was  not  pos- 
sessed of  the  tallows. 

The  plaintiff  sought  to  recover  the  tallows  on  the  ground  that  a  person  named 
Carter  had  fraudulently  obtained  them  from  him,  and  parted  with  them  to  the 
^  defendant.  The  manner  in  which,  aocordiuff  to  the  opening,  the  goods  came 
into  the  possession  of  the  defendant,  was  by  his  purchasing  them  of  Garter  at  a 
lower  price  than  Carter  had  engaged  to  pay  for  them.  U  was  also  suggested 
that  Carter  purchased  the  tallows,  having  neither  the  means  nor  the  intention 
of  paying  for  them. 

Carter  was  called  as  a  witness  for  the  plaintiff. 

*  Wildef  Serjt,  objected  to  his  competency. — ^The  case  opened  is,   r^^n 
that  Carter  fraudulently  obtained  goods  of  Triebner,  for  which  he  is   I- 
liable  while  the  contract  lasts.    Carter  is  to  ^et  rid  of  the  contract,  and  his  liability 
to  Triebner,  without  incurring  any  fresh  liability  to  the  defendant  Soddj. 

TiNDAL,  C.  J.  I  do  not  see  how  the  event  of  this  suit  can  be  evidence  for  or 
against  the  witness. 

Wilde,  Serjt.  It  is  a  contract  which  Triebner  may  avoid  or  not  at  his  plea- 
sure, and  the  record  in  this  action  would  be  very  good  evidence  of  his  having 
elected  to  avoid  it.  He  has  an  interest  in  procuring  the  verdict  for  the  plain- 
tiff. 

TiNDAL,  C.  J.,  did  not  yield  to  the  objection,  and  the  witness  was  examined. 

Verdict  for  the  defendant 

Bompaa,  Serjt.,  and  Cleasby,  for  the  plaintiff. 

WUde,  Serjt,  and  Dayman,  for  the  defendant 

[Attorneys — Carter  ^  (?.,  and  Chttreh."] 
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•COURT  OF  KING'S  BENCH. 

Adjourned  Sittings  at  Westminster,  after  Trinity  Term,  1835. 

BEFORE  LOBD  DENMAN,  0.  J. 


REX  V.  COPE.(a)    July  1. 

The  keeper  of  the  gaol  of  Newgate  was  indicted  for  reftising  to  receire  certain  persooB, 
committed  hy  a  magistrate  for  the  county  of  Middlesex,  charged  with  felonj,  in 
wilful  and  contemptuous  disobedience  of  his  warrant.  The  warrant  was  directed,  not 
to  "  The  keeper  of  Newgate^'  (as  was  usual,)  but  to  "  The  keeper  of  the  common  gaol 
in  and  for  the  county  of  Middlesex,"  and  in  the  margin  was  written,  "  for  trial  at 
Glerkenwell."  It  appeared  that  this  was  the  form  in  which  warrants  were  made  out 
for  the  New  Prison  at  Clerkenwell : — Held,  that  although,  in  point  of  law,  Newgate 
was  the  common  gaol  for  Middlesex,  yet  the  not  receiving  prisoners  with  a  warrant  in 
such  a  form,  ^as  not  a  wilful  and  contemptuous  disobedience  within  the  words  of  the 
indictment. 

The  indictment  also  charged  the  keeper  with  refhsing  several  persons  committed  bv  Middle- 
sex magistrates  for  want  of  sureties,  &c.  in  cases  of  nodsdemeanor,  Ac. : — Held,  that 
returns  made  by  previous  keepers  under  the  4  Geo.  4,  c.  64,  and  also  returns  made  by 
the  Court  of  Aldermen  under  the  same  statute,  were  admissible  in  evidence  on  the 
part  of  the  prosecution,  to  shew  how  the  prison  had  been  used  :-^Held,  also,  that  the 
Court  of  Aldermen  had  not  authority,  under  the  13th  section  of  that  statute,  to  make 
an  order  limiting  the  appropriation  of  Newgate  to  persons  charged  with  felony,  so  as  to 
exclude  persons  committed  for  misdemeanors  by  Middlesex  magistrates. — Whether  proof 
of  the  indorsement  of  a  deceased  attorney's  clerk  on  an  order,  stating  that  he  had 
served  it  on  a  particular  day,  is  evidence  of  such  service,  without  proof  of  any  other 
corroborating  circumstances,  Qussre. 

The  first  ooont  in  the  indiotment  stated  in  substanoe,  that  a  certain  gaol  of 
our  Lord  the  King,  oommonlv  called  the  gaol  of  Newgate,  long  before  and  at  the 
time  of  the  committing  of  the  offence;  &c.,  ?ra8  and  liad  been,  &o.,  the  county 
gaol  of  and  for  the  county  of  Middlerex,  and  during  all  the  time  aforesaid  was 
and  had  been,  Ac.,  used  as  the  county  gaol  of  and  for  the  said  county,  and  that 
the  defendant,  before  and  at  the  time  of  the  committing  of  the  offence  by  him 
thereinafter  next  mentioned,  was  the  keeper  of  the  said  gaol,  and  that  on  the  17th  of 
July,  1884,  one  James  Welch  was  bought  before  Peter  Hardy,  Esq.,  then  beins 
one  of  his  Majesty's  justices  of  the  peace  for  the  said  county,  and  was  charged 
before  him,  on  the  oath  of  one  Isaac  Wells,  with  havinff  on  the  16th  day  of  July, 
*7211  ^^^9  threatened  to  do  him,  the  said  Isaac  Wells,  some  '^'bodily  injury, 
-*  &o. ;  whereupon  the  said  justice  ordered  and  adjudged  that  he  the  said 
James  Welch  should  enter  into  his  own  recognisance  in  the  sum  of  20/.,  with 
two  sufficient  sureties  in  the  sum  of  10/.  each,  to  keep  the  peace,  &c.,  for  the 
npaoe  of  six  calendar  months.  It  then  ayerred  that  the  said  James  Welsh  re- 
rased  to  enter  into  the  recognizance,  &c.,  whereupon  the  said  justice,  in  due  form 
of  law,  made  his  warrant  of  commitment,  Ac.,  directed  to  the  constable  of  Enfield, 
and  also  to  the  keeper  of  the  said  gaol  for  the  county  of  Middlesex,  by  which  said 
warrant,  reciting  the  charge,  Ac.,  and  the  order  of  the  justice,  and  the  refusal  to 
enter  into  recoffuisanoe,  oc.,  he,  the  said  justice,  r(M[uired  and  commanded  the 
said  constable  forthwith  to  conyey  the  said  James  Welch  to  the  said  gaol  of  the 
said  county  of  Middlesex,  and  to  deliyer  him  to  the  keeper  thereof,  and  did  also 
require  and  command  him  the  said  keeper  to  receiye  the  said  James  Welch  into 
his  custody  in  the  said  gaol,  and  him  there  safely  to  keep  him  for  the  space  of 

(a)  OmiUad  ante. 
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six  calendar  months,  nnlesSi  &c.  It  was  then  averred  that  the  const&ble,  bj 
virtue  of  the  warrant,  received  the  said  James  Welch  into  his  custody,  and  eon- 
vejed  him  to  the  said  gaol  together  with  the  warrant,  and  delivered  the  warrant  to 
the  defendant,  and'tendered  and  offered  to  deliver  the  said  James  Welch  at  the  said 
gaol  to  the  said  defendant,  to  be  received  into  his  custody  in  pursuance  of  the  said 
warrant,  &o.,  and  requested  the  said  defendant  to  receive  the  said  James  Wdeh 
into  his  custody  in  the  said  gaol,  in  pursuance  of  the  said  warrant.  Yet  the  de- 
fendant, so  being  &c.,  unhiwfully,^  wrongfuilv,  and  contemptuously,  and  contraiy 
to  his  duty  as  keeper  of  the  said  gaol,  wholly  refused  to  receive  the  said  James 
Welch  into  his  custody  in  the  said  gaol,  or  to  admit  him  into  the  said  gaol,  in 
wilful  and  contemptous  di§ol)«4ience  of  the  said  warrant,  and  against  the  peace, 
&c. 

The  2nd  count  described  Newgate  as  the  common  saol  in  and  for  the  county 
of  Middlesex,  and  charged  the  defendant  with  unlawfully  and  contemptuously 
refusing  to  receive  three  persons  committed  by  the  same  magistrate,  r^jm 
Mr.  Hardy,  for  stealing  wheat,  and  directed  by  his  warrant  to  ^  kept  '• 
in  custody  till  they  should  be  delivered  by  due  course  of  law,  in  wilful  and  eon- 
temptuous  disobedience  of  the  warrant,  &c. 

The  &rd  count  stated  that  Newgate  was  the  common  gaol  of  Middlesex,  for 
the  purpose  (among  other  things)  of  keeping  in  safe  custody  persons  charged 
with  breaches  of  the  peace  and  other  misdemeanors,  and  complained  of  a  re^ 
fiisal  by  the  defendant  to  receive  a  person  committed  for  want  of  sureties  in  a 
case  of  assaillt. 

The  4th  count  charged  the  defendant  with  refusing  to  receive  a  person  con- 
victed of  conspiracy  at  the  Qeneral  Sessions  for  Middlesex,  holden  on  the 
28th  of  July,  and  ordered  by  the  Court  to  be  imprisoned  in  Newgate  for  two 
years. 

The  5th  count  was  for  refusing  to  receive  a  person  convicted  before  a  single 
justice  of  selling  fire-works  contrary  to  the  statute. 

The  warrant  in  the  case  of  felony,  mentioned  in  the  2nd  count,  was  directed 
to  ''  The  keeper  of  the  common  gaol  in  and  for  the  county  of  Middlesex/'  and 
required  him  to  receive  into  his  custody,  in  the  said  common  gaol,  the  bodies 
of  three  persons,  (naming  them),  char^  with  stealing  wheat.  It  contuned 
in  the  mar^n  the  words  <'  For  trial  at  Clerkenwell.'^  This  appeared  to  be  the 
form  in  which  warrants  were  made  out  when  persons  were  taken  to  the  New 
Prison  at  Clerkenwell,  and  the  officer  who  executed  it,  said  that  he  had  fre> 
quently  taken  prisoners  there  with  warrants  in  that  form.  On  the  other  hand 
it  app<^ured,  that  warrants  for  Newsate  were  generally  directed  to  <'  The  keeper 
of  his  Majesty's  gaol  of  Newgate.  — The  d^endant  was  not  in  town  when  the 
warrant  was  presented. 

Lord  DsNMAN,  C.  J.  As  to  this,  I  do  not  see  how  it  can  amount  to  a  re> 
fusal,  as  the  warrant  is  not  in  the  ordinary  form.  It  is  quite  beside  the  main 
question. 

MauUf  for  the  prosecution.  .  Newgate  is  the  common  gaol  of  Mid-  proo* 
dlesex,.and  the  warrant  is  to  the  keeper  of  the  gaol  for  the  county  of  *- 
Middlesex. 

Lord  DxNMAN,  C.  J.  It  may  very  likely  be  &o  in  point  of  law,  but  when 
the  practice  has  been  to  call  one  by  one  name,  and  another  by  another,  it  can 
hardly  be  termed  a  contemptuous  disobedience,  if  it  is  a  disobedience  at  all. 

Evidence  having  been  given  of  the  other  refusals  mentioned  in  the  indict- 
ment,— 

MauUf  for  the  prosecution,  proposed  to  give  in  evidence  certain  Reports  or 
Beturns  made  by  the  authorities  of  the  corporation  of  London,  under  the  24th 
section  of  the  4  Geo.  4,  c.  64. 

Campbell^  A.  0.  objected.     It  is  a  hearsay  of  a  hearsay. 

Lord  Denman,  C.  J.     I  do  not  know  with  what  view  they  are  put  in. 

Matde,    To  show  that  in  Middlesex  misdemeanants  have  oeen  imprisoned  in 
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Newgate.  I  offer  these  returns  as  a  pablic  act  done  under  a  public  act  of  par- 
liament, and  as  evidence  of  this  matter  of  fact,  that  during  the  time  mentioned 
in  them  the^  gaol  of  Newgate  was  used  as  the  common  gaol  of  Middlesex  for 
misdemeanants  as  well  as  felons. 

Lord  Benman,  0.  J.  You  had  better  put  in  first  any  signed  by  the  de- 
fendant. 

A  witness  from  the  office  of  the  Home  Secretary  produced  a  return  for  the 
city  of  London,  made  in  November,  1884,  and  Mr.  Woodthorpe,  the  town- 
♦7241  ^^^^^  ^^  London,  produced  a  return  made  by  a  Mr.  Cope  to  the  Court 
•^.  of  Aldermen,  of  the  same  date.  Under  the  head  of  misdemeanants 
were  the  words  "Male,  three;  female,  none;"  but  there  was  nothing  to  indi- 
cate whether  they  belong  to  London  or  Middlesex. 

Other  returns,  made  by  previous  keepers  of  Newgate,  were  tendered  in  evi- 
dence, some  of  them  as  containing  statements  distinguishing  the  London  from 
the  Middlesex  cases.     One  by  Mr.  Wontner.  in  1827,  was  offered. 

Campbell  J  A.  G.,  objected.  Where  returns  are  made  under  an  act  of  parlia- 
ment, by  an  officer  speaking  of  his  personal  knowledge,  I  do  not  deny  that  they 
have  been  held  to  be  evidence ;  but  these  are  not  so — ^they  are  founded  on  other 
people's  information. 

Lurd  Denm AN,  C.  J.  Is  it  not  an  immaterial  fiwt  f  The  Secretary  of  State 
only  wants  to  know  the  number  of  persons  in  the  prison,  and  not  where  they 
were  convicted.  If  it  is  an  act  required  to  be  done,  I  should  say  it  ought  to  be 
received  in  evidence. 

Campbell,  A.  Q-.  The  chaplains  are  to  repoft,  and  then  the  keepers  are  to 
make  returns;  and  the  visiting  justices  are  to  report  to  the  justices  at  quarter 
sessions ;  and  they  are  to  make  another  report  and  transmit  it  to  the  Secretary 
of  State.     It  would  be  a  dangerous  precedent  to  admit  such  evidence. 

Mavle,  These  reports  are  evidence,  under  the  admission  of  the  Attorney- 
General  himself,  as  oeing  made  from  personal  knowledge.  But  I  do  not  see 
any  reason  for  the  distinction  as  to  personal  knowledge,  if  the  party  is  clothed 
with  authority  by  the  legislature  to  state  the  facts,  and  it  is  no  matter  how  the 
*7251  ^o^^^S®  ^^  acquired.  It  is  evidence  as  a  document  furnished  by  a 
-*  public  officer  under  a  public  act.  It  is  not  conclusive,  but  it  is  pome  evi- 
dence. 

Erle^  8.  s.  The  act  requires  the  keeper  to  sign  a  paper  in  the  form  of  Sched- 
tde  B.,  and  therefore  he  has  a  public  act  to  penorm,  and  it  goes  through  other 
stages.  Richardson  v,  Mellish,  ante  Vol.  1,  p.  241, (a)  is  an  authority  on  this 
point. 

Addison,  s.  s.  It  is  admissible  on  the  same  ground  as  an  inquisition  of 
lunacy. 

Lord  Denman,  C  J.  I  think  it  is  clearly  admissible  on  this  ground ;  it  is 
an  act  done  by  Mr.  Cope's  predecessor. 

Campbell,  A.  Q.     I  can  distinguish  it  from  Richardson  v,  Mellish. 

Lord  Denman,  C.  J.     I  do  not  put  it  on  that  ground. 

The  return  of  Mr.  Wontner  to  the  Court  of  Alderman  was  then  read,  by  con- 
sent,  from  the  printed  copy  of  the  Parliamentary  Report  of  1827,  p.  334.  It 
ontained  these  words  : — "  Number  of  misdemeanants,  male  8,,female  1, ;"  and 
in  answer  to  question  28  was  this  paragraph  : — <<  Classification  has  been  ob- 
served as  far  as  the  construction  of  the  gaol  will  admit— A  few  prisoners  con- 
victed of  misdemeanors,  in  the  King's  Bench  and  at  the  Clerkenwell  sessions, 
from  want  of  room,  have  been  confined  in  the  felons'  yard." 

(a)  That  case  decided  that  a  book  kept  at  the  East  India  House,  from  returns  given  in 
on  oath  under  the  stat.  53  Geo.  3,  c.  155,  of  the  number  of  passengers  on  board  East 
India  dhips,  was  admissible  in  evidence  in  an  action  on  a  special  agreement,  by  a  captain 
against  a  ship-owner,  for  damages  in  consequence  of  losses  by  not  being  allowed  to  go 
certain  voyages.    Reported,  also,  1  R.  ^  M.  66,  and  2  Bing.  229,  kc,  &c. 


842  RBXt?.  CoPB.    T.  T.  1886.  [725 

*Lord  Denman,  0.  J.    This  must  be  taken  snbjeot  to  the  obaermtion  r»26 
I  made  before,  that  this  is  not  evidence  of  these  facts.     I  most  tell  the  ■- 
jury  so.     It  is  quite  immaterial  to  the  inquiry  under  the  act  of  parliament ;  no 
question  of  that  sort  is  put  under  the  act. 

After  other  returns  pf  the  keepers  had  been  read,  it  was  proposed  to  givB  in 
evidence  some  reports  made  by  the  mayor  and  aldermen. 

Campbdl,  A.  O.,  objected. 

Lord  DsNMAN,  C.  J.  It  does  not  appear  to  me  that  these  reports  stand  upon 
the  same  principle  as  the  others,  because  the  keeper  is  to  return  personally  fi&cts 
he  personally  knows.  But  I  think  they  are  evidence  to  shew  how  those  peiBons 
who  have  the  power  have  dealt  with  the  eaol. 

They  were  read,  and  on  the  part  of  the  defence  an  order  of  the  Court  of  Alder- 
men, under  which  the  defendant  had  acted,  was  relied  on.  To  prove  that  it  had 
been  served,  Mr.  James  Newman  was  called  and  said, — **  The  indorsement  on  this 
order  is  in  the  hand-writing  of  my  late  brother,  who  was  clerk  to  my  &ther,  the 
late  city  solicitor ;  and  in  the  course  of  business  in  the  office,  it  was  my  brother's 
duty  to  serve  notices  and  orders,  and  indorse  them  when  served :  if  an  order 
was  served  it  would  be  my  brotiiier's  duty  to  indorse  it ;  all  papers  served  were 
generally  indorsed.'' 

3faule  objected  to  the  reading  of  the  indorsement 

Mirehousey  C.  S.,  referred  to  Doe  dem.  Patteshall  o.  Turford,  3  B.  &  Ad. 
890. 

*R,  V,  EtchardSf  s.  s.  The  case  of  Doe  v,  Turford  was  much  oonsid-  r^jM 
ered  in  the  Common  Pleas  last^Term,  in  a  case  not  yet  reported.(a)  But  ^ 
I  will  rely  on  Doe  v.  Turford,  and  submit  that  in  a  criminal  case  your  lordship 
will  not  overrule  it.  The  indorsement,  is  the  best  evidence,  as  the  person  who 
served  the  order  is  dead,  and  the  solicitor  is  dead,  and  the  keeper  is  dead.  It 
is  not  conclusive,  but  it  is  prim&  hoiQ  evidence. 

MatUe,,  contri. — ^The  witness  does  not  say  that  all  papers  served  were  always 
indorsed,  but  he  used  the  words  generally  indorsed.  Doe  v,  Turford  was  a  case 
of  hardship,  and  the  Court  were  somewhat  astute  in  looking  |out  for  grounds 
for  admitting  the  evidence,  and  the  circumstances  relied  on  there  do  not  exist 
here. 

Lord  Denman,  C.  J.  I  see  that  Mr.  Justice  Parke  said,  in  Doe  v.  Turfn^, 
that  the  entry  was  admissible,  because  the  fact  that  such  an  entry  was  made  at 
the  time,  was  one  of  the  chain  of /acts  from  which  the  delivery  of  the  notice 
might  lawfully  be  inferred,  and  my  brother  Taunton  speaks  of  the  entry  as 
corroborated  by  circuTMtances.  Now,  here  there  are  no  circumstances.  But  I  do 
not  think  that  at  Nisi  Prius  I  ought  to  exclude  it — I  think  I  ought  to  receive  it, 
but  subject  to  the  opinion  of  the  Court ;  and  if  the  verdict  should  be  in  favour 
of  the  defendant  upon  this  point,  subject  to  having  that  verdict  set  aside.(&) 

*A  verdict  of  Not  guiltv  was  found  upon  the  2nd  count,  and  a  verdict  r^oo 
of  Guilty  was  taken  on  the  others,  subject  to  a  motion  to  the  Court  of  I- 
King's  Bench,  to  enter  a  verdict  of  Not  guilty  if  they  should  think  that  the 
Court  of  Aldermen  had  power  to  make  the  oraer  under  which  the  defendant 
acted. 

Maulcj  Erie,  and  Addutm,  for  the  proseoution. 

4 

{a)  Poole  V,  Dicas,  reported  since:  see  I  Scott,  p.  600,  and  ante,  p.  79.  That  case 
deciaes  that  an  entry  of  the  presentment  and  dishonour  of  a  bill  of  exchange  in  a  book 
kept  in  the  office  of  a  notaxy,  bj  a  clerk  who  presented  the  bill,  proved  to  have  been 
made  at  the  time  and  in  the  ordinary  coarse  and  routine  of  the  office,  is  admissible  evi- 
dence to  shew  the  presentment  and  dishonour  of  the  bill,  on  proof  of  the  death  of  the 
derk. 

(b)  The  verdict  not  being  for  the  defendant  upon  that  point,  of  coarse  the  question 
was  not  argued,  but  the  admissibility  of  the  evidence  appears  to  be  somewhat  supported 
by  the  case  above  cited  of  Poole  v.  Dicas. 
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CamjpheO^  A.  0.,  LaWj  Mrehomej  0.  8.,  R.  V.  RicharcU,  and  R.  Gumey, 
fyr  the  defendant. 

lAUmoiBjw^Aam  i  Oo^  aad  JLF,  ifflpnum.] 


In  the  ensuing  Term  a  rule  nisi  was  granted  according  to  the  leave  given  at 
the  trial^  and  the  qnestion  was  argued  in  Hilary  term,  1837,  when  the  Court  took 
time  to  consider,  and  the  following  judgment  was  afterwards  ffiven  :/— 

Lord  Denman,  C.  J.  This  was  an  indictment  against  the  keeper  of  the  gaol 
of  Newgate,  for  refusing  to  receive  the  prisoners  committed  by  the  justices  of 
the  peace  for  the  county  of  Middlesex,  charged  with  misdemeanors.  The  goal 
of  Newgate  is  the  county  gaol  of  Middlesex,  and  the  justices  of  the  peace  of 
that  county  before,  and  until  the  year  1826,  had  been  in  the  habit  of  commit- 
ting persons  oharsed  with  felonies  and  misdemeanors  to  that  gaol.  The  same, 
however,  is  localTy  situate  within  the  limits  of  the  city  of  London,  and  has 
always  been  under  the  control  and  direction  of  the  Court  of  the  Mayor  and 
Alderman,  the  justices  of  the  peace  for  the  couDty  of  Middlesex  never  having 
visited,  or,  except  as  above  mentioned,  in  any  manner  interfered  therewith. 

Li  the  year  1826,  the  Court  of  the  Mayor  and  Aldermen  made  an  order,  ex- 
*7291  ^^°^^S  ^^°^  ^^  ^^  W^  prisoners  ^committed  on  charges  of  misde- 
^  meaner;  in  obedience  to  which  the  defendant  acted,  and  the  validity  of 
which  raises  the  present  question,  which  depends  upon  the  construction  of  the 
Stat.  4  Geo.  4,  commonly  called  the  Ghiol  Act.  That  act  had  for  its  object,  as 
by  its  recitals  and  provisions  appears,  the  reeulation  of  gaols  and  houses  of 
correction,  and  particularlv  the  classification  of  prisoners  tnerein.  Those  pro- 
visions expressly  extended,  as  by  the  second  section  appears,  to  the  gaols  and 
houses  of  correction  within  the  city  of  London. 

By  the  4th  section  it  is  enacted,  that  the  justices  of  the  peace  for  the  county, 
and  the  places  to  which  the  act  refers,  shall,  by  orders  to  be  made  for  that  pur- 
pose, declare  to  what  class  or  classes  of  prisoners  every  such  gaol  or  house  of 
correction,  or  any  part  or  parts  thereof,  sl^ould  be  applicable. 

This  material  section,  we  think,  must  be  understood  as  applicable  to  cases 
where  the  jurisdiction  and  power  of  committal  were  fullv  known,  and  not  in 
any  way  interfering  therewith.  It  is  also  provided  by  this  same  section,  that 
the  order  above  referred  to  shall  in  each  case  be  signed  by  the  chairman  of  the 
sessions,  and  shall  be  notified  by  the  clerk  of  the  peace  to  the  said  justices  of 
eveiy  such  county ;  a  provision  obviously  applicaole  to  one  and  the  same  ju- 
risdiction, and  which  in  the  present  instance  could  not  have  been  complied 
with. 

The  12th  section  enacts,  that  it  shall  be  lawful  for  the  court  of  mayor  and 
aldermen  of  the  city  of  London,  as  &r  as  the  prisons  within  it  are  concerned, 
and  for  five  justices  of  the  peace  of  general  or  quarter  sessions  respectively,  so 
&r  as  regards  the  prisoners  within  their  respective  jurisdictions,  whether  the 
same  be  a  county,  riding,  division,  or  other  place,  to  make  such  further  rules 
as  to  them  mav  seem  expedient,  subject  to  approval  as  therein  provided. 

In  this  section  also,  which  is  in  pari  materia  with  the  4th,  and  is  only  a  con- 
tinuance of  its  power  at  a  future  time,  the  same  observation  applies  with  respect 
"17301  ^  J^^^^^^^^  *which  seems  to  be  assumed  as  fixed  and  settled,  that  the 
^  court  of  mayor  and  aldermen  of  the  citv  of  London,  and  the  justices  of 
the  peace  at  their  several  courts  of  quarter  sessions,  are  coupled  together  in  the 
descriptions  of  their  functions  and  powers ;  and  with  respect  to  the  latter,  (the 
justices  in  their  courts  of  quarter  sessions),  their  power  is  expressed  to  be  within 
their  respective  jurisdictions ;  and  certainly  they  could  make  no  rule  which 
would  have  the  effect  of  enlarging  their  own  jurisdiction,  or  abridging  that  of 
others.    And  it  is  also  observable,  that  the  effect  of  this  order  is  to  transfer  the 
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expense  of  the  prnoners  committed  for  trial  on  charges  of  misdemeanor  from 
the  city  of  London,  which  heretofore  incurred  it,  to  the  countj  of  Middlesex. 

Then  follows  the  13th  section,  on  which  a  good  deal  of  reliance  was  placed, 
providing  expressly,  that  all  the  powers  given  hy  this  act  to  the  justices  of  the 
peace  at  their  several  courts  of  quarter  sessions,  shall  he  exercised  within  the 
said  city  by  the  court  of  mayor  and  aldermen,  and  not  by  them  as  magistrates 
of  the  court  of  quarter  sessions  for  the  city.  We  think,  however,  that  this  sec- 
tion can  only  be  understood  as  formally  recognising  the  general  authority  of  the 
court  of  mayor  and  aldermen,  and  leaving  their  power  in  the  particular  now 
under  our  consideration  untouched.  It  may  foe  clear  that  the  authority  to  make 
this  order,  if  it  existed  any  where,  was  vested  in  the  court  of  the  lord  major  and 
aldermen  :  that  however  leaves  the  question  of  their  authority  as  it  stood  ;  and 
therefore,  upon  the  whole,  it  is  certain  that  the  jurisdiction  of  the  justices  of 
the  peace  for  the  county  of  Middlesex  is  not  directly  taken  away.  We  think, 
that  when  another  and  general  consistent  purpose  is  apparent  upon  the  act  of 
parliament,  it  would  be  too  much  to  attribute  to  it,  upon  a  doubtful  implicadcm, 
BO  large  and  extensive  a  collateral  effect. 

We  will  only  add,  that  although  the  mode  of  classing  to  be  enforced  by  the 
order  of  the  court,  (and  which  is  "^rather  a  classing  of  prison  than  of  pri-  r«^o) 
soners)  may  not  be  practicable  if  prisoners  charged  with  misdemeanors  *-  ^ 
be  admitted  into  the  gaol,  that  it  does  not  follow  that  there  may  not  be  a  class- 
ification of  prisoners  therein,  though  such  persons  should  be  admitted.  It  fol- 
lows that  the  rule  for  an  acquittal  must  be  discharged. 


Adjourned  Sittings  at  Westminster  afkr  Wkury  Ikrm^  1837. 


STOCKDALE  v.  HANfiARD,  and  Others.    /V6.  7. 

the  House  of  Commons,  in  the  years  1835  and  1836,  made  resolutions  that  parliamentaiy 
papers  and  reports,  printed  for  the  use  of  the  bouse,  should  be  publicly  sold  by  their 
printer ;  and  afterwards  a  report  from  the  Inspectors  of  Prisons  was  ordered  by  the 
house  to  be  printed : — ^Held,  that  if  this  report  contained  a  libel  on  an  individual,  the 
printer  of  the  House  of  Commons  who  sold  it  was  liable  to  an  action,  and  that  the 
resolutions  of  the  house  did  not  render  this  a  privileged  publication. 

Libel.  The  declaration  stated  that  the  plaintiff  was  a  bookseller  and  pub- 
lisher of  books,  and  had  published  very  many  scientific  and  learned  books,  and 
particularly  in  the  year  1827,  "  a  certain  physiological  and  anatomical  book  on 
the  generative  system,  illustrated  with  anatomical  plates."  Yet  the  defendants, 
well  knowing  the  premises,  &c.,and  intending  to  injure  the  plaintiff  in  his  trade, 
and  to  cause  it  to  be  believed  that  he  published  indecent  and  obscene  books,  on 
the  1st  day  of  May,  1836,  ''maliciously  did  publish  and  cause  to  be  published  c 
of  and  concerning  the  said  plaintiff  in  his  said  trade  and  business,  in  a  certain 
book,  purporting  to  be  Reports  of  the  Inspectors  of  Prisons  of  &reat  Britain, 
the  false,  scandalous,  malicious,  and  defamatory  libel  following,  that  is  to  say, 
'  We  also  found  several  books ;  amongst  them  Gruthrie's  Grammar,  a  song  book, 
the  Keepsake  Annual  for  1836,  and  the ,  by (a),  18  plates,  pub- 
lished by  Stockdale,  1827,'  (meaning  the  said  anatomical  and  physiological  work 
and  plates  published  by  the  said  plaintiff) :  '  this  last  is  a  book  of  a  most  disgust- 
ing nature,  and  the  plates  are  obscene  and  ^indecent  in  the  extreme,' "  t^^qo 
to  the  injury  of  the  plaintiff  in  his  said  trade,  &c.  I* 

(a)  These  blanks  were  in  the  declaration. 


i 
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Pleas,  l8t«-"Not  ^ilty.  2d — ^That  after  the  passing  of  a  certain  act  of  par- 
liament of  5  &  6  Will.  4,  entitled  "  An  act  for  effecting  greater  uniformity 'of 
practice  in  the  government  in  the  several  prisons  of  Great  Britain/'  to  wit,  on 
the  1st  of  January,  1836,  the  Bight  Honourable  John  Bussell,  Esq.,  (commonly 
called  the  Bight  Honourable  Lord  John  Bussell),  then  beingone  of  his  majes- 
^B  principal  secretaries  of  state,  nominated  and  appointed  William  Crawford, 
Esq.,  and  the  Bev.  Whitworth  Bussell,  to  visit  and  inspect  every  gaol,  &c,  in  a 
certain  part  of  Great  Britain  called  the  Home  District.  That,  on  the  Ist  of 
March,  1836,  the  said  W.  C.  and  W.  B.,  under  and  by  virtue  of  the  said  nomi- 
nation, visited  and  inspected  a  certain  gaol  called  Newgate,  situate  in  the  Home 
District,  and  did  then  find  in  the  said  gaol  several  books,  and  amongst  these 
books,  Guthrie's  Grammar,  a  song  book,  the  Keepsake  Annual  for  1836,  and  a 
certain  book  with  18  plates,  published  by  the  plaintiff  in  the  vear  1827,  and 
purporting  to  be  so  published,  which  last-mentioned  book  is  the  book  mentioned 
in  tne  declaration  as  the  book  mentioned  to  be  a  book  of  a  most  disgusting  na- 
ture, in  the  book  published  by  the  defendants  in  the  declaration  mentioned, 
lurporting  to  be  the  Beports  of  the  Inspectors  of  Prisons  of  Great  Britain. 
?his  plea  then  went  on  to  aver,  that  the  book  so  found,  and  so  mentioned  to  be 
of  a  most  disgusting  nature,  contained  eighteen  plates  and  divers,  to  wit,  500 
pages  of  printed  letters,  words,  and  figures,  '<  and  was  and  is  of  a  most  disgust- 
ing nature,  and  that  the  plates  thereof,  and  each  and  every  one  of  them,  to  wit, 
then  and  sdways  thereafter  was  and  are  obscene  and  indecent  in  the  extreme }" 
and  that  the  said  book  had  been  published  by  the  plaintiff  in  his  said  trade,  and 
that  the  said  W.  C.  and  W.  B.  made  their  report  to  Lord  John  Bussell,  which 
said  report  contained  the  words  complained  of  in  the  declaration.  The  plea  fur- 
*7331  *^^^  averred  that  the  *word  "We,"  being  the  first  of  the  words  of  the 
•'  libel,  signified  and  purported  the  said  William  Crawford  and  Whiteworth 
Ba88ell,and  that  the  defendants  printed  and  published  200  copies  of  the  reports, 
containing  the  matters  in  the  declaration  complained  of,  as  they  lawfully  might 
(ooncludins  with  a  verification). 

Beplication  to  the  2nd  plea — "  That  the  said  book  with  eighteen  plates,  in 
the  said  last  mentioned  plea  and  in  the  said  declaration  mentioned  as  being  pub- 
lished by  the  said  plaintiff  in  the  year  1827,  is  not  of  a  most  disgusting  nature, 
and  the  said  plates  in  the  said  book  are  not,  nor  is  either  of  them,  in  any  man. 
ner  obscene  and  indecent,  as  in  and  by  the  said  last  mentioned  plea  is  averred," 
(concluding  to  the  country). 

It  was  proved  by  the  son  of  the  plaintiff  that  he  was  present  at  the  purchase 
of  a  book  containing  the  Beports  of  the  Inspectors  of  Prisons,  in  which  were  the 
passages  set  out  in  the  declaration.  This  witness  stated  that  the  book  was  pur- 
chased on  the  16th  of  July,  1836,  at  Messrs.  Hansard's  office  for  the  sale  of 
parliamentary  papers.  In  his  cross-examination  he  said,  "  My  father  has  been 
carrying  on  business  as  a  bookseller  and  publisher,  but  not  as  a  publisher  of 
medical  works.  I  know  from  my  father  that  he  published  a  work,  the  title  of 
which  was,  '  The  Generative  System.'  There  were  copies  of  it  in  my  father's 
shop" — and  a  copy  of  that  publication  being  put  into  the  witness's  hand,  he 
stated  that  it  appeared  to  him  to  be  similar  to  those  he  had  seen  in  the  shop. 

The  libel  was  read.     It  was  exactly  as  set  forth  in  the  declaration. 

Campbdlf  A.  G.,  for  the  defendant.  I  submit,  first,  that  this  is  no  libel ; 
and,  secondly,  that  the  statements  made  are  true.  I  will,  however,  before  I 
proceed  to  the  other  parts  of  the  case,  state  the  circumstances  under  which  these 
reports  have  been  published.  Within  the  last  two  years  an  act  of  Parliament 
*7M1  (^^^  ^^^  ^^^  Will.  4,  c.  38,)  *has  passed,  to  regulate  prison  discipline 
^  in  England.  Under  the  authority  of  that  act  certain  inspectors  nave 
been  appointed,  and  these  inspectors  have  made  their  reports  to  the  Secretary 
of  State  for  the  Home  Department,  who  has  presented  them  to  the  House  of 
Commons,  and  that  house,  thinking  the  reports  valuable  for  the  purposes  of  the 
public  service,  has  ordered  them  to  be  printed,  and  they  were  printed  accord- 
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iogl  J ;  and  then  oame  the  publication  of  them ;  and  that,  too,  is  justified,  under 
an  order  of  the  House  of  Commons. 

Lord  DsNMANy  C.  J.  I  cannot  understand  how  the  authority  of  the  House 
of  Commons  can  be  well  ureed  as  a  justification  for  printing  and  publishing  a 
libel  upon  any  person.  If  me  printing  were  for  the  use  of  the  members  of  the 
House  of  Commons  only,  it  might  be  different;  but  in  this  case  the  printed 
reports  have  been  bought  in  a  public  shop. 

CampbeUf  A.  G.  x  our  lordship  will  recollect  the  case  of  Lake  y.  King, 
which  occurred  in  the  reign  of  Charles  11.,  and  was  decided  by  Lord  Hale  and  the 
rest  of  the  Judges.  There  the  Court  held  the  printing  of  a  petition  presented  to 
a  Committee  of  the  House  of  Commons,  though  it  reflected  on  the  phdntiff*,  was 
no  libel,  and  that  no  action  could  be  maintained.(a)  Li  the  case  of  Bex  «. 
Wright,  8  T.  R.  295,(5)  the  Court  of  King's  Bench  refused  to  grant  a  criminal 
information  for  the  publication  of  a  report  of  a  committee  of  the  House  of  Com- 
mons, although  it  reflected  on  the  character  of  an  individual,  on.the  ground  that 
a  proceeding  of  one  of  the  houses  of  parliament  could  not  be  a  libel.  That  case 
goes  further  than  the  present,  and  1  submit  that  *the  Report  of  the  r^r^ogi 
Inspectors  of  Prisons  is  still  more  privileged,  as  it  has  the  sanction,  nay,  *• 
was  printed  by  the  authority,  of  the  Mouse  of  Commons.  On  the  13th  of 
August,  1835,  the  House  of  Commons  passed  a  resolution  that  parliamentaiy 
papers  and  reports  printed  for  the  use  of  the  house  should  be  rendered  acoes- 
sible  to  the  public  by  purchase  at  the  lowest  price  at  which  they  could  be 
furnished,  and  that  a  sufficient  number  should  be  printed  for  that  purpose. 
That  resolution  was  followed  up  by  another  on  the  18th  March,  1836,  to  the 
effect  that  the  reports  and  papers  should  be  sold  at  a  cheap  rate  (naming  it,) 
and  that  Messrs.  Hansard,  the  printers  of  the  house,  should  be  appointed  to 
conduct  the  sale,  and  make  an  allowance  of  12}  per  cent,  to  the  trade.  The 
defendants,  therefore,  in  printing  the  report  in  question,  have  only  obeyed  aa 
order  of  the  House  of  Commons,  and  are  consequently  privileged.  In  the  time 
of  Lord  Kenyon  the  Court  of  King's  Bench  held,  that  not  only  were  the  parties 

Printing  documents  by  order  of  the  House  of  Commons  to  be  protected,  but  the 
ocumeots  themselves  were  not  to  be  regarded  as  libels ;  and  the  sinsle  author- 
ity which  can  be  cited  on  the  other  side,  if  authority  it  can  be  caUed,  is  the 
ease  of  Mr.  Speaker  Williams,  [prior  to  the  revolution.(c)  But  I  confidently 
submit,  that  in  that  case  the  Judge  decided  most  illegally,  and  I  might  add, 
corruptly,  as  it  was  then  held  that  Mr.  Speaker  Williams,  for  directing  the 
publication  of  ''  Dangerfield's  Narrative,'^  had  been  guilty  of  a  libel.  There 
has  been  no  other  case  in  which  it  was  ever  decided  that  a  party  who  printed  by 
authority  of  the  ^ouse  of  Commons  was  guilty  of  publishing  a  libel.  Neither 
the  case  of  Rex  v.  Lord  Abingdon,  1  £sp.  226,  nor  that  of  Rex  v.  Creevy,  1 
M.  &  S.  278,  applies  to  the  present ;  for  in  both  those  cases  the  parties  had 

Erinted  speeches  which  had  "^been  made  in  the  house,  and  the  privilege  r^yog 
ad  ceased  when  the  speeches  were  published.  I  shall  call  witnesses  ^ 
who  will  establish  the  fact  that  the  defendants  printed  these  Reports  of  the 
Inspectors  of  Prisons  by  order  of  the '  House  of  Commons,  and  I  shall  then 
submit  that  the  defendants  are  entitled  to  a  verdict.  With  respect  to  the  issue 
raised  on  the  second  plea,  it  will  be  proved  that  a  work  having  the  title  of  "  The 
Generative  System,''  which  purported  to  be  written  by  a  person  named  Rober- 
ton,  was  found  in  Newgate,  and  it  will  be  clearly  shewn  that  it  is  a  work  of  the 
disgusting  description  stated  in  the  second  plea. 

(a)  I  Wm's  Saund.  131.  In  that  case  the  only  publication  of  the  petition  containing 
the  libel  was  by  delivering  copies  of  it  to  members  of  the  committee  of  the  House  of 
Commons. 

(b)  Where  the  earlier  authorities  are  collected  and  referred  to. 

{€)  This  case  is  reported  2  Show.  471,  and  Comb.  18,  and  referred  to  10  Har.  St  Tr. 
Append.  33  (n) ;  and  is  mach  discussed  by  Sir  R.  Atkyns  in  his  Tract  on  the  Power  of 
Parliament. 
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For  the  defendants,  it  was  proved  by  the  Bey.  Whitworth  Russell  that  he 
was  one  of  the  Inspectors  of  Prisons,  and  had  made  the  report  in  question,  and 
that  he  found  the  work  entitled  '<  The  Generative  System,"  in  Newgate,  in  the 
possession  of  a  person  named  Folger,  who  was  one  of  the  prisoners. 

A  copy  of  that  work  was  put  in. 

Mr.  Oudge,  the  clerk  of  the  Journals  to  the  House  of  Commons,  produced 
the  order-books  and  register  of  resolutions  of  the  House  of  Commons,  from 
which  were  read  an  order  of  the  22nd  of  March,  1836,  by  which  the  Reports 
of  the  Inspectors  appointed  under  the  provisions  of  the  statute  5  &  6  Will.  4, 
c.  88,  to  visit  the  prisons  of  Oreat  Britain,  were  ordered  to  be  printed.  Also, 
the  resolution  of  the  House  of  Commons  on  the  13th  of  August,  1836,  which 
was  as  follows : — 

''  Resolved — ^That  the  parliamentary  papers  and  reports  printed  for  the  use 
of  the  house  should  be  rendered  accessible  to  the  public  by  purchase  at  the 
lowest  price  at  which  they  can  be  furnished,  and  that  a  sufficient  number  of 
extra  copies  shall  be  printed  for  that  purpose.'' 

Mr.  Gudge  also  produced  the  resolutions  of  the  committee  on  printing,  dated 
March  18, 1836,  which  were  as  follows : — 

^Ai^-|        *''  1.  That  the  Parliamentary  papers  and  reports,  and  also  the  Votes 
^    and  Appendix  to  the  Votes,  should  be  sold  to  the  public  at  the  price  of 
one  halfpenny  per  sheet. 

**  2.  That  all  charts,  plans,  or  drawings  which  these  papers  may  contain  be 
charged  at  the  rate  of  ^d,  for  each  half-sheet,  or  6d.  for  each  whole  sheet,  of 
foolscap  size,  and  Is.  per  sheet  of  larger  size. 

^'3.  That  papers  ox  former  sessions  now  remaining  in  store  be  sold  at  the  same 
rate  as  those  of  the  current  session. 

^*  4.  That  Messrs.  Hansard,  the  printers  of  the  House,  be  appointed  to  con- 
duct the  sale. 

*'  5.  That  in  order  to  render  the  Parliamentary  papers  accessible  to  the  public 
through  the  means  of  other  booksellers,  it  is  expedient  that  a  discount  of  12} 
per  eent.  should  be  allowed  to  the  trade  who  shall  become  purchasers. 

**  6.  That  the  Committee  recommend  that  Messrs.  Hansard  should  charge  in 
their  accounts  the  actual  expense  incurrea  by  them  in  carrying  on  the  sale  as 
proposed  in  these  resolutions." 

The  plaintiff,  in  his  reply,  contended  that  the  work  he  had  published,  wzis  not 
an  obscence  work,  but  was  a  physiological  and  anatomical  work,  which  had  been 
written  by  Dr.  Roberton,  who  was  a  physician,  and  that  he,  (the  plaintiff,)  was 
the  victim  x)f  a  conspiracy. 

Lord  Denman,  C.  J.  (in  summing  up). — ^This  action  is  brought  by  the  plain- 
tiff against  the  defendants  for  the  publication  of  a  libel  contained  in  the  Reports 
of  the  Inspectors  of  Prisons,  which  had  been  laid  before  the  House  of  Commons. 
The  defendants  have  pleaded,  first,  that  they  are  not  guilty  of  publishing  the 
libel ;  and,  secondly,  that  the  libel  is  true — inasmuch  as  the  work  in  question  is 
of  a  disgusting  nature,  and  the  plates  obscene  and  indecent  in  the  extreme  :  there 
*7381  ^°  ^^^  ^  ^^^^^  ground  of  ^defence,  which  has  been  insisted  on  by  the 
^  Attornev  General  under  the  plea  of  the  general  issue,  which  is,  that  the 
publication  by  the  defendants  was  privileged,  in  consequence  of  their  having 
printed  the  Reports  of  the  Inspectors  of  Prisons  by  the  authority  of  the  House 
of  Commons.  The  first  point  is  now  out  of  the  question,  as  the  publication  is 
admitted ;  and,  with  regard  to  the  second  point,  you  will  say  whether  the  plain- 
tiff 's  book  is  of  the  character  imputed  to  it  or  not.  With  respect  to  the  third 
ground,  namely,  that  this  is  a  privileged  publication,  I  am  bound  to  say,  as  it 
comes  before  me  as  a  question  for  my  direction,  that  I  entirely  disagree  with  the 
law  as  laid  down  by  the  Attorney-General.  I  am  not  aware  of  the  existence  in 
this  country  of  anv  body  of  men  whatever  who  can  privilege  any  servant  of 
theirs  to  publish  a  libel  upon  any  individual.  Whatever  arrangements  may  be 
made  by  the  House  of  Commons  with  the  defendants  as  their  servants,  I  am  of 
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opinion,  that  the  publisher  who  pablishes  in  a  publio  shop,  and  espedally  for 
money,  that  which  may  be  injurious,  and  possioly  ruinous,  to  any  one  of  the 
king's  subjects,  must  answer  that  subject  in  a  court  of  justice,  if  challenged  for 
the  publication  of  a  libel ;  and  I  wish  to  say  so  now  most  emphatically  and  dis- 
tinctly, because  I  think  that  if,  on  the  first  opportunity  that  arises  in  a  court  of 
justiee,  on  a  point  of  this  kind  being  stated,  the  point  were  left  unsatis&ctorily 
explained,  the  judge  who  sat  in  that  court  might  become  an  accomplice  to  the 
destruction  of  the  liberties  of  the  country,  and  expose  every  individual  in  it  to  a 
tyranny  to  which  no  man  ought  to  be  called  upon  .to  submit    The  case  of  Rex  v, 
Wright  is  not  applicable  to  the  present,  and  it  seems  to  me  that  it  is  not  in  any 
respect  capable  of  beins  urged  as  an  authority  to  prevent  my  stating  the  law  to  be 
as  1  have  already  stated  it.     My  direction  to  you,  therefore,  is,  ^subject  to  any 
question  hereafter),  that  the  fact  of  the  House  of  Commons  having  directed  Messrs. 
Hansard  to  publish  all  the  Parliamentary  Reports,  is  in  ^itself  no  justifi-    rfTOo 
cation  to  them,  or  to  any  other  bookseller,  if  such  publication  contains  a    *- 
libel  upon  any  man.     If  you  think  that  the  book  referred  to  is  .disgusting,  and 
the  plates  obscene  and  indecent,  you  oueht  to  find  for  the  defendants  on  the  sec- 
ond plea.     You  will  consider  whether  the  book  is  only  a  scientific  exposition  of 
a  subject  that  must  be  explained  and  discussed  in  scientific  books,  or  whether  it 
is  deserving  the  epithets  which  have  been  applied  to  it     I  will  not  make  any 
remarks  upon  the  book  itself — ^you  will  take  it  into  your  hands  and  see  whether 
or  not  the  epithets  that  have  been  applied  to  it  have  been  properly  applied.    If 
you  should  be  of  opinion  that  it  is  of  the  nature  described,  then  the  defendants 
have  made  out  their  justification  ]  but  if  you  should  think  that  the  imputatioDS 
are  not  borne  out,  then  vouwill  have  to  consider  to  what  amount  of  damages  the 
plaintiff  is  entitled.    The  plaintiff  has  complained  greatly  that  he  is  the  victim 
of  conspiracy  and  combination :  but,  really,  the  supposition  that  any  one  indi- 
vidual concerned  in  the  publication  of  these  Reports  was  actuated  by  any  feeling 
of  the  kind,  appears  to  me  to  be  perfectly  irrational  and  absurd.     I  think,  how- 
ever, that  there  is  a  want  of  caution  in  the  drawing  up  of  the  reports  :  I  cannot 
see  why  the  Inspectors  should  mention  any  publication  at  all.     They  went  to 
the  prisons  for  the  purpose  of  reporting  upon  the  prisoners  and  gaolers,  and 
therefore  it  was  their  duty  to  state,  if  they  found  any  of  those  gaolers  leaving  im- 
proper books  in  the  possession  of  the  prisoners :  but  I  do  not  think  it  was  at  all 
necessary  to  mention  the  name  of  '^  Stockdale,"  or  any  other  individual.     I  am 
also  at  a  loss  to  discover  why  they  did  not  insert  the  title  of  the  book,  instead  of 
leaving  the  mysterious  blanks,  which  perhaps  might  convey  a  worse  impressioi 
than  if  the  book  itself  had  been  described.    Indeed  it  seems  to  me  to  be  not 
quite  so  correct  a  Report  as  it  would  have  been  if  the  inspectors  had  merely 
reported  facts,  without  regard  to  the  nature  of  any  particular  work.     Ton  are 
to  take  *the  whole  matter  into  your  consideration,  and  if,  being  satisfied    ^^^ 
that  the  defendants  published  the  Reports,  you  think  they  amount  to  a    ^  ^ 
libel,  you  will  find  your  verdict  for  the  plaintiff  upon  the  first  issue ;  and  if  yoa 
are  of  opinion  that  the  epithets  applied  to  the  plaintiff's  book  are  justified  by  tke 
nature  of  it,  then  you  will  find  your  verdict  for  the  defendants  on  the  plea  of 
justification.     Should  you,  however,  entertain  a  different  opinion,  then  yocr 
verdict  will  be  for  the  plaintiff  generally,  with  such  damage  as  you  think,  und^r 
all  the  circumstances  of  the  case,  he  is  entitled  to. 

Verdict  for  the  plaintiff  on  the  first  issue,  and  for  the  defendants  on  the  sm- 
ond  issue. 

The  Plaintiffy  in  person. 

Campbell^  A.  G.,  and  Cromptonj  for  the  defendants. 

[Attomeyt-—  ,  and  Parket  j"  Preston.'] 

In  the  ensuing  Term  the  plaintiff  applied  for  a  new  trial,  on  the  ground  tb^ 
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the  yerdiot  on  the  seoond  issue  was  a  yerdiot  against  eyidenoe,  but  the  Gonrt 
refused  a  nile.(a) 


♦741]    Adjoaim/ed  StUmga  in  London  after  HUary  Term,  1887. 

BiroaS  LORD  DSNMANy  0.  J. 

CLARE  V.  MANYABD.    Feb.  17. 

A.  bought  a  hone  of  B.,  in  Yorkshire,  for  451.,  warranted  sound,  and  after  bringing  it  to 
London  sold  it  to  C.  for  651,,  which  he  was  obliged  to  repay  G.,  the  horse  proving  un- 
sound;  and  A.  sold  the  horse  at  auction,  as  unsound,  for  17Z.  14«.  ed, :— Held,  that  in 
an  action  on  the  warranty  by  A.  against  B.,  he  could  not  recover  the  lOZ.  profit  which 
he  was  obliged  to  repay,  though  laid  as  special  damage,  and  that  the  measure  of 
damages  was  the  difference  between  the  value  of  the  horse,  if  sound,  (of  which  the 
price  was  only  ttronif  evidence),  and  the  sum  it  brought  as  unsound. 

Held,  also,  that  A.  could  not  recover  the  expenses  of  obtaining  a  certificate  of  unsound- 
ness from  the  Veterinary  College,  or  of  counseVs  opinion,  but  that  he  was  entitled  to 
be  paid  the  expenses  of  bringing  the  horse  to  London,  and  of  its  keep. 

Assumpsit.  The  deokration  stated,  that,  on  the  11th  of  February,  1886, 
the  plaintiff  had  bought  a  horse  of  the  defendUmt,  at  the  price  of  45^,  and  that 
the  defendant  warranted  the  horse  was  sound.  Breach,  that  the  horse  was  un- 
sound. The  declaration  went  on  to  state  that  the  plaintiff  had  sold  the  horse 
to  a  person  named  Collins,  at  55^.,  with  a  warranty  of  soundness,  and  that 
Collins  returned  the  horse,  and  the  plaintiff  was  obliged  to  pay  him  65^.,  and 
3/.  8t.  for  expenses.  Plea,  that  the  plaintiff  had  not  sustained  any  greater 
damage  than  39^.  2s.  Beplioation,  that  the  plaintiff  had  sustained  greater 
damage. 

It  was  opened  by  JBiH,  for  the  plaintiff,  that  the  plaintiff  had  bought  the 
horse  of  the  defendant  at  Northallerton  fair,  for  46^.  warranted  sound,  and  had 
sold  it,  with  a  similar  warranty,  to  Mr.  Collins,  for  55^.,  which  the  plaintiff  had 
been  obliged  to  repay.  He  submitted  that,  although  a  plaintiff  could  not  re- 
coyer  damages  for  not  being  able  to  gain  that  which  by  possibility  he  might 
haye  sained  by  haying  bought  an  article  a  good  bargain,  yet  that  as  the  plaintiff 
had  here  actually  gained  a  profit  of  10^.,  it  was  an  injury  to  him  to  be  obliged 
to  return  that  sum  in  consequence  of  the  horse  not  being  sound. 

It  appeared  that  the  horse  was  sold  at  Dixon's  Repository,  after  the  discoyery 
of  the  unsoundness,  for  171. 14s.  6d. ;  and  the  pliuntiff  claimed,  besides  the 
*7421  ^^^^^'^^  ^between  that  sum  and  45if.,  the  expense  of  bringing  the^horse 
•I  to  London,  the  keep  of  the  horse  from  the  time  of  the  purcnase  from 
the  defendant  to  the  time  of  the  sale  at  Dixon's;  101.  repaid  to  Mr.  Collins;  11. 
Is.  for  an  examination  of  the  horse  at  the  Veterinary  College;  and  II.  Is.  for 
counsel's  opinion. 

Lord  Denman,  C.  J.  The  yeterinary  eertaficate  and  counsel's  opinion  cannot 
be  charged  for :  they  are  no  part  of  the  necessary  expenses ;  the]^  are  merely 
for  the  plaintiff's  own  comfort,  and  to  conyince  him  that  he  can  bring  an  action 
in  safety. 

The  plaintiff  also  claimed  the  following  items  of  charges :  Letters  written 
by  his  attorney  to  the  defendant;  preparing  the  case  for  the  opinion  of  coun- 

(a)  A  select  committee  of  the  House  of  Commons  sat  in  the  session  of  I837|  to  consider 
of  the  privileges  of  the  house  with  respect  to  the  printing  and  puhlication  of  parliament- 
urj  papers.  That  committee  made  a  very  elaborate  Report,  in  which,  and  in  the  Appen- 
dix to  it,  a  great  number  of  precedents  and  authorities,  both  parltamentaiy  and  legal,  are 
referred  to. 
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gel;  and  also  a  sum  of  IZ.  Si.  Qd,  for  the  servioe  on  the  defendant  in  York- 
shire of  the  notice  that  the  horse  would  be  sold  at  Dixon's.  It  was  proved  by 
Mr.  Briggs,  one  of  the  attorneys  for  the  plaintiff,  that  he  had  written  two  letters 
to  the  defendant,  and  had  received  no  answer  to  either,  and  that  he  therefore 
sent  the  notice  to  an  attorney  resident  in  Yorkshire  to  have  it  serred  on  the 
defendant.  ' 

(7.  OremDeUf  for  the  defendant.  Where  a  person  buys  a  horse  which  toras 
oat  not  according  to  its  warranty,  he  may  sell  it  within  a  reasonable  time,  and 
he  is  entitled  to  be  paid  for  the  keep  of  the  horse,  and  for  necessaiy  expenses 
daring  that  reasonable  time;  and  this  he  may  recover  from  the  person  who 
warranted  it,  together  with  ^e  diJQbrence  in  the  price  between  what  he  gave 
for  it  and  what  it  sold  for  after  the  discovery  of  the  unsoundness.  If  the 
plaintiff  got  10^.  more  for  this  horse  than  he  gave  for  it,  the  defendant  is  not 
liable  for  that.  There  was  a  case  of  a  person  who  bought  a  horse  at  Newcastle 
for  402L,  and  it  was  a  few  weeks  afterwards  sold  in  a  hunting  field  for  200 
guineas.  If  that  horse  had  tamed  out  not  according  to  ^warranty,  could  m^g 
it  be  said  that  the  dealer  who  sold  it  for  40^.  at  Newcastle  was  not  only  ■- 
to  give  back  the  40^.,  and  pay  the  expenses,  but  also  to  pay  170^.  more  to  make 
up  the  200  guineas  f  Su(^  a  thin^  would  be  monstrous.  The  charges  for  the 
attorney  writing  letters  and  preparing  a  case,  the  certificate  at  the  VetCTiMiy 
College,  and  for  the  counsel  s  opinion,  are  none  of  them  recoverable  in  this 
action. 

Lord  BK9MAN,  €.  J.  (in  summing  up).  As  the  warranty  and  the  unsound- 
ness are  admitted  on  tiiie  reoord,  the  only  question  is  the  amount  of  the  dama- 
ges. The  &st  item  claimed  is  the  loss  on  the  value  of  the  horse.  I  am  of 
opinion  that  the  amount  of  damages  is  what  the  horse  would  be  worth  if 
sound,  deducting  ^e  price  it  sold  for  after  the  discovery  of  the  unsoundness; 
and  I  think  the  price  at  which  it  was  sold  to  the  plaintiff  is  not  conclusive  as 
to  its  value,  though  I  think  it  very  strong  evidence.  I  think  the  plaintiff  is 
entitled  to  the  expenses  of  bringing  the  horse  up  to  London,  and  also  for  the 
time  he  kept  it.  With  respect  to  his  attorneys'  charges  I  think  that  no  l^;al 
charges  can  be  recovered.  Parties  must  do  what  they  think  is  right,  and  the 
expense  of  getting  the  experience  of  attorneys  to  advise  is  not  to  be  repaid  bv  the 
other  party.  Nothing  of  that  sort  can  be  allowed  in  damages ;  and  everything 
(tf  that  nature  that  a  plaintiff  is  entitled  to  will  be  allowea  in  the  taxation  of 
costs.  The  expenses  of  the  counsel's  opinion,  and  the  certificate  at  the  Yeteri- 
naiy  College,  the  plaintiff  is  also  not  entitled  to  recover.  The  charee  of  liL 
8s.  Qd.  for  serving  the  notice,  I  think  is  reasonable,  as  the  letters  of  Uie  attor- 
ney were  not  answered.  ' 

EiU.    I  understand  that  your  Lordship  thinks  that  the  plaintiff  is  not  en- 
tiiled  to  recover  die  10/L  which  he  paid  back  to  Mr.  Collins. 

Lord  Denmak,  C.  J.  There  is  no  evidence  that  the  horse  was  worth  10/. 
more  than  the  plaintiff  gave  for  it  *There  is  a  case  of  Cox  v.  Walker,  iwii 
now  before  the  court,  ft  was  tried  at  Kingston,  and  there  a  horse-dealer  ^ 
had  sold  the  horse  to  a  liverv  stable  keeper,  who  sold  it  to  Sir  John  Johnstone 
at  a  higher  price.  In  all  the  law  of  the  world,  I  believe  this  is  a  new  point 
Hy  view  of  it  is,  that  the  fair  value  of  the  horse,  if  sound,  is  the  measure  of 
the  damiM^s,  and  that  the  sum  the  plaintiff  gave  is  only  the  evidence  of  the 
value.    The  case  of  Curtis  v.  Hannay,  3  Esp.  82,(a)  bears  on  the  present. 

{a)  In  that  case  Lord  Eldon  said,  that  "  he  took  it  to  be  clear  law.  that  if  a  person 
porcnases  a  horse  which  is  warranted,  and  it  afterwards  turns  ont  that  the  horse  was 
unsound  at  the  time  of  the  warrantji  the  buyer  might,  if  he  pleased,  keep  the  horse,  and 
bring  an  action  on  the  warranty,  !n  which  he  would  be  entitled  to  recover  the  diffisrence 
~  between  the  value  of  a  sound  horse  and  one  with  such  defects  as  existed  at  the  time  of 
the  warranty,  or  he  might  return  the  horse  and  bring  an  action  to  reoorer  the  Ml  money 
paid,  but  in  the  latter  case  the  seller  had  a  right  to  expect  that  the  horse  should  be  i»- 
tnmed  in  the  same  state  that  he  was  in  when  sold,  and  not  by  any  means  diminished  ia 
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There  ib  no  evidence  tbftt  the  horse  was  worth  101.  more  than  the  plaintiff 
gave  for  it. 

JBtQ,    Mr.  Collins  gaye  it. 

Lord  BenmaN;  G.  J.  Yes;  bat  yon  charge  for  keeping  the  horse  in  the 
meantime,  which  miffht  have  improved  it. 

Verdict  for  the  defendant — ^the  jury  adding^  ^'  We  consider  S9l  2$.  enough 
to  cover  the  expenses.'' 
Hm  and  Bushy,  for  the  plaintiff. 
O.  OrewweU  and  Orainger^  for  the  defendant. 

Attonejs— Prewj^Atofi  j-  J9r^^«,  and  MOne  j-  Co.] 

*7451  *^  ^^  ensoiDg  term,  StU  moved  the  Court  for  a  rule  for  a  new  trial, 
J  on  the  ^und,  that  the  plaintiff  was  entitled  to  recover  tiiie  10^.  in  ad- 
dition to  the  price  originally  paid  for  the  horse,  and  expenses  of  the  keep,  &c. 
He  did  not  claim  it  as  the  value  of  the  good  bargain  which  the  plaintiff  had 
loet,  but  as  a  remuneration  for  the  capit^  which  the  plaintiff  had  expended, 
and  the  labour  which  he  had  bestowed  upon  the  horse,  which  had  increased  its 
value. 

Ths  Court,  however,  refused  to  disturb  the  verdict,  saying,  that  this  claim, 
in  substance,  amounted  to  a  claim  of  compensation  for  the  loss  of  a  good  bar- 
gain, which  could  not  be  allowed  as  damages  in  such  an  action. 


•746]  COURT  OF  EXCHEaUER. 

Adjourned  i^t^ga  ai  WeOmineter  afUr  Wary  Term,  1837.. 

BITOEB  LORD  ABINQSR,  G.  B. 

HABT  Esq.,  v.  ALEXANDER,  Esq. 

If  a  debtor,  who  is  a  partner  in  a  firmi  leayes  that  firm,  and  any  person  trading  with  the 
firm  has  notice  of  it,  and  goes  on  trading  with  the  firm  and  making  fresh  contracts,  the 
retiring  partner  is  not  liable  though  no  new  partner  joins  the  firm. 

If  a  creditor,  knowing  of  the  retirement  of  one  of  the  firm,  draw  for  part  of  his  balance, 
and  send  in  more  goods ;  or  if  he,  knowing  of  the  retirement,  strike  a  fresh  balance 
with  the  new  firm  for  a  different  rate  of  interest ;  or  if  a  new  partner  join  the  firm,  and 
the  creditor,  knowing  of  the  retirement  of  the  late  partner,  accepts  an  account  in  which 
the  new  partner  is  made  liable  for  the  balance;  in  each  of  these  cases  the  retiring 
partner  is  discharged. 

The  creditor's  knowledge  of  retirement  of  a  partner  may  either  be  shewn  by  direct  eri- 
dence,  or  the  jury  may  infer  it  from  circumstances. 

The  fact  that  the  dissolution  of  a  partnership  was  adrertised  in  a  newspaper  may  be 
given  in  eridence,  although  it  cannot  be  proved  that  the  other  party  saw  that  news- 
paper. So  evidence  may  be  given  that  it  was  tibe  usage  of  a  firm  to  send  circulars  to 
their  customers  on  any  change  of  partners ;  but  an  enUy  by  a  deceased  clerk  in  India, 

value;  for,"  his  lordship  said,  "if  a  person  keeps  a  warranted  article  for  any  length  of 
time  after  discovering  its  defects,  and  when  he  returns  it  it  is  in  a  worse  state  than  it 
would  have  been  if  returned  immediately  after  the  discovery,  I  think  the  party  can  have 
no  defence  to  an  action  for  the  price  of  the  article,  on  the  ground  of  non-compliance  with 
the  wenrnn^,  bat  must  be  left  to  his  action  on  the  warranty,  to  recover  the  difference  in 
the  value  oi  the  article  warranted  and  its  actual  value  when  sold." 
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written  under  a  copy  of  a  circular,  "  Oapt  H.,  original,  per  Alia/'  is  no  eridence  that 
Gapt.  H.  received  the  letter,  or  that  the  original  was  sent  bj  the  ship  Asia. 

Assumpsit  for  money  lent,  money  had  and  reoeived,  interest,  and  on  aooonnt 
stated.  Pleas — ^first,  eeneral  issue  : — secondly,  the  Statute  of  Limitations ; — 
thirdly,  that  prior  to  the  month  of  May,  1816,  the  defendant  was  a  partner  is 
the  firm  of  Alexander  and  Co. ;  that  the  debt  in  the  declaration  mentioned 
was  due  from  that  firm,  and  that  on  the  1st  of  May,  1816,  the  defendant  re- 
tired from  the  firm,  and  Arthur  Jacob  Macann  became  a  partner,  of  which  the 
plaintiff  had  notice ;  and  that  in  consideration  that  A.  J.  Macann  would,  with 
the  assent  of  plaintiff,  become  liable  for  the  said  debt,  the  plaintiff  agreed  with 
the  defendant  and  the  said  firm,  and  discharffed  the  defendant.  This  plea  then 
went  on  to  aver  that  A.  J.  Macann  became  liable  to  the  plaintiff,  whereby  the 
defendant  was  discharged ; — ^fourth  plea,  exactly  similar  to  the  tnird,  but  stat- 
ing that  the  defendant  left  the  firm  on  the  first  November,  1818,  substitntiDg 
the  names  James  Young  and  Thomas  Bracken  for  that  of  Mr.  Macann ; — ^fifth 
plea  exactly  similar  to  the  third,  but  stating  that  the  ^defendant  left  the  r^^i-j 
firm  on  the  Ist  of  May,  1820,  and  substituting  the  names  J.  A.  Suther-  ^ 
land  and  (George  Ballard  for  that  of  Mr.  Macann; — sixth,  exactly  similar,  ex- 
cept that  it  stated  that  the  defendant  left  the  firm  on  the  1st  of  May,  1822, 
and  substituting  the  name  of  Nathaniel  Alexander  for  that  of  Mr.  Macann.(a) 

It  was  opened  by  Sir  W.  FoUett,  for  the  plaintiff,  that  the  plaintiff,  Gapt 
Hart,  was  an  officer  in  the  East  India  Oompany's  military  service,  who  had  in 
the  year  1818,  opened  an  account  with  the  firm  of  Alexander  &  Co.,  of  Calcutta, 
which  firm  had  fiiiled  in  the  year  1882.  The  defendant,  Mr.  Henry  Alexander, 
had  been  a  partner  in  that  firm,  which  had  rendered  regular  accounts  of  principal 
and  interest,  and  paid  interest  to  the  plaintiff.  The  defendant,  it  was  alleged,  had 
retired  from  the  firm,  but  it  *was  contended  that,  on  the  authority  of  the  r«7  jo 
cases  of  David  v.  Ellice,  5  B.  &  0.  196,  and  8  D.  &  R.  690,  Thompson  >•  '^ 
V.  Perceval,  8  N.  &  M.  167,  and  Eirwan  v.  Kirwan,  2  C.  &  M.  617,  he  would 
still  remain  liable  for  the  balance,  which  amounted  to  18,100/. 

On  the  part  of  the  plaintiff,  accounts  rendered  by  the  firm  of  Alexander  and 
Go.  to  the  plaintiff  of  principal  and  interest  remaining  in  their  hands,  belong- 
ing to  the  plaintiff,  were  put  in,  commencing  in  the  year  1816,  and  ending  m 
the  year  1832,  when  the  firm  of  Alexander  &  Co.  failed.  The  acooants  for 
1816, 1817,  and  1818,  were  signed  by  the  defendant — the  first  of  them  statiof 
interest  at  10  per  cent.,  and  the  other  two  at  9  per  cent.  In  the  later  account 
the  interest  varied  from  5  per  cent,  up  to  8  per  cent.,  and  continued  at  the  lat- 
ter sum  from  the  year  1828  to  the  year  1882. 

(a)  The  defendant,  in  fact,  left  the  firm  on  the  Ist  of  May,  1822,  when  Mr.  K.  Alezaader 
joined  it.  The  6th  plea  was  therefore  the  only  one  of  this  set  of  pleae  that  was  mipportad 
by  the  eridence.  Ab  the  form  of  the  plea  may  be  nseful  in  practice,  we  have  BubjoiBC^ 
it. 

"And  for  a  farther  plea  in  this  behalf,  the  said  defendant  says,  that  he  the  said  defta- 
dant  heretofore,  to  wit,  in  the  month  of  May,  1822,  carried  on  business  as  a  partner  in  s 
certain  copartnership  under  the  firm  and  style  of  Alexander  k  Co.,  and  that  the  said  debt 
in  the  said  declaration  mentioned  was  due  and  owing  from  the  said  firm  of  Alexander  t 
Co.  to  the  said  plaintiff;  and  that  heretofore,  to  wit,  on  the  1st  day  of  May,  1822,  he  tbc 
said  defendant  retired  from  the  said  copartnership,  and  one  Nathaniel  Alexander  thei 
became  a  partner  in  the  said  firm,  and  the  said  business  was  continued  to  be  carried  oi 
under  the  firm  and  style  aforesaid,  whereof  the  said  plaintiff  then  had  notice;  and  ther^ 
upon,  afterwards,  in  consideration  that  the  said  Nathaniel  Alexander  would,  with  the  tt- 
sent  and  knowledge  of  the  said  plaintiff,  when  he  so  became  partner  as  aforesaid  as  t 
member  of  the  said  firm,  become  liable  to  and  responsible  for  the  said  debt  so  due  aad 
owing  as  aforesaid  to  the  plaintiff,  he  the  said  plaintiff  agreed  with  the  said  firm  and  tlic 
said  defendant  to  discharge,  and  did  discharge,  the  said  defendant  ttom  all  liability  h 
respect  thereof;  and  that  the  said  Nathaniel  Alexander  did  become  as  aforesaid  liable  ts 
and  responsible  for  the  said  debt  so  due  and  owing  as  aforesaid,  whereby  the  said  defo- 
dant  became  and  was  discharged  as  aforesaid ;  and  this  the  said  defendant  is  raa^y  t» 
verify,"  Ac. 
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Campb^f  A.  Q.J  for  the  defendant,  opened  that  the  defendant  left  the  firm 
of  Alexander  &  Co.,  in  the  year  1822,  having  executed  a  deed  for  that  purpose. 
The  dissolution  of  partnership  was  advertiMd  in  newspapers,  which  would  be 
traced  to  the  knowledge  of  the  plaintiff,  and  a  circular  had  also  been  sent  to  the 
pUuntiff  by  a  clerk  who  was  now  dead ;  and  in  the  year  1828,  the  defendant  was 
a  candidate  for  the  East  India  direction,  and  afterwards  became  a  director,  the 
East  India  Directors  beine  prohibited  from  trading  by  the  act  83  Geo.  8,  c. 
52,  s.  160.  Besides  this,  tne  plaintiff  had,  in  the  year  1838,  sent  out  a  power 
of  attorney  authorizing  his  attorney  to  prove  his  debt  upon  the  estate  of  the 
firm  in  India,  he  having  also  in  the  vear,  1881,  signed  and  filled  up  the  date 
of  a  power  of  attorney,  relating  to  the  propertv  of  his  brother-in-law  who  died 
in  Persia,  in  which  the  firm  was  described  as  Messrs.  Young,  Brookes,  Ballard, 
Sutherland,  and  Nathaniel  Alexander. 

unAiQ-i       *The  deed  executed  b^  the  defendant  on  the  1st  of  May,  1822,  dis- 
1  solving  his  partnership  with  the  firm  of  Alexander  &  Co.,  was  put  in,  as 
were  the  power  of  attorney  of  1831,  and  the  power  of  attorney  to  prove  the  debt 
under  the  bankruptcy  of  the  defendant's  partners  in  India. 

Sir  F,  FoUock,  for  the  defendant,  proposed  to  put  in  the  India  Gkizette  of  May 
6th,  1822,  containing  a  notice  from  Alexander  &  Co.,  stating  that  Mr.  Henry 
Alexander  (the  defendant)  had  ceased  to  be  a  partner  in  their  agency  concern. 

Sir  W.  FoUeU.  I  submit  that  this  is  no  evidence  against  the  plaintiff,  unless 
it  can  be  shewn  that  he  saw  it. 

Lord  Abinqbr,  C.  B.  I  think  it  is  receivable.  It  does  not  prove  that  the 
plaintiff  knew  of  the  dissolution  of  the  partnership,  but  it  is  evidence  that  the 
defendant's  ceasins  to  be  a  partner  was  not  secret.  The  deed  which  has  been 
put  in  proves  the  fact  of  the  dissolution  of  partnership,  and  this  newspaper  is 
evidence  that  it  was  not  a  secret  dissolution. 

The  advertisement  in  the  India  Gazette  was  read. 

Sir  F,  Pollock  proposed  to  shew  that  it  was  the  practice  of  the  house  of  Messrs. 
Alexander  k  Co.,  on  any  change  of  partners,  to  send  circulars  to  their  consti- 
tuents, and  to  paste  in  a  book  a  copy  of  the  circular,  and  to  write  under  it  the 
address  of  each  letter  and  the  ship  it  was  sent  by.  These  entries  of  the  addresses 
having  been  made  by  a  deceased  clerk — 

Sir  W,  FoUeU.  I  contend  that  this  is  not  evidence.  In  the  case  of  Bemas- 
coni  V,  Farebrother,  an  entry  made  by  a  deceased  sheriff's  officer  that  he  had 
arrested  a  party,  was  held  not  to  be  evidence. 

*7601  *^^^  FoRock.  By  the  course  of  the  office  the  name  of  the  ship  is 
-■  written  by  a  clerk,  who  knows  that  the  letter  went  by  a  particular  ship. 
In  the  case  of  Doe  d.  Pateshall  v.  Turford,  8  B.  &  Ad.  89,  it  was  held  that  the 
memorandum  of  a  deceased  clerk,  coupled  with  the  proof  of  the  practice  of  the 
office,  was  evidence  of  the  service  of  a  notice. 

R,  F.  Richards,  for  the  defendant.  The  entry  in  Bemasconi  v.  Farebrother 
was  rejected  because  it  was  not  the  duty  of  the  baiHff  to  make  an  entiy.  In 
the  case  of  Poole  v.  Dicas,  1  Scott,  600,  it  was  decided  that  the  entry  of  a  dis- 
honour of  a  bill  by  a  deceased  notary's  clerk,  was  evidence  of  a  presentment  of 
th^  bill  and  of  its  dishonour.  So,  in  the  case  of  Mark,  Assignee  of  Colnaghi  v. 
Lahee,  8  Bing.  N.  C.  408,  it  was  held  that  the  entry  of  a  tender  and  refusal, 
made  by  a  deceased  attorney's  clerk,  in  his  day-book,  was  admissible  in  evidence 
to  prove  the  tender.(a) 

Lord  Abinqeb,  C.  B.  The  proper  way  of  putting  it  is  this — ^You  should  ask, 
Is  it  the  practice  of  the  house  to  enter  the  name  of  the  ship  against  the  name  of 
the  person  ?  and  then  to  ask,  What  does  that  indicate  ? 

The  deposition  of  Carraput  Aratoon  Yertannes,  taken  in  India,  was  read.    It 

(a)  The  groand  of  the  decision  in  that  ease  was,  that  the  entry  was  an  admission  by 
the  deceased  that  he  had  the  sum  in  his  hands,  and  had  not  paid  it  away;  and  that, 
therefore,  it  was  an  entry  charging  himself. 
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stated;  inter  aliEy  '^  The  papers  are  copies  of  entries  in  the  prodaced  hook  of  dr- 
calars,  and  the  respeotiye  addresses  are  true  copies  of  the  addresses  of  the  circa- 
lars/'  One  of  them  was,  "  Capt.  Hart,  Ist  Batt.,  Original  per  Asia.''  (These 
were  in  the  handwriting  of  a  deceased  clerk). 

Sir  W.  FoUett  I  submit  that  this  is  not  evidenoe.  This  entry  is  made  be- 
fore the  letter  is  sent.    This  is  no  eyidenoe  of  what  the  deceased  did. 

*Lord  AbingeB|  0.  B.    It  does  not  say  that  the  deceased  clerk  gave  nn^i 
the  letter  to  the  captain  of  the  ship.    That  distingoishes  it  from  all  the  >- 
other  cases. 

Sir  F.  Pollock,  I  am  entitled  to  ffive  eyidenoe,  that  it  was  the  practice  of 
the  house  to  send  circulars  on  eyery  change  in  the  firm. 

Lord  Abinqeb,  0.  B.  The  &ot  that  circulars  were  generally  sent  I  will  le- 
ceiye  in  eyidence;  but  that  does  not  shew  that  a'particuhir  person  received  a  cir- 
cular, except  upon  the  presumption  that  a  jury  may  make  upon  the  genenl 
habit. 

It  was  proved  that  in  March  1823,  the  defendant  became  a  candidate  for  the 
East  India  Directorship,  and  that  he  published  an  advertisement  in  thirteen  daily 
London  newspapers,  from  one  of  which  (the  Courier)  it  was  read.  The  adver- 
tisement stated,  inter  alia,  that  the  defendant  had  been  connected  with  commer- 
cial pursuits  in  India,  <<  but  that  connexion  has  now  ceased." 

To  shew  that  the  pluntiff  knew  of  this  advertisement,  it  was  proved,  by  Mr. 
Tiffin,  the  proprietor  of  the  newsroom  at  Hythe,  that  the  plaintiff  had  been  a 
subscriber  to  that  room  from  the  year  1822  to  the  year  1827,  and  had  attended 
the  room  frequentiy,  the  Oourier  newspaper  having  been  regularly  taken  there 
during  the  time. 

It  was  admitted  that  the  defendant  became  an  East  India  director  in  the  year 
1823,  and  had  continued  so  ever  since,  except  when  he  had  gone  out  by  rotar 
tion. 

Lord  Abinqeb,  0.  B.  What  do  you  say  to  the  plea  of  the  Statute  of  limi- 
tations. 

Sir  Wi  FoOeU,  The  accounts  go  down  to  1832,  with  receipts  and  payments 
on  both  sides'.  Under  the  date  of  *April  the  3d,  1831,  there  is  a  charge  r^-^co 
of  "  Postage  and  petty  charges.''  "• 

Lord  ABiNaxB,  G.  B.  £  a  case  where  a  man  has  ceased  to  bea  partner,  any 
admission,  except  by  payment  of  principal  or  interest  under  Lord  Tenterden's 
Act,  is  not  sufficient. 

Sir  W.  FolUu.  If  you  seek  to  bind  a  partner  by  the  acknowledgment  of  a 
debt,  I  know  it  must  be  by  payment,  but  I  have  always 'understood  that  the  act 
did  not  apply  to  open  accounts;  and  I  submit  that  the  defendant  haying  been  a 
partner,  he  is  still  liable  except  he  proves  his  special  pleas. 

Lord  Abingeb,  C.  B.    You  may  go  to  the  jury. 

Sir  W.  FoUett  replied,  and  submitted  that  the  plaintiff  did  not  know  of  the  re- 
tirement of  the  defendant,  and  that  he  had  not  taken  the  credit  of  the  new  firm 
instead  of  that  of  the  former  firm. 

Lord  Abinqer,  C.  B.,  (in  summing  up).  To  ask  you  if  there  was  an  agree- 
ment bv  the  plaintiff  to  discharge  the  defendant,  is  to  put  the  case  upon  a  false 
issue,  the  agreement,  if  any,  being  an  agreement  raised  by  construction  of  law, 
the  true  question  being,  whether  ue  plaintiff  did  not  go  on  dealing  with  the  new 
firm  and  making  up  fresh  accounts  with  them,  so  as  to  discharge  the  defendant. 
In  the  year  1822  the  defendant  executed  a  deed,  thereby  dissolving  his  partner- 
ship with  the  firm  of  Alexander  &  Co.  ]  but  that  will  not  affect  the  plaintiff  un* 
less  he  had  notice  of  it.  In  the  year  1823  the  defendant  became  a  candidate  for 
the  East  India  Directorship,  and  after  that  a  director,  the  directors  not  being 
allowed  to  trade ;  whether  the  plaintiff  knew  that  is  for  you  to  consider,  but  one 
can  hardly  suppose  that  a  person  who  had  lived  in  India  would  be  the  most 
^ignorant  as  to  who  were  the  directors,  and  as  to  this  prohibition.  The  r^y^o 
plaintiff  was  not  bound  to  know  the  law  as  to  the  prohibition^  for  though   ^ 
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in  criminal  oases  every  man  is  held  to  be  bound  to  know  tbe  law,  it  is  because 
he  acts  at  his  peril;  but  that  rule  does  not  apply  to  a  case  of  this  kind.  You 
will  also  consider  Whether  you  think  the  plaintiff  read  the  advertisement  in  the 
Courier,  in  which  the  defendfmt  expressly  stated  that  he  had  retired  from  the 
firm.  The  defendant  has  not  given  direct  evidence  of  notice  to  the  plaintiff; 
still  you  cannot  expect  the  same  complete  evidence  in  a  casein  India  in  1822  as 
you  would  of  what  occurred  in  England  a  year  or  two  ago.  In  the  India  Oazette 
of  the  6th  of  May,  there  is  an  advertisement  of  the  dissolution;  whether  the 
plaintiff  was  in  India  at  that  time  I  know  not,  but  the  GhuEctte  in  England  is  the 
usual  evidence  of  a  dissolution  of  partnership,  even  against  persons  who  are  not 
proved  to  have  read  the  Oazette  at  all,  because  a  person,  not  knowing  who  may 
trust  a  firm  hereafter,  announces  his  leaving  it  by  an  advertisement  in  the  Gaiette, 
If  you  think  that  the  plaintiff  did  not  know  that  the  defendant  had  in  het  left 
the  firm,  the  plaintiff  would  not  be  deprived  of  his  remedy  against  the  defendant 
as  his  original  debtor ;  but  if  he  did  know  of  the  retirement  of  the  defendant,  I 
take  it  as  matter  of  law  that  the  accounts  put  in  shew  that  the  plamtiff  has  dis- 
charged the  defendant.  If  the  plaintiff  was  aware,  either  by  direct  notice  or 
otherwise,  that  the  defendant  had  left  the  firm,  I  think  that)  as  the  rate  of  interest 
changes  every  year,  it  is  a  new  contract  with  the  new  firm,  and  not  a  continuance 
of  the  dealing.  In  1831,  the  plaintiff  signs  a  power  of  attorney,  naming  other 
persons,  and  not  the  defendant,  as  the  partners.  You  will  consider  whether 
from  that  you  think  the  phuntiff  knew  of  the  retirement  of  the  defendant.  It 
is  not  suggested  that  the  plaintiff  is  a  person  of  weak  intellect,  or  that  he  does 
not  know  what  he  sgns.  The  receipt  of  the  dividend  under  the  bankruptcy 
does  not,  I  think,  amount  to  much.  The  only  way  in  which  the  plaintiff  can  re- 
*7541  ^^^^  ^  ^7  7^^  being  satisfied  that  he  had  no  knowledge  *that  the  de- 
^  fendant  had  left  the  finn ;  but  if  you  think  that  the  plaintiff  was  in  sucli 
a  situation,  and  with  such  an  aptitude  for  business,  that  he  had  reasonable  ground 
to  know  that  the  defendant  had  left  the  firm,  the  defendant  is  entitled  to  your 
verdict.  If  the  Attomey-Gkneral  could  have  proved  that  a  letter  directea  to 
the  plaintiff  was  put  on  board  a  particular  ship,  evidence  that  that  ship  had  ar- 
rived, would  lead  to  an  inference  that  the  plaintiff  had  received  the  letter;  but 
it  cannot  be  proved  that  the  circular  which  was  addressed  to  the  plaintiff  got  on 
board  the  ship.  General  evidence  is  ^ven  that  letters  were  written  on  changes 
of  partnership,  but  as  no  evidence  is  given  of  the  sending  of  a  letter  to  the  plain- 
tiff, I  think  that  less  turns  on  that  t£kn  on  the  other  pa^  of  the  case.  I  take 
the  law  to  be  this :  Where  a  debtor  who  is  a  partner  in  a  firm,  leaves  that  firm, 
and  any  person  tradins  with  the  firm  has  notice  of  it,  and  he  goes  on  dealing 
with  the  firm  and  making  fresh  contracts,  that  discharges  the  retiring  partner, 
though  no  new  partner  comes  in.  So  it  is  if  the  creditor  draws  for  wt  of  his 
balance,  and  sends  in  more  goods ;  so,  if  the  creditor  strike  a  fresh  balance  with 
the  new  partners  for  a  different  rate  of  interest;  so  if  a  new  partner  comes  in, 
and  the  creditor  accept  an  account  in  which  the  new  partner  is  made  liable  for 
the  balance — that  discharges  the  old  firm,  as  both  firms  cannot  be  liable  at  once 
for  the  same  debt.  This  is  the  law  as  laid  down  in  several  cases,  in  which  in- 
deed, there  is  some  contradiction ;  however,  I  believe  that  what  I  have  stated 
is  the  result  of  them.  Verdict  for  the  defiandant. 

Sir  W.  FoUettj  and  John  Evans,  for  the  plaintiff. 

CampbeUf  A.  G.,  Sir  F,  PoUock,  and  R.   V.  Richards^  for  the  defendant. 

rAttomeys— ParA«r  ^  TT.,  and  Dawa  J  Co.] 


In  the  ensuing  term  Sir  W,  FoUett  applied  for  a  new  trial,  but  [the  Court 
refused  a  rule. 
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*  Adjourned  JSSUings  in  London  after  JSlary  Ikrm^  1837. 


HOGAN  9.  SHAKPE.    Feb.  16. 

An  actioa  for  keeping  a  ferocious  dog,  whieh  bit  the  plaintiff  (the  defendant  weD  know- 
ing the  dog  to  be  ferocioni,)  does  not  lie,  nnleu  the  defendant  knew  that  the  dog  wu 
accottomed  to  bite ;  and  the  defendant  maj  arail  himself  of  snch  want  of  knowledge, 
under  the  plea  of  the  general  Issue. 

Cass.  The  declaration  stated  that  the  defendant  kept  a  dog  "  of  a  ferodooB 
and  mischievonfl  disposition,  well  knowing  him  to  be  so."  Fleas — ^Ist,  not 
guilty  ;(a)  2nd,  that  the  plaintiff  had  accepted  12s.  in  satis&ction. 

On  the  part  of  the  plaintiff,  an  officer  from  the  Marjlebone  police-office  was 
called.  He  said — ''This  case  came  before  Mr.  Hoskins,  the  magistnte,  ind 
both  parties  attended  the  Marylebone  office.  The  plaintiff  said  &at  he  vas 
ffoin^  into  a  yard  for  wood,  when  the  defendant's  dog  came  oat  with  a  ehiis 
hanging  from  his  neck,  and  bit  his  (the  plaintiff's)  leg.  The  defendant  sud 
the  dog  was  nsually  tied  up,  bat  his  boy  had  let  it  loose  unknown  to  him.  Mr. 
Hoskins  asked  if  the  dog  had  eyer  bitten  any  one  before,  and  the  defandint 
said  it  neyer  had. 

Lord  Abingkb,  G.  B.  The  defendant  mast  be  nonsuited.  The  defendint 
neyer  knew  the  do^  to  bite  any  one  before ;  and  unless  he  knew  that  the  dog 
was  accustomed  to  bite,  the  action  will  not  lie.  Nonsoit 

*Thetiger,  and  Whitehurstf  for  the  plaintiff.  P^rg 

Bjfles,  for  the  defendant.  ^  * 

[Attorneys— i2o6ertiofi,  and  E.  Sharpe.] 


ATKINS  V.  CURWOOD,  Esq.    Feb.  21. 

A  husband  is  not  bound  by  the  contracts  of  his  wife,  unless  they  are  made  by  his  autho- 
rity, or  with  his  concurrence ;  with  one  exception,  which  is,  that  if  the  husband  makci 
no  proTision  at  all  for  his  wife,  he  is  liable  for  necessaries  for  her  suitable  to  his  sUte 
and  circumstances. 

If  a  married  lady,  who  has  sufficient  clothes,  go,  contrary  to  her  husband's  wish,  to  • 
watering  place,  and  go  to  balls,  and  for  that  purpose  order  dresses,  some  of  them  ex- 
pensiTe,  and  unsuitable  to  her  husband's  circumstances,  the  husband  is  not  bound  to 
pay  for  any  of  them ;  and  in  an  action  for  the  price  of  the  dresses,  it  is  immateiiii 
whether  the  plaintiff  knew  these  facts  or  not,  and  whether  the  clothes  the  lady  btd 
before  were  paid  for  or  not,-  and  the  fact  that  the  husband  afterwards  saw  some  of  the 
dresses,  does  not  raiy  the  case,  if  it  be  shewn  that  he  disapprored  of  the  conduct  of 
his  wife  in  ordering  them. 

(a)  In  the  case  of  Thomas  v.  Morgan,  2  C.  M.  &  R.  496,  which  was  an  action  on  the 
case  for  keeping  dogs,  "  well  knowing  that  Uie  said  dogs  then  were  of  a  ferocious  dispo* 
sltion,  and  used  and  accustomed  to  attack,  chase,  bite,  and  kill  cattle,''  it  was  held,  thst 
the  plea  of  not  gmUy  put  in  issue  the  scienter;  and,  in  that  case,  Lord  Abinger,  C.  B., 
said,  ''Here  the  scienter  is  no  inducement;  it  is  a  part  of  the  cause  of  action.  If  it  w^ 
proTed  that  the  defendant's  dogs  did  bite  the  plaintiff's  cattle,  without  the  defendant'i 
knowledge  of  their  propensity,  he  would  not  be  liable  to  an  action." 
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Goods  sold  and  delivered.    Plea — Oeneral  issue. 

It  was  opened  b^  PlaUj  for  the  plaintiff,  that  the  plaintiff's  wife  carried  on 
the  business  of  milliner  and  dress-maker  in  Bond-etreety  under  the  firm  of 
Madame  Oirard  ft  Go.  (Madame  Oirard  haying  retired  from  the  business), 
and  that  the  present  action  was  brought  to  recover  the  sum  of  bbl.  7«.  being 
the  residue  of  a  bill  of  65/.  7s.  (of  which  10/.  had  been  paid),  for  millinery 
and  dresses  supplied  to  die  wife  and  daughters  of  the  defendant,  who  was  a 
barrister  of  considerable  standing  at  the  car.  The  first  dealing  between  the 
parties  had  been  the  purchase  of  a  hat  and  feathers  by  Mrs.  Curwood,  for 
which  ready  money  was  paid,  and  on  that  occasion  Mrs.  Curwood  came  to  the 
plaintiff's  shop  accompanied  b^  a  lady  of  title.  In  October,  1885,  which  was 
about  five  month's  after,  a  written  order  was  sent  by  Mrs.  Curwood,  dated  Ta- 
yistock-house,  Cheltenham,  on  which  the  goods  in  Question  were  sent — a  part 
of  them  being  a  lilac  satin  dress  for  Miss  Curwood  for  her  marriage.  Applica- 
tion had  been  made  for  payment,  first  to  Mrs.  Curwood  aiifd  afterwards  to  the 
defendant,  who  in  his  answer  merely  complained  of  the  extravagance  of  his 
wife. 

For  the  plaintiff.  Miss  Constance  Curwood  was  called;  she  said — ''I  am  the 
*7571  ^^^^^  daughter  of  the  defendant.  *My  sister  married  on  the  12th  of 
J  December,  1885;  we  at  that  time  lived  with  our  mother  at  Tavistock- 
house,  Cheltenham  :  we  received  the  articles  mentioned  in  the  plaintiff's  bill : 
we  knew  the  plaintiff's  wife  only  as  Madame  Girard :  there  were  black  blonde 
sleeves  and  black  velvet  skirt, — ^these  were  for  mamma,  for  the  asylum  ball — 
also  some  French  cambric  handkerchiefs:  a  great  part  of  the  articles  were  for 
my  sister's  marriage  :  she'married  Mr.  Blozsome,  whose  father  is  a  banker  at 
Dnrsley ;  before  going  to  Cheltenham,  we  had  lived  in  Wilton-street,  Orosve- 
nor*plaoe." 

^  In  her  cross-examination,  she  said — '<  My  father  was  not  present  at  the  mar- 
riage,  nor  was  he  living  with  us  at  Cheltenham ;  he  lived  in  small  chambers  in 
Clmord's-inn,  which  were  not  handsomely  furnished ;  we  went  to  Cheltenham 
in  August,  1885 ;  my  fiither  was  not  aware  of  our  leaving  London." 

Flatt.    Is  this  evidence  asainst  the  plaintiff,  unless  the  plaintiff  knew  it  f 

Lord  Abinoer,  C.  B.  The  circumstances  are  material  whether  the  phuntiff 
knew  them  or  not. 

Miss  Curwood  further  said — <'  We  came  to  Cheltenham  without  my  father's 
consent ;  he  remonstrated  at  our  coming,  and  requested  us  not  to  so  to  any 
public  places,  and  to  economise ;  my  father  did  not  live  at  Cheltenham  :  we 
stayed  there  till  Februaiy,  1836.  My  father  come  to  us  and  remonstrated  with 
mamma,  but  he  did  not  stay  at  our  lodgings  above  two  hours  at  a  time.  My 
father  does  not  keep  a  servant  at  his  chambers,  but  is  waited  upon  by  his 
laundress  :  my  two  orothers  live  with  him :  he  for  six  weeks  sent  my  mother 
money  while  we  were  at  Cheltenham  :  his  business  is  much  diminished ;  he 
had  «n  establishment  at  Bourn  Bank,  near  Worcester,  and  another  in  Chan- 
*7581  ^'7'^^®'  ^^  ^^^  ^^^  broken  up  in  1884,  when  we  were  Amoved  to 
^  lodgings  in  London,  and  he  removed  to  the  chambers  in  Clifford's-inn. 
My  sister's  husband  visited  us  at  Cheltenham,  but  my  father  never  saw  him  be- 
fore the  marriage :  no  intimation  of  the  marriage  was  given  to  my  father — ^it 
was  quite  unknown  to  him." 

Lord  Abinoer,  C.  B.  Mr.  HaU,  can  you  make  anything  of  this  case  ?  Is 
a  man  who  lives  in  chambers  in  the  way  that  has  been  described  liable  to  pay 
for  all  this  for  his  wife  to  go  to  baUs  against  his  consent? 

Piatt    My  client  knew  nothing  of  those  facts. 

Lord  Abinoer,  C.  B.  Very  likely ;  but  do  you  mean  to  contend,  that  if  a 
husband  desires  his  wife  not  to  go  to  Cheltenham,  and  not  to  go  to  a  ball,  that 
he  is  liable  for  dresses  she  orders  for  the  occasion  f  All  the  wedding  dresses 
must  be  struck  off. 

In  her  further  cross-examination;  Miss  C.  Curwood  said — "  There  were  three 
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embroidered  bandkercbiefs,  at  IZ.  4s.  each;  two  more  at  12.  each}  a  figured 
lilac  satin  dress  for  mj  sister,  102.  13«.  My  father  never  went  to  the  plain- 
tiff's shop,  and  we  never  wore  any  of  those  expensive  dresses  in  his  presence. 
We  dealt  with  Mrs.  Pye,  a  dressmaker  in  Berkeley-sqnare }  her  bill  was  more 
than  200/. 

Plait.  I  submit  that  the  defendant  ought  not  to  avail  himself  of  that  bill| 
as  it  is  not  paid. 

Lord  AbinqkR;  G.  B.  That  makes  no  difference.  If  Mrs.  Cnrwood  had 
200/.  worth  of  dress  at  another  shop,  she  could  not  want  more  from  the  pbia- 
tiff. 

Miss  C.  Gurwood,  in  re-ezamination,  said — ''  There  is  a  grey  dress  charged 
in  the  bill ;  my  father  has  seen  *mamma  wearing  that  since  we  came  r«Y5g 
back  from  Cheltenham ;  it  is  quite  a  plain  merino.  *- 

Lord  AsiNasRy  C.  B.    I  see  a  boa  ia  charged :  is  that  neceasary  7 

Flatt.    The  defendant  saw  it. 

Lord  Abinqeb.  Suppose  he  did^ — ^that  makes  no  differencci  aa  we  find  that 
he  is  continually  remonstrating  against  expense. 

Flatt.  When  Mrs.  Gurwo(3  ordered  these  goods,  did  she  disclose  the  or- 
cnmstances  of  her  husband,  or  say  that  it  was  against  his  consent  ? 

Lord  AbinqeBi  C.  B.  Li  the  husband  the  more  liable  for  what  the  wife  says? 
He  is  only  liable  according  to  his  ability.  I  dare  say,  that  if  Mrs.  Gurwood 
wanted  to  have  the  things  she  said  nothing  of  the  kind. 

In  answer  to  further  questions,  Miss  G.  Gurwood  said — '<  The  things  we  had 
of  the  plaintiff  before  we  left  town  were  paid  for :  my  nster  was  under  age  whea 
she  married.^' 

Lord  Abinoeb,  G.  B.  A  barrister's  wife  is  no  more  than  anv  other  man's 
wife ;  it  depends  on  the  circumstances  and  situation  of  the  husband,  and  the 
evidence  here  is  that  these  ladies  had  abundance  of  clothes. 

Waiesby  addressed  the  jury  for  the  defendant,  and  submitted  that  the  articles 
comprised  in  the  plaintiff's  bill  were  none  of  them  necessary  or  f^P^  for  Mn. 
Gurwood,  under  idl  the  circumstances  of  the  case,  and  that,  so  tar  nrom  her  in- 
curring this  debt  by  the  concurrence  of  her  husband,  it  was  quite  clear  that  she 
was  acting  in  defiance  of  him. 

*Lord  Abinger,  G.  B.  (in  summine  up.)  A  husband  is  not  bound  m^ 
by  the  contracts  of  his  wife,  unless  they  are  made  by  his  authority  or  ■> 
with  his  concurrence,  with  one  exception,  which  is,  that  where  the  husband 
makes  no  provision  at  all  for  his  wife  he  is  liable  for  necessaries  suitable  to  his 
state  and  circumstances.  It  is  not  at  all  a  question  in  these  cases  as  to  what 
the  tradesmen  knew,  and  in  this  case  I  make  no  complaint  of  Madame  Girard, 
except  she  was  a  little  incautious.  It  appears  that  she  asks  no  questions  of  Mrs. 
Gurwood,  and  does  not  inquire  whether  she  is  married  or  single;  nor,  indeed, 
anything  either  as  to  her  situation  or  her  husband's  circumstances.  A  barrister, 
no  doubt,  is  in  the  station  of  a  gentleman ;  but  still  a  barrister  may  some^es 
be  reduced  in  his  circumstances,  and  barristers,  no  doubt,  have  been  so  by  the 
extravagance  of  their  wives.  In  the  present  case,  we  find  that  in  the  year  1834 
the  defendant  gave  up  his  establishments  in  Worcestershire  and  Ghanoery-lane, 
and  goes  to  live  in  chambers,  which  are  not  even  well  furnished,  where  he  is 
wait^  upon  by  a  laundress,  his  family  being  placed  in  lodgings,  where  this  lady 
is  supplied  with  abundance  of  clothes.  From  London  she  goes  to  Gheltenham, 
against  the  wish  of  her  husband,  who  remonstrates  against  her  extravagance, 
and  tells  her  not  to  go  to  balls  or  public  amusements.  Under  these  circum- 
stances, is  his  wife  to  be  allowed  to  order  expensive  dresses  f  It  is  further 
proved  that  this  gentleman  has  so  littl^  to  do  with  his  own  famUy,  that  the 
marriaee  of  his  daughter  is  without  his  knowledge;  and  yet  the  plaintiff's 
counsel  asks  that  he  should  be  compelled  to  pay  the  price  of  the  marriage  dresses. 
You  will  consider  whether  you  think  a  wife  is  justified  in  manying  her  daughter 
without  her  husband's  knowledge,  and  whether  this  Isdy  was  justified  in  order* 


760] 


7  Cabrikgtok  &  Fatke.  8S9 


ing  these  dresses  of  Madame  Oirard.  It  was  her  duty  to  have  lived  with  the 
greatest  economy;  but  instead  of  that  she  is  ordering  ezpensive  dresses  to  go 
to  balls.  If  yon  belieye  on  yonr  oathstbat  these  things  were  necessary  for  this 
^7611  ^^^'  considering  *the  situation  aiid  oircumstaaoes  of  her  husband,  and 
-■  that  she  had  no  supply  from  any  other  place,  give  yonr  verdict  for  such 
amount  as  you  think  prq>er;  but  if  I  were  in  your  place,  I  would  not  hold  out 
such  an  example — an  example,  the  consequences  of  which  may  be  that  any  man 
may  be  consigned  to  a  prison  by  the  extravagance  of  his  wife. 

Yerdict  for  the  defendant. 

FlaU,  and  Thamoff  for  the  phuntiff. 

Sir  F.  PoUock,  and  WcUed^y,  for  the  defendant. 

[Attorneys— iViieAoJfon;  and  Cflarkej  Fifnmore,  j*  I^imfiyiite. 


Second  Sitting  at  Westminster  in  Easter  Term,  1837. 

BEFORE  UB.  BABON  PABKE. 

OSBORN  V.  WISE. 

In  an  action  for  obstmcting  a  way  granted  by  a  lease  from  the  defendant  to  the  plaintiff, 
the  Jndge  will  receire  evidence  of  the  state  of  the  premises  at  the  time  of  granting  the 
lease,  and  will  then  put  a  constmction  on  the  lease  as  to  the  line  along  which  the  way 
granted  is ;  bat  he  will  not  receive  evidence  ot  the  declarations  or  acts  of  the  parties, 
either  before  or  after  the  lease,  as  shewing  where  the  way  is,  or  was  intended  to  be; 
bat  if  it  be  uncertain  on  the  words  of  the  grant  which  of  two  ways  is  intended,  the 
Judge  will  receive  parol  evidence  to  shew  which  of  the  two  the  grantor  meant  to 
grant. 

If  a  way  granted  by  a  lease  cannot  be  nsed,  by  reason  of  its  passing  over  the  land  of 
third  persons,  and  there  is  no  other  way  to  the  lessee's  house,  he  is  entitled  to  a  way 
of  necessity  to  the  nearest  public  highway,  by  the  shortest  line,  across  the  grantor's^ 
land. 

The  grantee  of  a  private  way  is  the  person  to  make  it. 

Whether  a  lessee  of  building-groand  is  entitled  to  a  way  of  necessity  for  carriages  to  go 
to  the  houses  when  built, — Qussre. 

Covenant.  The  declaration  stated  that  the  defendant  had  demised  to  the 
plaintiff  a  certain  parcel  of  ground  at  the  back  of  Blenheim-street,  Chelsea,  to- 
gether with  a  right  of  way  of  ten  feet  in  width  in  and  through  the  passage  on 
the  east  side  of  the  premises  demised,  and  also  the  use  of  the  adjoining  walls; 
and  that  the  defendant  covenanted  for  the  quiet  enjoyment  of  the  way.  Breach — 
That4he  defendant  had  blocked  up  and  obstructed  the  way.  Plea — ^That  the 
defendant  did  not  block  up  or  obstruct  the  way. 

*7621  *^^  appeared  that  on  the  24th  of  May,  1830,  the  defendant  Mr.  Henry 
•I  Wise,  who  was  the  assignee  of  his  brother,  Mr.  Thomas  Wise,  had  granted 
a  lease  of  a  plot  of  eround  for  building  to  the  plaintiff,  described  in  the  lease  as 
<<  a  parcel  of  ground  at  the  back  of  Blenheim-street,  (describing  the  dimensions,) 
abutting  on  the  north  and  west  upon  land  of  Robert  Tuttin,  and  east  on  a  pas« 
sac^,  as  particularly  described  on  the  margin  of  this  indenture,  together  with  a 
rignt  of  way  of  ten  feet  wide  in  and  through  the  passa^  on  the  east  side  of  the 
premises  hereby  demised;  and  also  the  use  of  the  adjoining  walls.''  From  the 
plan  on  the  margin  of  the  lease,  it  plainly  appeared  that  the  way  was  a  passage 
on  the  east  side  of  the  plaintiff's  houses,  which  ran  northward  to  Bond-street, 
and  which  was  in  one  part  only  five  or  six  feet  wide,  and  did  not  all  pass  over 
the  defendant's  land;  but  the  way  contended  for  by  the  plaintiff  was  a  carriage 
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way  leading  along  the  east  side  of  a  field  of  the  defendant,  which  adjoined  the 
plaintiff's  hoases,  and  which  went  Boathward  to  the  King's  Boad. 

JSrlCf  for  the  plaintiff,  sahmitted  that  the  first-mentioned  way  oonld  not  hare 
heen  the  way  intended,  as,  if  it  were,  no  carriage  could  get  to  the  plaintiff's 
houses,  and  he  stated  that  Mr.  Thomas  Wise,  when  he  was  owner  of  the  defend- 
ant's land,  had  said  that  the  way  to  the  King's  Road  was  the  way  to  be  nsed. 

Bompas,  Seijt,  for  the  defendant.  What  Mr.  Thomas  Wise  said  b  not  evi- 
dence. 

Pabkb,  B.    I  think  it  is  not. 

BompaSf  Seijt.  The  way  is  along  the  passage;  the  lease  itself  and  the  plui 
plainly  shew  that. 

Erie.    I  can  shew  tliat  that  would  be  no  public  way. 

^Pabke,  B.  Then  you  would  be  entitled  to  a  way  of  necessity.  The  ^^ 
only  eyidence  I  can  receiye  in  eyidence  of  the  state  of  the  property  at  >- 
the  time  of  the  granting  of  the  lease.  If  the  way  granted  by  the  lease  is  of  no 
use,  the  law  would  give  as  a  way  of  necessity  the  nearest  passage  along  the  land 
of  the  grantor  to  the  nearest  public  highway.  The  acts  of  the  parties  before 
and  after  the  granting  of  the  lease  are  not  receiyable  in  eyidence.  The  question 
is,  knowing  the  state  of  the  premises  at  the  time  of  the  lease,  what  construction 
I  am  to  put  on  the  deed.  The  jury  will  find  the  state  of  the  premises,  and  I 
will  then  put  a  construction  upon  the  deed.  • 

£yidence  was  giyen  of  the  state  of  the  premises  on  the  24th  of  May,  1830 ; 
and  that  ^m  the  passage  to  Bond-street  the  way  did  not  run  entirely  oyer  the 
defendant's  land,  but  partly  oyer  the  land  of  Mr.  Hanford,  and  that  the  defeo- 
dant  had  a  grant  of  a  way  six  feet  wide  oyer  that  land  from  Mr.  Hanford. 

Erie.  In  the  lease  from  the  defendant  to  the  plaintiff,  there  is  a  coyenant  to 
build  houses,  and  there  is  no  carriage-way  to  those  houses  except  by  the  way 
the  plaintiff  claims. 

Parke,  B.  I  think  by  the  express  words  of  the  lease  there  is  to  be  the  use 
of  the  passage,  but  the  way  is  only  to  be  ten  feet  wide  opposite  these  premises, 
and  the  most  you  can  say  is,  that  a  footway  would  not  answer  the  purposes  of 
the  grant,  and  that  you  musthaye  a  carriage-way,  which  must  be  a  carriage-way 
oyer  the  grantor's  land,  or  land  oyer  which  he  has  the  power  to  grant  the  right 
of  wa^,  to  the  nearest  public  highway. 

Eyidence  was  giyen  that  the  way  claimed  by  the  plaintiff  was  the  most  com- 
modious way  for  carriages  to  the  public  highway,  as  it  was  a  regularly  stoned 
road;  but  it  also'^appeared  that  the  King's  Road  was  not  dedicated  to  rtrr^ 
the  public  as  a  highway  till  about  the  year  1884.  ^ 

Pa&ks,  B.  The  law  is,  that  the  grantee  of  a  priyate  way  is  to  make 
it.(a) 

Nonsuit,  with  liberty  to  moye  to  enter  a  yerdict  for  the  plaintiff  if  the 
court  should  put  a  construction  on  the  lease  in  his  fayour. 

Erie,  and  G,  F.  Moore,  for  the  plaintiff. 

BomjHu,  Seijt.,  for  the  defendant. 

[Attorneys— JPItidbMtt  j*  JR.,  and  Wrmtmore.^ 

(a\  In  the  case  of  Taylor  «.  Whitehead,  Dong.  720,  it  was  held  to  be  not  a  good  josti- 
fication  in  trespass  that  the  defendant  has  a  right  of  way  orer  part  of  the  plaintiff's  land, 
and  that  he  had  gone  upon  the  adjoining  land  because  the  way  was  impassable  froa 
being  overflowed  by  a  rlTer ;  and  in  that  case.  Lord  Mansfield,  G.  J.,  says,  *'  By  common 
law,  he  who  has  the  use  of  a  thing  ought  to  repair  it.  The  grantor  may  bind  himself  to 
do  so,  but  here  has  not  done  it  He  has  not  undertaken  to  provide  against  the  overflow- 
ing of  the  river ;  and,  for  aught  that  appears,  that  may  have  happened  by  the  neglect  of 
the  defendant  Highways  are  governed  bj  a  different  principle ;  they  are  for  the  poblic 
sendee ;  and  if  the  usual  track  is  impassable,  it  is  for  the  general  good  that  people  should 
be  entitled  to  pass  in  another  line." 
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On  a  sabsequent  day^  Erie  movedi  in  pnrsnance  of  the  leave  given^  to  enter 
a  yerdiot  for  the  plaintiff  if  the  oonrt  should  be  with  him  on  the  construction  of 
the  lease,  or  for  a  new  trial  if  the  court  should  be  of  opinion  that  the  acts  or 
declarations  of  the  parties  were  admissible  in  eyidence  to  prove  what  way  was 
intended  to  be  granted. 

Parke,  B.  I  thought  the  grant  of  a  way  ten  feet  wide  through  and  over 
the  passage,  meant  that  it  was  to  be  ten  feet  wide  opposite  the  plaintiff's  housei 
^7651  ^^^  ^  ^^^  ^^^^  ^^  *^9a  not  clear  that  a  right  of  carriage-way  of  neoes- 
^  sity  passed  at  all  to  the  plaintiff;  but  even  if  it  did,  this  could  not  be 
the  way,  as  the  King's  Soad  was  not  dedicated  as  a  highway  tiU  within  these 
three  or  four  years. 

Erie.  I  should  submit,  that  by  this  grant  the  way  was  to  be  ten  feet 
wide. 

Pabke,  B.  You  aver  in  the  declaration  that  you  are  entitled  to  a  way  ten 
feet  wide,  which  has  been  obstructed.  You  must  therefore  shew  a  way,  either 
by  grant  or  necessity,  ten  feet  wide. 

Alderson,  B.  If  a  way  is  granted  which  is  of  no  use,  there  must  be  a  way 
of  necessity.  But  is  that  necessarily  a  carriage-way  f  We  had  a  grant  of  part 
of  the  Bolls  garden,  but  no  carriage-way  to  it. 

Erie.    Why  does  a  carriage-way  pass  a  way  of  necessity  to  land  t 

Alderson,  B.    To  carry  away  the  crop. 

Erie,    In  Ireland  the  crops  are  often  carried  away  by  the  men  and  women. 

AXDERSON,  B.  Then  I  doubt  whether,  in  Ireland,  a  carriage-way  would  be 
a  way  of  necessity. 

Erie.    By  the  terms  of  this  lease  the  plaintiff  is  to  build  houses. 

Parke,  B.  I  do  not  say  that  a  carriage-way  is  a  way  of  necessity  to  a  house 
when  built,  though  it  may  be  while  the  house  is  building,  as  the  materials 
would  have  to  be  carried. 

Alderson,  B.    How  do  you  get  over  the  ten  feet. 
*7661       *^^^'    I^  ^B  granted  b^  the  lease ;  and  if  we  have  not  the  use  of  it, 
-^  it  is  obstructed.    I  submit,  also,  that  the  parol  evidence  was  admissible, 
as  it  is  really  trying  a  question  of  parcel  or  no  parcel. 

Alderson,  B.  The  words  of  the  lease  are  plain. 

Erie.  In  the  case  of  Buckley  i;.  Coles,  5  Taunt.  811,(a)  parol  evidence  was 
received. 

Parke,  B.  I  rejected  the  parol  evidence,  as  there  was  no  doubt  on  the  con- 
struction of  the  deed. 

Alderson,  B.  If  there  had  been  two  passages  on  the  east,  and  each  ten  feet 
wide,  it  might  have  been  otherwise. 

Parke,  B.  Yes;  as  if  the  grant  had  been  of  the  manor  of  Dale,  and  there 
had  been  two  Dales,  North  Dale  and  South  Dale,  an  instance  given  in  Lord 
Bioon's  maxims.  Parol  evidence  is  not  admissible  to  shew  the  intention  of  the 
parties,  except  when  two  subjects  are  equally  within  the  words;  and  then  parol 
evidence  is  receivable  to  shew  which  of  the  two  the  grantor  meant  to  grant.  If 
the  lessee  cannot  get  the  property  except  by  going  over  the  grantor's  lands,  a 
way  of  necessity  passes,  but  I  doubt  very  much  whether  a  carriage-way  passes 
of  necessity ;  but  even  if  it  did,  the  way  claimed  cannot  be  it,  as  the  King's 
Road  was  not  then  a  public  highway ;  and  even  if  it  were,  the  declaration  does 

(a)  In  that  case  it  was  held,  that  if  a  person  purchases  close  A,  with  a  way  of  neces- 
sitj  thereto  over  close  B,  a  stranger's  land,  and  afterwards  purchases  close  B ;  and  then 
purchases  close  G,  ai^oining  to  close  A,  and  through  which  he  may  enter  close  A,  and 
then  sells  close  B  without  reserration  of  any  way,  and  then  sells  closes  A  and  0,  the  pur- 
chaser of  close  A  shall  neTertheless  hare  tiie  ancient  way  of  necessity  to  close  A  over 
close  B|  as  a  way  of  necessity  exists  after  unity  of  possession  of  the  close  to  which  and 
the  close  over  which,  and  after  a  sabsequent  seTeranc«. 


862  C!ox  r,  Paiotbb,    O.  C.  1837-  [766 

not  ^apply,  as  the  right  of  way  b  stated  to  be  of  lea  fui  width,  and  a  r^ygr 
way  of  neoessity  is  not  necessarily  ten  feet  wide.    I  thing  there  should  ■- 
be  no  rule. 
BoLLAiO),  Aldebson,  s&d  OuninsTy  Bs.,  oonenrred.  Bule  xefiued. 


♦OXFORD  SPRING  CIRCUIT,  1837. 

BEFORE  MB.  BABON  PABKE|  AND  MB.  BARON  BOLLAin). 

BERKSHIRE  ASSIZES- 

(Cm7  Side.) 

BEFOBB  MB.   BARON  PABKB. 


COX  t;.  PAINTER. 

A  tenant  being  in  arrear  for  rent  of  a  cottage,  his  landlord  distrained  the  goods  there, 
and  locked  up  the  cottage ;  and,  after  selling  the  goods,  kept  possession,  the  tenaat 
saying  he  would  "hare  done  with  it:" — Held,  in  an  action  by  the  tenant  for  an  expul- 
sion, that  the  landlord  was  justified  in  impounding  the  distress  on  the  premises,  and  in 
locking  up  the  cottage  to  secure  the  distress,  but  that  he  could  not  ayail  himself  of  the 
tenant's  license  to  tidke  possession,  unless  he  speciallj  pleaded  it. 

If  the  time  of  the  suing  out  of  the  writ  is  not  stated  in  the  Nisi  Prius  record,  the  Judge 
at  the  trial  will  allow  the  plaintitT  to  amend  by  annexing  the  writ  to  Uie  Nisi  Prius 
record. 

Trespass. — ^The  declaration  stated  that  the  defendant,  ''on  the  19th  of 
October,  1836,  and  on  diyers  other  days  between  that  day  and  the  oommenoe- 
ment  of  this  suit/'  broke  and  entered  the  plaintiff's  hoosoi  and  expelled  the 
plaintiff,  and  kept  him  expelled  for  a  long  space  of  time^  to  wit, ''  from  thence 
hitherto."    Plea— Not  guilty. 

It  appeared  on  the  face  of  the  Nisi  Prius  record,  that  the  declaration  was 
dated  Noyember  26th|  1836,  but  the  *time  of  the  suing  out  of  the  writ    r^co 
was  not  there  stated,  as  it  should  haye  been,  under  the  rule  of  H.  T.  4    >- 
Will.  4. 

It  appeared  from  the  eridence  of  the  plaintiff's  daughter,  that  the  plaintiff 
rented  the  house  in  question  (which  was  a  cottaee  situate  at  Wantage)  of  the 
defendant,  and  that  the  plaintiff  being  in  arrear  ^r  rent,  the  defendant,  in  com- 
pany with  a  broker  named  Belcher,  on  the  19th  of  October,  1836,  came  and 
distrained  all  the  goods  on  the  premises,  the  plaintiff  not  then  being  at  home. 
This  witness  further  stated  that  the  defendant  then  sent  her  and  her  brother 
away  from  the  house,  and  locked  it  np,  and  that  the  plaintiff  had  been  kept  oni 
of  possession  oyer  since.  In  her  cross-examination,  she  denied  that  she  had  said 
at  the  time  of  the  distress  that  her  father  had  done  with  the  premises,  and  was 
not  coming  back  to  Wantage. 

Parks,  B.  There  is  no  time  stated  on  the  record  as  the  time  at  which  the 
writ  was  sued  out  The  ori^dnal  entry  by  the  defendant  to  distrain  was  lawful, 
and  he  would  be  justified  in  locking  up  the  house  to  secure  the  distress  till  the 
proper  time  for  the  sale  of  it.  For  any  thing  that  appears,  the  present  action 
may  haye  been  commenced  within  a  day  or  two  of  the  distress  being  pat  in. 

Carringtonf  for  the  plaintiff. — ^The  date  of  the  declaration  appears  on  the 
record. 


Pabkb,  B.  It  does  bo  :  bat  the  suing  oat  of  the  writ  is  now  the  commenoe- 
ment  of  the  snit. 

Carrington,  The  writ  itself  is  here,  and  Mr.  Copeknd,  who  is  also  here^  can 
prove  the  time  of  the  sning  it  oat.  I  hope^  thererore,  that  your  lordship  will 
allow  OS  to  amend. 

^7691        I^ABKSi  B.  I  will  allow  70a  to  amend,  bat  I  will  give  *leaye  to  move 
^    to  enter  a  nonsoiti  if  the  Coort  of  King's  Bench  should  think  that  I 
ought  not  to  have  allowed  the  amendment. 

Mr.  Gopeland  produced  the  writ,  and  stated  that  it  was  sued  out  on  the  3d  of 
November,  and  the  learned  Baron  endorsed  the  following  order  on  the  back  of  the 
Ifisi  Prius  record : — 

'^February  24, 1887. 

^'  I  order  that  the  plaintiff  shall  be  at  liberty  to  amend  the  record  in  this  cause 
by  annexing  the  writ  of  summons  to  the  record,  and  that  he  pay  the  expenses 
thereof.  (Signed)  "  J.  Parkb." 

For  the  defendant,  the  broker  who  made  the  distress  was  called.  He  stated, 
that  at  the  time  of  the  distress  the  plaintiff's  daughter  said  that  her  father  had 
done  with  the  house  and  would  never  come  back,  and  that  she  gave  the  key  of 
the  house  to  the  defendant.  This  witness  also  stated,  that  at  the  time  of  the 
sale  of  the  goods,  which  took  place  five  days  after  the  distress,  the  plaintiff  said 
he  would  have  it  all  sold  and  nave  done  with  it.  In  his  cross-examination  he 
said,  that  after  the  sale  the  defendant  locked  up  the  cottage  and  took  away 
the  key. 

Parke,  B.,  (in  summing  up).  It  is  conceded  that  the  defendant,  as  the  land- 
lord of  the  plaintiff,  had  a  right  to  distrain  ;  but  I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  compensation  for  being  kept  out  of  possession  of  the  house, 
either  from  the  19th  of  October  to  the  8d  of  November,  or  from  the  time  of  the 
sale  to  the  8d  of  November.  If  the  locking  up  of  the  cottage  on  the  19th  of 
October  was  done  to  secure  the  goods  which  had  been  distraint,  the  defendant 
had  a  right  to  do  it,  as  he  might  impound  the  goods  on  the  premises,  and,  to 
secure  them,  lock  them  up.  If  the  defendant  locked  up  the  cottage  from  the 
*7701  ^^*  ^^^  ^^^  ^^  purpose  of  keeping  the  distress,  '^'but  for  the  purpose  of 
^  keeping  possession,  the  plaintiff  has  been  wrongfully  kept  out  of  posses- 
sion from  the  19th  of  October )  but  if  he  then  looked  up  the  cottage  to  secure 
the  goods,  the  plaintiff  would  have  been  wrongfully  kept  out  of  possession  only 
from  the  time  of  the  sale.  From  the  evidence  of  .the  broker,  it  would  appear 
that  the  plaintiff  and  his  daughter  had  so  acted  as  to  make  the  defendant  believe 
that  they  meant  to  give  up  the  house,  but  that  is  contradictoiy  to  the  evidence 
of  the  daughter.  If  the  defendant  had  pleaded  that  he  took  possession  by  the 
license  of  the  plaintiff,  that  would  have  been  a  good  defence  to  his  action;  but 
that  is  not  pleaded ;  and  that  being  so,  the  plaintiff  is  entitled  to  recover,  even 
supposing  that  the  defendant  took  possession  believing  that  the  plaintiff  had  no 
intention  of  coming  back.  Yerdiot  for  the  plaintiff-— Damages  40<. 

CarringUm  and  TyrtohUj  for  the  plaintiff. 

«/.  J.  WiUtamB,  for  the  defendant. 

[Attorneys — C<^e2afid,  and  OmumdJ] 


In  the  ensuing  term,  J.  J.  WiUtci^    ;n  WTauKUceol  ttie  leave  given,  applied 

>  the  Court  of  King's  Bench  to  o^^}     t^ous^lt  to  be  entw^id,  ou  tVie  ground 

lat  the  learned  Baron  should  not  k^^t  *  ilowe*^  ^V^  am«ii'^^«^^  ^^  ^^^  teootd 

by  the  addition  of  the  date  of  the  ^^^0  **  ioltV^^f,  \w.UVe  Court  tefitted 


a'rule.  %  J^^!.  O^^ 


Xi 
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*BSrO&B  ME.  BAB09  BOLLAKD. 

BEX  V.  WHinNa  and  HABYST. 

In  a  ease  of  felonj,  if  witnesses  are  called  to  the  character  of  the  prisoner,  this  gins  tbe 
prosecutor's  counsel  a  right  to  repljr  on  the  whole  case,  and  not  merelj  to  obeetre  oa 
the  eridence  to  character ;  and  it  is  entirely  at  the  discretion  of  the  pcoeeentor's  cou- 

^  sel  whether  he  will  exercise  his  right  of  reply  or  not 

Labcent.  The  priflonen  were  indicted  for  atealing  wheat,  the  property  of 
William  White. 

The  case  for  the  proaecation  being  cloaed,  J.  J>  Williamt,  in  addreanng  the 
jnrr  for  the  prisoner  Whiting,  proposed  to  <adl  witnessea  to  character. 

iohhAND,  B.  If  yon  are  going  to  call  witnesses  to  character,  jou  ahould  be 
aware  that  that  will  entitle  Mr.  Carringfon  to  reply.  This  matter  has  been 
considered  by  the  Jndges,  and  they  are  of  opinion  that  evidence  to  chaneter- 
gives  the  prosecntor's  counsel  a  right  to  reply,  and  it  will  be  in  his  discretiott 
whether  he  will  nse  it  or  not 

J.  J.  WtUianu.  I  am  aware  of  the  opinions  of  the  Judges,  bnt  I  shoaU 
hope  that  the  right  to  reply  would  be  con&ied  to  observing  on  the  evidence  to 
character. 

BoLLAND,  B.  No.  The  right  to  reply  will  be  on  the  whole  case;  and  it 
is  entirelv  at  the  discretion  of  the  prosecutor's  counsel  in  each  particular  case, 
whether  he  will  exercise  his  right  of  reply  or  not. 

J,  J,  WilUami  declined  calling  his  witnesses.    • 

The  jury  found  both  the  prisoners  Guilty. 
Carringion,  for  the  prosecution. 

T^rwhU,  for  the  prisoner  Harvey. 

J.  J,  Williamsy  for  the  prisoner  Whiting. 

[Attorneys—^.  Vme$j  and  Stoeombe.J 
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{Orown  Side,') 
BBFORE  MR.  BABON  PARKS. 

BEX  V.  GASCOINE  and  Others.    Fd>.  28. 

In  a  case  of  felony,  where  there  is  counsel  for  the  prisoner,  the  counsel  for  the  proiecti« 
tion  ought  always  to  open  the  case  ;  bat  he  should  not  open  if  the  prisoner  has  bo 
counsel,  unless  there  be  some  peculiarity  in  the  facts  of  the  case  to  require  it. 

Larosnt.  Two  of  the  prisoners  were  indicted  for  stealing  hay,  and  the 
third  for  receiving  it  knowing  it  to  be  stolen. 

Keating^  for  the  prosecution  was  proceeding  to  call  his  witnesses  withcnt 
opening  the  case. 

Parks,  B.  Ton  ought  always  to  open  the  case  when  there  is  ooansel  fo 
the  prisoner. 


Keating,  1  forbore  to  do  so^  as  I  ihought  it  a  plain  cam;  Whieii  was  ih  no 
way  complicated. 

PabkS|  B.  Let  it  be  nnderstoodi  that  wherever  there  is  <)ounael  for  the 
prisoner,  the  case  should  always  be  opened.  \ 

Keating  opened  the  case.  Verdict— Guilty. 

Keating  J  for  the  prosecution. 

Wdkthy^  for  the  prisoner. 

[Attorneys— 4^1  u^d  Tomet,'] 


The  followiag  cases  haying  relation  to  this  subject,  we  subjoin  them:— 
BEADING  ASSIZES,  1837. 

BBfOBl  HB.  BABOH  PABKl. 

*773]  «REX  V.  JACKSON  and  FISHER.    J^e(.  24^;^. 

Labcbkt. — ^The  prisoners  were  charged  with  stealing  boots  and  shoes. 
C9rrmgton  was  counsel  for  the  prosecution ;  the  prisoners  had  no  counsel. 
Pabkb,  B. — ^As  there  is  no  counsel  for  the  prisoners,  you  need  not  open. 

Verdict--Guilty. 
Camngton^  for  the  prosecution. 

[Attorney— 5.  W.  Crowdy.'] 

OXFORD  ASSIZES,  1837. 
REX  V.  BOWLER  and  Another.    March  3d. 

Shootiho.— The  prisoners  were  charged  in  one  set  of  counts  with  shooting  at  Willlafil 
Smith,  with  intent  to  murder  him,  Ac;  and  in  another  set  of  counts  with  shooting  at 
Uaijr  Smith,  with  intent  to  murder  her. 

CarringUm  appeared  as  connsel  for  the  prosecntaon,  and  the  prisoners  had  no  connsel. 

Pabki,  B. — I  think  yon  had  better  open  this  case,  although  there  is  no  counsel  for  the 
prisoners,  as  there  is  some  peculiarity  in  the  circumstances. 

The  case  was  opened.  Verdict— Guilty. 

Carrington^  for  the  prosecution. 

[Attorneys— J^edl^et  j-  iSbiu.] 


BEX  V.  JOHN  HAKTEL. 


Declarations  of  a  prisoner  (not  being  confessions),  which  are  proposed  to  begitenfhr 
evidence  on  the  trial  of  a  case  of  felony,  ought  to  bo  opened  by  the  counsel  fbr  the 
prosecution. 

SasKP  STEAUNG.    In  his  opening  t^f  ibe  ptOMtatioUf  WoUiby,  oaVdr--^*  1 
♦7711  ^^^  ^™®  ^  *  ™®8t  importam     ori  *<«  ^^  caBey— &ft  6««l»iia*iowi  of 

'^*J  the  prisoner;  but  I  think  it  ?^  ?^ii)V«Vi%oU  t4i\«a^^^^  ^^ 
witneaaes."  V*^  ^ 

might  operate  fcvourably  for  the  v^,V*.of^4li^^r/»^   -«*N^-    ,v«Jv*t 
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Pabkb,  B.    I  perfectly  reooUeot  raling  the  sune  point  in  that  case,  with  the 
ooncurrenoe  of  Alderson,  B. 
Walabyf  for  the  prosecution. 
Keating f  for  the  prieoner. 

[AttomeyB — Rou^  and  Tbmet.] 


We  hare  been  &Tonred  with  the  following  note  of  that  case : — 
LANCASTER  SPBING  ASSIZES. 
B.  V.  ORBELL.    March  24<A,  1836. 

This  was  an  indictment  for  murder,  and  Brandt,  in  his  opening,  after  stating  the  Cuts, 
said  that  he  came  to  another  head  of  evidence,  which  consisted  of  prsTioos  exprenioos 
and  declarations  of  the  prisoner,  but  which  he  should  not  detail. 

Pjlbki,  B.— Why  not? 

Brandt  stated  he  was  acting  in  conformitj  to  what  he  considered  to  be  the  general  rale 
of  practice,  for  that  the  accounts  of  such  expressions  given  bj  witnesses  at  the  trial  so 
often  differed  from  those  they  had  formerly  giTcn,  and  from  what  was  stated  in  the  brief, 
that,  if  mentioned  in  the  opening,  they  might  probably  raise  in  the  minds  of  the  juzy  ts 
unfounded  prejudice  against  the  prisoner. 

Pabki,  B. — ^I  think,  on  the  contrary,  that  if  the  proof  fell  short  of  the  case  as  opened, 
it  would  hare  an  effect  on  the  minds  of  the  jury  favourable  to  the  prisoner. 

And  after  conferring  with  Alderson,  B.,  his  lordship  said,  "  We  think  *the  fair  r^^^ ^ 
course  towards  the  prisoner  is  to  state  all  that  is  intended  to  be  prored."  *- 

This  rule  does  not,  however,  apply  to  confessions,  which,  in  several  cases  on  this  cir- 
euit,  Mr.  Baron  Bolland  directed  not  to  be  opened.    See  the  case  of  Rex  v.  Davis,  post 


RBX  ».  PATIENCE.    March  2. 

If  a  constable,  having  a  warrant  to  apprehend  A.,  gave  it  to  his  son,  who,  in  attempting 
to  arrest  A.,  was  stabbed  by  him  with  a  knife,  which  A.  happened  to  have  in  his  hand 
at  the  time,  the  constable  then  being  in  sight,  but  a  quarter  of  a  mile  off: — ^Held,  thtt 
this  arrest  was  illegal,  and  that  if  death  had  ensued,  this  would  have  been  manslaagfater 
only,  unless  it  were  shewn  that  A.  had  prepared  the  knife  before-hand  to  resist  tb« 
illegal  violence. 

Stabbinq.  The  prisoner  was  indicted  for  catting  and  stahbing  William 
Beechej,  with  intent  to  murder  him ;  there  was  also  a  count  laying  an  intent  to 
do  grievous  bodily  harm. 

John  Beechey  was  called  for  the  prosecution^  who  said,  '<  I  am  oonstable  of 
Witney;  on  the  Slst  of  July  I  had  a  warrant  to  apprehend  the  prisoner;  I 
employed  my  two  sons  to  take  him." — ^William  Beechey  said,  "  I  went  in  pursuit 
of  the  prisoner,  in  company  with  my  brother;  my  father  stayed  behind;  we 
found  the  prisoner  lying  under  a  hedge,  about  half  a  mile  from  Witney ;  he  had 
an  open  knife  in  his  hand,  the  blade  of  which  he  was  running  into  the  ground ; 
I  laid  hold  of  him ;  my  father  was  in  sight,  at  about  a  quarter  of  a  mile  off.'' 

Parke,  B.  That  was  not  a  lawful  arrest.  You  haa  better  examine  as  to 
whether  he  had  prepared  the  knife  before  this  witness  took  him  by  the  collar. 

The  witness  farther  said — <'  The  prisoner  said  that  if  I  did  not  let  him  go  he 
would  cut  my  fin^rs  off;  he  stabbed  me  with  the  knife ;  when  I  first  came  np 
he  had  the  knife  m  his  hand,  and  was  runnine  it  into  the  ground ;  he  had  gos 
up  from  the  ground  to  run  away ;  I  had  collared  him  before  he  had  wounded  me, 
but  not  before  he  had  began  to  run  away ;  I  first  saw  him  a  quarter  of  a  mik 
off,  and  he  was  then  running  the  knife  into  the  groond.'' 


*7761  *I^ARKE,  B.  The  arrest  was  illegal,  as  the  father  was  too  far  off  to 
'  be  assisting  in  it,  and  there  is  no  evidence  that  the  prisoner  had  prepared 
the  knife  beforehand  to  resist  illegal  violence.  If  a  person  receives  illegal  vio- 
lence, and  he  resists  that  violence  with  anything  he  happens  to  have  in  his 
hand,  and  death  ensue,  that  would  be  manslaughter.  If  the  prisoner  had  taken 
out  his  knife  on  seeing  the  young  man  come  up,  it  might  be  evidence  of  pre- 
vious malice,  but  that  is  not  so,  as  we  find  that  the  knife  was  in  his  hand  when 
the  young  man  first  came  in  sight.     The  prisoner  must  be  acquitted. 

Verdict — ^Not  guilty.     * 
Waleth^,  for  the  prosecution. 

See  the  case  of  Rex  v,  Whalley,  ante,  p.  246. 


REX  V.  SPENCER  and  Another.    March  8. 

There  is  a  difference  of  opinion  among  the  Judges  whether  a  confession  made  to  a  person 
who  has  no  authority,  after  an  inducement  held  out  bj  that  person,  is  receivable  in 
evidence. 

Sheep-stealing.  The  prisoner,  David  Spencer,  was  charged  with  stealing 
a  ewe,  the  property  of  William  Hioms,  and  the  prisoner  Hannah  Spencer  (his 
mother)  was  charged  with  receiving  a  shoulder  of  mutton,  being  part  of  the 
stolen  sheep,  knowing  it  to  have  been  stolen.. 

It  was  proved,  that  after  the  prisoner  David  Spencer  was  in  custody,  he  was 
told  by  a  person,  who  was  neither  prosecutor  nor  constable,  nor  had  any 
authority  of  any  kind,  that  it  would  be  better  for  him  to  confess,  and  that  upon 
that  he  made  a  statement. 

Parke,  B.  Mr.  Carrington,  if  you  wish  me  to  receive  evidexice  of  this  con- 
fession, I  will  do  so ;  but  I  ought  to  tell  you  there  is  a  difference  of  opinion 
among  the  Judges,  whether  a  confession  made  to  a  person  who  has  no  authority, 
after  an  inducement  held  out  by  that  person  is  receivable.  Some  of  the  Judges 
think  it  is  receivable,  and  others  think  it  is  not  so.  If  I  receive  it,  I  shall  re- 
^7771  ^^^  ^^^  '''point  for  the  consideration  of  the  Judges,  and  if  they  should 
-'  think  that  I  should  not  have  received  it,  the  prisoner  will  be  pardoned. 
If  vou  have  no  other  evidence,  I  will  certainly  receive  it,  but  if  you  have,  you 
will  consider  whether  you  had  better  press  it. 

The  evidence  was  not  given,  and  upon  the  other  facts  of  the  case  the  jury 
found. 

The  prisoner,  David  Spencer,  Guilty,  and  Hannah  Spencer,  Not  guilty. 

Carrington  and  Ortpps,  for  the  prosecution. 

[Attomej — EJffm^Um.'i 
See  the  case  of  Rex  v.  Dawes,  ante,  Vol.  4,  p.  643,  and  the  cases  there  cited. 


(OivQ  Sid^) 
WILLIAMS  ^ 


A  box  WM  Bent  by  A.  to  an  inn  kept  .        W        wiaWa        1«    *«  «*****A?S«  t 
(MoiTe  any  thing  for  10  doing.   I>^'»^    "     i,<^  JTw^W"?^ '^''^^   ^ 
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called  for  it,  to  which  B.  answwed,  "Yoy  well."  On  A/s  calling  for  it,  the  box  was 
missing,  and  B.  said  he  supposed  some  carrier  had  taken  it  bj  mistake : — Held,  in  an 
action  of  trorer  bj  A.,  and  against  B.,  that  this  was  no  CTidence  of  a  conversion. 

Troveb  for  a  box  containine  wearing  appared.    Plea — ^Not  goiltj. 

It  appeared  that  the  defen£uit  was  an  innkeeperj  who  kept  the  Star  and 
Garter  Inn,  at  Oxford,  which  was  a  house  frequented  by  carriers  carrying  par- 
cels to  and  from  Oxford,  and  that  the  defendant  kept  a  liook-keeper,  who  l^ked 
parcels  for  the  different  carriers,  but  made  no  charge  for  so  doing.  It  further 
appeared  that  on  the  10th  of  September,  1836,  the  pluntiff  sent  the  bca  is 
question,  which  was  directed  <<  Ann  Williams,  Wichenford/'  to  the  *de-  r^^o 
fondant's  house,  and  that  the  person  who  took  it  gave  it  to  the  defend-  *- 
ant,  with  directions  that  it  should  remain  there  until  the  plaintiff  called  for  it, 
and  that  the  defendant  receiyed  it,  and  said  "  Very  well.''  It  was  further  proved 
that  in  about  three  hours  afterwards  the  plaintiff  called  for  her  box,  when  it  was 
missed,  and  the  defendant  said  he  recollected  receiving  the  box,  but  he  supposed 
some  of  the  carriers  had  taken  it  by  mistake. 

LudhWf  Seijt.,  for  the  defendant.  I  submit  that  the  plaintiff  must  be  non- 
'suited.    There  is  no  evidence  of  a  conversion. 

BoLLAND,  B.     I  should  like  to  hear  the  plaintiff's  counsel  on  this  point. 

Tal/ourd,  Seijt.,  and  F.  F.  Xes,  for  the  plaintiff,  admitted,  that  if  the  de- 
fendant was  to  be  regarded  as  a  mere  bailee,  or  even  as  a  carrier,  and  there  was 
no  act  done  by  the  defendant,  in  regard  to  the  parcel,  as  to  its  delivery,  the 
action  could  not  be  supported;  but  they  submitted  that  there  was  evidence 
to  go  the  jui^,  as  the  defendunt  admitted  that  it  must  have  been  taken  by  some 
carrier  by  mistake,  and  it  would  clearly  have  been  a  conversion  if  the  defendant 
had  delivered  it  to  a  carrier  by  mistake. 

BoLiiAND,  B.  I  am  of  opinion  that  there  is  no  evidence  of  a  conversion  by 
the  defendant.  Nonsuit. 

Tal/ourd,  Seijt.,  and  F.  F.  Lee,  for  the  plaintiff. 

Ludlow,  Seijt.,  for  the  defendant. 

[Attorneys — WiekerUj  and  Thomp9(m.'] 

In  the  ensuing  term  F,  V,  Lee  applied  to  the  Court  of  Gommx>n  Pleas  to  set 
aside  the  nonsuit,  but  the  Court  refused  a  rule. 


*HARBIS  V.  STUABT  and  GORDON,  Bsqrs.,  WATSON  and        ^j^ 
Others.    MarAl.  L  ''*' 

A  warrant  of  distress  against  an  overseer  for  not  paying  over  his  halance  in  hand,  must 
•distinctly  set  oat  the  snmmons,  the  hearing  before  the  magistratei  and  the  refusal  to 
fay:  and  if  it  does  not  do  so,  it  is  bad ;  and  persons  granting  andezecnttng  it  will  be 
liable  in  an  action  of  trespass. 

The  form  giren  in  some  of  the  editions  of  Bum's  Justice  is  bad  in  these  respects. 

TftSSPASS  against  two  magistrates,  who  signed,  and  two  officers,  who  exe- 
•OQted,  a  warrant  of  distress  on  the  plaintiff's  goods.    Plea» — General  issue. 

The  material  facts  appeared  to  be  as  follows : — 

The  parish  of  Beddington  was  divided  into  three  districts,  for  each  of  which, 
for  some  time  previous  to  this  action,  two  overseers  had  been  appointed  for  the 
purpose  of  collecting  the  rates  in  each  division.  The  districts  did  not  maintain 
their  poor  seperately,  and  the  six  overseers  were  all  appointed  at  the  same  time, 
«two  for  each  district.  But  one  poor's  rate  was  made  for  the  whde  parish,  and 
ihe  custom  was  for  the  officers  of  any  district^  who  had  money  in  hand^  to  pay 
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over  a  portion  of  the  balanoe  to  the  offioers  of  either  of  the  other  distriete^  whose- 
soever  funds  were  first  exhaosted,  the  poor  population  bearing  a  very  unequal 
proportion  to  the  quantity  of  land  in  the  different  distriote,  and  at  the  time  of 
election  of  overseen  the  practice  was  to  pay  over  the  balanoe  to  the  new  over- 
seers in  the  usual  way.  The  names  of  two  of  the  townships  were  Oliflon  and 
Beddington.  By  an  order  of  the  Poor  Law  Commissioners,  in  the  usual  form 
adopted  for  eonstitutinff  UnionSi  these  districts  had  been  treated  as  separate 
pandies,  each  being  or&red  to  elect  separate  guardians,  and  pay  their  rates  to 
the  treasurer  of  the  Union.  Upon  the  publication  of  this  order,  the  officers  of 
Clifton  refused  to  pay  over  to  the  incoming  overseers  of  Deddington  a  bahuice 
of  94/.  lis.  Qid,f  which  remained  in  their  hands,  and  a  summons  was  accord- 
ingly issued  by  one  of  the  defendants,  and  the  plaintiff  appeared  to  answer  the 
matter  of  it.  Upon  the  hearing  the  facts  were  inquired  into,  and  on  the  plain- 
tiff positively  reusing  to  pay  over  the  money,  the  case  was  adjourned  (for  the 
purpose  of  taking  an  opinion)  to  the  approachinff  petty  sessions,  when  the 


^801  P^^^^^  '^^^  appearing,  *a  warrant  in  the  following  form,  which  was  the 
J  subject  of  this  action,  was  issued  and  executed : — 
<<To  H,  C.  and  O.  £.  P.,  Churchwardens,  and  8.  W.  and  J.  P.,  Overseers 
of  the  Poor  of  the  Parish  of  Deddington. 

'^  County  of  Oxford,  to  wit.  Whereas,  upon  examining  and  statine  the  ac- 
count of  J.  Gardner  and  J.  Harris,  two  of  the  overseers  of  the  poor  of  we  town-* 
ship  of  Clifton,  in  the  parish  of  Deddington,  in  the  county  of  Oxford,  for  the 
year  1836,  it  appears  to  us,  the  undersigned,  two  of  his  Majest/s  justices  of  the 
peace  in  and  for  the  said  county,  dwelli^  near  to  the  said  parish  of  Deddington. 
and  we  do  adjudge  that  there  is  remaining,  in  the  hands  of  the  said  J.  G.  and 
J.  H.,  on  balance  of  their  said  accounts  of  money  by  them  received  for  and  to- 
wards the  necessary  relief  of  the  poor  of  the  said  parish  for  the  said  year,  over 
and  above  all  sums  of  money  by  them  paid,  the  sum  of  94/.  11<.  6icf.,  which 
they  the  said  J.  O.  and  J.  H.  have  not  nor  hath  either  of  them  delivered  or 
paid  over  to  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  for 
the  present  year,  and  that  the  said  sum  of  94/.  11«.  6|(/.  is  due  from  them  upon 
the  said  account.  These  are  therefore,  in  his  MajestVs  name,  and  by  virtue  of 
the  statute  in  that  case  made  and  provided,  to  will  ana  require  th^  said  TWatson 
and  others,]  or  some  one  of  you,  to  levy  tilie  said  sum  of  94/.  11<.  6ia.  so  due 
from  the  said  J.  G.  and  J.  H.,  upon  their  account,  hj  distress  and  sale  of  the 
goods  and  chattels  of  the  said  J.  G.  and  J.  H.,  rendering  to  them  the  overplus, 
and  for  want  of  such  distress,  that  vou,  some  or  one  of  you,  do  certify  the  same 
unto  us,  to  the  end  that  there  may  be  such  further  proceeding  therein  as  by  law 
is  required.    Given,  &c. 

(Signed)  <<D.  Stuart, 

"W.Gordon.'' 
^'TQi'i       Ludlow,  Seijt.,  for  the  defendant.    I  submit  that  the  ^plaintiff  must 
•*  be  nonsuited,  as  the  warrant  is  a  sufficient  justification  of  the  trespass. 

Tal/ourd,  Serjt.,  for  the  plaintiff.  The  warrant  is  no  justification,  bein^ 
altogether  an  illegal  and  void  warrant.  In  the  first  place,  at  the  time  this 
money  was  received  by  the  overseers,  there  were  nominally  six  overseers  of  the 
parish,  and  more  than  four  cannot  be  appointed ;  if  they  are,  the  appointment 
IS  bad  for  the  whole :  that  was  held  in  the  case  of  Bex  t^.  Loxdale,  1  Burr.  445, 
and  the  plaintiff  could  not  be  made  the  subject  of  this  process.  Secondly,  the 
warrant  is  bad  for  want  of  the  appearing  of  anv  jurisdiction  on  the  face  of  the 
warrant.  The  authority  to  issue  a  warrant  of  distress  would  not  arise  until  the 
party  had  been  duly  summoned  before  the  magistrates,  and  refused  to  pay.  Here, 
it  does  not  appear  even  that  the  party  was  summoned  to  attend  at  the  bearing 
of  his  case  when  the  warrant  was  issued ;  and  even  if  he  had,  that  and  the  pre- 
vious proceedings,  and  the  evidence  on  which  the  justices  proceeded,  should 
have  been  set  out  on  the  warrent.  Besides,  the  order  is  to  the  overseers  of 
Clifton,  to  pay  to  those  of  Deddington. 
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Ludiaw,  Seijt.  The  fonn  of  the  wamnt  is  that  which  appears  in  ihe  26di 
edition  of  Barn,  in  which  that  Terr  able  pleader,  Mr.  Ghittj,  settled  the  fonDs, 
and  the  Ions  use  of  snoh  a  form  alone  should  be  a  sufficient  sanction  of  it.  It 
would  clearly  be  bad  if  there  had  been  no  summons  in  fact ;  but  there  had, 
and  the  party  had  attended  and  been  heard,  and  therefore  he  could  have  been 
at  no  loss  to  know  upon  what  authority  it  issued.  The  second  hearing  was 
merely  an  adjournment  of  the  first,  and  no  second  summons  could  be  necessary. 
Nothing  more  was  done  at  that  hearing,  and  the  warrant  might  haye  issaed  im- 
mediately on  the  plaintiff's  refusal  to  pay,  but  the  maffistrates,  ^ex  p^oo 
abundanti  cautela,  did  not  issue  it  until  they  had  taken  advice.  As  to  ^ 
the  form  in  ordering  payment  to  the  overseers  of  Deddington,  it  could  be  in  no 
other  if  the  plaintiff  was  really  appointed  to  act  for  Clifton  only. 

BoLLAND,  B.     I  shall  not  nonsuit  the  plaintiff. 

LudloWf  Seijt.,  addressed  "the  jury  for  the  defendants. 

BoLLAND,  B.,  (in  summing  up).  I  have  submitted  this  warrant  to  Mr. 
Baron  Parke,  who  entirely  agree  with  me  that  it  is  a  void  warrant.  Without 
going  into  the  other  (questions,  we  are  quite  clear  that  the  previous  proceedings, 
—the  summons,  heanng,  and  refusal  to  pay,  should  be  distinctly  set  out  as  an 
authority  for  the  warrant.  If  we  are  wroug  on  this  point,  a  new  trial  may  be 
obtained  or  a  special  case  directed,  in  which  the  other  points  may  be  more  niUy 
investigated.(a) 

Verdict  for  pluntiff— Damages  94/.  11<.  6}i/. 

Talfaurdf  Serjt.,  and  Cooper,  for  plaintiff. 

Luldoto,  Serjt,  M Clean,  and  Crippn,  for  the  defendants. 

AUomey8-r4|rfM,  and  Fidd.'\ 
(a)  No  motion  was  made. 


REX  P.  PARISH.    March  Z. 


It  being  snggested,  before  the  commencement  of  a  trial  for  forgery,  that  the  partj  whose 
name  was  forged  was  not  forthcomingi  though  under  recognisance,  the  Jndge  directed 
the  prisoner  to  be  placed  at  the  bar,  and  the  party  to  be  called  on  his  recognisance ; 
and  on  its  appearing  by  atfidavit  that  he  had  applied  to  the  prosecutor  to  know  if  the 
matter  conld  not  be  settled  without  a  trial,  and  that  money  should  not  be  wanting  if 
it  conldi  the  Judge  directed  the  trial  to  be  postponed,  and  the  prisoner  remanded  till 
the  next  Assizes,  unless  he  found  sureties  for  his  appearance  and  gare  serea  day's 
notice  of  bail. 

FoROERT.  The  prisoner  was  indicted  for  forging  and  uttering  the  acceptance 
of  a  person  named  John  Tyler,  on  '*'a  bill  of  exchange  drawn  by  himself,  r^-^oo 
payable  to  his  own  order,  for  30/.  ^  ' 

On  the  case  being  called,  it  was  suggested  that  John  Tyler,  whose  name  was 
alleged  to  be  forged,  could  not  be  found. 

!dolland,  B.  Let  the  prisoner  be  put  to  the  bar,  and  that  witness  be  called 
on  his  own  recognizance. 

This  was  done,  and  the  witness  did  not  answer. 

Crippsj  for  the  prosecution,  moved  that  the  prisoner  should  be  remanded 
till  the  next  Assizes,  or  enter  into  his  own  recognizance,  and  find  two  sufficient 
sureties,  for  his  appearance  at  those  assizes.  He  moved  this  on  the  affidavits 
of  the  prosecutor  and  his  attorney,  which  stated  that  John  Tyler  was  a  material 
witness,  and  that  he  was  a  very  intimate  friend  of  the  prisoner ;  that  on  the 
evening  preceding  the  commencement  of  the  Assizes,  he  had  applied  to  the 
prosecutor  to  know  if  there  were  no  means  of  settling  the  matter  without 
trying  the  prisoner — ^that  money  should  not  be  wanting  if  it  could;  that  the  wit- 
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neas  had  been  attending  the  Court  daring  the  whole  Ume  of  the  Assizes;  that 
lie  had  left  his  lodgings  that  morning  at  nine  o'clock,  for  the  purpose,  as  he 
stated  to  his  landlady,  of  i^ttending  the  Court,  bu{  could  not  now  oe  found.  He 
cited  the  case  Bex  v.  Beardmore,  ante,  p.  497,(a)  and  submitted  that  this 
case  fell  exactly  within  the  rule  there  stated. 

BoLLAND,  B.  There  can  be  doubt  that  I  haye  power  to  make  the  order  as 
prayed,  which  the  circumstances  imperatively  call  on  me  to  do. 

Cripps  then  moved,  that  the  prisoner  should  be  required  to  give  seven  days' 
^78^1  ^^^^  ^^  ^^^^f  ^  ^^®  bench  of  magistrates  *at  Oxford  only  sat  once  a 
-'  week.  This  was  also  ordered,  and  the  prisoner  was  accordingly  reman- 
ded on  the  terms  prayed,  until  he  should  enter  into  his  own  recognisance  in 
100^.,  and  find  two  sureties  in  50^  each  for  his  apperatioe  at  the  next  Assises. 

OrippSf  for  the  prosecution. 

Wakth^y  for  the  prisoner. 

[Attorn^js— P.  WaUh^  and  Looker. 1 


BEX  t;.  BARNABD.    March  i. 


If  a  person,  at  Oxford,  who  is  not  a  member  of  the  uniyersitj,  go  to  a  shop  for  the  par- 
pose  of  fraud,  wearing  a  commoner's  cap  and  gown,  and  obtain  goods,  this  appearing 
in  a  cap  and  gown  is  a  sufficient  fiilse  pretence  to  satisfy  the  statute,  although  nothing 
passed  in  words. 

False  pretences.  The  indictment  charged  that  the  prisoner  falsely  pre* 
tended  that  he  was  an  under  graduate  of  the  university  of  Oxford,  and  a  com- 
moner of  Magdalen  college,  by  means  of  which  he  obtained  a  pair  of  boot-straps 
from  John  Samuel  Vincent. 

It  appeared  that  Mr.  Yinoent  was  a  bootmaker,  oajrying  on  business  in  High 
street,  Oxford ;  and  that  the  prisoner  came  there,  wearing  a  oommonei^s  cap  and 
gown,  and  ordered  boots,  which  were  not  supplied  him,  and  straps  whioh  were 
sent  to  him.    He  stated  he  belonged  to  Magdalen  coUege. 

It  was  proved  by  one  of  the  butlers  of  Magdalen  college  that  the  prisoner  did 
not  belong  to  that  college,  and  that  there  are  no  commoners  at  Magdalen  ool- 


BoLtiAKBi  B.,  (in  summing  up.) — ^If  nothing  had  passed  in  words,  I  should 
have  laid  down  that  the  fact  of  the  prisoner's  appearing  in  the  cap  and  gown 
would  have  been  pregnant  evidence  fit>m  which  a  jury  should  infer  that  he  pre- 
tended he  was  a  member  of  the  university,  and  if  so,  would  have  been  a  suffi- 
cient false  pretence  to  satisfy  the  statute.  It  clearly  is  so  by  analogy  to  the 
^7851  ^'^^^  ^^  *which  offering  in  payment  the  notes  of  a  bank  which  has 
^  failed,  knowing  them  to  be  so,  has  been  held  to  be  a  false  pretence, 
without  any  words  being  used.(&)  Yerdict— -Guilty. 

Waleiby,  for  the  prosecution. 


(a)  Sec 

(b)  Inl 
before  L( 


[Attorney— J9.  MorreU.'] 

See  the  case  of  Rez  v.  Osbom,  post. 
I  the  case  of  Rex  v.  Douglass,  which  was  tried  on  the  23d  day  of  February,  1808, 
Lord  Ellenborough,  the  defendant  was  indicted  for  obtaining  money  from  the 
Countess  of  Uchester  bj  fieJse  pretences.  The  facts  of  the  case  were,  that  the  defendant, 
in  the  assumed  character  of  a  porter  from  an  inn,  delivered  a  parcel,  as  from  the  country, 
with  a  printed  ticket,  with  writing  charging  carriage  and  porterage,  and  received  the 
money  charged.  The  parcel  turned  out  to  be  a  mock  parcel,  worth  nothing.  Part  of 
the  false  pretences  charged  in  the  indictment  was  taken  from  the  porter's  ticket 
Lawetf  for  the  defendant,  objected  that  the  prisoner  had  not  uttered  these  words ;  but 
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WORCESTER  ASSIZES. 

(Orown  Side,) 
BXrOBX  BIB.  BABON  PARK. 


REX  V.  DAVIS. 

tf  the  semuit  of  A.  (who  ia  not  lord  of  the  manor)  find  a  night  poaeher  on  the  land  of 
B.|  and  porsne  him  with  intent  to  take  him,4hia  is  auch  an  attempt  at  illegal  arrest, 
that,  if  the  poacher  ahoot  the  aenrant  with  the  gnn  he  haa  in  hla  hand,  and  kill  him, 
this  will  be  manalaughter  onlj. 

Where  gamekeepera  find  poachers  in  a  wood,  thej  need  not  give  any  intimation  by  words 
that  they  intend  to  apprehend.  The  circamatancea  are  anfficient  notice ;  and  if  a 
peraon  out  poaching  aeea  peraon  mnning  after  him,  he  may  fSurly  preanme  that  the 
peraon  meana  to  apprehend  him. 

In  caaea  of  felony,  any  conyeraation  or  declaration  of  the  priaoner,  which  ia  intended  to 
be  given  in  evidence,  ahonld  be  opened  by  the  connael  fbr  the  proaecntion,  nnleaa  it  be 
a  confeaaion,  and  then  it  ahonld  not  be  opened. 

Shooting.  The  indictment  chaiged  that  the  prisoner  shot  at  Samuel  Hay- 
wood^ with  intent  to  mnrder  *him.  There  were  other  counts,  laying  an  r^ag 
intent  to  do  grievous  bodily  harm,  &c.  ^ 

It  was  opened  by  F,  F.  Lee,  for  the  prosecutioni  that  the  prosecutor,  who  was 
a  servant  of  Sir  Thomas  WinningtoUi  was  on  the  look-out  for  poachers,  and  that, 
findinff  a  party  of  them  in  a  wood,  one  of  them  shot  him.  A  part  of  the  eri- 
dence  Ddng  a  oouTersaiion  of  the  prisoner, 

Ood$ony  for  the  prisons.  It  is  very  unusual  to  open  oonversatioDs,  as  ihey 
nay  have  ocourred  under  cizcumstanoes  such  as  to  render  them  inadmissible  in 
evidence. 

Pabke,  B.  Where  it  is  a  confession,  I  ame  with  your  objection ;  bat 
where  it  is  not  a  confesnon,  it  should  be  openra,  as  it  gives  the  prisoner  the 
advantage  of  any  dififorence  between  the  opening  and  the  evidence. 

F.  V,  Lee  opened  the  conversation. 

The  prosecutor,  Samuel  Haywood,  gave  the  following  evidence : — ^'  I  am  a 
servant  of  Sir  Thomas  Winnington :  1  was  out  with  his  game-keeper  between 
six  and  seven  o'clock  on  the  evening  of  the  18th  of  January;  we  heard  two 
guns  fired ;  we  wait  towards  Uie  place,  and  got  into  a  cover  of  Colonel  Chariot's, 
and  I  saw  a  man  on  my  right  rise  up  in  the  wood,  and  another  on  my  left;  I 
said,  how  dare  you  come  here  to  shoot,  and  I  called  out,  <  Gome  on,  here  they 
are ;'  they  both  ran  away,  and  I  followed  them ;  I  ran  about  twenty-five  yards, 
and  got  close  up  to  one  of  them ;  I  made  a  catch  at  the  legs  of  this  man,  who 
tan  back  upon  me,  and  I  fell ;  I  was  immediately  shot  through  the  side." 

Paeke,  JB.    This  was  not  on  Sir  Thomas  Winnington's  land.    If  a  person 
who  was  out  poaching  saw  a  man  running  after  him,  he  might  &irly  presume 
that  the  person  *meant  to  apprehend  him ;  and  if  the  person  had  no  right  r^^o^ 
to  do  so,  he  would  not  be  guilty  of  murder  in  using  the  gun  he  had  in  ■- 
his  hand. 

Godson.  The  case  of  Bex  v.  Addis,  ante.  Vol.  6,  p.  388,  b  nearly  in 
point. 

F.  T.  Lee,  The  prosecutor  did  not  say  that  he  was  going  to  apprehend  the 
poacher. 

Lord  EUenborongh  aald,  *<  I  take  the  defendant  to  have  nttered  every  word  contained  on 
the  ticket  which  he  brought  with  the  parcel."  The  defendant  waa  convicted.  Mr.  Baron 
Onmey  (then  at  the  Bar)  waa  the  leading  connael  for  the  proaecntion.  Thia  case  ia  re- 
ported aa  to  other  pointa,  in  1  Camp,  212. 
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Parkx,  B.    Where  parties  find  poachers  in  a  wood^  they  need  not  give  any 

'    la. 


intimation  by  words  that  they  are  game-keepers,  or  that  they  oome  to  appreheni 
The  oiroamstanoes  are  sufficient  notice.  What  can  a  person  poaching  in  a 
wood  suppose  when  he  sees  another  at  his  heels  ?  Unless  the  prosecutor  had 
authority  from  Colonel  Charlet  to  arrest  poachers,  it  would  only  have  been 
manslaughter  if  death  had  ensued.  He  was  attempting  an  illegal  arrest,  and 
the  pursuit  was  a  sufficient  attempt.  He  was  not  the  servant  of  Colonel  Char- 
let^  but  of  Sir  Thomas  Winnington.  If  Sir  Thomas  Winnington  was  lord  of  a 
manoi^,  including  his  own  land  and  Colonel  Chariot's,  he  might  be  justified  in 
apprehending. 

A  witness  was  called,  who  stated  that  the  place  in  question  was  in  a  manor 
of  Sir  Thomas  Winnington. 

The  case  proceeded,  and  the  prisoner  was  acquitted  on  the  merits. 

F,  V.  Lee,  for  the  prosecution. 

Chdfon^  for  the  prisoner. 

[Attomeys—Fififiai;,  and  S,  Oodton.'[ 


*788]  *IIEX  V.  CHARLOTTE  GROUNSELL. 

Id  an  indictment  for  mnrder,  an  allegation  that  it  was  committed  "with  a  certain  sharp 
instromenty  to  the  jorors  aforesaid  onknown,"  is  snfficientlj  certain ;  and  if  the  indict- 
ment charge  that  a  child's  throat  was  cot  by  a  certain  sharp  instmment,  and  it  be 
proved  that  the  woand  was  partlj  torn  and  partly  cat  bj  an  instrament  not  sharp," 
this  is  sufficient,  as  the  degree  of  sharpness  of  the  instrament  is  not  material. 

MuRDEB.  The  indictment  charged  the  prisoner  with  the  murder  of  her 
female  bastard  child,  by  cutting  its  throat;  and  the  indictment  stated,  that  she, 
'<  with  a  certain  sharp  instrument,  to  the  jurors  aforesaid  unknown,"  <<  the  throat 
of  the  said  female  child  did  strike  and  cut." 

It  was  proved  by  the  evidence  of  two  surgeons,  Mr.  Hill  and  Mr.  Pierpoint, 
that  there  was  a  wound  on  the  throat  of  the  child,  and  the  latter  said — ''  It  was 
partly  torn  and  partly  cut— it  was  done  by  an  instrument  not  sharp." 

Oodmm,  for  the  prisoner.  I  submit,  first,  that  the  indictment  ought  to  have 
stated  that  the  instrument  was  a  knife,  or  the  like,  and  that  merelv  calling  it  a 
sharp  instrument  is  not  sufficient;  and,  secondly,  that  the  description  of  the  in- 
strument given  in  the  indictment  is  disproved,  as  Mr.  Pierpoint  says  it  was  not 
sharp. 

Pabke,  6.  ^'  A  certain  sharp  instrument"  is  ^uite  certain  enough ;  and  I 
do  not  think  the  degree  of  sharpness  is  at  all  material. 

The  prisoner  was  acquitted  on  the  merits. 

Ourwaod,  and  F.  Moore,  for  the  prosecution. 

Godson,  for  the  prisoner. 

[ Attomey8-«Jl  Jifmbt,  and  Holdtwwrth  j-  Fmeh.^ 
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*STAFFORD  ASSIZES. 

(^Oiva  Side.) 

BEFORE  MR.  BARON  PARKE. 

CROWLEY  and  Others  v,  PAGE.    March  17. 

Eyidence  of  statements  by  other  witneBseson  other  occasions  relevant  to  the  matter  at 
issue,  and  inconsistent  with  the  eridence  given  by  them  at  the  trial,  is  always  admis- 
sible, in  order  to  impeach  the  valne  of  their  testimony ;  but  it  is  only  such  state- 
ments as  are  relevant  tbat  are  admissible.  And  in  order  to  lay  a  foundation  for  the 
admission  of  such  contradictory  statements,  and  to  enable  the  witness  to  explain  theoif 
and  for  that  purpose  only,  he  must  be  asked  whether  he  ever  said  what  la  suggested  to 
him,  with  the  name  of  the  person  to  whom  or  in  whose  presence  be  is  supposed  to  hav« 
said  it,  or  some  other  circumstance  sufficient  to  designate  the  particular  occasion.  If 
the  witness,  on  the  cross-examination,  admit  the  conversation  imputed  to  him,  there  is 
no  necessity  for  giving  other  evidence  of  it;  but  if  he  says  he  does  not  recollect,  that 
is  not  an  admission ;  and  evidence  may  be  given  on  the  other  side  that  the  witness  did 
say  what  is  imputed,  provided  the  statement  be  relevant  to  the  matter  in  issue. 

If  the  witness  had  made  a  previous  contradictory  statement,  in  writing,  on  a  matter 
relevant  to  the  issue,  he  may  be  asked,  on  cross-examination,  whether  the  paper 
containing  it  is  of  his  handwriting ;  and  if  he  admit  it,  that  will  eniitle  the  other  side 
to  read  it ;  and  if  it  contradicts  the  evidence  of  the  witness,  he  may  be  caUed  back  to 
explain  it. 

The  declaration  stated  the  defendant  agreed  to  deliver  "  hay  of  good  quality,  and  snch  as 
no  reasonable  man  would  object  to."  Breach,  that  although  the  plaintiffs  were  willing 
to  accept  the  hay,  the  defendant  refused  to  deliver  any  other  hay  than  of  bad  quality. 
Plea,  that  the  defendant  tendered  hay  "  of  good  quality,  and  such  as  no  reasonable 
man  would  object  to,  and  the  plaintiffs  refused  to  receive  it ;  without  this,  that  the 
plaintiffs  were  ready  and  willing  to  accept  the  residue  of  the  hay,  as  in  the  declaration 
mentioned"  (concluding  to  the  country :)— Held,  that,  on  these  pleadings,  the  plaintiib 
must  begin,  as  the  plea  was  a  traverse  of  an  allegation  in  the  declaration. 

Assumpsit.  The  declaration  stated  that  the  defendant  had  agreed  to  deliTer 
to  the  plaintiffs  70  tons  of  hay  "  of  good  quality,  such  as  no  reasonable  penon 
would  object  to,"  at  3/.  per  ton,  by  the  25th  of  March,  1837  j  and  that,  although 
the  defendant,  in  part  performance  of  the  agreement,  had  delivered  a  pari  of  &» 
hay,  andjthe  plaintiffs  were  willing  to  pay  for  the  same  and  for  the  residue,  and 
to  receive  the  residue,  yet  the  defendant  did  not  nor  would  deliver  the  residue 
of  the  said  hay,  and  refused  to  deliver  any  other  than  hay  of  bad  quality,  and 
such  as  any  reasonable  person  would  object  to.  Plea — ^That  the  defendant  was 
able  and  willing  to  deliver  the  residue  of  the  hay  according  to  his  promise, 
although  the  25th  of  March,  1837,  has  not  yet  elapsed;  and  that,  although  the 
defendant  tendered  a  boat-load  of  hay  on  the  24th  of  September,  *1836,  j^-qq 
of  good  quality,  and  such  as  no  reasonable  person  would  object  to,  yet  L 
the  plaintiffs  refused  to  receive  it,  and  gave  notice  that  they  would  not  receive 
any  hay  unless  of  superior  quality  to  the  said  boat-load,  and  whoUv  discharged 
the  defendant  from  delivering  the  said  hay;  without  this  that  the  plaintiffs  were 
ready  and  willing  to  accept  the  residue  of  Uie  hay  as  in  the  declaration  mentioned 
(concluding  to  the  country.) 

Tal/ourdf  Serjt,  for  the  defendant,  submitted  that  he  ought  to  begin. 

Parke,  B.  I  think  this  issue  is  on  the  plaintiffs.  The  plea  is  a  traverse  of 
an  allegation  in  the  declaration. 

To  prove  that  the  hay  was  not  good,  Mr.  John  Beard  was  called,  and  he 
stated  that  the  hay  was  not  of  a  good  quality,  and'  not  of  such  a  quality  that 
a  reasonable  man  would  not  object  to  it.  In  his  cross-examination,  ne  said,  on 
being  shewn  a  paper — ''I  signed  this  paper/'  and  he  also  said^  <<I  do  not  re- 
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collect  saying  to  tbe  defendant,  in  the  presence  of  John  Burton;  that  the  hay. 
was  of  good  quality. '' 

Tal/ourdf  Seijt.,  addressed  the  jury  for  the  defendant,  and  was  reading  the 
above-mentioned  paper,  which  had  been  signed  by  Mr.  Beard  and  others,  which 
certified  that  the  hay  was  good. 

Ludlow^  Seijt.,  for  the  plaintiff.  I  submit  that  this  paper  ought  not  to  be 
read,  as  Mr.  Beard  did  not  deny  it. 

Pabkb,  B.     If  the  witness  has  said  at  another  time  that  the  hay  was  good, 

you  may  give  evidence  that  he  has  said  so;  and  if  it  was  by  writing,  you  may 

read  the  document.     Mr.  Beard  said,  when  this  paper  was  shewn  to  him,  that 

^7911  ^^^  signature  was  his.    That  entitles  the  other  side  to  *read  it.     If  it 

-'  contradicts  hb  evidence,  he  may  be  called  back  to  explain  it. 

The  paper  was  given  in  evidence ;  it  was  as  follows : — 

"  We,  the  undersigned,  being  large  hay-dealers,  having  examined,  and  some 
of  us  having  been  purchasers  out  of  the  same  rick  of  hay  that  Mr.  J.  Page  has 
sent  to  Messrs.  Crowley,  Hicklin,  &  Co.,  Wolverhampton,  and  they  have  refus- 
ed taking  to  it  on  account,  as  they  say,  of  its  being  so  bad  in  quality,  we  all 
agree  and  do  affirm  that  the  hay  is  very  good,  and  if  we  were  to  send  such  hay 
as  that  to  any  of  our  customers,  and  they  refused  to  take  to  it,  or  objected  to 
do  so,  we  would  not  send  them  any  more;  and  we  believe,  and  it  is  our  firm 
opinion,  that  Mr.  Page  will  be  justified  in  declining  sending  any  more  hay  to 
Messrs.  Crowley  &  Co.  without  a  fresh  understanding  between  them.'' 
(Signed  by  Mr.  Beard  and  ten  other  persons.) 

Tal/ourd,  Serjt.,  proposed  to  call  John  Burton  to  prove  that  Mr.  Beard  had 
said  that  the  hay  was  of  good  quality.  , 

Ludlow,  Serjt.  I  apprehend  that  cannot  be  done,  as  he  did  not  deny  having 
8ud  so. 

Parke,  B.  He  did  not  admit  it,  and  he  did  not  deny  it.  Evidence  of  state- 
ments by  witnesses  on  other  occasions  relevant  to  the  matter  at  issue,  and  incon- 
sistent with  the  testimony  given  by  them  on  the  trial,  is  always  admissible  in 
order  to  impeach  the  value  of  that  testimony ;  but  it  is  only  such  statements  as 
are  relevant  that  are  admissible,  and  in  order  to  lay  the  foundation  for  the 
admission  of  such  contradictory  statements,  and  to  enable  the  witness  to  explain 
them,  and,  as  I  conceive,  for  that  purpose  only,  the  witness  may  be  asked  whe- 
ther he  ever  said  what  is  suggested  to  him,  with  the  name  of  the  person  to 
*7921  ^^^°^  ^^  ^^  whose  presence  he  is  supposed  to  have  said  it,  or  some 
-'  *other  circumstances  sufficient  to  designate  the  particular  occasion.  If 
the  witness,  on  the  cross-examination,  admits  the  conversation  imputed  to  him, 
there  is  no  necessity  for  giving  other  evidence  of  it;  but  if  he  says  he  does  not 
recollect,  that  is  not  an  admission,  and  you  may  give  evidence  on  the  other  side 
to  prove  that  the  witness  did  say  what  is  imputed,  always  supposing  the  state- 
ment to  be  relevant  to  the  matter  at  issue.  This  has  always  been  my  practice, 
and  if  it  were  not  so  you  could  never  contradict  a  witness  who  said  he  could  not 
remember. 

The  evidence  was  not  given,  as  Tcdfourd^  Serjt.,  withdrew  it. 

Verdict  for  the  defendant. 

Ludlow y  Serjt.,  and  R,  F.  Richards j  for  tbe  plain tifis. 
Tal/ourd  J  Serjt.,  and  FranciUon^  for  the  defendant. 

[Attorneys — Ph$Ur,  and  Bayley.'] 


FOWLER  V,  PORT. 


In  trespass  for  entering  the  plaintiffs  closes,  the  defendant  pleaded  a  public 
way  for  carriages,  which  was  denied  by  the  replication.    The  closes  were  \r 
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.  ship  of  T.  which  was  part  of  the  parish  of  I.  The  roade  of  the  lordship  had  bcea, 
from  time  immemorial,  repaired  by  the  occnpiers  of  the  lands  in  it,  by  afi^reemamt; 
bat  they  had,  of  latelyears,  contribnted  to  the  highway  rate,  for  the  repairs  of  the  roads 
in  the  parish  of  I. 

To  disprove  the  pnblic  right  of  way  claimed,  it  was  proposed  to  call  occupiers  of  lands 
in  T.,  who,  in  respect  of  those  lands,  contributed  to  the  highway  rate  of  I. : — ^Held, 
that  they  were  not  competent  witnesses,  aa  a  Terdict  for  the  defendant  in  this  case 
woald  be  evidence  on  the  ground  of  reputation  to  charge  the  parish  on  an  indictaeot 
for  non-repair  of  this  road ;  and  that  the  witnesses  were  not  rendered  competent,  ^Iher 
under  the  stat.  3  A:  4  Will.  4,  c.  42,  s.  27,  or  the  stat.  54  Geo.  4,  c.  170,  s.  9. 

Trespass  for  breaking  and  entering  two  closes,  called  the  Meer  Hill  and 
Little  Meer  Hill.  Plea ;  that  there  was  a  public  right  of  way  for  carriages 
over  those  closes.     Replication,  denying  the  right  of  way. 

It  was  proved  that  those  closes  were  situate  in  the  lordship  of  Throwley, 
which  was  part  of  the  parish  of  Ilam,  and  that  the  roads  in  the  lordship  had  beea 
immemorially  repaired  by  the  occupiers  of  the  lands  within  the  lord-  n^ao 
ship,  *not  by  any  rate  raised  for  that  purpose,  but  by  agreement  among  ^  >- 
themselves.  It  appeared  that  there  was  no  surveyor  of  the  highways  appointed 
for  the  lordship,  but  that  latterly  the  occupiers  of  the  lands  in  the  lordship  of 
Throwley  had  been  rated  for  the  repairs  of  the  road  in  the  praish  of  Bam. 

On  the  part  of  the  plaintiff,  it  was  proposed  to  disprove  the  existence  of  a 
public  way  over  the  closes  in  question,  and  for  this  purpose  to  call  witnesses 
who  were  occupiers  of  the  lands  in  the  lordship  of  Throwley,  and  who,  in  res- 
pect of  those  lands,  paid  rates  to  the  highways  of  the  parish  of  Ilam. 

Maukf  Tal/ourd,  Serjt.,  and  R.  V.  Richards^  for  the  defendant,  submitted 
that  these  witnesses  could  not  be  examined,  on  the  ground  of  interest,  as  a  ver- 
dict in  this  action  in  favour  of  the  defendant  would  be  evidence  in  any  future 
proceeding,  either  by  action  or  indictment,  in  which  the  question  might  be 
raised,  as  to  whether  this  road  was  or  was  not  a  public  road,  and  that  this  wis 
not  a  case  within  the  statute  8  &  4  Will.  4,  c.  42,  ss.  26  &  27,(a)  as  the  record 
in  this  case  could  not  be  used  for  the  party. 

Ludlow f  Serjt.,  Whatdey^  and  C,  Phillips,  for  the  plaintiff.  The  record  in 
this  action  would  not  be  evidence  to  support  an  indictment  aeainst  the  inhabi- 
tants for  nonrepair  of  the  road,  and  as  the  only  way  in  which  these  witnesses 
are  interested  is  by  being  liable  to  pay  rates  for  the  repair  of  the  road,  they  are 
rendered  competent  by  the  statute  54  Geo.  3,  c.  170,  s.  9.(5) 
^  ^Pabke,  B.  I  think  the  witnesses  are  interested,  and  that  the  objeo-  p^n  i 
tion  cannot  be  removed  by  indorsing  their  names  on  the  record.  A  ver-  I- 
dict  for  the  defendant  would  be  evidence  on  the  ground  of  reputation  to  charge 
the  parish,  on  an  indictment  for  non-repair  of  the  road,  and  the  witnesses  would 
be  obliged  to  contribute  thereto ;  and  though  their  names  were  indorsed  on  the 
postea,  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  27,  it  could  not  prevent  the 
verdict  being  given  in  evidence  against  the  parish,  and  so  indirectly  affecting 
their  interests  as  liable  to  contribution.    This  case  is  also  not  within  the  statute 

(a)  Set  forth,  ante.  Vol.  6,  p.  283,  n. 

{b)  Bj  which  it  is  enacted,  '^  That  no  inhabitant  or  person  rated  or  liable  to  be  rated 
to  anjT  rates  or  cesses  of  any  district,  parish,  township,  or  hamlet,  or  whoUj  or  in  pait 
maintained  or  supported  thereby,  or  executing  or  holding  any  office  thereof  or  therein, 
shall,  before  any  court  or  person  or  persons  whatsoever,  be  deemed  and  taken  to  be, 
by  reason  thereof  an  incompetent  witness  for  or  against  such  a  district,  parish,  township, 
or  hamlet,  in  any  maiter  relating  to  tuch  ratet  or  eeueSf  or  to  the  boundary  between  such 
district,  parish,  township,  or  hamlet,  and  any  adjoining  district,  parish,  township,  or  hamlet, 
or  to  any  order  of  removal  to  or  from  such  district,  parish,  township,  or  hamlet,  or  the 
settlement  of  any  pauper  in  such  district,  parish,  township,  or  hamlet,  or  touching  any 
bastards  chargeable  or  likely  to  become  chargeable  to  such  district,  parish,  township,  or 
hamlet,  or  the  recovery  of  any  sum  or  sums  for  the  charges  or  maintenance  of  such  bas- 
tards, or  the  election  or  appointment  of  any  oflBcer  or  officers,  or  the  allowance  of  the 
accounts  of  any  officer  or  officers  of  any  such  district,  parish,  township,  or  hamlet ;  any 
law,  usage,  statute,  or  custom  to  the  contraiy  in  any  wise  notwithstanding." 
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54  060.  3^  0. 170;  B.  9.  The  case  of  Meredith  v.  Gilpin,  6  Price,  146,(a)  has 
been  sinoe  oyerruled  by  the  case  of  Ozendon  v.  Palmer,  2  B.  &  Ad.  286.(6)  I 
♦70^1  ^^  ^^^  willing  to  narrow  the  construction  to  be  put  on  *the  stat.  3  &  4 
^  v^J  ^iu.  4^  c.  42,  bnt  this  case  does  not  faU  within  it 

LudlaWf  Serjt.  If  that  is  your  lordship's  opinion,  I  will  not  piess  the  evi- 
dence. 

The  evidence  was  not  given.  Verdict  for  the  defendant. 

Ludlow,  Serjt.,  WJiatdejf,  and  0.  PhtUips,  for  the  plaintiff. 

Matiie,  TcU/ourdj  Seijt,  and  R,  F.  Rtchards,  for  the  defendant. 

[ Attomeys— ifotel^,  and  A.  FlmtJ 


REX  V.  WILLIAM  RODERICK. 

An  attempt  to  commit  a  misdemeanor  is  a  misdemeanor,  whether  the  offence  was  created 
hj  statute,  or  was  an  offence  at  common  law. 

Misdemeanor. — ^The  first  count  of  the  indictment  charged  the  prisoner  with 
unlawfully  knowing  a  child  under  the  age  of  twelve  years.  Second  count,  for 
attempting  so  to  do.     Third  count,  for  a  common  assault. 

F.  F.  Lee,  for  the  prisoner,  objected  that  an  attempt  to  commit  a  statutory 
misdemeanor  was  not  a  misdemeanor. 

Oodton,  for  the  prosecution,  cited  the  case  of  Rez  v.  Butler,  ante,  Yol.  6^ 
p.  368. 

Pabke,  6.     If  this  offence  is  made  a  misdemeanor  by  statute,  it  is  made  so 

for  all  purposes.     There  are  many  cases  in  which  an  attempt  to  commit  a  mis- 

*7d61  ^®°^®^°^  ^^  ^'^  ^^^  to  be  a  misdemeanor ;  and  an  attempt  to  ^commit 

^  a  misdemeanor  is  a  misdemeanor,  whether  the  offence  is  created  by  statute, 

or  was  an  offence  at  common  law.  Verdict — Guilty. 

Godson,  for  the  prosecution. 

LeCf  for  the  prisoner. 


(^Orown  Side.) 
(before  MR.  BARON  BOIXAND.) 


REX  V.  AUSTIN,  SHAW,  BARNET,  BARLOW,  and  LATIMER, 

March  15. 

If  a  recetyer  be  indicted  in  one  count  as  an  accessory,  and  in  another  connt  for  the 
sabstantive  felony,  nnder  the  stat.  7  Ac  8  Qeo.  4,  c.  29,  s.  54,  this  is  not  a  misjoinder 
which  can  be  taken  advantage  of,  either  as  a  ground  for  quashing  the  indictment,  or 
of  domnrrer.    It  is  a  matter  qnite  in  the  discretion  of  the  Jndge ;  and  wheneyer  it  is 

(a)  This  was  an  action  of  trespass  against  the  overseers  of  a  township,  and  the  prin- 
cipal question  was,  whether  certain  lands  were  Tested  in  the  overseers  under  a  lociU  act 
of  Parliament ;  and  the  Court  of  Exchequer  determined  that  the  rated  inhabitants  were 
competent  witnesses  for  the  defendants,  although  the  lands,  if  vested  in  them,  would  be 
vested  in  trust  for  the  parish,  in  aid  of  the  poor  rates ;  the  Court  considering  the  matter 
in  issue,  as  one  relating  to  the  rates. 

(b)  In  that  case  it  was  held,  that  a  person  who  pays  highway  rates  within  a  parish  is 
not  rendered  a  competent  witness  by  the  stat.  54  Geo.  3,  c.  170,  s.  9,  upon  the  trial  of  an 
issue  whether,  within  that  parish,  there  is  a  custom  that  all  persons  residing  therein, 
whose  duty  it  is  to  cause  the  highways  within  the  parish  to  be  repaired,  may  take  shingle 
from  the  sea  beach  for  the  purpose  of  such  repair,  the  custom  not  being  a  matter  relat- 
ing to  rates  or  cesses  within  the  meaning  of  the  act 
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clear  that  there  U  only  one  offence,  and  the  joinder  of  the  counts  cannot  prejudice  the 
prisoner,  this  objection  onght  not  to  prevail. 

Burglary. — The  first  four  prisonera  were  charged  with  a  bnrglary  in  the 
honse  of  Joseph  Broad,  and  stealing  a  Tarietv  of  articles;  and,  in  the  seeond 
count,  the  prisoner  Latimer  was  charged  with  receiving  a  part  of  the  stoleii 
goods  from  the  other  prisoners,  knowing  them  to  be  stolen;  and  in  a  third  oonnt, 
the  prisoner  Latimer  was  charged  with  a  substantive  felony  in  receiving  theoame 
part  of  the  stolen  goods  from  a  certain  evil-disposed  person. 

Godson,  for  the  prisoner  Latimer.  This  indictment  is  bad;  the  second  and 
third  counts  cannot  be  joined.  Bj  section  54  of  the  statute  7  &  8  Geo.  4,  c 
29,(a)  a  person  acquitted  as  an  accessory  cannot  be  tried  as  for  the  sabstantire 
felony  for  the  same  receiving,  and  vice  vers&.  Here,  by  joining  the  twocoonts 
in  the  same  indictment,  the  prisoner  is  deprived  of  the  benefit  of  the  plea  of 
.  autrefois  acquit  which  is  given  to  him  by  the  proviso  of  that  section.  Neither 
the  case  of  Kex  v.  Hartall^  ante,  p.  475,  nor  the  case  of  Bex  v.  Wheeler,  ante, 
p.  170,  are  authorities  against  *me,  as  this  point  was  not  raised  in  either  r^To^ 
of  those  cases.  The  statute  allows  the  party  to  be  indicted  in  one  way  L  '  ' 
or  the  other,  but  not  in  both. 

BoLLAND,  B.  The  indictments  have  been  usually  drawn  in  this  form  ainee 
the  passing  of  the  act,  and  it  is  rather  singular  that,  if  well  founded,  this  ob- 
jection had  not  been  taken  before.  However,  I  recollect  that  the  late  Recorder 
(Mr.  Knowlys)  took  an  objection  to  an  indictment  the  form  of  which  had  been 
used  since  the  reign  of  Queen  Elizabeth.  The  point  was  as  clear  as  daylight, 
but  it  was  a  blot  that  had  never  been  hit  before. 

F.  V.  Lee,  for  the  prosecution.  If  a  person  was  charged  in  one  count  with 
stealing,  and  in  another  with  receiving,  that  would  be  good  in  point  of  law,  and 
has  been  so  held,  although  the  judges  directed  that  indictments  should  not  be 
drawn  in  that  way. 

BoLLAND,  B.    It  was  so  held  in  the  case  of  Bex  v.  Oalloway,  M.  C.  C.  234. 

Godwm.  There  was  no  provision  in  that  case  that  the  party  should  be  in- 
dicted in  one  of  two  ways. 

BoLLAND,  B.  The  inconsistency  in  the  case  of  Bex  v.  Galloway  ma  greater 
than  in  the  present. 

Godson,  I  do  not  put  it  on  the  ground  of  inconsistency.  By  the  act  of 
Parliament  the  prisoner,  if  acquitted  as  an  accessory,  could  not  be  tried  for  the 
substantive  felony ;  and  if  acquitted  for  the  substantive  felony,  he  could  not  be 
tried  as  an  accessory.  However,  by,  this  form  of  indictment,  he  is  deprived  of 
that  advantage;  and  if  the  jury  ^should  acquit  him  on  the  second  count,  w^jm 
he  could  not,  as  this  indictment  is  framed,  avail  himself  of  that  acquit-  t  '^^ 
tal,  in  bar  of  the  third  count 

BoLLAND,  B.  I  have  conferred  with  my  brother  Parke.  I  have  no  doubt 
on  the  point,  and  my  brother  Parke  says  he  has  very  little.  The  case  must 
proceed. 

Meteyard  and  Godson  addressed  the  jury  for  the  respective  prisoners. 

Verdict — ^Not  guilty. 

F,  V,  Lee,  for  the  prosecution. 

lieteyard,  for  the  principals. 

Godson,  for  the  accessory. 

[Attorneys— ifofcley,  and  Jona^  and  Thomas.'] 


March  22ticf. 

Parke,  B. — Mr.  Godson,    This  was  an  objection  taken  by  you  on  the  ground 

(a}  Set  forth  Car.  Snpp.  130,  and  Jerr.  Arch.  App.  lir. 


798] 


7  Casringtok  &  Patkk  879 


of  a  misjoinder  of  counts,  where  a  count  for  receivinff  was  added  as  for  a  subs- 
tantive felony.  I  had  some  doubt  on  the  point ;  but  I  have  conferred  with  my 
Brother  BoUand,  and  Jooked  at  authorities,  and  I  now  find  that  it  is  a  matter 
quite  in  the  discretion  of  the  judge.  It  is  not  open  to  a  demurrer;  neither  is 
it  ground  for  quashing  the  indictment.  Therefore,  whenever  it  is  clear  that 
there  is  only  one  offence,  and  the  joinder  of  counts  cannot  prejudice  the  prisoner, 
we  think  that  the  objection  ought  not  te  prevail.  We  have  accordingly  directed 
the  officer  to  draw  these  indictments  in  the  manner  which  we  understand  haa 
prevailed  on  the  Circuit,  and  at  the  Old  Bailey. 


*799]  REX  V.  THOMAS  OSBORN.* 

Where  a  trial  for  felony  is  postponed  on  the  application  of  the  connBel  for  the  prosecu- 
tion, on  the  ground  of  the  absence  of  a  material  witness,  it  is  in  the  discretion  of  the 
Judge  whether,  on  consideration  of  the  circumstances  of  each  particular  case,  he  will 
order  the  prisoner  to  be  detained  till  the  next  Assizes,  or  admit  him  to  bail,  or  dis- 
charge him  on  Ills  own  recognizance. 

Btjkolabt.  The  prisoner  had  been  committed  on  the  charge  of  breaking 
into  the  house  of  Richard  Fallows. 

Greaves,  for  the  prosecution,  moved  that  the  prisoner  should  be  continued 
in  custody  till  the  next  Assises.  The  affidavit  stated  that  the  prisoner  was 
charged  with  a  burglary,  and  that  the  two  men  who  committed  the  burglary 
had  used  great  personal  violence  to  the  prosecutor  by  kneeling  upon  him  and 
beating  him }  and  that  he  had  been  afflicted  with  asthma,  and  that  the  day 
after  the  burglary  spitting  of  blood  came  on.  A  surgeon  also  deposed  that  the 
spitting  of  blood  might  come  on  from  the  violence  lued,  and  that  it  was  very 
doubtful  whether  the  prosecutor  would  recover. 

BOLLAND;  B.,  referred  to  the  case  of  Rex  v.  Beardmore,  ante,  p.  497. 

Oreaves,  I  submit  that  the  rule  laid  down  in  that  case  is  incorrect,  and  that 
it  was  quite  unnecessary  for  Mr.  Justice  Patteson  to  lay  down  any  rule  of 
general  application.  I  have  always  understood  that  it  was  for  the  Judge  to  de- 
cide, according  to  his  discretion,  in  each  particular  instance,  whether  the  case 
was  one  which  required  the  detention  of  the  prisoner. 

BoLLAND,  B.  I  have  understood  that  that  was  the  rule.  The  mere  taking 
a  man's  own  recognizance  is,  in  many  cases,  as  good  as  discharging  him  alto- 
gether. 

A  doubt  was  suggested  whether  the  judges  were  not  bound,  under  the  com- 
mission, to  discharge  all  the  prisoners  in  ^aol. 

*ft001       *  Greaves.  That  is  not  so ;  it  has  been  held  by  the  twelve  judges  that  pri- 
-■  soners  committed  over  the  Assizes  to  the  Sessions,  need  not  be  discharged. 

BoLLAND,  B.     I  will  consider  the  case. 

His  lordship  having  conferred  with  Parke,  B.,  on  a  following  day,  ordered 
the  prisoner  to  be  detained  till  the  next  Assize8.(a) 

(a)  In  another  case  (Rex  t.  Billingham,)  for  a  rape,  the  prisoner  was  also  ordered,  by 
ICr.  Baron  Holland,  to  be  detained  till  the  next  Assizes,  in  consequence  of  the  absence  of 
a  material  witness. 


REX  V.  MITCHELL. 


A  coroner's  inqnisition  for  the  manslaughter  stated  the  inquest  to  have  been  held  on  the 
6th  of  January,  in  the  7th  Will.  4,  and  in  the  year  1837,  and  stated  that  J.  M.,  of  Ace, 
on  the  28th  of  December,  in  the  year  o/brefoii,  made  an  assault,  kc. :-— Held  bad,  as 
the  offence  was  charged  to  hart  been  committed  on  an  imposdble  day. 

f 
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Murder.  The  coroner's  inqnisitioii  stated  that  the  inqnest  was  held  ^on 
the  5th  day  of  January,  instant,  in  the  seventh  year  of  the  reign  of  our  Sot- 
ereign  Lord  William  the  Fourth,  and  in  the  year  of  our  Lord  1837."  It  then 
went  on  to  charge  that  <<  John  Mitchell,  late  of  the  parish  of  Leek,  in  the  oonn^ 
of  Stafford,  labourer,  on  the  28th  day  of  December,  in  the  year  a/aretaidj  with 
force  and  arms,''  &c.,  made  an  assault,  &c. 

Greaves  for  the  prosecution,  suggested  that  this  inquisition  was  bad. 
.    BoLLAND,  B.,  orderd  it  to  be  quashed,  saying  that  it  was  clearly  bad,  as  the 
latter  was  an  impossible  day.(a) 

Inquisition  qnaahed. 

Greaves  and  F,  V.  Lee,  for  the  pro8ecution» 

Yardle^,  for  the  prisoner. 

(a)  The  stat.  7  Qeo.  4,  c.  64,  s.  20,  which  enacts,  "that  no  judgment  upon  any  indict- 
pient  or  information  for  any  felony  or  misdemeanor,"  shall  be  stay  ml  or  rereraed  for  statinf 
the  offence  to  have  been  committed  "on  an  impossible  day/'  or  "oa  a  day  that  never 
happened,"  does  not  apply  to  coroner's  inquisitions/' 


BEFORE  MR    SERJEANT  LXTDLOW. 

*B,mi  V.  MANNERS  and  MILLS.(a)  [*801 

If  two  utterers  of  counterfeit  coin,  with  .a  general  community  of  purpose,  go  diletent 
ways,  and  utter  coin  apart  from  each  other,  and  not  near  enough  to  assist  each  other, 

their  respective  utterings  are  not  joint  utterings  by  both. 

Misdemeanor.  The  first  count  of  the  indictment  charged  two  utterings  of 
forged  sovereigns  by  the  prisoners  on  the  same  day,  they  knowing  the  soTe- 
reiens  to  be  counterfeit.  There  were  four  other  counts,  each  of  which  stated 
a  single  uttering.  It  appeared  that  the  prisoners  were  both  at  a  public-house 
at  Worcester  together  about  nine  in  the  morning,  where  they  breakfasted,  and 
that  after  that  they  went  out  together.  It  was  proved  by  a  witness  named 
Phcebe  Matthews,  that  at  about  twelte  o'clock  she  sold  the  prisoner  Manners 
a  pig  for  5«.,  and  received  a  forged  sovereign  for  it,  but  she  did  not  see  the  pri- 
soner Mills  at  all.  This  was  in  the  market-house,  and  it  was  proved  by  Mary 
Cook  that  she  saw  both  prisoners  together  at  about  two  o'clock,  in  a  beer-shop, 
about  fifty  yards  from  the  market-house ;  and  that  she  saw  the  prisoner  Man- 
ners in  the  market,  but  not  the  prisoner  Mills.  There  were  other  utterings  by 
Manners. 

M*Ma7ion,  for  the  prosecution,  then  proposed  to  shew  utterings  by  the  pri- 
soner Mills. 

Ludlow,  Serjt.  I  am  of  opinion  that  separate  utterings  by  Mills  are  not 
receivable.  If  you  can  shew  that  one  was  near  enough  to  the  other,  to  give 
any  assistance,  or  to  give  an  appearance  of  respectability,  or  otherwise  that  the 
parties  were  so  nearly  in  contact  as  to  be  acting  in  concert  at  the  time,  that 
would  be  sufficient.  My  opinion  at4>resent  is,  that  it  is  not  enough  to  main- 
tain this  indictment  for  a  joint  uttering,  that  two  persons  met  in  &e  monuBg 
and  got  a  number  of  bad  sovereigns  for  the  ^purpose  of  uttering,  and  met  t^oqa 
together  in  the  evening  with  what  they  had  severally  procured  b^  them.    ^ 

JIf  Mohan.  We  can  prove  the  finding  in  the  possession  of  Mills  the  seyeral 
things  which  Manners  had  obtained. 

Ludlow,  Serjt.  Have  you  any  case  to  shew  that  to  be  sufficient  ?  Else's 
case,  B.  &  B.  0.  C.  142,  (b)  is  strong  against  you. 


nr. 


This  case  was  tried  at  Worcester,  and  was  omitted  in  its  proper  order. 

that  case  a  man  and  woman  were  indicted  for  uttering  a  bad  aliiUiog  to  M. 
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Grodson,  for  the  prosecution  cited  the  case  of  Rex  v.  Skerriti  ante,  vol. 
2,  p.  427.  It  is  a  qaestion  for  the  jury  whether  Mills  was  assisting  Man- 
ners. 

Evidence  was  afterwards  given,  that  at  the  time,  and  very  near  the  place  at 
which  Manners  bought  the  pig  of  Phcebe  Matthews,  the  prisoner  Mills  was  in 
the  market,  and  boasht  a  pig  at  the  stall  of  Maria  Lock. 

Ludlow,  Serjt.,  (having  conferred  with  Bolland,  B.)  I  am  now  able  to 
state,  from  much  higher  authority  than  my  own,  that  if  the  parties  were  act- 
ing concurrently,  and  were  near  enough  to  be  assisting  at  the  time  of  the 
uttering,  that  would  be  enough,  but  that  a  general  privity  is  not  suflGicient  un- 
less they  were  near  enough  to  assist  each  other.  If  Mills  were  present  within 
ftny  reasonable  distance  at  the  time,  so  as  to  be  able  to  assist  and  concur  in  the 
act  done  by  Manners,  then  Mills  is  answerable^  for  the  act  of  Manners.  But 
^8031  ^^  ^^^'^  ^^  ^^^^  ^  general  community  of  purpose  in  the  morning,  and 
-'  each  separated  to  do  their  respective  acts  in  the  course  of  the  day,  so 
that  Mills  was  not  present  or  within  a  reasonable  distance  to  assist  Manners, 
both  cannot  be  found  guilty. 

Verdict — Guilty. 

MMahon  and  Oodwa^  for  the  prosecution.  \ 

'\ 
[Attorney— -PoimS.]  \ 


BEX  V.  OBICE  and  Five  Others. 

Large  stones  are  offensive  weapons  within  the  meaning  of  the  stat  9  Qeo.  4,  c.  69,  s.  9, 
(relating  to  night  poaching,)  if  the  jnrj  are  satisfied  that  the  stones  are  of  a  descrip- 
tion capable  of  inflicting  serious  ii^ury  if  nsed  offensirely,  and  were  brought  and  nsed 
by  the  defendants  for  that  pnrpose. 

NiaHT-poACHiNQ.  The  indictment  charged  the  prisoners  with  entering  and 
being  in  certain  enclosed  lands  of  the  Earl  of  Dartmouth,  situate  at  Handsworth, 
by  night,  for  the  purpose  of  destroying  game,  they  being  then  armed  with  stones 
and  other  offensive  weapons. 

It  appeared  that  the  defendants  had  brought  with  them  from  a  distance  some 
large,  heavy,  smooth  stones,  (none  such  being  to  be  found  on  the  lands,  or  in 
the  neighbourhood),  and  that  they  had  thrown  these  stones  at  the  Earl  of  Dart- 
mouth's gamekeeper  and  his  assistants,  whereby  they  had  been  struck  and  knocked 
down. 

F,  V.  Lee,  for  the  defendants^  objected  that  stones  were  not  offensive  weapons, 
within  the  the  stat.  9  Qeo.  4,  c.  69,  s.  9. 

Ludlow,  Serjt.,  (having  conferred  with  Paekb,  B.,  and  Bolland,  B.),  left 
it  to  the  jury  to  say  whether  the  stones  had  been  brought  by  the  defendants  to 
the  place,  or  found  upon  the  spot ;  whether  the  stones  were  of  such  description 
as  to  be  capable  of  occasioning  serious  injury  to  the  person  if  used  offensively, 
and  whether  they  were  brought  and  used  for  that  purpose ;  for  that,  if  they  were 
*8041  ^^tisfied  of  the  a£Girmative  of  all  those  questions/  these  stones  were  offen- 
■^  sive  weapons  within  the  statute.  Verdict — Guilty. 

B.,  they  having  another  bad  shilling  in  their  possession  at  the  time.  The  uttering  was 
hj  the  woman  alone,  in  the  absence  of  the  man.  It  was  held  by  the  twelve  Judges,  that 
the  man  was  not  liable  to  be  convicted  with  the  actual  ntterer,  although  proved  to  be  the 
associate  of  the  woman  on  the  daj  of  the  uttering,  and  to  have  had  other  bad  money  for 
the  purpose  of  uttering ;  and  it  was  also  held,  that  the  woman  could  not  be  convicted  of 
the  second  offence,  of  having  other  bad  money  in  her  possession  at  the  time,  on  the  evi- 
dence of  her  associating  with  a  man  not  present  at  the  uttering,  bat  having  large  quan- 
tities of  bad  money  about  him  for  the  purpose  of  uttering. 
Vol.  XXXn.— 66 
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Ji  0,  PkiUxmcre,  for  the  prosecutioii. 
F,  V.  Lee,  for  the  defendants. 


SHROPSHIRE  ASSIZES. 

BTOBE  MB.  BABON  PABKB. 

DAYIB  V.  OSWELL  and  Others. 

Special  damage  may  be  recovered  in  trover,  if  laid  in  the  declaration. 

Therefore^  where,  in  trover  for  a  horse,  it  was  laid  as  special  damage  that  the  plaintiff 
was  obliged  to  hire  other  horses,  semble,  that  the  amount  of  damages  shoold  be  the 
valne  of  the  plaintUFs  horse  when  taken,  and  the  sam  he  paid  for  hire,  deducting  what 
would  have  been  the  expense  of  keeping  his  own  horse  for  the  time. 

Tboyeb  for  a  pony  of  the  value  of  152.  The  declaration  alleged  as  spjedal 
damace,  that  after  the  conversion  of  the  ponj  by  the  defendants,  the  plaintiff 
was  ohliged  to  hire  other  horses  instead,  and  was  thereby  pat  to  expense.  Plea 
by  the  defendant  Adinsell — ^Not  guilty,  and  judgment  by  default  against  the 
other  defendants. 

It  was  opened  by  WhoUd^  for  the  plaintiff,  that  the  defendant  had  taken  the 
plaintiff's  pon^,  the  latter  being  in  consequence  obliged  to  hire  horses,  and  that 
the  real  question  in  the  case  was,  whether  the  plaintiff  could  recover  any  thing 
as  special  damage  beyond  the  pony. 

Pabke,  B.  It  has  never  been  ruled  that  you  cannot  recover  special  damage 
in  trover,  if  it  is  stated  in  the  declaration.  I  think,  if  it  is  laid  in  the  declara- 
tion, that  you  may  recover  special  damage  in  trover. 

*E,  T.  EichaiiU,  for  the  defendants.    I  am  aware  that  the  precise    r^oAc 
point  has  never  been  decided,  but  I  submit  that  the  amount  of  •damages    ■- 
cannot  go  beyond  the  full-value  of  the  horse  at  the  time  of  the  conversion. 

WhcUdey.  The  full  value  of  the  horse  would  not  recompense  the  plaintiff,  as 
the  horse  was  valuable  to  him  in  his  trade,  and  to  avoid  injury  to  his  trade  he 
was  obliged  to  hire  other  horses. 

Pabke,  B.  In  cases  of  trover,  where  no  special  damage  is  laid,  the  value  of 
the  articles  at  the  time  of  the  conversion  is  the  measure  of  damages.  My  pre- 
sent inpression  is,  that  the  plaintiff  should  have  the  ^ue  of  the  horse  at  the 
time  <x  the  conversion,  and  the  expense  he  has  been  put  to  for  the  hire  of  other 
horses,  deducting  from  that  amount  the  sum  he  Vould  have  paid  for  the  keep  of 
his  own  horse  during  the  time.  But  I  should  certainly  reserve  that  point  for 
consideration  if  the  amount  in  dispute  rendered  it  worth  while.  It  is  not  so  in 
the  present  case,  and  the  plaintiff  had  better  abate  some  part  of  his  demand,  and 
Mr.  Richards  waive  his  nght  of  applying  to  the  Court. 

This  was  done,  and  by  consent  there  was  a 

Verdict  for  the  plaintiff— Damages  25/. 

Whatd^  and  Kemjptan  for  the  plaintiff. 

S.  F.  Richards  for  the  defendants. 

[Attorneys— JSi^Am,  and  .] 
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♦HEREFORD    ASSIZES. 

{Oiva  Side.) 

BEPORE  MR.  BARON  PARKE.  ^ 

BUTT  V.  BUEKE. 

In  Msnmpsit  for  the  carriage  of  goods,  and  on  an  account  stated,  the  defendant  pleaded 
non-assumpsit,  part  payment,  and  a  set-off  as  to  part.  The  cause  was  undefended, 
and  the  plaintiff  proved  a  greater  amount  for  carriage  than  he  went  for,  but  wished  to 
allow  the  part  payment  and  setM>ff,  and  take  a  yerdict  for  the  balance.  The  Judge 
directed  a  yerdict  for  the  plaintiff  for  the  balance,  with  an  indorsement  on  the  postea 
that  the  two  other  sums  were  allowed  to  the  defendant. 

Assumpsit  for  goods  sold,  carriage  of  goods,  and  npon  an  aooonnt  stated. 
Pleas — ^First^  non-assampsit;  second,  part  payment;  and  third,  a  set-off  as  to 
part. 

The  canse  was  undefended,  and  the  plaintiff's  case  being  proved,  R.  V,  Rich- 
ards,  for  the  plaintiff,  proposed  to  allow  the  defendant  the  part  payment  and  the 
set-off,  and  to  take  a  verdict  for  the  balance  only. 

Parke,  B.    Yon  can  take  your  verdict  for  that  on  the  account  stated. 

R.  V,  Richards.  But  the  plaintiff  is  also  entitled  to  a  verdict  on  the  goods 
sold,  and  the  carriage,  as  they  are  proved. 

Parke,  B.  Certainly )  and  a  memorandum  must  be  indorsed  on  the  postea 
that  these  amounts  have  been  allowed.  Yerdict  for  the  plaintiff. 

•  R.  F.  Richards  and  Oreaves,  for  the  plaintiff. 

[Attorneys — Oreffff,  and  Hetter.l 


*807]  THOMAS  v.  POWELL. 

In  an  action  for  false  imprisonment,  by  giving  the  plaintiff  in  charge  to  a  police  officer, 
the  defendant  may,  in  mitigation  of  damages,  go  into  evidence -to  shew  that  the  plain- 
tiff had,  for  several  days,  been  in  the  habit  of  going  after  him  and  annoying  him. 

False  imprisonment. — ^Plea—^Not  guilty. 

It  appeared  that  on  the  18th  of  February,  1837,  the  defendant  directed  a 
police  officer,  named  Cooke,  to  take  the  plaintiff  into  custody ;  and  on  the  offioer 
asking  <'  What  for  7"  die  defendi^t  replied,  <<  For  insulting  me/'  and  on  the 
offioer  inquiring  what  it  was  concerning,  the  defendant  repli^,  ^<  For  asking  me 
for  a  debt  I  know  nothing  about.'?  Upon  this  the  officer  took  the  plaintiff  into 
custody,  and  took  him  to  the  houses  of  three  magistrates.  None  of  them  being 
at  home,  the  plaintiff  was  taken  to  the  station-house,  and  there  discharged  by 
the  Inspector  of  Police. 

For  tne  defendant,  Ludlow^  Seij't.,  proposed  to  ask  the  offioer,  whether,  in  the 
same  conversation,  the  defendant  did  not  say  that  the  plaintiff  had  gone  after 
him  day  by  day,  annoying  him. 

C.  PhtUipn  and  Busby,  for  the  plaintiff,  objected  that  eyidence  of  annoyance 
on  other  days  could  not  be  received. 

Parke,  d.  It  is  no  justification,  but  I  think  it  may  be  siven  in  eyidence  in 
mitigation  of  damages.  There  is  a  recent  case  before  Lord  Abinger,(a)  in  which 
this  matter  vms  a  good  deal  considered. 

(a)  The  case  of  Fraser  v.  Berkel^,  ante,  p.  621. 
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The  evidence  was  received.  Verdict  for  the  plaintiff — ^Damages  5s. 

C,  Phillips  and  Busby ^  for  the  plaintiff. 
Ludlow f  Seijt.,  for  the  defendant. 

[Attorneys— 5tU,  and  Evans.1 


*CALDECOTT  and  Another,  Executors  of  CALDECOTT,  v.     TO08 
SMYTHIES. 

When  the  tenancy  of  a  farm  expires,  the  tenant  must  give  up  the  possession  of  the  whole 
of  it  to  the  landlord}  crops  and  every  thing  else,  unless  there  be  a  custom  of  the  conn- 
try  for  the  tenant  to  hold  over  any  part,  or  to  take  any  of  the  crops ;  and  the  proof  of 
the  custom  lies  on  the  tenant. 

If  the  custom  of  the  country  be  for  an  outgoing  tenant,  for  what  Is  called  his  odd  mark, 
to  crop  one-third  of  the  arable  in  wheat,  and  to  reap  that  wheat  after  the  tenancy  has 
expired,  and  the  tenant  so  crop  more  than  the  proper  one-third,  the  landlord  wUI  be 
entitled  to  have  all  that  which  was  last  sown,  and  which  is  abore  one-third,  unless  it 
be  shewn  that  the  tenant  has  a  lien  upon  it  for  the  sowing  and  the  seed. 

Trespass  for  breaking  into  and  entering  the  close  of  the  plaintiffs  as  execn- 
tors,  called  the  Old  Hopjard;  and  catting  down  and  taking  away  com.  Plea — 
That  the  plaintiffs  were  not  possessed  of  the  close  or  of  the  com. 

It  was  opened  by  R,  V,  Richards  for  the  plaintiffs,  that  the  plaintiffi*  testator 
was  a  tenant  of  the  defendant,  of  a  farm,  and  that  the  former  had  in  Anggst, 
1835,  given  the  latter  notice  that  he  should  quit  this  farm ;  however,  by  the 
custom  of  the  country,  the  out|^oing  tenant  continued  in  possession  of  the  tillage 
land  after  the  termination  of  the  tenancy  till  the  com  was  reaped,  and  the  crop 
of  one  third  of  the  tillage  land  belonged  to  the  cutting  tenant,  and  was  called 
his  odd  mark.  In  the  present  case  the  landlord  had  cut  this  com,  alleging  that 
the  tenant  had  sowed  too  large  an  odd  mark. 

Evidence  was  given  that  the  defendant  had  cut  the  com  in  the  Old  Hopyard, 
which  was  about  three  acres,  and  that  the  proper  odd  mark  of  this  farm  would 
be  about  fifteen  acres,  the  tillage  land  being  forty-five  acres. 

Tal/aurdf  Serjt.,  for  the  defendant  It  may  be  a  question,  whether  the  ten- 
ant retains  the  possession  of  the  one-third  of  the  tillage  land,  or  has  merely  a 
right  to  come  on  the  land  after  his  tenancy  has  expired,  and  take  the  crop.  In 
the  present  case  the  tenant  had  sown  his  full  odd  mark  of  fifteen  acres,  bendes 
the  field  in  question.  This  field,  therefore,  the  landlord  had  a  right  to  enter 
upon,  as  it  wholly  exceeded  the  right  conferred  on  the  tenant  by  the  custom  of 
the  country. 

*For  the  defence  it  was  proved  that  the  testator  had  forty-five  acres  in  ntooo 
tillage  and  fifteen  in  wheat,  besides  the  field  in  question,  which  was  the  ■- 
last  sown ;  but  none  of  the  witnesses  had  measured  the  land,  so  as  to  speak  to 
the  quantities  accurately.  It  was  proved  by  Mr.  Fosbroke,  a  land  surveyor 
that  the  custom  of  the  country  in  Herefordshire  was,  for  the  outgoing  tenant  to 
keep  possession  of  all  the  tillage  land  till  the  harvest,  and  the  incoming  tenant 
to  take  all  above  one-third,  allowing  to  the  outgoing  tenant  the  expense  of  plough- 
ins,  sowing,  and  seed.  The  incoming  tenant  then  takes  either  what  is  sown  on 
a  brash  or  what  is  sown  last.  In  crosa^xamination  he  said,  <'  If  more  than  one- 
third  of  the  tillage  land  is  in  com,  the  outgoing  tenant  keeps  possession  till 
harvest  The  case  of  one  whole  field  being  excess  I  never  knew.  The  outgoing 
tenant  takes  care  of  the  fences, — ^that  is  what  I  mean  by  keeping  possession." 

Parrs,  B.,  in  summing  up.  The  plaintiffs  are  not  entitled  to  the  possession 
of  any  part  of  this  £Eurm,  and  should  give  up  the  entire  possession  of  it,  crops 
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and  every  thing  else,  when  the  tenancy  expires,  except  there  is  a  custom,  which 
custom  must  here  be  made  out  by  the  plaintiffs.  The  custom  in  this  part  of  the 
country,  as  proved  by  the  witnesses,  is,  that  where  there  is  an  excess  above  one- 
third,  as  the  odd  mark,  the  outgoing  tenant  keeps  possession  of  the  whole  till 
the  harvest,  and  it  is  then  divided ;  but  there  is  no  witness  speaks  to  what  the 
custom  is  if  there  be  a  whole  field  of  excess.  The  first  question  is,  whether  the 
whole  of  his  field  was  an  excess  ?  If  it  was,  the  plaintiff  has  not  given  sufficient 
evidence  to  justify  you  in  finding  that  the  outgoing  tenant  is  entitled  to  keep 
possession  of  an  additional  field,  the  whole  of  which  is  clearly  an  excess.  If  the 
whole  field  was  not  an  excess,  the  custom  gives  the  tenant  a  right  to  the  posses- 
sion of  it  till  the  harvest.  But  as  whatever  is  above  one-third  the  landlord 
^8101  ^^^^^  have,  as  he  would  be  entitled  to  take  the  last  sown,  and  this  is 
J  *the  last  sown,  it  would  be  a  case  only  of  nominal  damages,  unless  the 
outgoing  tenant  had  a  lien  for  the  expenses.  You  will  sav  whether  on  this  evi- 
dence you  are  satisfied  that  he  had  that  lien.  If  he  had,  he  is  entitled  to  dama- 
ges for  the  loss  of  it,  but  if  he  had  no  such  lien  on  the  crop,  the  amount  of 
ploughing  and  sowing  could  only  be  the  subject  of  a  cross-action. 

Verdict  for  the  plaintiff — ^Damages  10/.     The  foreman  of  the  jury  add- 
ing, that  they  were  not  satisfied  of  the  excess,  as  the  land  had  not 
been  measured. 
R,  F.  Richards,  and  Greaves,  for  the  plaintiff. 
Tal/ourd,  Seijt.,  and  Smythies,  for  the  defendant. 

[Attorneys — MUh  ^  Co,f  and  SmythieaJ] 


HEREFORD  LENT  ASSIZES,  1833. 

BEVOBB  MB.  BABON  PABEB. 

GRIFFITHS  V.  TOMBS. 


Tbovbb  for  wheat. — ^Plea,  Not  gniltj. 

It  appeared  that  the  plaintiff  was  the  offgoingi  and  the  defendant  the  incoming,  tenant 
of  a  farm  of  which  the  plaintiff's  tenancjr  had  expired  at  the  Ladj-day  before  the  taking 
of  the  wheat  It  farther  appeared,  that  by  the  custom  of  the  coantrj  an  offgoing  tenant 
is  entitled  to  crop  one-third  of  the  arable  land  of  the  fann  with  wheat,  and  to  take,  cat, 
and  carrj  away  that  wheat  after  the  tenancy  has  expired,  this  being  called  the  odd-mark. 
It  was  proved  that  the  plaintiff  had  sowed  three  acres  more  than  his  proper  odd  mark  by 
the  permission  of  the  landlord,  and  that  after  the  wheat  had  been  cat  by  the  plaintiff,  the 
defendant  carried  away  the  wheat  in  question. 

Ludlowy  Seijt.,  for  the  defendant. — The  landlord  ought  to  have  apprised  the  defendant 
*8111  ^^  ^^^^  permission,  and  as  he  did  not,  *he  must  be  taken  to  have  demised  what  is 
-^  usual.    The  custom  of  the  country  only  extends  to  one-third. 

Jervis  and  MMahorif  for  the  plaintiff. — If  the  defendant  has  been  injured  by  the  land- 
lord's giving  this  permission,  the  defendant  may  have  a  remedy  against  him,  hot  that  will 
not  entitle  him  to  take  this  com. 

Pabkb,  B. — A  parol  permission  by  the  landlord  to  the  outgoing  tenant  to  sow  more 
than  his  strict  odd  mark,  will  be  good  as  against  the  landlord  himself,  and  conse- 
quently as  against  the  incoming  tenant.    The  plaintiff  is  therefore  entitled  to  recover. 

Verdict  for  the  plaintiff— Damages,  10/. 

Jertfif  and  JfMahon,  for  the  plaintiff. 

Ludlowj  Seij.,  for  the  defendant. 

In  the^cnsuing  Term  Ludhw^  Serj.,  applied  to  the  Court  of  King's  Bench  for  a  new 
trial,  but  the  Court  refhsed  a  rule. 
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REX  t;.  WILKS  and  GUT. 

In  indictments  for  night-poaching,  it  is  adyisable  to  insert  a  distinct  aTerment  that  the 
defendants  were  aimed  when  thej  entered  and  were  in  the  land,  in  addition  to  the 
nsaal  allegation,  "  being  then  and  there  by  night  as  aforesaid  armed." 

NiOHT-POAOHTNG.  The  indictment  charged  that  the  defendants,  with  others 
to  the  number  of  three  and  more,  on,  &c.,  at,  &c.,  '^  about  the  hour  of  three  in 
the  night  of  the  same  day,  by  night  did  together  nnlawfall  j  enter  and  were  in 
certain  land  (describing  it),  for  the  purpose  then  and  there  bj  night  as  aforesaid 
of  taking  and  destroy mg  game,  they  the  said  J.  W.  and  J.  G.,  and  the  said 
other  persons,  being  then  and  there  by  night  as  aforesaid  armecf  with  a  gnu  and 
other  offensive  weapons/' 

GreaveSy  for  the  defendants,  objected  that  this  indictment  was  bad,  as  it  did 
not  aver  that  the  prisoners  were  armed  at  the  time  they  entered  and  were 
in  the  land,  and  Uiat  the  words  *^  then  and  there''  only  meant  '^on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  *aforesiud ;"  and  r^jq 
that  the  words  *'  by  night  as  aforesaid,"  only  carried  it  one  step  fur-  ^ 
ther ;  for,  by  reference  to  the  previous  averment,  it  must  be  read  as  if  the 
words  "  about  the  hour  of  three  in  the  night  of  the  same  day"  had  been  re- 
peated ;  and  it  was  consistent  with  this  averment  that  the  prisoners  might  be 
armed  at  one  period  of  that  hour,  but  not  so  when  they  entered  and  were  on  the 
land.     Neither  could  the  participle  ''being*'  tie  down  the  averment  as  to  being 
armed  to  the  time  of  the  entry,  for  it  was  coupled  with  ''  then  and  there  by 
night  as  aforesaid."     In  indictments  for  uttering  forged  instruments,  there 
always  is  an  averment  that  at  the  time  the  prisoner  uttered  he  knew  the  instru- 
ment to  be  forged,  which  shewed  that  "  then  and  there  knowing"  was  not  suffi- 
cient ;  and  the  same  reason  applied  to  this  case. 

Pa&ke,  B.     I  shall  leave  the  prisoner  to  bring  his  writ  of  error.(a) 

Verdict— Guilty. 

Parks,  B.,  intimated  to  Mr.  BeUamy,  jun.,  (the  associate),  that  he  advised 
that  such  an  averment  should  be  introduced  in  future. 

Greaves,  for  the  defendants. 

[Attornejs ,  and  Cooke  ^  J5.] 
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{avU  Side.) 

«       BEFORE  BCB.  BARON  BOLLAND. 

REX  V.  LEIGH,  £sq.,  and  Others,  (Ireland  Wall). 
Same  v.  Same,  (Porton  Wall). 
Same  v.  Same,  (Porton  Wall). 
Same  v.  Same,  (Ireland  Wall).  . 

JVo  presentments  before  commissioners  of  sewers,  the  one  as  to  I.  wall,  and  the  other  as 
to  P.  wall,  were  removed  bj  certiorari,  and  on  issues  joinedj  were  to  be  tried  on  the 
Kisi  Prins  side  of  the  Assizes.  The  defendant  entered  his  two  records,  I.  wall  first  in 
the  cause  list,  and  P.  wall  second  in  the  cause  list.  After  that,  the  prosecutor  entered 
his  two  records,  P.  wall  third  in  the  list,  and  I.  wall  fourth : — ^Held,  Uiat  the  prosecutor 
had  not  the  right  of  haying  the  cases  tried  on  his  records,  and  that  they  should  be  tried 
in  the  order  in  which  thej  were  entered. 

(a)  See  the  case  of  Rex  v,  Kendrick,  ante,  p.  184. 
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On  the  entering  of  these  records,  which  were  double  entries  in  the  cause  list' 
of  two  presentments  of  a  coart  of  sessions  for  non-repair  of  sea-walls,  which  had 
been  removed  by  certiorari,  a  dispute  arose  as  to  the  order  in  which  thisy  should 
be  entered,  the  prosecutor  wishing  to  enter  the  third  as  No.  1,  and  the  fourth 
as  No.  2,  in^he  list,  those  being  his  records;  the  defendant  wishing  to  enter 
them  as  above.  Application  was  made  by  the  marshal  to  the  learned  baron  as 
to  the  order  of  entnr,  but  his  lordship  refused  to  interfere,  and  they  were  en- 
tered in  the  order  above  set  forth.(a) 

The  first  case  being  called  on,  JMaule,  for  die  prosecution,  applied,  as  matter 
of  right,  that  the  cases  should  be  tried  on  the  records  entered  by  the  prosecutor, 
and  argued  that  the  only  case  from  which  any  analogy  could  be  drawn,  was  that 
of  a  record  brousht  down  by  proviso,  where  the  plaintiff  had  always  a  right  to 
avail  himself  of  his  own  entry. 

BoLLAND,  B.  I  have  considered  the  point,  in  consequence  of  the  dispute  at 
at  the  time  of  the  entry,  and  I  think  that  the  cases  must  be  tried  in  the  order 
Ml  41  in  which  they  '''stand  on  the  list.  This  was  so  ruled  many  years  ago  by 
•■  Mr.  Justice  Holroyd,  at  Lwcaster,  and  since  that  my  brother  Parke,  to 
whom  I  have  spoken,  and  Mr.  Justice  Patteson,  have  followed  this  course 
on  the  Northern  Circuit. 

The  case  first  in  order  was  tried,  that  being  one  of  the  defendant's  records. 

Verdict — ^Not  guilty. 

Matde  and  Whatdey,  for  the  prosecution. 

Ludlow,  Seijt.,  and,  R.  7.  Richards,  for  the  defendants. 

[Attorneys— Pfo<Am>  j-  PhiU^,  and  JfM/yn.]      ' 


(Ooicn  Side), 
BE70BE  MB.  BABON  PABKE. 

REX  V.  ANN  CRUTCHLET. 

An  indictment  charged  that  the  prisoner,  being  big  with  child,  did  bring  forth  the  child 
alire,  and  afterwards  strangle  it : — Held,  that  the  joiy  oaght  not  to  convict  on  this  in- 
dictment, unless  they  are  satisfied  that  the  child  was  wholly  bom  when  it  was 
Btrangledn 

If  a  child  was  strangled  intentionally  while  it  was  connected  with  the  mother  by  the 
umbilical  cord,  but  after  it  was  wholly  produced  into  the  world,  whether  thia  would 
be  murder,  Quaere  ? 

^  MuBDEB.  The  first  count  of  the  indictment  charged  that  the  prisoner,  being 
big  with  a  female  child,  did  bring  forth  of  the  body  of  her,  the  said  Ann  Grutoh- 
ley,  the  said  female  child  alive,  and  did  afterwards  strangle  it.  There  were  other 
counts,  varying  the  statement  of  the  mode  of  the  death,  but  all  of  them  stated 
the  birth  of  the  child  as  above  Mentioned. 

It  appeared  that  the  dead  body  of  the  child  was  found  concealed  under  the 
prisoners  bed,  with  a  black  ribbon  tied  tightly  round  the  neck,  the  knot  being 
exactly  in  the  middle  of  the  back  of  the  neck. 

^8151  *^^  ^^  proved  by  Mr.  Ashwin  a  surgeon,  that  the  brain  was  gorged 
•■  with  blood,  the  lips  livid,  face  swollen,  and  the  lungs  entirely  inlateid; 
the  umbilical  cord  being  severed  but  not  secured  in  any  way,  but  there  did  not 
appear  to  have  been  any  effusion  of  blood  from  it.  In  his  cross-examination  Mr. 
Ashwood  said,  "  The  child  might  be  wholly  born,  and  the  umbiliciJ  cord  still 

(a)  We  are  informed  this  was  decided  by  lot  by  the  attorneys. 
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remun  attached  to  the  mother  by  the  placenta;  the  child  might  breathe,  and 
folly  inflate  the  InnffS,  yet  the  circulation  from  the  mother  would  stiU  go  on  for 
a  few  minutes.  I  think  that  the  circulation  from  the  mother  to  the  child  must 
have  been  going  on  when  the  ligature  was  tied  round  the  child's  neck.  The 
circulation  from  the  mother  would  go  for  a  few  minutes,  after  H^e  child  was 
fully  bom ;  and  if  the  cord  was  not  divided,  the  circulation  from  the  mother 
would  stop  after  the  lapse  of  a  few  minuteS|  and  an  independant  circulation  take 
place  in  the  child.'' 

This  eyidence  was  corroborated  by  that  of  Mr.  Steel,  also  a  surgeon,  who 
gave  it  as  his  opinion  that  the  death  of  the  child  was  caused  by  the  ligature,  and 
that  it  was  tiea  before  the  circulation  between  the  child  and  the  mother  had 
ceased ;  and  he  further  said,  ''  I  think,  from  the  knot  being  tied  so  exactly  at 
the  back  of  the  neck,  the  ligature  was  applied  to  the  neck  of  the  child  after  the 
head  had  protruded  and  before  the  body  had  turned  half  round  for  the  should- 
ers to  pass." 

Godson y  for  the  prisoner.  A  child  cannot  be  the  subject  of  murder  till  it 
has  a  complete  independent  circulation,  and  has  been  wholly  detached  from  the 
mother.  By  the  term  *'  bom  aliye"  is  meant  the  being  completely  separated 
from  th  emother;  and  having  a  completely  independent  circulation;  and  a  child 
would  not  have  an  independent  circulation  for  some  time  after  it  was  completely 
brought  forth,  unless  the  umbilical  cord  was  divided. 

Parke,  B.  There  are  several  cases  on  this  subject  in  Messrs.  Carrington  and 
Payne's  Reports. 

Godson,    The  cases  of  Bex  v.  Poulton,  Ante  Vol.  5,  p.  329,  Bex  v.   pMiA 
Enoch,  Ante  Vol.  5,  p.  639,  and  Rex  v.  Brain,  Ante  Vol.  6,  p.  349,  in  "■ 
which  the  law  is  laid  down  as  I  have  stated  it. 

Parke,  B.  It  has  been  frequently  so  said  in  cases  where  the  death  has 
been  caused  by  suffocation,  or  other  injuries,  which  might  have  occurred  in  the 
course  of  unassisted  delivery  ;  but  I  should  like  to  know  if  there  has  been  any 
case  where  it  has  been  so  held  when  a  wilful  wound  has  been  inflicted  during 
the  birth  of  the  child.(a)  At  all  events  this  indictment  will  not  be  supported, 
unless  it  be  shewn  that  the  child  was  completely  bom,  as  it  is  distinctly  averred 
that  the  child  was  brought  forth  before  it  was  strangled. 

Grodson,  addressed  the  jury  for  the  prisoner. 

Parke,  B.,  (in  summing  up.) — I  am  not  aware  that  the  law  as  stated  by  the 
learned  counsel  for  the  prisoner,  has  ever  been  applied  to  a  case  where  it  has 
been  proved  that  the  woman  has  wilfully  destroyed  the  child  in  the  progres 
of  delivery ;  however,  I  am  satisfied  about  it  on  this  indictment,  the  language 
of  which  precludes  any  question.  It  avers  that  the  child  was  delivered  foi^ 
from  the  body.  The  first  count  states  as  a  fact  that  the  prisoner,  being 
big  with  child,  did  bring  forth  of  her  body  the  said  child  alive,  and  afterwards 
strangled  it.  There  are  other  counts,  but  I  do  not  j;hink  it  necessary  to  call 
your  attention  to  them.  Whether  there  might  be  any  question  on  a  count  diffe- 
rently framed,  it  is  not  necessary  to  say ;  perhaps  there  might  not ;  but  in 
order  to  convict  on  the  first  count  of  this  indictment,  vou  must  be  satisfied  that 
the  whole  body  of  the  child  had  come  forth  from  the  body  of  the  mother  when 
the  ligature  was  applied.  If  you  think  that  the  *child  was  not  killed  rn^oy 
after  it  had  come  forth,  you  will  acquit.  I  think  it  is  esential  that  it  L  °  ' 
should  have  been  wholly  produced.  But  supposing  you  should  be  of  opinion 
that  the  child  was  strangled  intentionally,  while  it  was  connected  with  the  um- 
bilical cord  to  the  mother,  and  after  it  was  wholly  produced,  in  that  case  I 
should  put  the  matter  into  a  course  of  further  inquiry,  directing  you  to  convict 
the  prisoner,  and  reserving  the  point  for  a  higher  tribunal — my  present  impres- 
sion being,  that  it  would  be  murder  if  those  were  the  facts  of  the  case. 

Verdict — ^Not  Guilty  of  murder — Guilty  of  concealing  the  birth. 

(a)  See  the  case  of  Rex  v,  Sellis,  post,  p.  850. 
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Greaves,  for  the  prosecntion. 
Godson,  for  the  prisoner. 


[Attornejs — Oabbj  and  Baker,} 


BEX  V.  JOHN  THOMAS. 

Magistrates,  on  the  examination  of  persons  charged  with  felony,  are  only  required  by  law 
to  pat  down  so  much  of  the  evidence  as  is  material ;  hut  it  is  desirable  that,  in  taking 
depositions,  they  should  be  extremely  careful  to  make  a  full  statement  of  all  that  the 
witnesses  say,  as,  since  the  Prisoners'  Counsel  Act,  much  time  is  occupied  in  endeavour- 
ing to  establish  contradictions  between  the  testimony  of  the  witnesses  and  their  depo- 
sitions, as  to  the  omission  of  minute  circumstances  in  their  depositions,  as  well  as  in 
other  particulars. 

If  a  person  receive  a  blow,  and  immediately  avenges  it  with  any  instrument  he  may  hap- 
pen to  have  in  his  hand,  and  death  ensue,  this  will  be  only  manslaughter,  provided  the 
fatal  blow  is  to  be  attributed  to  the  passion  of  anger  arising  from  the  previous  provo- 
cation. The  law  requires  two  things — 1st,  that  there  should  be  the  provocation ;  and, 
2d,  that  the  fatal  blow  should  be  clearly  traced  to  the  passion  arising  from  that  provo- 
cation. Therefore,  if,  from  the  circumstances,  it  appear  that  the  party,  before  any  pro- 
vocation given,  intended  to  use  a  deadly  weapon  towards  any  one  who  might  assault 
him,  this  would  shew  that  Sr  fatal  blow  given  afterwards  was  not  to  be  attributed  to 
the  provocation,  and  the  crime  would  therefore  be  murder. 

If  a  man  be  drunk,  this  is  no  excuse  for  any  crime  he  may  commit ;  but  where  provoca- 
tion by  a  blow  has  been  given  to  a  person  who  kills  another  with  a  weapon  which  he 
happens  to  have  in  his  hand,  the  drunkenness  of  the  prisoner  may  be  considered  on  the 
question,  whether  the  prisoner  was  excited  by  passion,  or  acted  from  malice ;  as,  also, 
it  may  be  on  the  question,  whether  expressions  used  by  the  prisoner  manifested  a  de- 
liberate purpose,  or  were  merely  the  idle  expressions  of  a  drunken  man. 

Indiotment  for  malicionslj  stabhinff.  It  appeared  that  the  prisoner  and 
prosecutor  were  at  a  beer-house,  together  with  several  other  persons.  Some 
^8181  ^^^^  passed  ^between  the  prisoner  and  a  third  person^  after  which  he 
-'  was  seen  walking  up  and  down  the  passage  of  the  house  with  a  sword- 
stick  in  his  hand,  with  the  blade  open,  and  was  heard  to  say,  ''  If  any  man 
strikes  me,  I  will  make  him  repent  it."  He  was  desired  to  put  up  the  stick, 
which  he  refused  to  do ;  and  shortly  after,  the  prosecutor  ignorant  of  what  oc- 
curred, but  perceiving  the  prisoner  was  creating  a  disturbance  struck  the  priso- 
ner twice  with  his  fist,  when  the  prisoner  stabbed  him.  Several  of  the  witnesses 
were  cross-examined,  as  to  contrary  statements  before  the  magistrates. 

Parke,  B.,  in  summing  up  the  case  to  the  jury,  said — ''  Magistrates  are  re- 

auircd  by  law  to  put  down  the  evidence  of  witnesses,  or  so  much  thereof  as 
liall  be  material.  The^  have  hitherto  in  many  cases  confined  themselves  to 
what  they  deemed  matenal,  but,  in  future,  it  will  be  desirable  that  they  should 
be  extremely  careful  in  preparing  depositions,  and  should  make  a  full  statement 
of  all  the  witnesses  say  upon  the  matter  in  question,  as  the  experience  we  have 
already  had  of  the  operation  of  the  Prisoner's  Counsel  Bill,  has  shewn  us  how 
much  time  is  occupied  in  endeavouring  to  establish  contradictions  between  the 
testimony  of  the  witnesses  and  their  depositions,  in  the  omission  of  minute  cir- 
.  cumstances  in  their  statements  made  before  the  magistrates,  as  well  as  in  other 
particulars."  Upon  the  charge  against  the  prisoner,  the  learned  Judge  ob- 
served— "  There  is  no  doubt,  that  wheneyer  death  ensues  from  violence  inflicted 
by  the  hand  of  another,  the  law  presumes,  primft  facie,  that  it  is  murder }  and 
it  must  be  so  treated,  unless,  upon  the  evidence  for  or  against  the  accused,  the 
jury  are  induced  to  come  to  a  conclusion  that  the  offence  is  of  a  less  degree. 
Here,  the  question  would  be,  if  death  had  ensued,  whether  it  would  have  been 
manslaughter.  If  a  person  receives  a  blow,  and  immediately  avenges  it  with 
any  instrument  he  may  happen  to  have  in  his  hand,  then  the  offence  will  bo 
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onlj  manslaaghter,  ^provided  the  blow  is  to  be  attributed  to  the  passion   rMi  o 
of  anger  arising  from  that  previous  provocation,  for  anger  is  a  passion   ■- 
to  which  good  and  bad  men  are  both  subject.     But  the  law  requires  two  things, 
first,  that  there  should  be  that  provocation,  and  secondly,  that  the  &tal  blow 
should  clearly  be  traced  to  the  influence  of  passion  arising  from  that  provoca- 
tion.   There  is  no  doubt  here,  but  a  violent  assault  was  committed ;  but  the 
question  is,  whether  the  blow  given  by  the  prisoner  was  produced  by  the  pas- 
sion of  anger  excited  by  that  assault.     If  you  see  that  a  person  denotes,  by  the 
manner  in  which  he  avenges  a  previous  blow,  that  he  is  not  excited  by  a  sudden 
transport  of  passion,  but  under  the  influence  of  that  wicked  disposition,  thai 
bad  spirit,  which  the  law  terms  <  malice/  in  the  definition  of  wilful  murder,  then 
the  offence  would  not  be  manslaughter.     Suppose  for  instance,  a  blow  were  giTen, 
and  the  party  struck  beat  the  other's  head  to  pieces  by  continued,  cruel,  and  re- 
peated blows ;  then  you  could  not  attribute  that  act  to  the  passion  of  an^er,  and 
the  offence  would  be  murder.     And  so  if  you  find  that,  before  the  stroke  is  given, 
there  is  a  determination  to  punish  any  man  who  gives  a  blow  with  such  an  in- 
strument as  the  one  which  the  prisoner  used,  because,  if  you  are  satisfied  that 
before  the  blow  was  given  the  prisoner  meant  to  give  a  wound  with  an  instru- 
ment, it  is  impossible  to  attribute  the  giving  such  a  wound  to  the  passion  of 
anger  excited  by  that  blow,  for  no  man  who  was  under  proper  feelings, — ^none 
but  a  bad  man  of  a  wicked  and  cruel  disposition,  would  really  determine  be- 
forehand to  resent  a  blow  with  such  an  instrument.    The  question  on  the  evi- 
dence, is,  whether  the  prisoner  had  determined  to  do  so.    If  the  words  he  used 
were  a  mere  idle  threat,  unaccompanied  by  any  deliberate  purpose,  they  would 
not  denote  that  mains  animus  which  is  essential  to  constitute  the  crime  of  mur- 
der ;  but  if  he  really  intended  what  he  said,  and  meant  to  strike  any  one  with 
that  instrument  who  might  give  him  a  blow,  it  is  for  you  to  say  whether  that 
intention  does  not  ^amount  to  that  badness  of  disposition  to  which  I  pMan 
have  referred.     I  must  also  tell  you,  that  if  a  man  makes  himself  vol-  "- 
untarily  drunk,  that  it  is  no  excuse  for  any  crime  he  may  commit  whilst  he  is 
so ;  he  must  take  the  consequence  of  his  own  voluntary  act ;  or  most  crimes 
would  otherwise  be  unpunished.     But  drunkenness  may  be  taken  into  conside- 
ration in  cases  where  what  the  law  deems  sufficient  provocation  has  been  ffiven, 
because  the  question  is,  in  such  cases^  whether  the  fatal  act  is  to  be  attributed 
to  the  passion  of  anger  excited  by  the  previous  provocation,  and  that  passion  is 
more  easily  excitable  in  a  person  when  in  a  state  of  intoxication  than  when  he 
is  sober.     So,  where  Che  question  is,  whether  words  have  been  uttered  with  a 
deliberate  purpose,  or  are  merely  low  and  idle  expressions,  the  drunkeness  of  the 
person  uttering  them  is  proper  to  be  considered.     But  if  there  is  really  a 
previous  determination  to  resent  a  slight  affront  in  a  barbarous  manner,  the 
state  of  drunkenness  in  which  the  prisoner  was  ought  not  to  be  regarded,  for  it 
would  furnish  no  excuse.     You  will  decide  whether  the  subsequent  act  does  not 
furnish  the  best  means  of  judging  what  the  nature  of  the  previous  expression 
really  was."  .Verdict — Not  guilty. 

Chreaves^  for  the  prosecution. 

C.  PhiUtpgf  for  the  prisoner. 

[Attorneys— J^  T,  PMUips,  and  Owen.} 
See  the  cases  of  Rex  o.  Carroll,  ante,  p.  145,  and  Bex  v.  Meakin,  ante,  p.  297. 
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♦GLOUCESTER  ASSIZES. 

{CivUSide.) 
REED  V.  COWMEADOW  and  RUDGE. 

A.  gare  B.  into  custody,  at  5  o'clock  in  the  eyening,  on  a  charge  of  palling  down  a 
chimney ;  and  B.  was  kept  in  custody  all  night,  and  next  morning  discharged ;  a  sum- 
mons haring  heen  obtained  against  B.  for  the  alleged  offence,  returnable  at  the  next 
magistrates' meeting: — ^Held,  in  an  action  for  false  imprisonment  against  A.,  that  A.  was 
entitled  to  notice  of  action  under  sect  41  of  the  stat.  *l  kH  Geo.  4,  c.  30,  if  he  acted 
bon&  fide,  and  believed  that  he  had  a  right  to  gire  B.  into  custody. 

Whether  on  that  statute,  the  question  of  bona  fides  is  a  question  for  the  Judge  or  for  the 
jury,  Quasre. 

False  imprisonment.  Plea,  not  guilty.  It  appeared  that  some  years  ago 
the  plaintifif  had  exchanged  some  land  for  a  nouse  and  building,  (which  was  now 
used  as  a  brewhouse  by  the  defendant  Cowmeadow,  and  on  wnich  the  chimney 
hereafter  mentioned  stoodV  with  Mary  Evans,  who  had  subsequently  sold  to  the 
defendant  Cowmeadow,  w^o  had  been  in  peaceable  possession  of  the  property, 
by  himself  and  his  tenants,  for  twelve  years.  It  further  appeared,  that  in  the  last 
summer  the  plaintiff  was  ejected  from  the  land  he  had  received  in  exchange  from 
Mary  Evans,  and  that  on  the  I6th  of  August,  1836,  between  ^ye  and  six  in  the 
evening,  the  defendant  Cowmeadow  brought  the  plantiff  in  custody  to  the  New  Inn, 
at  Lidbrook,  and  that  Budge,  who  was  a  constable,  soon  came  in,  and  Cowmeadow 
gave  the  plaintiff  into  his  charge,  telling  him  that  he  had  got  him  in  custody  for 
pulling  down  his  chimney,  and  charging  him  to  keep  him  till  he  went  before  a 
magistrate.  Budge  kept  him  in  custody  during  the  night,  and  about  ten  the 
next  morning  a  summons  was  brought,  upon  which  the  plaintiff  was  discharged 
from  custody.  The  summons  called  on  the  plaintiff  to  show  cause,  at  the  magis- 
trate's meeting,  why  he  should  not  be  fined  for  maliciously  pulling  down  Cow- 
meadoVs  chimney.  The  case  was  afterward^  heard,  and  the  complaint  dismissed. 
No  notice  of  action  had  been  given. 

♦8221  *  Greaves,  for  the  defendant  Cowmeadow.  The  plaintiff  must  be  non- 
•■  suited,  as  the  defendants  were  entitled  to  notice  under  7  &  8  Geo.  4,  c.  30, 
8. 41.  It  migh^be  contended  that  the  plaintiff  was  guilty  ({f  an  offence  within  the 
8.  24  of  that  statute,  for  he  must  have  known  that  he  could  have  no  reasonable 
supposition  that  he  had  a  right  to  do  what  he  did,  after  Cowmeadow  had  been 
80  long  in  peaceable  possession.  In  cases  of  felony  the  question  is,  whether  the 
act  was  done  under  a  bona  fide  belief  that  the  party  had  a  right  to  take  the  pro- 

Sertv,  and  where  that  is  not  the  case,  the  making  the  claim  affords  no  defence. 
0,  here  it  might  be  urged  that  the  claim  was  not  bona  fide.  It  is  unnecessary, 
however,  to  go  that  length ;  for  it  is  sufficient  if  Cowmeadow  really  believed  that 
he  had  a  right  to  do  what  he  did,  and  the  facts  shew  that  he  did  so  believe. 
Beechey  v.  Sides,  4  M.  &  B.  634,  and  9  B.  &  C.  806,(a),  is  expressly  in  point; 
and  Bailinger  v.  Ferris,  1  M.  &  W.  628,(6)  is  a  stronger  case,  for  there  the  con- 
stable  did  not  see  the  act  done. 

Ludlow  J  Seijt.  No  notice  of  action  was  necessary.  The  plaintiff  had  a  right 
to  do  what  he  did;  when  the  plaintiff  was  ousted  of  the  land  he  received  in 
exchange,  he  had  a  right  to  retake  what  had  been  his  own  again.    At  all  events, 

(a)  In  that  case  it  was  held,  that  the  owner  of  property  arresting  a  person  in  hon&  fide 
belief  that  he  was  acting  in  pursuance  of  the  stat.  *l  k%  Qeo.  4,  c.  30,  s.  28,  is  entitled 
to  notice  of  action  under  sect.  41  of  that  statute. 

(6)  In  that  case  it  was  held,  that  a  constable  who  takes  a  party  into  custody,  bonft  fide 
beueying  that  he  has  commited  an  offence  within  the  statute  7^8  Geo.  4,  c.  30,  s.  28,  is 
entitled  to  notice  of  action  under  sec.  41  of  that  statute,  though  he  did  not  see  the  alleged 
trespass  committed,  and  there  is  no  proof  of  any  complaint  made  to  him  by  the  ownecjiC^ 
the  property  injured. 
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the  defendants  were  bound  to  take  the  plaintiff  forthwith  before  a  magistrate ; 
they  could  not  keep  him  in  custody  all  night.  The  protection  of  the  statnte 
does  not  apply  to  any  case  unless  the  party  is  immediatdy  taken  before  a 
^magistrate.  Here  there  never  was  any  intention  of  taking  the  plain-  r^g23 
tiff  before  a  magistrate  upon  the  arrest,  as  a  summons  was  obtained  the  ^ 
next  day.  At  all  eventS;  it  is  for  the  jury  whether  the  defendants  acted  bourn 
fide  or  not 

Greaves,  The  word  "  forthwith''  must  be  construed  according  to  the  circum- 
stances of  the  case.  It  means  that  the  party  is  to  be  taken  before  a  magistate 
as  soon  as  he  reasonably  can  be,  with  reference  to  the  time  when  he  is  appre- 
hended, and  the  distance  at  which  the  magistrate  lives.  If  the  argument  on  the 
other  side  were  to  prevail,  notice  would  only  be  necessary  where  the  party  had 
strictly  complied  with  the  terms  of  the  act  of  Parliament.  Now,  the  intention 
is  to  protect  those  who  mean  to  act  in  accordance  with  the  act,  but  are  guilty  of 
some  irregularity  in  their  proceedings. 

Pabke,  B.  The  words  of  this  act  are  different  from  those  in  some  of  the 
other  acts;  this  act  does  not  say  thaft  the  plaintiff  shall  be  nonsuited. 

Greaves.  In  all  the  cases  the  question  has  been  treated  as  a  question  of  law. 
It  was  so  both  in  Beechey  v.  Sides,  and  Ballinger  v.  Ferris,  which  arose  on  this 
very  act.  If  the  question  were  to  be  left  to  the  jury,  the  case  would  be  over 
before  it  was  decided  whether  the  notice  was  necessary. 

Parke,  B.  I  entertain  some  doubt  whether  the  question  is  for  me  or  the 
jury :  perhaps  the  better  course  will  be  to  leave  it  to  the  jury. 

Greaves  addressed  the  jury. 

Parke,  B.,  in  summing  up.  The  defendants  say  that  the  plaintiff  cannot 
maintain  this  action,  because  they  bon&  fide  meant  to  act  under  the  authority  of 
the  act  of  Parliament,  *and  no  notice  has  been  given.  The  act  allows  r#Q04 
the  owner  to  apprehend  a  person  committing  wilful  damage,  and  take  *- 
him  before  a  magistrate,  to  be  dealt  with  according  to  law.  If  you  were  to 
wait  till  a  summons  or  warrant  could  be  obtained,  the  offender  would  veiy  fre- 
quently escape.  The  object  of  the  statute  was  to  prevent  that  taking  place. 
The  statute  provides  this  for  the  more  effectual  apprehension  of  offenders,  and  it 
is  a  very  wise  provision,  for  you  might  not  know  the  man,  and  it  would  be  viin 
then  to  go  before  a  magistrate  for  a  warrant.  Then,  there  is  another  provisioD, 
upon  which  the  question  arises.  The  question  is  not  whether  Cowmeadow  was 
actually  authorized  to  apprehend.  The  plaintiff  acted  under  colour  of  right. 
He  had  been  turned  out  of  possession,  and  therefore  he  said  he  had  a  right  to 
his  land  again.  The  magistrate  thought  that  he  had  a  colour  of  right.  Bat 
that  is  not  the  point  for  your  consideration.  The  question  is,  whether  you  think 
that  Cowmeadow  believed  that  he  had  a  right  to  take  him  before  a  magistrate. 
If  the  defendant  turns  out  to  be  wrong,  but  bonit  fide  believed  that  he  was  act- 
ing under  the  act,  he  may  tender  amends,  and  no  action  can  be  maintained  unless 
notice  has  been  given.  I  have  some  little  doubt  whether  it  is  my  province  or 
yours  to  decide  this ;  therefore  I  will  ask  your  opinion  on  it.  It  is  very  clear 
that  the  reason  wfav  the  plaintiff  was  put  into  the  hands  of  the  constable  was, 
that  he  was  to  be  kept  till  he  was  to  go  before  a  magistrate.  Now,  it  is  his 
business  to  take  him  before  a  magistrate  as  soon  as  he  reasonably  can.  You 
will  judge  whether  it  was  reasonable  to  take  him  before  a  magistrate  between 
five  and  six  o'clock  at  night.  It  seems  to  me  that  it  would  be  unreasonable  to 
do  so.  It  would  be  dark  before  he  could  get  back.  They  kept  him  only  till 
the  next  morning,  and  in  the  meantime  the  defendant  or  some  one  got  a  sum- 
mens,  it  being  thought  better  that  the  case  should  be  heard  at  the  magistrates* 
meeting.  The  plaintiff  was  then  discharged.  That  mav  be  explained  by  sup- 
posing that  the  defendant  *did  not  wish  to  detain  him  so  long  as  till  the  ^g.^. 
magistrates  met.  The  point  which  I  wish  to  ask  you  is,  whether  you  *■ 
think  that  the  defendants  were  acting  bon&  fide,  believing  that  he  had  the  power 
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to  take  him  into  castody ;  if  you  are  of  that  opinion,  then  die  defendants  will 
be  entitled  to  yonr  yerdict.  Verdict  for  the  defendants. 

Ludlowy  Serjt,  and  WhaUleyf  for  the  plaintiff. 

Greaves,  for  the  defendant  Cowmeadow. 

[Attorneys— TF%a/^,  and  CoUini.} 


In  the  ensuing  Term,  Ludlow,  Seijt.,  applied  to  the  Court  of  King's  Bench 
for  a  new  trial,  but  the  Court  refused  a  rule. 


The  KING  v.  RICHARD  CHARLES  CLAREMONT  SMYTHE  PAR- 
KER. 

A.  was  charged  with  falsely  pretending  that  a  npst-dated  check ,  drawn  by  himself, "  was 
a  good  and  genuine  order  for  25/.,  and  of  the  ralue  of  26/./'  by  means  of  which  he 
obtained  a  watch  and  chain.  It  was  found  hj  the  jury  that,  before  the  completion  of 
the  sale,  and  the  delivery  of  the  watch  by  the  prosecutor  to  the  prisoner,  the  prisoner 
represented  to  the  prosecutor  that  he  had  an  account  with  the  the  bankers  on  whom  the 
check  was  drawn,  and  that  he  had  a  right  to  draw  the  check,  though  he  postponed  the 
date  for  his  own  conrenience,  ail  which  was  false  ;  and  that  he  represented  that  the 
check  would  be  paid  on  or  after  the  day  of  the  date,  but  that  the  prisoner  had  no 
reasonable  ground  to  believe  that  it  would  be  paid,  or  that  he  could  provide  funds  to 
pay  it    The  prisoner  was  convicted,  and  the  Judges  held  the  conviction  right. 

False  pretences.  The  first  count  of  the  indictment  charged,  That  before  the 
time  of  committing  the  offence  thereinafter  mentioned,  one  William  Mann,  a  gold 
and  silyersmith,  had  agreed  to  sell  to  the  prisoner  a  certain  watch  and  watch-chain, 
for  25^.,  and  to  deliver  the  same  on  payment  of  the  25/.,  and  that  the  prisoner 
agreed  to  buy  the  watch  and  chain  on  those  terms.  That  the  prisoner,  being 
a  person  of  deceitful  and  subtle  mind  and  disposition,  and  intending  to  cheat 
and  defraud  the  said  W.  M.  of  the  goods  aforesaid,  on  the  27th  of  December^ 
*S261  ^^^^»  *^^^  produce  and  tender  a  certain  paper  writing  to  the  said  W.  M., 
-■  as  and  for  a  true  and  valuable  order  for  the  payment  of  25/.,  and  as 
payment  for  the  said  watch  and  chain,  which  writing  is  as  follows : — 

"£25  6th  January,  1837. 

"  To  Messrs.  Stuckey  &  Co.  Bankers^  Bristg}*,.  -- 

Pay  the  bearer,  Twenty-five  Pounds. 

"K.  C.  C.  Smythe  Parker." 
and  did  unlawfully,  &o.,  pretend  to  the  said  W.  M.,  upon  his  (the  prisoner's) 
so  producing  and  tendering  the  said  paper  writing,  that  it  would  he  a  true  and 
genuine  order  for  payment  of  25/.,  and  of  the  value  of  25/.  and  that  25/, 
tDOuld  be  payable  on  the  day  of  the  date  of  the  said  paper  writing  to  the  bearer  of 
the  same,  upon  presentment  at  the  banking-house  of  Vincent  Stuckey  and  others, 
by  means  of  which  false  pretences  the  prisoner  unlawfully,  &c.,  obtained  the 
said  watch  and  chain. 

The  second  count  charged,  That  the  prisoner  having  so  agreed,  and  being 
such  evil-disposed  person,  did  produce  and  tender  a  certain  other  paper  writing 
to  the  said  W.  M.,  as  and  for  a  true  and  genuine  order  for  payment  of  money 
as  follows,  ^the  check  set  out  as  above ;)  and  did  by  such  tendering  and  pro- 
duction unlawfully  and  knowingly,  &o.  pretend,  that  the  said  paper  writing 
was  a  true  and  genuine  order  for  the  payment  of  the  sum  of  money  specified 
on  the  face  of  it,  at  the  banking-house  of  Vincent  Stuckey  and  others,  bv 
means  of  which  false  pretences  the  prisoner  unlawfully  &o.  obtained  the  watch 
and  chain. 

The  third  count  charged.  That  the  prisoner  having  so  agreed  with  the  said 


894  Rex  v.  Pabkeb,    0.  C.  1837.  [826 

W.  M.  as  aforesaid,  and  bebg  an  eyiMisposed  person,  did  produce  and  tender 
a  certain  other  paper  writing  to  the  said  W.  M.  for  the  price  and  payment  for 
the  goodS;  which  said  writing  is  as  follows,  (the  check  set  ont  as  l^ore  ;)  and 
did  unlawfully,  &c.  pretend  to  the  said^W.  M.,  that  the  said  paper  writing  was 
a  true  and  genuine  security  for  the  payment  of  25/.,  by  means  of  which  said 
false  pretences  he,  the  said  '^'B.  C.  C.  S.  Parker^  did  unlawfully,  Sec.,  i-ma^ 
obtain  the  watch  and  chain.  ^ 

The  fourth  oount  charged.  That  the  defendant  unlawfully,  &c.  did  pretend 
to  the  said  W.  M.,  that  a  certain  other  paper  writing,  which  he  then  produced 
to  the  said  W.  M.,  and  was  as  follows,  (the  check  set  out  as  before),  "  was  a 
good  and  genuine  order  for  the  payment  of  the  said  25/.,  and  of  the  Yalue  of 
25/.,"  by  means  of  which  said  last-mentioned  false  pretence  he  obtained  a  watch, 
value,  20/.,  and  a  watch  chain,  yalue  5/. 

It  appeared  in  eyidence  that  the  prisoner,  on  the  27  th  December,  1836,  went 
into  the  prosecutor's  shop,  who  was  a  jeweller  and  silversmith  at  Grloucester, 
and  said  that  he  wished  to  buy  a  gold  watch  for  a  birth-day  present  for  his 
wife.  He  selected  a  watch  and  chain,  which  was  charged  at  2o/.  5«.,  but  the 
prisoner  requested  to  know  the  lowest  price  for  ready  money.  The  prosecutor 
agreed  to  let  him  have  the  watch  and  chain  for  25/.  down.  The  prisoner  re- 
quested some  paper  to  write  a  cheque,  and  on  being  asked  ^'  on  what  bank  f  he 
said,  <'  on  a  Bristol  bank ;"  and  that  any  of  the  coachmen  would  take  it  down 
and  get  it  cashed. 

He  then  commenced  writing  a  cheque,  and  whilst  so  doing,  he  asked  the 
prosecutor  to  keep  the  cheque  till  the  6th  of  January,  to  which  he  ultimately 
agreed.  The  cheque  was  then  finished,  and  dated  the  6th  of  January,  and 
signed,  and  was  in  the  form  stated  in  the  indictment.  On  receiying  it  the  pro- 
secutor delivered  the  watch  and  chain  to  the  prisoner.  The  prisoner  on  several 
occasions,  before  the  sixth  of  January,  requested  the  prosecutor  to  delay  pre- 
senting the  cheque,  promising  to  brinff  the  money,  and  saying  at  one  time  that 
he  had  1000/.  in  Stuckey's  bank  whicn  he  did  not  then  wish  to  disturb,  but  no 
money  was  paid  to  the  prosecutor.  The  cheque  was  presented  after  the  6th  of 
January,  but  it  was  dishonoured.  It  was  proved  that  the  prisoner  had  no  ac- 
count with  Messrs.  ^Stuckey  &  Co.  on  the  27th  of  December,  or  before  peos 
or  afterwards,  and  was  an  entire  stranger  to  them.  The  watch  and  chain  ^ 
was^soon  afterwards  pawned  by  the  prisoner. 

FranciUony  for  the  prisoner,  objected  that  the  first  count  of  the  indictment 
was  bad,  on  the  ground  that  the  £&lse  pretence  therein  stated  was  not  a  fidse 
pretence  of  an  existing  fact,  and  that  the  other  counts  were  not  proved. 

Park£,  B.  I  shall  take  the  opinion  of  the  jury  on  the  facts,  there  being,  as 
it  seems  to  me,  a  Question  as  to  the  meaning  of  the  terms, ''  true,  good,  and  gen- 
uine," in  the  thira  and  fourth  counts,  whether  they  mean  merely  that  the  instm- 
ment  is  signed  by  the  person  whose  name  it  bears,  or  that  it  is  drawn  by  a  per- 
son having  funds  in  the  banker's  hands,  or  having  a  right  to  draw  such  a 
cheque. 

His  lordship  left  two  questions  to  the  jury,  who  found  as  follows  : — 

First — That  the  prisoner,  before  the  completion  of  the  sale  by  the  deliyeiy  of 
the  goods,  represented  to  the  prosecutor  that  he  then  had  an  account  with 
bankers  at  Bristol,  trading  under  the  firm  of  Stuckey  &  Co.,  and  then  had  a 
right  to  draw  on  them,  though  he  postponed  the  date  of  the  cheque  for  his  own 
convenience  only  to  a  future  day ;  that  such  representation  was  fidse  and  that 
the  prisoner,  at  the  time  of  making,  knew  it  to  be  so. 

Secondly — That  he  represented  to  the  prosecutor,  beforo  the  completion  of 
the  sale  by  the  delivery  of  the  ffoods,  that  the  cheque  would  be  paid  on  pre- 
sentment on  or  after  the  day  of  uie  date,  and  that  he  had  no  reasonable  ground 
to  believe  that  it  would  be  paid  at  that  time,  or  that  he  would  be  able  to  provide 
funds  to  pay  it. 

Parks,  d.    1  shall  reserve  the  case  for  the  consideration  of  the  Judges. 
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"^Greaves  and  Skkmevj  for  the  proseoation. 
FranciUon^  for  the  prisoner. 

•    [Attorneya — MaffeT^  and  Zdwii.] 


BSrORE  LORD  DENMAN^  0.  J.;  TIin>AL|  0.  J.^  LORD  ABINGIRi  0.  B.;  PARK,  J.; 
UTTLEDALE,  J.  ;  YAUaHAN,  J. ;  PARKE,  B. ;  BOLLAND,  B.  ]  BOSAMQUET,  J. ; 
ALDERSON;  B. ;  PATTESON,  J.  ;  WILLIAMS,  J.  j  OOLERIDGE,  J. ;  AMD  COLT- 
MAN,  J. 

FranciUon,  for  the  prisoner.  I  submit  that  the  first  count  of  this  indictment 
is  bad,  as  the  pretence  refers  to  a  future  eyent,  and  that  is  not  sufficient,  as  was 
held  in  the  cases  of  Bex  v.  Ooodhall,  E.  t  B.  0.  C.  461,  and  Bex  v.  Douglas,  M. 
O.  C.  462 ;  and  the  other  counts  state  that  it  was  a  good  and  genuine  order, 
which  no  doubt  it  was,  as  it  was  not  a  forgeiy ;  and  that  it  was  of  value,  which, 
I  submit,  it  also  was,  as  it  gave  a  right  of  action  to  the  amount  of  25^.  against 
the  person  who  drew  it. 

Coleridge,  J.  If  a  person  draws  a  post-dated  check,  and  says  it  is  good, 
does  not  that  mean  that  it  will  be  paid  ? 

FranciUon,  In  the  case  of  Bex  v,  Jackson,  8  Camp.  370,  it  was  held  to 
be  an  indictable  offence  to  obtain  goods  upon  a  check  upon  a  banker  with  whom 
the  drawer  did  not  keep  cash ;  but  I  submit  that  this  indictment  should  have 
charged  that  the  prisoner  pretended  to  have  kept  cash  with  these  bankers, 
whereas  in  fact  he  did  not. 

Greaves,  for  the  prosecution.  The  stat.  83  H.  8,  o.  1,  required  that  the  name 
^8301  ^^  &QC>^^6'  should  be  used.  The  '^'stat.  80  Gko.  2,  c.  24,  extended  the 
^  provisions  of  the  former  statute  to  fidse  pretences  generally,  and  I  sub- 
mit that  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  53,  embraces  all  false  pretences,  past, 
present,  and  future.  It  is  very  fit  that  it  should  do  so,  as  a  false  representa- 
tion of  a  future  state  of  facts  may  do  just  as  much  mischief  as  a  present  false 
pretence.  In  the  case  of  Young  v.  The  King,  3  T.  B.  98,  the  pretence  was 
that  Young  had  made  a  bet  for  500  guineas  a  side,  with  a  colonel  at  Bath,  that 
William  I^wis  would  on  the  next  day  run  a  foot  race. 

Lord  Abinger,  C.  B.    The  pretence  there,  was  the  bet. 

Alderson,  B.    The  whole  ot  your  first  count  is  future. 

Greaves,  In  Mr.  Starkie's  Precedents,  vol.  2.  p.  496,  there  is  a  pretence 
chareed  that  W.  H.  <<  would  accept  and  pay  a  bill,"  which  is  future  ;(a)  and 
in  the  case  of  Young  v.  The  King,  the  language  of  Lord  Eenyon  and  of  Mr. 
Justice  Ashhurst  appears  strictly  to  apply  to  a  case  like  the  present.  In  Cole- 
man's case,  2  B.  C.  &  M.  806,  the  prisoner  said  that  she  came  from  Mrs.  Cook 
to  ask  for  change  for  half-a-guinea,  and  the  half-a^guinea  would  be  sent.  So, 
in  the  case  of  Bex  v,  Scott,  tried  at  Hereford  before  Mr.  Justice  Littledale, 
the  prisoner  pretended  that  he  was  a  servant  of  Mr.  Grove,  of  Gloucester,  and 
that  if  the  prosecutor  would  let  him  have  some  oxen,  Mr.  Grove  irov/ei  come 
to  Hereford  and  pay  for  them.  There  the  prisoner  was  convicted  ]  this  being 
*8mi  *^^^^  ^  ^^^  pretence.  I  therefore  submit  that  the  first  count  of  this 
•^  indictment  is  good ;  but  even  if  it  is  not,  I  submit  that  the  fourth 

(a)  The  first  coimt  of  that  indictment  states  the  pretence  to  be,  that  W.  H.  was  a  gen- 
tleman of  fortane,  and  that  large  snms  were  dae  from  W.  H.  to  the  prisoner,  and  that  Vf, 
H.  would  accept  and  pay  a  certain  bill  of  exchange  drawn  on  him  by  the  prisoner.  The 
second  count  stated  that  W.  H.  was  a  gentleman  of  fortane,  and  would  accept  and  pay 
the  bill.    The  whole  of  these  pretences  were  negatived  in  the  counts. 
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count  is  sufficient.  That  count  charges  that  the  prisoner  pretended  that  tlik 
was  ''  a  good  and  genuine  order  for  the  payment  of  25^.,  and  of  the  Taloe  of 
2bl.f"  and  the  jury  hare  found  that  the  defendant  had  no  funds,  and  irai 
not  likely  to  hare  any.  The  word  <<  genuine"  alone  might  not  he  sufficient, 
but  the  pretence  is  that  it  was  a  good  order  of  the  value  of  25^.  If  tliis 
count  is  not  sufficient,  it  might  be  difficult  to  say  what  would  be. 

Alderson,  B.     The  count  might  hare  charged  that  the  prisoner  pretended 
that  he  had  a  right  to  draw  this  check. 

TiNDAL,  C.  J.     Or  that  he  pretended  that  he  had  money  at  the  bankers. 

BosANQUET,  J.     This  check  could  not  be  paid  except  under  a  penalty  of  100^. 

Greaves,    Where  the  witten  instrument  is  a  part  of  the  crime,  the  stamp 
laws  do  not  apply. 

•  Parke,  B.  There  was  enough  proved  at  the  trial  to  shew  that  the  prisoner 
pretended  that  he  kept  an  account  at  Messrs.  Stuokeys'. 

Greaves,     Although  an  indictment  might  have  been  differently  framed,  I 
submit  the  conviction  ought  to  be  sustained  on  the  fourth  count. 

The  case  was  considered  by  the.  Judges,  a  majority  of  whom  held  the  con- 
viction right  upon  the  fourth  count. 


'^'BEFORE  MR.   BARON  BOLLAND.  [^832 


REX  V.  BARTLETT. 

What  the  wife  of  a  person  charged  with  felony  says  in  his  presence  and  hearing,  is  ad- 
missible in  evidence  on  the  trial. 

It  is  no  objection  to  a  prisoner's  statement  made  before  the  magistrate  being  received  is 
evidence,  that  a  part  of  it  was  in  answer  to  questions  put  by  the  magistrate. 

Murder.     The  prisoner  was  indicted  for  the  murder  of  Mary  Lewis. 

It  appeared  that,  after  the  prisoner  was  in  custody,  his  wife  came  into  the 
room.  GreaveSf  for  the  prosecution^  was  proceeding  to  ask  what  she  said  in 
his  presence, — 

TF.  J,  Alexander,  for  the  prisoner.  I  suhmit  that  this  is  not  receivahle. 
The  wife  could  not  be  examined  on  oath  against  the  prisoner,  andwhat  she  says 
cannot  be  used  as  evidence  against  him. 

Greaves.  Whatever  a  wife  says  in  the  presence  of  the  prisoner,  although 
he  does  not  reply  to  it,  is  admissible.  That  was  held  in  the  case  of  Rex  r. 
Smithies,  Ante,  Vol.  5,  p.  332.     Here,  however,  he  does  answer. 

BoLLAND,  B.     I  have  no  doubt  the  evidence  is  admissible. 

The  evidence  was  as  follows :  "  Oh,  Bartlett,  how  could  you  do  it  ?"  He 
looked  steadfastly  at  her,  and  said,  "  Ah,  what  I  you  accuse  me  of  the  murder 
too  !''  '^  I  do,  Bartlett ;  you  are  the  man  that  shot  my  mother."  The  prisoner  did 
not  make  any  reply.  She  then  turned  to  the  witness,  and  said,  '<  This  is  done 
for  money." 

The  examination  of  the  prisoner  before  the  magistrate  being  about  to  be  pat 
in,  W.  J,  Alexaruler  objected  to  it,  on  the  ground  that  it  appeared  as  if  some 
parts  of  it  were  in  answer,  to  questions  put  by  the  magistrate. 

♦The  magistrate  stated  that  he  had  no  recollection  of  having  put  any   nfm 
questions ;  and,  if  he  had,  certainly  none  except  for  the  purpose  of  ex-   ^ 
plaining  what  had  been  already  said  by  the  prisoner. 

Greaves,  Even  assuming  that  questions  were  put,  that  forms  no  valid  objec- 
tion, unless  undue  influence  were  used. 

BoLLAND,  B.    The  examination  must  be  read. 

The  examination  was  put  in  and  read.  Verdict— Guilty. 
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Greaveij  and  Tdlboi^  for  the  proaeeation. 
W. «/.  Alexander,  for  the  prisoner. 


[Attorneys— jCoteAom,  and  Browne,} 


REX  V.  EVAN  OWEN  JONES. 

On  an  indictment  for  embesslement,  it  is  not  enough  to  prore  that  a  clerk  has  receired  a 
sum  of  money,  and  not  entered  it  in  his  book,  unless  there  be  also  evidence  that  he  has 
denied  the  receipt  of  it,  or  the  like. 

Embezzlement.  The  prisoner  was  indicted  for  embezzling  a  sum  of  67. 
18s.  Id.,  received  on  acconnt  of  George  Bettis^  his  employer;  from  Gkorge  Lins- 
lej  Walker.  There  was  another  count  as  to  a  som  of  197.  is.,  received  from 
Benjamin  Smith. 

It  appeared  that  Mr.  Bettis  was  a  slate  merchant  at  Carnarvon^  who,  by 
means  of  the  prisoner  as  his  clerk,  carried  on  the  slate  trade  at  a  wharf  at 
Gloucester.  It  further  appeared  that  the  course  of  business  was  for  the  prisoner 
to  sell  the  slates,  and  to  convey  them  to  the  customers  in  his  own  boats,  as  Mr. 
Bettis  had  no  boats,  the  prisoner  being  also  a  coal  merchant  on  his  own  account. 
It  was  proved  that  these  sums  had  been  received  by  the  prisoner ;  but  it  farther 
appear&d  that  the  prosecutor  and  prisoner  had  had  no  adjustment  of  accounts 
^8341  ^^^  ^^^  years,  *and  that,  on  Mr.  Bettis  calling  for  the  prisoner's  books, 
-'  he  could  not  find  these  sums  entered.  It  was  stated  bv  Mr.  Bettis,  that 
he  had  never  specifically  asked  the  prisoner  to  account  for  either  of  these  two 
8ums,  and  that  the  accounts  of  the  prisoner  for  these  two  years  amounted  to  ten 
or  twelve  thousand  pounds. 

BoLLAND,  B.  Mr.  Francillon,  you  can  make  nothing  of  this  case ;  there  is 
not  a  felonious  conversion.  I  will  take  it  that  the  prisoner  put  the  money  into 
his  own  pocket,  and  has  made  no  entry ;  that  is  not  sufficient.  Had  he  aenied 
the  receipt  of  the  money,  the  case  might  have  been  different.  If  the  mere  fact 
of  not  entering  a  sum  was  enough  to  support  an  indictment  for  embezzlement, 
every  clerk  who,  through  carelessness,  omitted  an  entry,  would  be  liable  to  be 
convicted  of  felony.    Tne  prisoner  must  be  acquitted. 

Verdict— Not  guilty. 

FrancUlon,  and  Brookshank,  for  the  prosecution. 

WaUon,  and  Greaves,  for  the  prisoner. 

[Attorneys— P.  CoQkij  and  SmaUridffe,} 


REX  V.  EVAN  OWEN  JONES. 

In  cases  of  embezzlement,  eyidence  should  be  given  that  the  clerk  has  either  denied  the 
receipt  of  the  money,  or  haa  rendered  some  false  account ;  and  a  mere  omission  to  enter 
money  receired  is  no  safficient  proof. 

If  a  person  owe  a  master  5/.,  and  the  clerk  set  against  it  a  debt  of  U.  4s.  due  from  him- 
self to  the  person,  and  receive  the  balance,  and  debit  himself  in  his  master's  books 
with  the  balance  only,  whether  this  is  embezzlement  of  IL  4j.,  Qwtre, 

Embezzlement.  The  prisoner  was  indicted  for  embcEzling  11  is.  Qd.,  re- 
ceived from  Mr.  Ellis  on  account  of  George  Bettis^  his  employer. 

The  evidence  as  to  the  mode  of  dealins  was  the  same  as  in  the  last  case ',  and 
it  appeared  that  Mr.  Ellis  owed  6Z.  to  Mr.  Bettis  for  slateS;  and  that  be  paid 
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ihe  prisoner  *iL  14t.  M.  in  eashy  It.  M.  being  allowed  fo  Mr.  EDib  as  r«835 
diw^mnt,  and  the  remaining  1/.  4«.  being  set  a^dnat  a  cider  aoooont  doe  ^ 
firom  the  prisoner  to  Mr.  Ellis.  The  prisoner  had  credited  Mr.  EUia  in  the 
ledger  to  the  amount  of  5iL,  and  had  entered  8/.  14$,  M.  in  the  cash  book.  It 
appeared  that  Mr.  Bettis  had  never  called  on  the  prisoner  to  account  as  to  this 
sum  of  5/. 

WcUtan,  for  the  prisoner.  The  eyidence  is,  that  the  prisoner  recdTed  onlj 
8/.  14«.  6d.,  which  he  has  entered;  and  as  to  the  residue  of  the  61,  which  he, 
in  hci,  did  not  reodve,  he  nay  be  still  liable  to  pay  it  to  Mr.  Bettis,  as  the 
aeconnts  between  them  are  stm  open. 

IVancdUm,  for  the  prosecution.  If  a  clerk  receives  goods  on  his  own  ae- 
count,  and  allows  them  to  be  set  against  his  master's  account^  that  is  monej  as 
between  .inaster  and  servant. 

Oreaveifiar  the  prisoner.  If  no  monej  at  all  had  passed,  and  it  had  been 
entirely  a  credit  traasact^Qn  on  both  sides,  could  that  be  embesslement  f  I 
should  say  that  it  could  not,  as  embeulement  is  merely  a  statutory  larceny. 
The  prisoner  never  had  possession  of  the  IZ.  4s.    V 

BoLLiUTD,  B.  It  anpears  to  me  that  this  does  not  amount  to  embeulement 
In  cases  of  this  sort,  the  thing  alleged  to  be  embezzled  should  not  be  laid  out 
of  the  question.  If  goods  are  taken,  an  intent  may  more  clearly  i^pear  than 
in  the  case  of  mone^,  as  the  same  pieces  of  coin  may,  in  many  cases,  not  be 
paid  over.  There  is  nothing  in  this  case  to  bring  the  prisoner  within  the  sta- 
tute. He  ^ever  denied  the  receipt  of  the  money,  and  was  never  called  upon  for 
it.  I  think  it  essential  that  there  should  be  a  denial  of  having  received  the 
money,  or  else  that  some  fieilse  account  should  be  ^ven.  The  prisoner  must  be 
acquitted.  Verdict — ^Not  f^ty. 

^BoLLAND,  B.    It  would  be  a  most  dangerous  doctrine  to  hold  it  r^ooA 
embezzlement  where  there  is  no  demand  of  the  money,  no  denial  of  the  *- 
receipt  of  it,  and  no  false  account  given. 

FranciRon,  and  Brookthanky  for  the  prosecution. 

Wattan,  and  Gfreave$,  for  the  prisoner. 

[Attornejs— P.  B.  Cooke^  and  SmoUfidffeJ] 


BEX  V.  PABBT,  BEA,  and  WBIGHT.    Apnl  8. 

Four  persons  were  tried  for  a  rape,  upon  an  indictment  containing  connts  chargring  each 
as  principal' and  the  others  as  aiders  and  abettors.  Thej  were  acquitted ;  and  it  being 
proposed,  on  the  following  day,  to  try  three  of  them  for  another  rape  npon  the  same 
person  (the  second  indictment  being  exactly  the  same  as  the  first,  with  the  omission  onlj 
of  the  fourth  prisoner),  they  pleaded  autrefois  acquit  to  the  second  indictment,  ayerring 
the  identity  of  the  offsnces.  To  this  plea  there  was  a  replication  that  the  offences  were 
Afferent: — ^Held,  that,  on  this  issue,  the  prisoner's  counsel  must  begin. 

The  prisoner's  counsel  put  in  the  commitment  and  former  indictment,  and  also  the  minutes 
of  the  former  acquittal,  written  on  the  indictment.  On  this  eridence  the  juzy  found 
that  the  offences  were  the  same ;  and  it  being  referred  for  the  opinion  of  the  Judges, 
whether  there  was  any  evidence  to  justify  and  support  thererdict,  and,  if  not,  whether 
sveh  Verdict  was  final,  and  operated  as  a  bar  to  any  fhrther  proceedings  by  the  Crown 
upon  the  second  indictment,  their  lordships  held  that  the  rerdict  of  the  juiy  was  final, 
and  the  prisoners  were  discharged. 

During  the  sitting  under  the  same  commission,  the  original  indictment,  and  minutes  of 
the  rerdict  upon  it,  aro  receiyable  in  evidence  in  support  of  a  plea  of  autrefois  acquit, 
without  a  record  being  drawn  up. 

In  order  to  his  pleading  autrefois  acquit  in  a  case  of  felony,  the  prisoner  has  not  a  right 
to  a  copy  of  the  second  indictment,  but  he  has  a  right  to  hare  the  indictment  read 
slowly.        ' 

Since  the  Jury  Act,  S  Oeo.  4,  c.  SO,  the  Grown  is  not  to  be  put  to  shew  grounds  of 
ehsllenge  of  jurors^  in  a  case  of  felony,  till  the  panel  is  exhausted ;  and  that  statute 
makes  no  alteration  of  the  law  in  this  respect. 
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A  ptiiOAtr,  in  ft  cftM  of  UHovf,  hayiag  oballenged  twentj  Jofon  perempiorilj^  eaniiot 
withdraw  one  of  thoM  challenges,  to  challe&ge  another  joror,  instead  of  one  that  he 
had  previonslj  challenged. 

Ba^B.  The  prisonenu  together  with  a  person  named  Jones,  had  been  on  the 
6th  and  7ih  of  April  tried  and  acquitted  at  these  Assises  on  an  indictment  con* 
taining  the  foUowing^'eoutB : — The  1st  eonnt  charged  WilUam  Lea  with  ravish- 
iiig  l£ry  Lee  at  the  parish  of  Saint  Niehobs,  on  the  14th  December  last,  and 
that  Heniy  Parr^,  James  Bea,  Gkorge  Jonos,  and  Joseph  Wright  were  present 
aiding  and  abetting.  2nd  count  the  like,  but  charginfl;  Henry  Parry  as  the 
principal  in  the  first  degree,  and  the  others  as  uders  and  abettors.  Srd  ooont 
^8371   ^^  ^^^'  ^^^  charging  James  Bea  as  principal  in  the  first  degree,  and 

^  «*  ^the  others  as  aiders  and  abettors.  4th  count  the  like,  but  charging 
George  Jones  as  principal  in  the  first  decree,  and  the  others  as  aiders  and  abet- 
torst  5th  count  the  like,  but  charging  Joseph  Wriffht  as  principal  in  the  first 
decree,,  and  the  others  as  aiders  and  abettors.  The  6th  count  charged  a  certain 
evurdisposed  person  to  be  principal  in  the  fimt  degree,  and  the  others  as  aiders 
and  abettors. 

It  was  then  proposed  by  Greaves^  for  the  prosecution,  that  they  should  be 
tried  for  a  second  rape  on  another  indictment,  containinff  the  following  counts : — 
The  1st  count  charged  Henry  Parry  with  ayishing  Mary  Lee  at  the  parish  of 
Saint  Nicholas,  on  the  14th  of  December  last,  and  James  Bea  and  Joseph 
Wright  as  aiders  and  abettors.  The  2nd  count  the  like,  James  Bea  as  principal, 
and  Uenry  Parryand  Josei^i  Wrisht  as  aiders  and  abettors.  The  Srd  count 
charged  Joseph  Wright  as  principfll,  and  Heniy  Parry  and  J.  Bea  as  aiders  and 
abettors.  The  4th  count  charged  an  evil-disposed  person  as  principal,  and 
Ftory,  Wrisht,  and  Bea,  as  aiders  and  abettors. 

Ijudhwy  oeqt.,  for  the  prisoners,  challenged  scTeral  of  the  jurors,  with  an 
evident  intention  that  ^as  the  jury  panel  contained  only  thirty-six  names)  as 
many  as  possible'  of  the  jurors  who  had  tried  the  first  case  should  try  the  second. 

Qreavet^  ior  the  prosecution,  challenged  &  juror  who  had  served  on  the  former 
trial. 

LudhtOy  Seijt.  I  submit  that  the  Crown  has  no  peremptory  challenge  with- 
out cause. 

BOLLAND,  B.    I  feel  myself  bound  to  adhere  to  the  old  practice  of  not  calling 
on  the  Crown  for  cause  until  the  panel  is  exhausted;  and  I  do  this  because  the 
^8381  ^^^  ^^^  *A.eif  6  Gko.  4,  c.  60,  s.  29,  in  this  respect  re-enacts  the  old 
'*  enactment  almost  totidem  verbis. 

Numbers  corresponding  with  the  numbers  on  the  panel  were  put  into  a  hat 
and  drawn  out  one  at  a  time  by  Mr.  Bellamy,  the  derk  of  assise,  and  the  pris- 
oner's counsel  had  challenged  twenty. 

WaUany  for  the  prisoners,  asked  to  withdraw  one  of  hu  former  challenges, 
and  challenge  another  of  the  jury. 

BoLLAND,  B.    I  cannot  allow  that  to  be  done. 

One  juror  was  challenged  by  the  Grown,  and  the  jury  were  sworn. 

Ludlawy  Seijt.  I  have  no  right  to  a  copy  of  the  indictment,  but  I  have  a 
right  to  have  it  read  slowly,  with  a  view  to  the  prisoners  pleading  autrefob 
acquit. 

Oreavei,    To  save  trouble  I  will  give  a  copy  of  the  indictment. 

BoLLAND,  B.  K  the  other  side  like  to  give  a  copy  of  the  indictment,  they 
may  do  so  if  they  please,  but  I  could  on^  order  the  indictment  to  be  read 
slowly. 

The  copy  was  given,  and  the  court  waited  about  half  an  hour  for  the  idea  of 
autrefois  acquit  to  be  engrossed  on  parchment,  the  prisoners  having  had  liberty 
from  the  Court  to  withdnw  their  pleas  of  Not  guilty. 

The  plea  of  autrefcris  acquit  stated  that  the  fdonies  and  rapes  in  the  first  in- 
dictment, and  the  felonies  and  rapes  in  the  second  indictment,  were,  the  same. 
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Replicatioiiy  that  the  rapes  and  felonies  in  the  first  and  in  the  second  indiefcaie&tB 
were  other  and  different  and  not  the  samoi  (oonclnding  to  the  oonntrj.) 

*LudjUnDj  Sent.    I  sahmit  that  this  issue  is  on  the  Crown.  P839 

Ortavet.    It  lies  on  the  prisoner  to  make  out  the  whole  of  their  plea.     ^ 
BoLLANDy  B.    I  certainljamof  thatoinnion.    The  prisoner's  ooniiseldioiild 


Oy  Seijty  proposed  to  put  in  the  oommitment  of  the  prisoners. 

Greaves.  I  submit  that  the  oommitment  is  not  sdmisnble  in  eridenee. 
It  has  nothing  whatever  to  do  with  the  present  issue;  a  person  maj  be  eommit> 
ted  for  one  cnme,  and  any  number  of  indietments  for  othercrimes  may  be  aftsr- 
wards  preferred  against  him.  The  only  jurisdiction  the  justices  have  is  to  oom- 
mit  for  trial ;  they  cannot  adjudge  on  tiie  offence. 

BoLLAND;  B.  I  entertain  a  strong  opinion  that  it  is  not  admissible^  but  I 
will  receiye  it  and  reseire  the  point 

The  commitment  was  put  in ;  it  was  a  commitment  of  the  prisoners  Rem  and 
Parry,  for  having  <<  on  the  15th  of  December,  1836,  at  the  parish  of  St.  Nich- 
olas  assaulted  and  ravished  one  Mary  Lee/'  and  a  commitment  of  the  prisoner 
Wright,  and  of  George  Jones,  for  liaving  aided  and  assbtod  in  committing  the 
said  offence. 

lAtdlowy  Seijt.,  proposed  to  put  in  the  original  indictment  on  which  the  first 
trial  was  had. 

Oreavei,  I  submit  that  this  is  not  admissible — ^the  record  should  have  been 
made  up. 

,LudloWf  Serjt.,  and  GodBon,  cited  the  case  of  Bex  v.  Home  Tooke^a),  which 
decides  that  during  the  ^continuance  of  the  same  commission  the  on-  pgiA 
ginal  indictment  and  notes  of  the  Clerk  of  Assise  are  receivable.  *- 

BoLLAND,  B.  Upon  the  authority  of  the  case  of  Bex  v.  Home  Tooke  I  shall 
receive  the  evidence :  that  case  was  tried  by  very  learned  Judges. 

The  first  indictment  was  read,  and  idso  the  minutes  of  the  acquittal,  which 
were  written  over  the  prisoners'  names  in  that  indictment. 

Oreavet.  I  submit  that  there  is  no  evidence  to  go  to  the  jury.  There  is  not 
one  title  of  evidence  of  the  identity  of  the  offences  charged  in  the  two  indict- 
ments, or  of  any  oflbnce  at  alL 

BoLLAND,  B.  I  think  I  cannot  take  upon  myself  to  withdraw  the  case  en- 
tirely from  the  jury,  though  it  does  not  appear  to  me  that  there  is  any  evidence 
that  the  rapes  and  felonies  charged  in  the  second  indictment  are  the  same  iden- 
tioal  rapes  and  felonies  that  were  laid  in  the  first  indictment. 

His  lordship  left  the  case  to  the  jury,  who  found  that  the  ofiences  were  the 
same.  Verdict  for  the  prisoners. 

BoiXiAND,  B.    I  shall  reserve  the  case  for  the  consideration  of  tne  judges. 

His  lordship  reserved  the  case  on  the  following  questions  :— 

<^  Whether  there  was  any  evidence  to  justify  and  support  the  verdictf  and  if 
not.  Whether  such  verdict  is  final  and  conclusive,  and  operates  as  a  bar  to  any 
further  proceedings  by  the  Grown  upon  the  second  indictment?" 

*Oreavei  and  Vanidy  for  the  prosecution.  refill 

LudtoWf  Seijt.,  Godion,  and  Watmm^  for  the  respective  prisoners.        ^ 

[Attorneys— Jfotofi,  and  SmdUrid^e.'] 


JprU  29. — ^BKroRX  lord  denman,  o.  j.  ;  tindal,  o.  j.  ;  lord  abikqkr,  c. 

B.;   PARK,  J.;    LITTLIDALX,  J.;    YAUGHAN,  J.;  PARKE,  B.;    BOLLAND,  B.; 
B08ANQUET,  J.  }  ALDXR80N,  B.  ;  PATTE80N,  J.  ;  WILLIAMS,  J. ;  OOLKBIDaX, 
J. ;  AND  OOLTICAN,  J. 
\ 
(•)  S5  St  Tr.,  and  see  ante,  Vol.  e,  p.  364. 
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^  Oreave»y  for  the  profleoation.  At  the  asdies  there  was  a  question  as  to  which 
side  should  begin/ and  the  learned  Baron  held  that  the  prisoners'  oounsel  should 
beffin. 

TiNDAL,  0.  J.    That  was  a  mere  matter  of  re^^ulation. 

Lord  DsNMAN,  C.  S:  The  prisoners'  oounsel  did  begm,  and  thej  (as  it  seems) 
proved  their  oase  to  the  satis&otion  of  the  jurr. 

Aldsbson^  B.  If  jou  suooeed  in  establishing  the  points  you  contend  for, 
what  will  be  the  result  f 

Oreavei.  I  apprehend  that  your  lordships  will  order  the  prisoners  to  plead 
over,  or  will  order  a  new  trial. 

Lord  AsiNQXRy  0.  B.    Where  is  our  authority  for  so  doing  J 

PABKy  J.  We  cannot  grant  a  venire  de  novo,  because  we  are  not  a  court  of 
ustioe — ^we  are  merely  advising  the  learned  judge  who  tried  the  case. 
*8421  Orecnet.  The  learnt  Jud^e  might  order  a  new  trial.  *Li  Maittdl'  s 
^  case,  Andersoui  pL  153|  the  prisoner  was  tried  for  the  murder  of  Robert 
Fayre,  and  the  foreman  of  the  jury  returned  a  verdict  of  manslau^hteri  upcm 
which  the  residue  of  the  jurors  said  they  did  not  agree  in  that  verdict,  and  the 
prisoner,  by  his  own  consent,  was  exonerated  from  that  jury,  and  afterwards 
was  tried  on  the  same  indictment  by  a  new  jury;  and  the  Judges  at  Seijeant^s 
Lin  held  that  this  was  right 

Lord  DsNMAN,  0.  J.    There  was  no  verdict  on  the  first  trial. 

Greaves.  Lord  Hale  says,  (2  H.  P.  0.  309,)  <<  But  what  if  a  jury  give  a  ver- 
dict against  all  reason,  convicting  or  acquitting  a  person  indicted  against  evi- 
dence, what  shall  be  done  f  I  say,  if  the  jury  will  convict  a  man  against  or 
without  evidence,  and  against  thcdirection  and  opinion  of  the  Court,  the  Court 
has  this  salve— -to  reprieve  the  person  convicted  before  judgment^  and  to  acquaint 
the  King,  and  certinr  for  his  pardon ;  and  as  to  an  aoquiUal  of  a  person  against 
full  evidence,  it  is  likewise  certain  th^B  Court  may  send  them  back  agam,  and  so 
in  the  former  case,  to  consider  better  of  it  before  they  record  their  verdict;  but 
if  they  are  peremptcory  in  it,  and  stand  to  their  verdict,  the  Court  must  take  their 
verdict,  and  record  it,  but  may  respite  judgment  upon  the  acquittal.'' 

Yauohan,  J.    How  do  you  interpret  that  ? 

Cfreaves.  The  Court  might  prevent  the  verdict  from  being  used  on  a  second 
trial;  if  there  is  not  a  judgment  <}uod  eat  sine  die,  the  party  could  not  use  the 
verdict  on  a  plea  of  autrefois  acquit 

Alderson,  B.    That  may  be  the  true  solution. 
*8481       *P^^^  B.    You  say  that  if  the  Judge  refuses  to  record  this  verdict, 
^  you  may  oo  on  at  the  next  assises. 

LiTTLBDALB,  J.  After  the  minutes  of  the  verdict  are  put  down,  the  clerk 
of  assise  says,  **  Hearken  to  your  verdict  as  the  Court  records  it,''  and  the  Judge 
miffht  then  say,  ^<  Do  not  record  it,"  and  ask  the  jurv  to  reconsider  it 

Park,  J.  I  never  intermeddle  with  an  acquittal ;  but  if  there  is  a  convic- 
tion which  I  think  ought  not  to  be,  I  always  ask  the  jury  to  reconsider  it,  and 
a  judge  might  do  it  on  an  acquittal. 

Lord  Dknbian,  C.  J.  Ajid  in  many  cases  ought.  The  verdicts  of  juries  were 
in  former  times  treated  with  great  indifference,  and  jurors  were  sometimes  fined 
for  giving  them. 

Greaves,  I  find  that  special  verdicts  have  been  sometimes  argued  before  the 
Court  of  King's  Bench,  and  sometimes  here. 

Aldebson,  B.  When  a  civil  oase  was  argued  before  the  twelve  Judges,  the 
eight  sat  as  assessors  to  the  four  Judges  of  the  Court  in  which  the  record  waS| 
and  the  four  gave  judgment 

TiNDAL,  C.  J.  You  can  argue  the  case,  and  we  can  advise  the  learned  Judge 
what  ought  to  be  done. 

Yaughan,  J.  Did  it  not  occur  to  you  to  shew  that  there  were  in  &ot  two 
rapesf 

Greavei.    The  learned  Baron  said  that  the  burden  of  proof  lay  on  the  other 
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mde^  if  ft  party  ohMgedwiUi  minder  pleaded  an  aoqmttilftbiolid;  he  most  p^^ 
the  identity  of  the  cnme. 

*Aldir80N^  B.  If  the  ftTetment  is  necessary  to  the  plea,  the  person  r*gA± 
jnaking  it  must  prore  it  L 

Greavei.  In  the  case  of  Res  v.  GoogaUi  1  Leaeh,  448,  the  prisoner  was  ae* 
qaitted  of  forging  a  will  which  oommenoed|  ''James  Gibson  do  hereby/''  Ae., 
because  in  the  setting  it  oat  in  the  indictment  it  was  stated  to  be  ''I,  James 
Gibson,  do  hereby/'  &o.|  and  the  prisoner  bebg  indicted  again,  the  will  bcang 
correctly  set  out,  he  pleaded  antrtfois  acquit,  and  it  Iras  held  that  the  former 
record  was  not  eyidence  that  it  was  the  same  offence. 

Lord  Demman,  G.  J.  On  the  fiuse  of  the  indictments  there  were  diftrent 
oflbnoes.    Are  the  indictments  here  the  same  or  diftrettt  f 

GreaveM.  Exactly  the  same,  except  as  to  the  niunbttr  of  offenders.  Ifanan 
stole  a  sheep  in  the  morning,  and  another  in  the  afternoon  firom  the  same  per- 
son's flock,  there  the  indictments  wonld  be  the  samci  though  the  offiBDoee  were 
different. 

Lord  DxMMAN,  C.  J.  Are  not  two  records  exaetly  similar  primft  &oie  erri- 
dence  of  the  identity  of  the  oflenoes  7 

Greave$.  Suppose  a  ease  like  the  murder  of  GcBsar,  exoept  that  the  wounds 
are  not  fatal.  Every  wound  would  be  a  distinct  febny,  and  each  of  the  aMniiiinn 
would  be  a  principal  in  that  felony,  and  there,  in  point  of  descriptiony  all  the 
<rfbnces  would  be  exaetly  alike. 

BosANQUXT,  J.  Suppose  there  were  really  but  one  ofienoe,  and  the  prisoiien 
were  acquitted,  and  a  second  indictment  was  prepared  in  the  same  woras  as  the 
first;  what  could  the  prisoners  prove  m<»e  than  their  acquittal? 

*Oreave$.    They  might  call  the  prosecutrix.  1*845 

Pakk,  J.    Did  you  ever  know  a  prisoner  put  to  oall  the  jmseeutrix.   ^ 

Greaves,  In  the  case  of  Bex  v.  Sheen,  Ainte,  Vol.  2,  p.  634,  the  prisoner's 
counsel  began  and  |»oved  their  case. 

Yaughan,  J.  You  go  on  the  presumption  of  two  rapes.  0«^  two  i^mb 
to  be  presumed  without  some  proof? 

Greavei.    The  grand  jury  returned  two  bills. 

Williams,  J.  There  was  in  this  case  some  evidence,  snd  the  jury  hsTs 
found  their  verdict  upon  it. 

Greavei.  The  case  of  Bex  v.  Huggins,  2  Lord  Bay,  1674,  and  Bex  e.  Bv- 
ridfle,  3  P.  W.  439,  shew  that  where  the  verdict  is  uncertain  there  may  be  a 
venire  de  novo.  I  find  no  case  in  which  a  verdict  in  a  case  of  felony  has  hea 
set  aside  without  consent;  but  I  also  cannot  find  it  laid  down  any  where  that  a 
verdict  on  a  collateral  issue  cannot  be  set  aside.  A  prisoner  acquitted  may  not 
properly  be  tried  again,  but  on  a  collateral  issue  it  may  be  different 

Aldibsok,  B.  Is  this  verdict  on  the  second  indictment,  a  bar  to  a  new 
indictment,  if  there  were  in  &ct  two  rapes  ? 

Lord  Abingib,  G.  B.  This  verdict  finds  that  two  indictments  already  pre- 
ferred are  for  one  and  the  same  offence  of  npe.  If  there  were,  in  fiwi,  two 
repes,  may  there  not  be  a  fresh  indictment  for  the  other  rape  ? 

Lord  DiNMAN,  G.  J.    No. 

The  case  was  considered  by  the  judges,  who  held  that  the  verdict  of  the  juiy 
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BERKS  SPRING  ASSIZES,  1837.  (a) 

BEX  V.  JOHN  SHEAKD. 

The  prisoner  stnick  the  prosecutor  on  the  side  of  his  hat  with  an  air-gnn  with  great  force, 
bj  which  the  prosecutor  was  wounded,  but  the  wound  was  made  bj  the  riolence  with 
which  the  hat  was  struck,  the  weapon  used  by  the  prisoner  never  coming  in  contact 
with  the  head  of  the  prosecutor:— Held,  bj  the  fifteen  Judges,  that  this  was  a  wound- 
ing within  the  stat  9  Geo.  4,  c  31,  s.  11  k  12. 

Wounding.  The  first  count  of  the  indiotment  oharmd  the  prisoner  with 
having  feloniondy,  Ac.,  assaulted  and  wounded  William  StileSi  with  intent  to 
murder  him.  The  second  count  stated  the  intent  to  be  to  maim  him ;  the 
third  count,  to  disable  him ;  the  fourth  count  to  do  him  some  ffrievous  bodily 
hann ;  the  fifth  count,  with  the  intent  to  resist  the  lawful  apprehension  of  him 
the  said  John  Sheard.^6) 

It  appeared  that  William  Stiles  waa  oaaaaiatant  game-keeper  to  Lord  Afahig- 
don.  On  the  4th  December  Stiles  and  an  under  lee^ier,  W.  Basaett,  were 
watching  the  game  in  a  plantation  of  Lord  Abingdon,  between  twelve  and  one 
in  the  night.  They  heiml  a  noise  that  appeared  to  them  to  be  the  goin^  off  of 
a  copper  cap.  They  separated,  and  Stiles  went  to  a  track  in  the  phmtation  and 
laid  himself  down  in  a  ditch.  Li  about  half  an  hovr  Stiies  saw  the  priaoner 
walking  alonfffrom  the  part  of  the  plantation  from  which  he,  Btilea  thought  the  . 
noise  he  and  jSassett  had  heard  came.  The  prisoner  had  something  in  his  hand, 
which  Stiles  afterwards  found  to  be  an  air  gun.  Stiles  went  near  to  the  prison- 
er, who  immediately  struck  him  with  the  gun  twice,  with  all  his  force,  on  the, 
^8471  '^^  ^^^  ^^  ^  ^^^^  ^^  ^  Stiles  had  on  his  head.  On  receiving  the 
^  second  blow  Stiles  found  blood  on  his  head.  The  prisoner  struck  at 
Stiles  a  third  time,  but  missed  him.  Stiles  then  closed  with  the  prisoner,  and 
they  both  fell,  and  after  kicking  and  striking  Stiles,  the  prisoner  ran  away, 
leaving  an  air-gun  behind  him.  Stiles  pursued  and  took  him.  Bassett  came 
up,  and  after  some  struggling,  two  hen  pneasants  and  one  cock,  recently  killed, 
were  taken  from  the  prisoner.    The  birds  had  been  killed  by  balla. 

It  appeared  by  the  evidence  of  the  surgeon  that  the  prosecutor  Stiles  had  a 
contused  wound  an  inch  in  length  on  the  left  side  of  hia  head :  the  wound  was 
made  bv  the  bard  rim  of  the  prosecutor's  hat,  by  the  violence  with  which  the 
hat  had  been  struck  by  the  prisoner,  and  was  not  occadoued  by  the  ^n  alone, 
as  Stiles  said  that  the  gun  had  never  directly  come  in  contact  with  his  head. 

BoLLAND,  B.  There  may  be  a  doubt  whether,  as  the  wound  must  in  fact 
have  been  caused  by  the  hat,  and  not  by  the  gun  barrel,  the  prisoner  can  be 
convicted. 

!Paibotf  for  the  prosecution.  I  submit  that  the  hat  alone,  if  used  as  a  weapon 
by  the  prisoner,  would  have  satisfied  the  terms  of  the  statute,  and  that  the  mere 
intervention  of  the  hat  between  the  person  of  the  prosecutor  and  the  instrument 
used,  can  make  no  difference,  any  more  than  if  we  gun  itself  had  at  the  time 
been  enclosed  in  a  cloth  or  other  case. 

.  BoLLAND,  B.    I  will  leave  the  case  to  the  jury,  and  if  their  verdict  ia  unfa- 
vourable to  the  prisoner,  I  will  reserve  the  point  for  the  consideration  of  the 

*gea.  Verdict— Guilty. 

falbot,  for  the  prosecution. 

[Attomej— P.  Wahh,'} 

a)  This  ease  was  omitted  in  its  proper  place. 
[b)  The  indictment  did  not  state  the  instrument 
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In  the  eiunuiig  Trinity  Tenn  tlie  pmnt  was  eonsideied  by  the  jndgeB,  who 
held  the  conTietion  right. 
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SUSSEX  ASSIZES. 

BETOaS  LORD  GHIEr  JUSTICE  TINDAL. 

BEX  V.  BEED. 

An  indictment  for  false  pretences  charged  thatH.  R.,  **  haring  in  his  possession**  a  certain 
weiffht  of  281bs.»  did  falselj  pretend  to  L.  G.  that  a  quantity  of  coals  which  he  deliT- 
ered  to  L.  G.  weighed  16  ewt.  (meaning  1192  lbs.  weight,)  and  were  worth  II.,  and  that 
the  weight  wm  66  Ibt^  by  means  of  which  he  obtained  a  sorereign  from  L.  C^  with 
intent  to  defrand  liim  of  part  thereof^  to  wit,  lOt . ;  whereas  the  coals  did  not  weigh 
1792  lbs.  and  were  not  worth  1/. ;  and  whereas  the  weight  was  not  56  lbs. ;  and  where- 
as the  coals  were  of  the  weight  of  896  lbs.  only,  and  were  not  worth  more  than  10».; 
and  whereas  the  weight  was  of  28  lbs.  only.  It  was  objected,  that  all  the  pretences^ 
except  that  respecting  the  weight,  were  fiUse  affirmations,  and  that,  as  to  the  wogfat, 
there  was  no  allegation  to  connect  the  sale  of  the  coals  with  the  use  of  the  weight 
The  defendant  was  convicted  and  the  fifteen  Judges  held  the  connction  wrong. 

Falss  pretenoes.  The  indictment  was  aa  follows: — ''The  jurors  for  our 
lord  the  kmg  upon  their  oath  present  that  H.  R.,  late  of  &c.,  havmg  in  hispoe- 
session  a  certain  iron  weight  of  the  weight  of  281hB.  and  no  more,  and  being  an 
evil-disposed  person^  and  contriving  and  intending  to  cheat  and  defraud  one 
Lawrence  Coppard|  of  &c.|  of  his  money,  &c.,  at  &,,  with  force  and  arma,  did 
unlawfully  faJsely  pretend  to  the  said  L.  0.  that  a  certain  quantity  of  coals 
which  he,  the  said  U.  R.,  then  and  there  delivered  to  and  upon  the  premises  of 
the  said  L.  0.,  weighed  16  cwt.  Tmeaning  l,7921b8.  weight);  Uiat  the  said  coals 
were  worth  the  sum  of  IL,  and  tnat  the  said  iron  wdght  was  a  half  hundred 
weight  (meaning  of  the  standard  weight  of  561bs.),  by  means  of  which  sud  false 
pretences  the  said  H.  R.  did  then  and  there  unlawfully,  knowingly,  and  design- 
edly fraudulently  obtun  of  and  from  the  said  L.  0.  one  sovereign  of  the  money 
of  the  said  L.  0.,  with  intent  to  cheat  and  defraud  the  said  L.  0.  of  part  thereof, 
to  wit,  of  the  sum  of  10s. ;  whereas  the  said  quantity  of  coals  did  not  weigh 
l,7921bs.  weiffht;  and  whereas  the  said  coals  were  not  worth  the  sum  of  1^; 
and  whereas  ue  said  iron  weight  was  not  of  the  standard  weight  of  561be. ; 
and  whereas  the  said  quantity  of  coals  was  of  the  weight  of  8961bs.  only,  and 
were  not  worth  *more  than  the  sum  of  10s. ;  and  whereas  the  said  iron  r«ojA 
weight  was  of  the  standard  weight  of  281bs.  only,  and  he  the  said  H.  R.  t-  ^* 
then  and  there  well  knew  the  same,"  &c.,  concluding  in  the  usual  form. 

The  prisoner  was  convicted. 

Darby  moved  in  arrest  of  judgment,  on  the  ground  that  all  the  false  preten- 
ces mentioned  in  the  indictment,  except  that  wmch  relates  to  the  false  weight, 
were  no  more  than  mere  false  affirmations ;  and  that  as  to  the  weight,  there  was 
no  allegation  in  the  indictment  to  connect  the  sale  of  the  coals  with  the  use  of 
the  weight. 

TiNDAL,  0.  J.  I  will  reserve  the  question  for  the  consideration  of  the 
Judges. 

(AarkiOHf  for  the  prosecution. 

Darby,  for  the  prisoner. 
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In  the  ensuing  Term  the  eaae  was  considered  by  the  Judges,  who  held  the 
eonyiotion  wrong. 


*850]      •NORFOLK  SPRING  CIRCUIT, 
CAMBRIDGE  ASSIZES. 

(Orom  Side.) 
BXIOBI  MB.  JUSnOX  OOLTMAN. 

SEX  r.  ELIZABETH  SELLIS.    March  2^. 

A  prisoner  wu  charged  with  the  murder  of  her  new-bom  child  hj  cutting  off  its  head : — 
Held,  that  in  order  to  jnetify  a  conriction  for  murder  the  jarj  must  be  satisfied  that  the 
entire  child  was  actuaJly  bom  into  the  world  in  a  liring  state,  and  that  the  fact  of  its 
haying  breathed  is  not  a  decisire  proof  that  it  was  bom  aliye,  as  it  maj  haye  breathed, 
and  yet  died  before  birth. 

MuBDER.    The  prisoner  was  indicted  for  the  wilful  morder  of  her  illegiti- 
mate child,  by  cutting  off  its  head. 

It  appeared  the  hoM  of  the  child,  seyered  from  its  body,  was  found  in  a  priyy 
belonging  to  a  house  at  which  the  prisoner's  father  had  liyed,  and  that  in  the 
same  priyj  the  body  of  the  child  was  also  found.  Eyidence  was  giyen  of  a  con- 
fession made  by  the  prisoner,  in  which  she  stated  that  the  child  was  bom  in  the 
Elyy,  and  made  *^  a  low  ffruffiing  noise,  but  did  not  cry  /'  that  she  went  to  the 
use  and  got  an  old  knife,  with  which  she  cut  off  the  head  of  the  child. 

The  surgeon  who  examined  the  lunra  of  the  child  stated  that  tbejr  were  of  a 
florid  colour,  and  were  inflated,  firom  which  he  was  enabled  to  say  decidedly  that 
the  infant  had  breathed,  but  he  could  not  swear  that  the  whole  body  of  the 
child  was  bom  at  the  time  when  the  act  of  breathing  and  the  conBcquent  infla- 
tion of  the  lungs  took  place.  He  also  said  that  it  was  possible  for  tne  head  of 
the  child  to  haye  been  bom,  and  the  child  to  haye  breathed,  and  yet  the  child 
might  haye  died  before  the  entire  body  was  bom,  and  that  spasm  of  the  muscles 
of  the  uteros  might  and  sometimes  did  produce  this  effect. 
*8511  ^OoLTMAN,  J.,  in  summing  up.  There  are  three  questions  in  this 
■■  case.  First,  was  die  child  l^m  aliye  1  2ndly,  was  it  aliye  at  the  time 
the  head  was  cut  off?  Srdly,  was  the  act  of  cutting  of  the  head  done  by  the 
prisoner  J  With  respect  to  the  flrst  question,  in  order  to  justify  a  conyiction 
for  murder,  you  must  be  satisfied  that  the  entire  child  was  actually  bom  into 
the  world  in  a  liying  state.  The  fact  of  its  haying  breathed  is  not  a  decisiye 
proof  that  was  bom  aliye :  it  may  haye  breathed  and  yet  died  before  birth.  You 
must  be  satisfied  that  the  child  was  wholly  bom  into  the  world  in  a  liying 
state  3  and  if  you  are  not  so  satisfied,  you  ought  not  to  conyict  the  prisoner  of 
murder.  Yerdict— Not  guilty  of  murder,  but  guilty  of  concealment. 

Pryme^  for  the  prosecution. 

Gunning^  for  the  prisoner. 
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WELSH  SUMMER  CIRCUIT. 
HAVERFORDWEST  ASSIZES. 

BI70RX  MB.  JU8TI0B  OOLKBIDGB. 

REX  V.  WnUAM  THOMAS. 

The  prisoner  represented  that  M.  0.  WM  dead  and  had  left  him  60Z.  or  602.,  and  it  waa  io 
the  hands  of  A  .D.  and  that  he  wanted  mourning.  He  brought  a  forged  paper,  pur- 
porting to  be  signed  bj  A.  D.,  containing  inter  alia  as  follows  :~"Pleaae  to  let  W.  T. 
have  such  things  as  he  wants  for  the  purpose.  Sir,  I  hare  got  the  mount  of  2fL  for 
M.  0.  in  my  keeping  these  many  years.'' — Held,  that  this  was  Jt  forged  request  for  the 
dellyery  of  goods,  within  the  stat  11  Qeo.  4  ft  I  Will.  4,  c.  66,  s.  10. 

FoROEBT.  The  indictment  was  framed  upon  the  statute  11  Geo.  4  &  1  WilL 
4,  c.  10(a)  and  stated  *that  the  prisoner  on,  &c.^  with  force  and  arms,  n^^ 
felonioosljr  offered,  uttered,  &c.,  acertain  forged  reqoestfor  the  deliverv  of  1 
goods,  which  said  forged  request  is  as  follows :— "  May  24th,  1886, — Sir,  I 
beg  leave  to,  inform  you  that  the  thing  is  right  and  trew — ^please  to  kat  Wil- 
liam Thomas  have  such  thin^  Qmeaning  thereby  certain  goods  which  he  the 
said  William  Thomas  then  and  there  wanted)  as  he  wants  for  the  purpose. 
Sir  I  have  got  the  mount  of  seven  and  twenty  pounds  for  Maria  Cole  in  my 
keepiuff  this  many  years — ^I  am  your  servant,  Ann  Davis,''  with  intent  to 
defraud  one  David  Clare,  he  the  said  William  Thomas  well  blowing,  Ac. 

A  second  count  charged  the  uttering  a  oertun  forged  request  from  one  Ann 
Davis  for  the  delivery  of  certain  goocb  to  him  the  said  William  Thomas,  with 
intent  to  defraud  the  said  David  Glare,  &c. 

It  appeared  that  the  prisoner  had  come  into  the  shop  of  the  prosecutor  Clare, 
and  asked  him  if  he  knew  Maria  Cole  of  Prendregast;  being  answered  in  the 
affirmative,  he  said  she  was  dead,  that  he  was  her  son-in-law,  that  she  had  lefi 
50/.  or  60/.,  and  that  he  wanted  black.  Clare  asked  him  if  he  meant  to  pay 
for  it ;  he  said  he  had  not  the  money,  but  it  was  very  safe.  Clare  howeyer  ^^ 
fdsed,  obserring  that  he  was  a  strancer  to  him,  upon  which  the  prisoner  said, 
"  Its  very  safe — ^it's  in  Mrs.  Davis's  hands,  of  Prendergast."  Clare,  knowing 
her,  and  knowing  her  to  be  a  respectable  person,  said, ''  If  you  will  get  me  her 
order  for  the  gocKls,  you  shall  have  them.''  Upon  this  the  prisoner  went  awaj, 
and  in  half  an  hour  came  back  with  the  note  set  out  in  the  first  count  of  the 
indictment,  upon  the  production  of  which  he  was  furnished  with  such  mourWDf 
as  he  required,  which  were  put  down  to  his  credit.  The  note  was  a  forgery,  anci 
Mrs.  Davis  had  no  money  of  Maria  Cole's  in  her  keeping. 

S.  C.  NtchoU,  for  the  prisoner.    I  submit  that  this  is  not  a  dLse  within  the 
10th  section  of  the  statute  II  Geo.  4  &  1  *Will.  4,  c.  66,  as  the  prose-  .^^ 
outer  had  no  goods  in  his  hands  belonging  to  Mrs.  Davis,  or  over  which  ^ 
she  had  any  control.    To  come  within  the  statute,  the  request  ought  to  por- 

Krt  to  be  signed  by  some  one  who,  were  it  a  genuine  instrument,  would  be 
und  to  obey  it,  which  is  not  so  in  the  present  case,  the  intention  of  the  Iq^ 
lature,  in  all  the  laws  asainst  forgery,  being  to  protect  from  imitation  those  in- 
struments only,  which  if  ffenuine  woidd  have  some  binding  operation.  Besides 
this,  no  goods  are  specified  in  the  request,  if  recj^uest  it  be. 

Coleridge,  J.,  doubted  whether  the  naper  m  question  was  a  request  within 
he  meaning  of  the  statue,  and  whether  tne  charge  ought  to  have  been  fdae  pre- 

(a)  Set  oat  ante,  YoL  6,  p.  664. 
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tencesi  beoanse  Ann  Davis  had  not^  nor  was  supposed  to  have,  any  authority 
over  or  interest  in  the  goods  obtained,  and  also  because  the  note  did  not  purport 
in  any  way  to  charge,  nor  did  it  charge  her  in  any  nw,  the  eoods  being  supplied 
on  the  prisoner's  credit,  and  he  liable  for  them.  His  loraship  left  the  case  to 
the  jury,  and  reserved  the  points  for  the  consideration  of  the  cindges. 

Verdictp-Ouilty. 

E.  V.  WtUiams,  and  T.  WU^  for  the  prosecution. 

R,  C.  NkhoU,  for  the  prisoner. 

-  In  the  ensuing  Trinity  Term  the  case  was  considered  by  the  Judges,  who 
held  the  conviction  right(a). 


♦854]        ♦NORTHERN  SPRING  CIRCUIT. 
LIVERPOOL  ASSIZES. 

BKffOBE  MB.  BABON  ALDIB80N.  \ 

BEX  1^.  BYAN  and  CONNOR. 

An  indictment  for  catting  and  wounding,  which  charges  the  ofbnce  to  have  been  commit- 
ted "  felonionslj,  wiltnllj,  and  malicionslj,"  is  bad,  Uie  words  of  the  Btat.  9  Qeo.  4,  c. 
31,  B8. 11  h  12,  being  "  nnlawftillj  and  malicionslj." 

Thb  two  prieonera  were  convicted  of  cutting  and  wounding^  John  Entwislci 
first^  with  intent  to  mnrder^  and  2ndlyy  with  intent  to  do  grievona  hodily  harm. 
The  indictment  charged  that  the  act  was  done  ''  feloniouelji  wilfully^  and  ma- 
lidoualy.'' 

WUkinSj  for  the  prisonersi  objected  in  arrest  of  judgment^  that  the  indict- 
ment was  defective,  the  act  not  having  been  charged  to  have  been  done  '^  unlaw- 
lawfully  and  maliciously/'  which  are  the  words  used  in  the  statute  constituting 
the  offence.    He  cited  the  case  of  Bex  v,  Tumer.(a^ 

Aldbbson,  B.  I  shall  respite  the  judgment  till  the  next  Assises,  to  take 
the  opinion  of  all  the  Judges  on  the  subject.  Judgment  respited. 

Dr.  Brawnj  for  the  prosecution.  * 

WUkins  for  the  prisoners. 

In  the  ensuing  Term  the  case  was  considered  by  the  Judges,  who  held  the 
conviction  wrong. 


U) 


See  the  cases  of  Bex  «.  Gnllen,  ante,  Vol.  6,  p.  IIS,  and  Bex  v.  BTant,  Id,  p.  663. 
M.  C.  0.  239 ;  S.  C.  nom.  Rex  v.  Reader  and  TWimt,  ante,  Vol.  4,  p.  246. 
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♦PBOMOnONS. 

Lr  the  tmUiod  ftfter  IDhrj  Term,  1837,  K  JVl  Roffen^  B.  Amdrtan,  G. 
ChOitm,  John  Euamg,9DA  R.B.  Onjwder,  ^^V^t  ▼«>«  appointed  Us  Maje^s 
eomieel  letrned  in  the  law. 

In  the  Hune  ^aeation  Jokn  JervU,  Esq.,  leeetted  a  patent  of  pnoedenej. 

In  the  aame  ^aeation  F.  Whitmankj  and  (7.  P.  Cooper^  Eaqia.,  woe  ^ 
pointed  hia  Majeatj'a  eoonael  learned  in  the  law. 

In  the  aame  Taoataon  Thomas  Coctmah,  Baq.,  waa  appointed  one  of  the 
Jvdgea  of  the  Goort  of  Common  Fleaai  Tiee  Sir  Stkphih  Oasxlb,  KnighL 


v.:^. 


INDEX 
THE  PRINCIPAL  MATTERS. 


ACCESSORY. 

SfM  AUTBirOIB  ACQUIT.      RlCUTSR. 
ACCOVPLICB 

jSm  CoHCSAUfBinr  or  Birth,  1,  2. 

1.  A  jury  iii»7,  if  they  plaMe,  aet  vpon  the 
•Yidenoe  of  an  Aooomplioo,  without  any 
oonflnnatlon  of  hia  ■tatement  R^x  t.  HoMi- 
inff§  and  Orttve§  152 

3.  In  a  ease  of  felony,  the  testimony  of  the 
wife  of  an  aooompliee  is  not  snch  eridenoe 
aaa  Jnry  ought  to  rely  upon  aa  oonfiimation 
of  the  statement  of  the  aooompliee.  Bex  t. 
NeaL  168 

3.  If  A.  is  oharged  as  a  principal,  and  B.  as  a 
reoeiTor,  and  A.  plead  guilty— Hin  aooomplioe, 
when  ealled  to  giro  evidenoe  against  B., 
should  be  oonJirmed  as  to  some  matter  aifeet- 
ing  B.,  and  a  eonfirmation  as  to  the  guilt  of 
A.  does  not  advanoe  the  ease  agiinst  B. 
Bex  T.  Moortt  and  JSMndU*  270 

4.  There  is  a  great  difference  between  eon- 
flnnations  of  an  aooompliee  as  to  the  oirenm- 
stanoes  of  the  felony,  and  those  whioh  apply 
to  the  individual  charged.  The  former  only 
shew  that  the  aecompliee  was  present  at  the 
oommission  of  the  offence,  but  the  others 
shew  that  the  prisoner  was  connected  with  it 
Bex  Y,  Wilkee  and  JSdwarde.  272 

5.  Conilrmation  of  an  aooompliee  as  to  the 
oommission  of  the  felony,  is  really  no  eonfir- 
mation at  allt  and  though  a  Jury  may  legally 
eonriot  on  the  eridenee  of  an  aocompUce  only, 
the  Judges  advise  them  not  to  act  on  the 
oTidenoe  of  an  accomplice,  unless  he  is  con- 
firmed as  to  the  particular  person  who  is 
oharged  with  the  defence.  JhttL 

A.  It  is  the  duty  of  magistrates  in  all  cases  to 
eommit  an  accomplice,  and  not  to  admit  him 
to  bail,  notwithstanding  it  may  be  intended 
to  call  the  accomplice  as  a  witness  on  the 
trial    Btx  t.  Beardmore.  479 

ADDBBSSINO  THB  JURY. 

£k$  OOVHIBL.     PftAOnCBy  2. 


ADMIRALTY. 
A  ship  had  sailed  from  London  on  a  China 
voyage,  and  three  chests  of  tea  were  stolen 
from  her  when  off  Wampa.  It  was  stated 
that  Wampa  was  on  a  river,  twen^  or  thirty 
miles  from  the  sea,  and  no  evidence  was 
given  as  to  the  tide  flowing  there  or  not : — 
Held,  that  this  was  snfflcient  evidence  that 
the  ship  was  on  the  high  seas  to  give  the 
Central  Criminal  Court  jiuisdiotion.  Bex  v. 
Thomae  Allen.  664 

ADHISSIOKS. 

1.  Previouslv  to  the  trial  of  an  ^ectment,  the 
defendantrs  then  attorney  signed  admissions, 
commencing,  "We  hereby  agree  to  admit 
on  the  trial  of  this  cause,"  Ac.  On  the  trial 
the  admissions  were  read.  The  court  of 
King's  Bench  afterwards  granted  a  new  trial, 
and  the  attorney  for  the  defendant  died.  The 
seoond  trial  took  place  on  the  11th  of  Febru- 
ary, and  on  the  7th  of  February,  the  defen- 
dant's then  attorney  gave  notice  to  the  attor- 
ney of  the  lessor  of  the  plaintiff,  that  he  should 
make  no  admissions;  and  the  latter  sent  back 
an  answer,  stating  that  the  admissions  al- 
ready made  were  binding: — Held  that  on 
the  second  trial  these  admissions  were  re- 
ceivable in  evidence  JDoe  d,  WethertU  v. 
Bird.  6 

2.  If  a  defendant  be  arrested  for  202. 10«.,  and 
after  the  arrest^  and  before  declaration,  call 
on  the  attorney,  and  say  that  If  no  farther 
proceedingB  are  taken, he  will  pay  the  debt; 
and  if  he  also  write  a  letter  to  the  attorney, 
in  which  he  says  he  has  applied  to  a  friend 
to  assist  him  "  in  paying  the  debt  you  have 
sued  me  for,"  it  will  be  for  the  Jnry  to  eon- 
sider  whether  by  this  the  defendant  merely 
reoosnises  the  debt,  or  whether  he  recognises 
the  debt  endorsed  on  the  writ  Batnbo%e 
V.  Biehop.  691 

3.  A  promissory  note  was  correctly  stated  in 
the  declaration,  and  in  the  notice  to  admit  it 

wai  also  oon«otly  deeeribed,  ezoept  that  the. 
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time  of  pftyment  wm  tUted  W  b«  on  the  10th 
of  Oatober  instead  of  the  10th  of  KoTember. 
The  note  was  prod  need  before  the  Judge 
and  the  defendant's  attomej  then  revised  to 
admit  it,  bat  afterwards  oonsented  to  an 
order,  in  which  he  undertook  "  t6  make  the 
admissions  specified  in  the  notice: — ^Held, 
that  this  admission  was  suilioient,  notwith- 
standing the  mistake  of  October  for  Norem- 
ber.    fidd  ▼.  fftmtmtm^  619 

ADITLTERT. 

1.  If,  in  an  action  for  adultery,  it  appear  that 
the  wife  has  died  since  the  oommenoement 
of  the  action,  the  jury  should  ciTc  damages 
for  the  loss  of  the  society  of  the  wife  fit^m 
the  time  of  the  discoreiy  of  the  adultery  up  to 
the  time  of  the  wife's  death,  and  also  for  the 
the  shock  to  the  feelings  of  the  husband ; 
and  this  is  so,  though  it  appear  that  there 
was  no  suspicion  of  the  wife's  infidelity  till 
she  was  on  her  death-bed,  and  though  the 
husband  continued  to  treat  her  kindly  up 
to' the  time  of  her  death.    TTtlToa  t.  Weh§ter, 

108 

S.  Letters  written  by  the  wife  to  her  husband 
are  not  receirable  in  an  action  for  crim. 
eon^  if  written  at  a  time  when  at  least  an 
attempt  at  adultery  had  been  made  by. the 
defendant ;  but  a  draft,  in  the  defendant's 
hand-writing,  of  a  letter  written  by  the  wife, 
in  answer  to  a  letter  of  Mrs.  B.  to  the  wife, 
is  receivable  in  eyidence,  as  is  the  letter  of 
Mr8.B.  JMU 

AOBKT. 

Sn  Attorhst,  6, 6.    Lahd  Aeurr. 

Accounts  kept  by  a  clerk,  who  was  the 
Shgent  of  all  the  parties,  are  receiTable  in 
eridence,  without  his  being  called  as  a 
witness.    Britrlty  r.  Orippt.  709 

AOBBBHSNT. 
See  PuiADnici,  1,  2. 

1.  If  an  agreement  is  in  the  altematiTC,  and 
one  branch  of  the  altema^Te  cannot  by  law 
be  performed,  the  partyis  bound  to  perform 
the  other.    Stevena  r,  Webb,  00 

2.  A.  was  in  custody  on  a  oa.  sa.,  and,  in 
eonsideraUon  of  the  plidntilf  consenting  to 
his  discharge,  B.  agreed  to  pay  85^,  or  to 
surrender  A.  to  the  sheriff.  A.,  on  a  subse- 
quent day,  offered  to  surrender  himself  to 
the  sheriff,  who  would  not  retake  him,  as 
the  plaintiff  had  consented  to  his  discharge  : 

'  Held,  that  the  agreement  was  absolute  for 
the  payment  of  Uie  $51.,  and  that  the  other 

f  altematiTC  was  not  satisfied  by  the  offer  of 
the  surrender.  Ibid, 

8.  The  London  correspondents  of  a  house 
at  Rio,  haviuff  the  bilb  sent  for  acceptance, 
accompanied  by  a  notice  that  direction  had 
been  given  to  the  Hamburgh  correspondents 
of  the  Rio  house  to  remit  to  them  the  pro- 
ceeds of  certain  cargoes,  wrote  to  the'  house 
at  Hamburgh  to  inquire  the  amount  The 
Hamburgh  house  in  reply,  wrote  that  they 
had  been  directed  to  remit  the  proceeds  of 
110  bags  of  coffee,  which  were. not  t^en  dis- 
posed of:  Held,  that  this  letter  was  sufflcient 
CTidence,  in  an  action  for  money  had  and 
receiTcd,  of  an  agreement  on  the  part  of  the 
house  at  Hamburgh  to  remit  such  proceeds. 
FmhUng  t.  Schroder.  103 

4.  A.,  by  agreemeaty  not  under  ieal,  in  ooo- 


iideratfon  of  B.'b  eonsenting  to  a  svpcr- 
sedeas  of  a  commission  against  him,  under- 
took^ in  the  OTont  of  his  reeoTcriag  a  cer- 
tain estate,  to  liquidate  B.'s  daim  oa  him, 
which  he  was  not  bound  legally  to  do  :— 
Held,  that  this  raised  an  implied  piBwiw 
on  the  pari  of  A.  to  take  some  Atom  ftr 
recoTeiy  of  the  estate.  Edmmmde  t.  Wiikim- 
earn.  387 

AMEKDMBNT. 

See  Pbbjvbt,  6,  0.    Tbbspabs,  S. 

1.  A  Judge  sitting  at  Nisi  Prius  has  no  power 
to  order  an  amendment  of  the  award  of  the 
Tcidre  facias  on  the  Nisi  Prius  record.  Ai- 
ame  r.  Power,  76 

2.  If  the  time  of  the  suing  out  of  the  writ  is 
not  stated  in  the  Kisi  Prius  record,  the  Judge 
at  the  trial  will  allow  the  plaintiff  to  amend 
by  annexing  the  writ  of  the  Niai  Prius 
record*     Oox  r.  Painter.  767 

ARREST. 

See  BAimiTPT,  4.  €oimufpT,  2.  Wousnoio,  6. 

ARREST  OF  PRIVILBaED  PERSON. 

See  Maucioto  Arbbst,  L 

ARSON. 

jSIm  BuBimio. 

ARTIOLBS  OF  THE  PEACE. 

If  after  Uie  grand  Jury  are  discharged  a  pri- 
soner charged  wiUi  maliciously  shootisg 
is  acquitted,  the  Judge  will  not  order  the 
prisoner  to  be  detained  while  artides  of 
peaoe  against  the  prisoner  are  prepared. 
MexY.HoU.  51S 

ASSAULT  WITH  INTENT  TO  COMMIT 

RAPE. 

See  Rapb,  2, 8. 

ASSAULT. 

1.  A.  haying  written  a  noyel,  B.  pnbBBhcd 
a  libel  on  A.  and  his  family  in  the  fbrm  of 
a  critique  on  the  noyel,  for  whieh  A.  beat 
him.  B.  brought  an  action  for  the  aaaaalt. 
and  A.  a  croes  action  for  tlie  libel: — ^Heid. 
that  in  the  action  for  the  assanl^  tho  libel 
might  be  giyen  in  eyidenee  in  mitigmtloB  of 
damages,  although  it  was  the  sul^ect  of  ano- 
ther action ;  but  that  being  so,  the  defradant 
ought  not  to  deriye  much  adyantage  from  it 
in  diminishing  the  damages.  Fraaerr.  Berke- 
ley. 621 

2.  Held  also»  that   the  defendant  need  not 

Eut  in  the  noyel  to  shew  that  the  criticiBm 
1  the  libel  was  un&ir,  neither  eoold  the 
plaintiff  glye  the  noyel  in  eyidenee  to  shew 
that  the  critiquo  was  a  fidr  one;  bnt  the 
plaintiffs  counsel,  in  his  reply,  might  aatone 
that  certain  passages  were  contained  in  the 
work,  and  argue  that  the  eiitiqne  waa  not 
unfair.  lUi. 

8.  If  a  critic,  in  criticising  a  work,  gow 
out  of  his  way  to  attack  the  priyate  eharac. 
ter  of  the  author,  this  is  a  libeL  Aid, 

ASSUMPSIT. 
See  PLBAnnro,  1,  2. 

1.  In  assumpsit  payments  which  do  not 
amount  to  a  bar  to  the  action,  but  nserely 
go  to  rednce  the  plaiatiirf  dhwand,  need 
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Ml  b«  ipMliny  pl6«ded,  but  may  b«  glT«n 
in  tyidenoo  in  ndtigntion  of  dunngM,  under 
npknof  non-narampait  L€d%ardY.  Bmuker. 

3.  A  defendant  in  aemimpsit  pleaded  m  to 
S0<.  pajrmentyand  aato  toe  residue  a  eet-off: 
Held,  that  on  theee  pleadings  the  deftndaat 
must  begin.    Cootk^ad  r.  HmM.  63 

3k  Vor  the  defenoe  no  eridenoe  was  giren 
al  the  let-offy  and  paTmenti  were  prored  to 
the  amount  of  12l  10*.  onlj:-~Held,  that, 
on  thia  OTidenoe,  the  plaintiff  eould  only  re- 
oorer  72. 10*.  as  that  part  of  the  payment  of 
t9k  which  was  not  proredi  and  1«.  for  the 
leaidue;  and  that  the  fiMt  that  these  pleas 
were  pleaded  after  the  dellreiy  of  parti- 
enlan  of  demand,  which  specified  a  claim 
to  a  larger  amount  made  no  difference. 

4.  In  assumpsit,  the  deolaration  stated  that 
the  defendant  agreed  to  build  houses  ae- 
eordiag  to  a  specification.  Breach — ^that 
he  did  not  build  aoeording  to  the  specifica- 
tion. Plea— that  the  defendant  did  build 
aoeording  to  specification : — Held,  that,  on 
this  issue,  the  plaintiff  must  begin  and 
proTc  that  the  defendant  had  not  built  ac- 
oording  to  the  speeifleation.  Smith  r.  Davin, 

870 

ATTBMPT  TO  COMMIT  MISDBMEANO&. 

See  MunaiiXAHOR. 
ATTOKNBY. 

SeeJ>mnmj%li9,.Z.    Suionoir.    Malioious 
AnmnsT.    Ksouamcn,  2, 8. 

1.  If  an  attorney  delirer  a  bill,  to  his  oli- 
ent  duly  signed,  for  business  in  cbttrt,  and 
another  separate  bill  for  eonTeyancihl^ 
not  signed :  in  an  action  for  the  amount  of 
the  oouTeyanoing  bill,  its  not  being  signed 
U  no  objection  at  the  trial:  but  a  Judse 
would  on  application,  order  both  biDs  to  be 
taxed.    Beeke  t.  Pemn.  897 

3.  If  A.,  haTing  employed  an  attorney  to 
defend  an  actton,  assign  his  property  to 
trustees  for  the  benefit  of  his  creditors,  and 
the  trustees  direet  the  attorney  to  go  on  with 
the  defence — they  are  liable  to  pay  the  at- 
torney for  what  he  does  after  they  directed 
liim  to  go  on,  but  are  not  liable  for  the  by- 
gone business,  unless  there  be  an  agreement 
in  writing  to  make  them  so.  Jhid. 

3.  If  the  attorney  of  a  party  authorise  A. 
to  pay  money  for  his  client,  and  A.  pay  it, 
and  the  attorney  mention  the  matter  to  his 
client,  who  does  not  disclaim  the  transaction 
till  scTcral  months  after,  this  is  eridence  to 
go  to  the  Jury  that  the  authority  to  pay  was 
authorised  by  the  client.    Parker  r.  Duboia, 

406 

4.  A.'s  attorney  gires  B.  a  written  author- 
ity to  pay  money  for  A.  This  authority 
does  not  require  a  stamp  either  as  an  agree- 
ment, or  as  a  power  of  attorney.  Ibid. 

5.  The  town  agent  of  an  attorney  has  a 
lien  upon  the  money  receiTcd  in  the  par- 
tloular  cause,  and  upon  the  papers  in  the 
particular  cause,  for  the  amount  due  to  him 
by  tibe  attorney  for  the  agency  bill  in  that 
particular  cause  only,  and  he  has  this 
lean  against  all  the  world :  and  if  he  has 
had  no  payment  made  to  him  specifically 
on  account  of  this  cause,  he  is  entitled  to 
this  lien  vntil  hi«  agency  bill  in  the  parti- 


enlar  eavae  ia  aatiafied.    2Kms  t.  SlocUey. 

687 
6.  If  the  agent  haa  parted  with  the  noaaession 
of  the  papera  by  hia  own  act,  though  by 
mistake,  hia  lien  Is  at  an  end ;  but  if  the 
papers  did  not  get  lawfblly  out  of  his  poe- 
aeaaion,  hia  lien  eontinuea,  and  he  may 
maintain  troter  for  them.  JHd, 

AUTREFOIS  ACQUIT. 

1.  Held,  by  the  fifteen  Judgea,  that  a  person 
who  ia  tried  for  felony  aa  a  principal,  and 
acquitted,  cannot  plead  that  acquittal  in  bar 
of  another  indictment,  which  chargea  him 
with  being  an  accessory  before  the  fact  to 
the  same  felony.  Bex  t.  PkuU  amd  Birek- 
etumgh.  675 

2.  Four  persons  were  tried  for  a  rape  upon  an 
indictment  containing  counts  charging  each 
as  principal,  and  the  others  as  aiders  and 
abettors.  They  were  acquitted;  and  it 
being  proposed  on  the  following  day  to  try 
three  of  them  for  another  rape  upon  Uie  same 
peraon,  (the  second  indictment  being  the 
same  as  the  first,  with  the  omission  only  of 
the  fourth  prisoner,)  they  pleaded  autrefois 
acquit  to  the  second  indictment,  arerring 
the  identity  of  the  offences.  To  this  plea 
there  was  a  replication  that  the  offences  were 
different: — Held,  that,  on  this  issue,  the 
prisoners'  counsel  must  begin.  Bex  r. 
Parry.  '  826 

3.  The  prisoners'  counsel  put  in  the  commit- 
ment and  the  fbrmer  indictment,  and  also  the 
minutes  of  the  former  acquittal  written  on 
the  indictment  On  this  eridence  the  Jury 
found  that  the  offences  were  the  same;  and 
it  being  reserred  for  the  opinion  of  the 
fifteen  Judges  whether  there  was  any  eri- 
denoe  to  Justify  and  support  the  rerdictf 
and  if  not,  whether  such  rerdict  was  final, 
and  operated  aa  a  bar  to  any  ftirther  pro- 
eeedinga  by  the  Crown  upon  the  aecond 
indictment?— their  Lordships  held  that  the 
rerdict  of  the  Jury  was  final,  and  the  prison- 
ers were  discharged.  Ihid, 

4  During  the  sitting  under  the  same  commis- 
sion, the  original  indictment  and  minutes  of 
the  Tcrdiot  upon  it  are  receiTable  in  CTidence 
in  support  of  a  plea  of  autrefois  acquit,  with- 
out a  record,  being  drawn  up.  Ibid, 

6.  In  order  to  his  pleading  autrefois  acquit  in 
a  case  of  felony,  the  prisoner  has  not  a  right 
to  a  copy  of  the  second  indictment,  but  he 
haa  a  right  to  have  the  indictment  read 
alowly.  Ibid. 

BAIL. 

See  PoBTPOHnro  Tual,  1,  2. 

BAlfK. 

See  Joint-Stock  Bavc. 

BANKRUPT. 
See  Bnonr,  Bian  to,  8. 

1.  In  an  action  by  the  aaslgnees  of  a  bankrupt, 
in  which  the  bankruptcy  is  in  dispute,  a  sou 
of  the  bankrupt,  who  was  held  out  as  a  part- 
ner with  him,  but  who  was  in  fact  not  so,  is 
not  a  competent  witness  for  the  assignees. 
ffoUand  r.  Beevee  and  Porch.  86 

2.  A.  was  examined  before  commiasioners  of 
bankrupt ;  and  on  his  examination,  he  pro- 
duced a  machine  copy  of  a  letter  he  had  sent 
to  R.  While  A.  waa  before  the  oommiaaioneia, 
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Mr.  B.,  th«  loUeltor  to  the  ftfiigD«ef,  nade 
%  eop7  of  tlie  mAohine  oopyof  the  letter  pro- 
daoed  by  A. :— Held,  that  in  an  action  by 
the  iMigneea  of  the  bankrupt  againtt  A.,  the 
•opy  of  the  letter  made  by  Mr.  E.  was  not 
admiiiible  in  eTidenoe  against  A.,  without 
reading  his  examination,  although  notiee 
had  been  giren  to  A.  to  produce  the  machine 
copy.  Ihid, 

8.  In  an  action  by  the  assignees  of  m  bankrupt, 
the  defendant,  if  he  means  to  dispute  ue 
petitioning  creditor's  debt,  act  of  bankruptcy, 
Ac,  must  giye  the  notice  required  by  the 
90th  section  of  the  bankrupt  Act,  t  Geo.  4, 
c.  16 ;  and  a  plea  "that  ¥.  was  not  duly 
declared  a  bankrupt"  does  not  operate  as 
such  notice.    Moon  r.  Raphael.  115 

4.  If  commissioners  of  bankrupt  issue  a  war- 
rant to  apprehend  a  banloiipti  and  direct  the 
warrant  ^  To  J.  A.  and  W.  8.,  our messiugers, 
and  their  aenetanU,"  Ac ;  this  warrant  does 
not  Justify  the  apprehension  of  the  bank- 
rupt by  any  one  who  is  not  in  the  presence, 
actual  or  constructiTC,  of  J.  A.  or  W.  B. ; 
and  therefore  B.,  who  was  the  assistant  of 
W.  8.,  in  his  business  of  a  sherilTs  officer, 
'9  not  justified  in  apprehending  the  bankrupt 
in  the  absence  of  W.  S.  and  J.  A.,  although 
B.  has  the  warrant  in  his  possession.  Bex 
T.  WhaUe^.  246 

6.  Held,  also,  that  if  B.,  hi  attempting  to  take 
the  bankrupt,  be  struck  down  by  the  bank- 
rupt with  a  stone,  and,  in  a  struggle  which 
ensued,  hare  a  part  of  his  nose  bitten  oiT  by 
the  bankrupt,  this,  in  case  death  had  ensued 
to  B.,  would  haTc  been  a  case  of  manslaugh- 
ter only.  Ihid, 

BEOm,  RIGHT  TO. 

See  AssuirpsiT,  2,  4.  Bill  or  ExcHiaas,  1, 
5,  8.  CoTBif  ANT,  2.  Falbm  Betuioi,  1, 
Mab&lil«b,  Psomisb  of. 

1.  In  an  action  of  debt  for  a  penalty  of  502. 
for  carrying  the  plaintiff  to  a  prison  under  a 
mesne  process  within  twenty-four  hours; 
the  defendant  pleaded  that  it  was  by  the 
plaintiff^  own  consent  Replication  that 
the  plaintiff  did  not  consent : — Held,  that  on 
these  pleadings  the  defendant  should  begin, 
as  the  plaintiff  did  not  go  for  unlinquidated 
damages.    Silk  t.  Hnmphery,  14 

2.  The  new  rule  of  praotice  ^nade  by  the 
Judges,  as  to  the  right  to  begin,  does  not 
extend  to  actions  of  contract  Lewie  ▼. 
WeUe.  221 

8.  Trover  by  the  assignees  of  a  bankrupt 
against  the  sheriff  for  goods.  Plea — ^that 
R.  J.  sued  out  a  writ  of  fl.  fa.  against  the 
bankrupt,  and  that  it  was  deliTered  to  the 
sheriff  before  the  bankrupcty,  and  that  the 
sheriff  seised  and  sold  the  goods ;  and  that 
no  docket  had  been  struck  against  the 
bankrupt,  neither  had  the  sheriff  notice  of 
any  act  of  bankruptcy.  Replication — that 
the  Judgment  was  obtained  against  the  bank- 

'  rupt  by  cognovit  in  an  action  commenced  by 
collusion,  and  that  the  fiat  issued  within  two 
months  after  the  seiturc  Re(joinder — that 
the  action  was  eommeneed  acfrerve/y: — 
Held,  that  on  these  pleadings  the  plaintiff 
must  begin.    Seott  v.  Lewie.  347 

4  The  dedaraUon  stated  the  defendant  agreed 
to  deliver  **  hay  of  good  quality,  and  such 
as  no   reasonable  man  would  object   to." 


Breach,  that  althoagli  the  _ 
willing  to  aooept  the  bay,  the  dafttadatstt  r»- 
fiued  to  deliver  any  other  bay  than  of  bad 
quality.  Plea,  that  the  defendant  leBderad 
hay  "  of  good  qnali^,  and  tmoh  as  no  rea- 
sonable man  wrald  object  to,  and  the  plaas- 
tiffii  reAised  to  receive  it;  withoat  tide,  that 
the  plaintiffs  were  ready  and  wfllin^  te 
accept  the  residve  of  the  hay,  an  in  tbe  de- 
deration  mentioned*  (condadiai^  to  the 
eoonliy :)— Held,  that,  on  theae  plaadiags, 
the  plahitiff  mast  begin,  as  the  plea  wae  a 
traverse  of  an  allegation  in  the  dedaiatiea. 
Crowlep  V.  Ptige,  799 

BILL  OF  EXCHAKQB. 
See  Btdbvcb,  8. 

1.  In  an  action  on  a  biU  of  exchange  by 
the  indorsee  against  the  acceptor,  the  de- 
fendant pleaded  that  it  was  an  aocomBoda- 
tion  bill,  and  that  a  blank  aoeeptaoee  had 
been  filled  up  and  applied  in  dieehaige  ef 
this  and  other  bills;  the  plaintiff  replied 
that  the  defendant  "broke  his  promise 
without  such  cause  as  in  that  plea  alleged  .*" 
Held,  that  on  the  pleadings  the  defendant 
was  entitied  to  bepn.    Faith  r.  It Inivre, 

44 

2.  In  an  action  by  the  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange  alleged  te  be  aa 
accommodation  bill,  the  drawer  was  called 
as  a  witness  for  the  defendant  The  Jndge 
allowed  him  to  be  examined  under  the  stet 
4  A  6  WUL  4,  c  42,  s.  27,  his  hame  having 
been  indorsed  on  the  postea  under  the  pre- 
visions of  tiiat  statute.  Ihid, 

8.  A  notary's  clerk,  in  the  course  of  bad- 
ness, when  he  had  presented  a  bill  for  pay- 
ment, always  wrote  in  the  notary's  book 
close  to  an  entxy  of  the  particulars  of  the 
bill,  the  answer  he  obtained,  e.  g.  "  out  ei 
town  and  no  orders :" — Held,  in  an  aettoa 
against  the  drawer,  on  proof  of  the  death 
of  the  clerk  who  made  it,  such  an  entiy  was 
admissible  as  evidence  of  the  dishonour  of 
the  bilL    Poole  v.  Dieae,  79 

4.  Where  a  party  draws  a  bill  in  a  name 
different  from  that  which  he  generally  used 
at  the  time,  it  is  not  necessarily  in  an  action 
against  the  acceptor  to  shew  that  such  name 
was  on  the  bill  at  the  time  it  was  accepted. 
SchultM  V.  AetU^.  99 

6.  Assumpsit  on  a  bill  of  exchange  by  ia- 
dorsee  against  acceptor.  The  only  plea  was, 
that  the  bill  had  been  altered  after  accep- 
tance : — Held,  that  the  defendant's  connaci 
had  the  right  to  begin,  and  that  upon  his  eaO- 
ing  for  the  bill,  the  plidntiiTs  counsel  ought  to 
produce  it  without  notice.  Barker  v.  Mel- 
eolm.  101 

6.  To  assumpsit  on  a  bill  of  exchange  bj 
indorsee  against  drawers,  it  was  pleaded 
that  the  bill  was  drawn  by  a  partner,  but  not 
for  partnership  purposes,  and  was  indorsed 
to  tbe  plaintUr  after  it  became  dne.  The 
replication  was,  that  it  was  not  indorsed  sf- 
ter  it  became  due,  but  was  indorsed  to  aad 
taken  and  received  by  the  plaintiff  before  it 
became  doe: — Held,  that  it  was  suffideat 
for  the  plaintiff  to  put  in  the  bill,  and  act 
necessary  that  he  should  give  any  evideaee 
to  shew  that  the  bill  was  indorsed  to  bin 
before  it  became  due.    Parkin  r.  Jfooa.  408 

7.  A.  drew  a  bill  oa  B.,  and  endorsed  it 


Indkz. 


913 


to  a  haak,  at  which  he  (A.)  hid  an  Moount. 
B.  aeoepted  the  bill;  but  not  paying  it,  it 
was  retorned  noted  to  the  banl^  who  enter- 
e9  it  on  the  debit  side  of  A.'s  aoooim«» "  B/s 
retarn,  1001.  6«."  The  state  of  A.'s  acconnt 
at  the  time  of  the  entry,  and  up  to  the  eom- 
menoement  of  the  action  against  B.,  waa 
against  A.  to  the  amount  of  about  4602.  It  was 
proTcd  that  the  bank  had,  on  former  occa- 
sions, allowed  A.  to  oTerdraw  his  account  to 
the  amount  of  bOQL  or  600Z. ;  but  there  was 
not  any  agreement  that  they  should  do  so : 
Held  that  these  facts  did  not  prore  a  plea 
that  the  bank  had  receiyed  from  A.  1001.  6«. 
in  satisfaction  of  the  bilL    Bwder  r.  WiOetL 

608 
8.  In  an  action  against  the  maker  of  a  pro- 
missory note  for  100^,  the  defendant  pimped 
that  it  was  agreed  between  him  and  the 
payee,  at  the  time  of  making  the  note,  that 
the  note  was  to  be  paid  by  his  carrying 
goods  for  the  payee,  and  that  it  was  endorsed 
to  the  plaintiff  without  consideration.  Repli- 
cation, that  the  plaintiff  gaye  a  considera- 
tion of  402.  for  it :— Held,  that  on  this  issue 
the  defendant  must  begin;  and  that  if  he 
offered  no  evidence,  the  plaintiff  was  enti- 
tled to  a  Tcrdict  for  49k    Edwardt  t.  Joims. 

633 
9.  To  an  action  on  a  promissory  note, 
payable  to  the  plaintiff  or  order  on  demand, 
with  interest  at  5  per  cent,  the  defendant 
pleaded  specially  to  the  effect  that  the  plain- 
tiff having  agreed  with  him  for  the  purchase 
of  one  of  sereral  shares  in  a  business  In 
which  he  was  engaged  with  others,  an  agree- 
ment in  writing  was  entered  into  between 
them  that  the  amount  should  be  38672. 3«.  9<i., 
in  part  payment  of  which  the  plaintiff  would 
take  yearly  the  defendant's  share  of  the 
profits  of  the  concern.  The  agreement,  as 
set  out  in  the  plea,  contained  a  memorandu  m 
that  a  note  of  hand  had  been  given  for  the 
amount,  bearing  interest  at  5  per  cent ;  and 
there  was  a  clause  that,  so  long  as  the  de- 
fendant should  perform  the  conditions  of  the 
agreement,  the  plaintiff  would  not  call  upon 
him  at  any  future  period,  suddenly  for  the 
balance  of  the  note.  The  note  referred  to 
in  the  agreement  contained,  In  the  body,  a 
stipulation  which  vitiated  it  (via.  that  the 
plaintiff's  amount  of  profit  should  be  applied 
yearly  to  the  liauidation  of  it).  The  plea 
averred  (inter  alia)  that  the  note  su0d  on 
was  substituted,  with  the  plaintiff's  consent, 
for  that  mentioned  in  the  agreement,  and 
was  subject  to  its  conditions;  and  fttrther, 
that  the  defendant  performed  his  part  of  the 
agreement ;  yet  the  plaintiff,  notwithstand- 
ingy  required  him  to  pay  the  balance  of 
the  note  suddenly,  and  before  a  reasonable 
time  had  elapsed.  The  plaintiff  replied, 
that  the  defendant,  of  his  own  wrong,  ne- 
glected and  refused  to  pay  the  note,  and  that 
he  did  not  call  on  the  defendant  for  payment 
suddenly,  and  before  a  reasonable  lime  had 
elapsed :— Held,  at  Nisi  Prins,  that,  notwith- 
sunding  the  limited  nature  of  the  replica- 
tion, the  question  of  reasonable  time  required 
proof  of  the  whole  circumstances  of  the 
case ;  also,  that  the  defendant  might  prove, 
by  parol  evidence,  that  the  plaintiff  assented 
to  the  substitution  of  the  note  sued  on  for 
that  mentioned  in  the  agreement;  also, 
that  the  plaintiff  was  entiUed  to  a  verdict 
for  the  interest  due  upon  the  note,  though  the 
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Jury  should  think  that  he  was  not  entitled  to 
the  principal  sum,  on  the  ground  of  his  hav- 
ing called  for  payment  before  a  reasonable 
time  had  elapsed.    BaylU  v.  Ringtr.      691 

BOUNDARY  ACT. 

Se€  VsinTX,  1. 

BRIDGE. 

8e€  HlOHWAT,  S. 

BROKER. 
Sw  SmppDia,  4 

BUILDINO. 
899  Labobitt,  6. 

BUILDINO  ACT. 

1.  In  an  action  of  trespass  for  laying  bricks 
on  the  plaintilTs  wall,  the  defendant^  under 
the  plea  of  not  guilty,  may  shew  that  the 
wall  was,  a  party  fence  wall,  and  ithat  he 
was  acting  under  the  provisions  of  the  Build- 
ing  Act  Semble,  that  to  entitie  a  party  to 
rase  such  a  wall  it  is  not  necessary  that  he 
should  give  notice  to  the  disteict  surveyor, 
and  that  such  notice  applies  only  to  cases 
where  a  party  intends  to  take  down  any 
building;  but  even  if  such  notice  be  re- 

? aired,  the  district  surveyor  may  waive  it 
f  a  defendant  intended  to  proceed  under 
the  Building  Act,  he  would  be  entitied  to 
notice  of  action,  Ac,  although  he  may  not 
have  acted  exactiy  according  to  its  provi- 
slons.     WtlU  V.  Ody,  23 

3.  The  Building  Act  does  not  protect  per- 
sons fVom  actions  for  injuries  arising  f^m 
the  collateral  consequences  of  their  build- 
ing, such  as  obstructing  lights.  WtlU  v.  Odp, 

BURGLARY. 
1.  A  shutter-box  partiy  projected  fh>m  a 
a  house,  and  adjoined  the  side  of  the  shop 
window,  which  side  was  protected  by  wooden 
panelling,  lined  with  iron :— Held  that  the 
breaking  and  entering  the  shutter-box  did 
not  constitute  burgla^.  J7e»  v.  Paint  and 
Coaptr.  186 

3.  An  indictment  for  burglary  stated  in 
one  count  that  the  prisoner  "did  break 
to  get  out,"  and  in  another,  that  he  "  did 
break  and  jpet  out :" — Held,  not  sufficient, 
since  the  statute  7  A  8  Geo.  4,  c.  29,  s.  11, 
which  uses  the  words  "  break  out"  Btx  v. 
CompUm,  139 

8.  A  prisoner  was  indicted  for  burglary  ia 
the  dwelling-house  of  J.  B.  J.  B.  worked 
for  one  W.  who  did  carpenter's  work  for  a 
public  company,  and  put  J.  B.  into  the  house 
in  question,  which  belonged  to  the  company, 
to  take  care  of  it,  and  some  mills  adjoining. 
J.  B.  received  no  more  wages  after  tiian  be- 
fore he  went  to  live  in  che  house : — Held, 
not  rightiy  laid.  R«k  t.  Bavlingt  and 
Clark.  160 

4.  A  room  door  was  latched,  and  a  person  * 
lifted  the  latch  and  entered  the  room  and 
concealed  himself  for  the  purpose  of  com- 
mitting a  robbery  there,  which  he  after- 
wards accomplished.  Two  other  persons 
were  present  with  him  at  the  time  he  lifled 
the  latch,  for  the  purpose  of  assisting  him  to 
enter,  and  screened  him  from  observation 
by  opening  an  umbrella.  It  was  held,  that 
the  two  were  in  law  parties  to  the  breaUng 
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■nd  tnUiiug,  and  won  •mwvnbU  for  the 

robbeiy  which  took  pUoe  afterwardfl,  thoogh 
they  were  not  near  the  spot  at  the  time 
when  it  waa  perpetrated.  Xex  t.  Jordan, 
SttUivan,  Mott  and  SeaU,  432 

5.  In  borglary,  where  the  hreaking  is  one 
night,  and  the  enliy  the  night  after,  a  per- 
lon  present  at  the  breaking,  though  not 
present  at  the  entering,  is  in  law  guilty  of 
the  whole  offence.  Ibid. 

6.  Raising  a  window  which  is  shut  down  dose, 
but  not  fastened,  though  it  has  a  hasp  which 
might  haye  been  fastened,  is  a  brei&dng  of 
the  dwelling-house.    Rescf,  Hyamet.      441 

T.  A  gardener  llred  in  a  house  of  his  master, 
quite  separate  from  th^  dwelling-house  of 
nis  master,  and  the  gardener  bad  the  entire 
control  of  the  house  he  Ifved  in,  and  kept 
the  key : — Held,  that'on  an  indictment  for 
burglary,  the .  gardener's  house  might  be 
laid  either  as  his  or  his  master's.  Rtx  t. 
Hees.  663 

BtTRNnra. 

Set  NxouoBHci,  4. 

A  stack  of  which  the  lower  part  oonsists  of 
eole-seed  straw  and  the  upper  part  of  wheat 
stubble,  is  not  a  stack  of  straw,  and  the 
setting  it  on  fire  is  therefore  not  a  capital 
offence,  within  the  stat  7  A  8  Qeo.  4,  e.  SO. 
s.  17.    Mex  T.  ToUenkam,  237 

CATTLE  STKALINa. 

&«  BSWABD,  3. 

OSBTIFIGATE   UNDER  THE   STAT.  OF 

ELIZ. 

Se€  Costs. 

CHALLENGE  OF  JITRORS. 

1.  Sinee  the  Jury  Act,  0  Geo.  4,  c  50,  the 
Crown  is  not  to  be  put  to  shew  grounds  of 
challenge  of  jurors  in  a  case  of  felony  till 
the  panel  is  exhausted,  and  the  statute 
makes  no  alteration  of  the  law  in  this  re- 
spect   Rex  T.  Parry.  825 

S.  A  prisoner  in  a  case  of  felony  hsving  chal- 
lenged twenty  Jurors  peremptorily,  cannot 
withdraw  one  of  those  challenges  to  ehal- 
lenge  another  Juror  Instead  of  one  that  he 
hadprcTlouslychidlenged.  Ihid, 

CHAPEL. 

See  Sacbilbob. 

CHARACTER,  EVIDENCE  OF. 

S—  CouNSBL  roB  pRiBoirBBs,  2,  3.    WirmsSy 

3,6. 

CHURCH  RATES. 

See  Libel,  13. 
CHURCH  TOWER. 
Set  NviSAKCB,  2. 
COGNOVIT. 
Held,  that  a  oognoTit  which  is  filed  my  be 
proved  by  putting  in  an  examined  ^opy 
without  producing  the  original,  and  that  the 
subscribing  witness  may  prove  that  he  saw 
the  party  sign  a  cognovit,  of  which  the  i>a- 
per  produced  is  a  copy.    Jonu  r.  Lewie, 

347 

COIN. 

1.  To  convict  a  prisoner  under  the  stat  2 

Will.  4,  c.  34, 8. 10,  of  the  felony  of  having  in 

his  possession  a  mould,  upon  which  was  Im* 


pressed  the  resemblaaee  of  the  obvcne  sids 

of  a  shilling,  the  jury  must  be  sadaiei 
tha^  at  the  time  the  prisoner  had  it  in  ka 
possession,  the  whole  of  the  obvense  siae  ef 
the  shilling  was  impressed  on  the  moold ;  » 
part  is  not  sufficient    Rex  t.  Foeier.        491 

2.  On  an  indictment  of  the  sUt  2  WilL  4,  e. 
34,  s.  10,  for  the  felony  of  making  a  rnoaM 
'*  intended  to  make  and  impress  tlie  figwre 
and  apparent  resemblance  of  the  obrent 
side"  of  a  shilling,  it  is  siifficient  to  prore« 
that  the  prisoner  made  the  mould,  and  a 
part  ot  the  impression,  thoogh  he  had  net 
completed  the  entire  imprcmlon.  Bex  v. 
Foeter.  49» 

3.  If  two  utterers  of  counterfeit  coin,  with  a 
general  community  of  purpoee,  go  different 
ways  and  utter  coin  apart  from  each  other, 
and  not  near  to  each  other,  their  regpecttv 
utierings  are  not  joint  utterings  bj  both. 
Rex  V.  Jfannerf.  89 1 

COMMENCEMENT  OF  THE  SUIT. 

See  Amxndmbbt,  2. 

COMMISSION. 

See  Land  Aqbht. 

COMMITMENT. 

See  Maoistratb,  L 

COMPARISON  OF  HANDS. 

See  EviDBifCB,  8, 10, 11. 

CONCEALMENT  OF  BIRTH. 

1.  If  the  body  of  a  dead  child  be  seeretly 
buried  or  otherwise  disposed  of  by  an  ac- 
complice of  its  mother,  the  accomplice  act- 
ing as  her  agent  in  the  matter,  the  mother 
of  the  child  is  punishable  under  the  stat 
9  Geo.  4,  c  31,  s.  14.  Rex  v.  DougUu  and 
Hall  644 

2.  Semble,  that  although  nnder  s.  14  of  the 
stat  0  Geo.  4,  c.  31,  the  woman  only  is  in- 
dictable for  concealment  of  Uie  birth  of  a 
dead  child,  yet  that  any  other  person  who 
has  counselled  the  concealment  is  indicta- 
ble under  s.  31  of  the  same  statute.        Ihid. 

CONFESSION. 
See  Dkpositioh,  2. 

1.  It  is  not  necessary  to  call  the  magistrate 
or  his  clerk  to  prove  the  due  taking  in  wri- 
ting of  a  prisoner's  confession.  Rex  v.  Sepee. 

136 

2.  Where  a  magistrate  has  signed  the  exami- 
nation of  a  prisoner  nnder  7  Geo.  4,  c  64, 
in  order  to  allow  it  to  be  read  on  the  trial, 
it  is  sufficient  to  prove  the  handwriting  of 
the  magistrate,  and  to  show  that  the  exami- 
nation is  that  of  the  particular  prisoner. 
Rex  r.  Foeter,  14^ 

3.  If  a  prisoner's  examination  before  a  magi*- 
trate  conclude  <<  taken  and  sworn  before 
me,"  and  under  that  be  the  magistrate's 
signature,  it  is  not  receivable  in  evidence ; 
and  the  Judge  will  neither  allow  the  magis- 
trate's clerk  to  prove  that  in  fact  it  was  not 
sworn,  nor  will  he  receive  parol  evidence  of 
what  the  prisoner  said.    Rex  v.  Rivere.  177 

4..  A  statement  made  by  a  prisoner  when  he  is 
drunk,  is  receivable  in  evidence ;  and  sembk, 
that  if  a  constable  gave  him  liquor  to  make 
him  so,  in  the  hope  of  his  saying  something, 
that  will  not  render  the  statement  inadmb- 
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sible,  bnt  it  inll  be  matter  of  obserration  for 
the  Judge  in  his  samming  op.  Bex  y,  SptU- 
bury,  Ferrail,  Ac.  187 

5.  If  a  prisoDer,  daring  tbe  examination  of  the 
witneueB  against  him  before  the  magistrate, 
make  an  observation,  parol  eyidenee  may  be 
given  to  such  observation,  if  the  magistrate's 
olerk  prove  that  he  only  took  down  the 
evidence  of  the  witnesses,  and  the  statement 
of  the  prisoner  after  the  evidence  against 
him  was  eoncludid.  Ibid* 

6.  A  magistrate  returned  with  the  depositions, 
that  the  prisoner  said — "I  decline  to  say 
any  thing :" — Held,  that,  lender  these  oir- 
com  stances,  a  witness  for  the  prosecution 
could  not  be  allowed  to  give  evidence  of  the 
terms  of  a  confession,  which,  he  stated,  the 
prisoner  made  in  the  presence  of  the  magis- 
trate, and  while  under  examination.    Bex  v. 

WaUer.  267 

7.  A.  being  in  the  custody  of  a  constable,  on 
a  charge  of  felony,  was  taken  by  the  consta- 
to  an  inn,  where  the  inn-keeper,  in  the  hear- 
ing  of  the  constable,  held  out  an  inducement 
to  A.  to  confess  :  and  A.,  in  the  hearing  of 
the  constable,  made  a  confession  to  the 
inn-keeper,  which,  at  the  trial,  the  constable 
was  called  to  prove : — Semble,  that  this  con- 
fession was  not  receivable  in  evidence.  Bex 
T.  Pouliney,  802 

g  A  witness  stated  that  a  prisoner  charged 
'  with  felony  asked  him  if  he  had  better  con. 
feu,  and  the  witness  replied  that  he  had 
better  not  confess,  but  that  the  prisoner 
might  say  what  he  had  to  say  to  him,  for  it 
should  go  no  further.  The  prisoner  made  a 
statement  .-—Held,  that  it  was  receivable  in 
evidence  on  the  trial.    Bex  v.  Tkomat.   346 

0,  On  a  prisoner  being  taken  before  a  magis- 
trate on  a  charge  of  forgery,  the  prosecutor 
■aid,  in  the  hearing  of  the  prisoner,  that  he 
eonsidered  tbe  prisoner  as  the  tool  of  G.,  and 
the  magistrate  then  told  the  prisoner  to  be 
sure  to  tell  the  truth :  upon  this  the  prisoner 
made  a  statement: — Held,  that  this  state- 
ment was  receivable  in  evidence.  Bex  v. 
Court  48« 

10.  A  prosecutor  said  to  the  prisoner, "  I  should 
be  obliged  to  you  if  you  would  tell  us  what 
you  know  about  it,  if  you  will  not,  we  of 
course  can  do  nothing.'' — Held,  that  this  was 
such  an  inducement  to  confess  as  would  ex- 
clude what  the  prisoner  had  said.  Bex  v. 
Patn'Hge.  661 

11.  Tbe  prisoner's  statement^  taken  down  on 
the  examination  before  the  magistrate,  may 
be  proved  without  calling  either  the  magis- 
trate or  his  clerk.  It  is  no  objection  to  the 
giving  in  evidence  the  prisoner's  statement 
before  the  magistrate,  that  it  was  made  in 
answer  to  questions  put  by  the  magistrate, 
if  it  was  read  over  to  him,  and  he  said  it  was 
correct     Bex  v.  Bee*.  668 

12.  A  constable,  who  apprehended  a  prisoner, 
asked  him  what  he  had  done  with  the  tap  he 
had  sttilen  from  the  prosecutor's  premises ; 
and  said,  "You  had  better  not  add  a  lie  to 
tbe  crime  of  theft : — Held,  that  a  confession 
made  to  ihe  constable  was  not  receivable  in 
evidence.     Bex  v.  Shepherd  679 

33.  A  prisoner's  statement,  on  his  examination 
before  a  magistrate,  may  be  given  in  evi- 
dence, (if  neither  the  magistrate  nor  his 
olerk  is  in  Court,)  no  proof  by  a  witness  who 
WM  at  the  examination  of  the  handwriting  of 


the  magistrate  to  the  depositionretumed  to 
the  Court,  and  also  that  it  was  taken  down 
in  writing  and  read  over  to  the  prisoner. 
Bex  V.  Beadina.  649 

14.  There  is  a  difference  of  opinion  among  the 
Judges  whether  a  confession  made  to  a  per- 
son who  has  no  authority,  after  an  induce- 
ment held  out  by  that  person,  is  receivable  in 
evidence.    Bex  v.  iS^eer.  776 

15.  What  the  wife  of  a  person  charged  with 
felony  says  in  his  presence  and  hearing  is 
admissible  in  evidence  4>n  the  triaL  Bex 
T.  BartleH.  832 

16.  It  is  no  objection  to  a  prisoner's  statement 
made  before  the  magistrate  being  received 
in  evidence,  that  a  part  of  it  was  in  answer 
to  questions  put  by  the  magistrate.        Ibid. 

CONSPIRACY. 
If  the  counts  of  an  indictment  for  a  conspi- 
racy be  framed  in  a  general  form,  a  Judge 
will  order  that  the  prosecutor  shall  furnish 
the  defendants  with  a  particular  of  the 
charges ;  and  that  particular  should  give  the 
same  information  to  the  defendants  that 
would  be  given  by  a  special  count  But  the 
Judge  will  not  compel  the  prosecutor  to 
state  in  his  particular  the  sneciflc  acts  with 
which  the  defendants  are  charged,  and  the 
times  and  places  at  which  those  acts  are 
alleged  to  have  occurred*  Bex  v.  Hamilton, 
Wool/,  Ac.  448 

CONTEMPT. 

1.  A  witneii  in  a  prosecution,  tried  at  the 
King's  Bench  sittings,  strnek  the  defendant 
after  the  trial  was  over,  as  both  were  in  the 
lobby  of  the  Court.  The  witness  being 
brought  into  Court  in  custody,  and  evidence 
given  of  these  facts,  the  Judge  committed 
him  to  tbe  custody  of  the  marshal  for  three 
days  for  this  oontenmt  of  the  Court  Bex 
v.  WigUy.  ^  4 

2.'  A  person  who  is  subpoenaed  as  a  witness  in 
a  criminal  prosecution,  tried  at  the  King's 
Bench  sittings,  but  who  is  committed  for  a 
contempt  of  Uiat  Court  in  striking  the  defen- 
dant, has  the  same  privilege  for  arrest  in 
returning  home  from  the  prison  after  his 
imprisonment  has  expired,  that  he  would 
have  had  in  returning  home  from  the  Court, 
if  he  bad  not  been  committed.  Ibid. 

CONTRACT. 
See  JoiHT  Contract. 
CONVEYANCING. 
See  Attobitbt,  1. 
COPYHOLD. 

A.,  being  the  owner  of  a  eopyheld,  made 
a  conditional  surrender  of  it,  in  the  year 
1826,  to  W.,  to  secure  money  lent  In  1832 
A.  sold  the  copyhold  to  G.,  and  made  a  snr- 
render  of  it  to  him  absolntely.  In  1833  S. 
was  admitted  tenant;  and,  in  1834,  W.  was 
also  admitted  tenant ; — Held,  that,  on  eject- 
ment brought  by  W.,  he  was  entitled  to 
recover.    Doe  d.  Wheeler  v.  Oibbone,      161 

CORONER'S  INQUISITION. 

1.  If  several  jurors  on  a  eoroner's  inquest 
have  the  same  Christian  and  surname,  it  is 
not  necessary,  in  the  caption  of  the  inquisi- 
tion, to  distinguish  them  by  abode  or  addi- 
tion.   Bex  T.  NiehoUu.  636 
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2.  An  inqnisition  for  maniUngbier,  wbieli 
ohargea  that  the  principals  in  the  leoond 
degree  were  "  feloniously  present,  then  and 
there  abetting,  aiding,  and  assisting/'  is  bad, 
as  the  word  "felonionslj"  only  extends  to 
the  word  **  present"  Ibid. 

3.  The  oonclnding  arerment^  "and  to  the 
jurors  do  say,"  does  not  require  either  time 
or  place  to  be  stated  in  it  Ibid. 

4.  A  coroner's  inquisition  for  manslaughter 
stated  the  inquest  to  hare  been  held  on  the 
5th  of  January,  in  the  7th  W.  4,  and  in  the 
year  1837,  and  stated  that  J.  BC.  of,  Ac,  on 
the  28  th  of  December,  in  the  year  aforesaid, 
made  an  assauit,  Ac. :  Held,  bad,  as  the 
offence  was  charged  to  hare  been  committed 
on  an  impossible  day.    Bex  t.  MiiekelL  800 

CORPORATION. 

Semble,  that  the  Municipal  Reform  Act  does 
not  create  new  corporations.  Ludlow  Corpo^ 
ratiom  W.Tyler,  637 

COSTS. 
See  Expenses,  Trespass,  4. 

1.  If  on  a  summons  to  admit  the  handwriting  of 
the  defendant^  his  attorney  refuse  to  admit  it, 
and  the  usual  order  be  made  ;  the  Judge  at 
the  trial  will  certify  for  the  costs  of  a  witness 
who  is  called  to  prore  the  handwriUng,  if 
such  witness  in  hia  examination  in  chief 
deposes  to  no  other  fact    Stmeey  r.  Blake. 

404 

2.  After  a  trial,  the  Judge  certified  under  the 
statute  oC  Bliiabeth,  to  deprire  a  plaintiff 
of  costs,  and  in  the  ensuing  term  new  facts, 

j  which  did  not  appear  at  the  trial,  being  laid 
before  him  on  affidarits,  an  order  was  grant- 
ed by  his  lordship  to  annul  the  oert&oate. 
Andereon  t.  ^Aenota,  627 

COUNSEL  IN  CIVIL  CASES. 
See  WiTKKSS,  6. 

1.  Whether,  In  a  civil  case,  if  a  party  eon- 
duct  his  own  cause  and  examine  the  witness- 
es, he  can  be  allowed  to  hare  the  assistance 
of  counsel  to  argue  points  of  law : — Qussre, 
but  semble,  that  he  cannot  Moacati  y. 
Laweon.  82 

2.  Where  the  defendant  had  begun  and  had 
dosed  his  case,  and  the  plaintiff's  counsel 
had,  after  that,  in  his  address  to  the  jury, 
read  a  letter  which  he  caused  one  of  defend- 
ant's witnesses  to  prove,  but  neither  gave  it 
in  evidence  nor  adduced  any  evidence  at 
all,  the  Judge  would  not  allow  the  defend- 
ant's counsel  to  reply,  but  suggested  that  the 
plaintifi^s  counsel  should  have  the  letter 
read,  and  that  the  defendant's  counsel  should 
reply.    Faith  v.  M'Intyre.  44 

3.  The  counsel  for  a  defendant  has  no  right 
to  open  facts  which  he  is  not  in  a  oondition 
to  proves  therefore,  where  a  witness  has 
given  evidence  of  a  conversation  between 
the  defendant  and  himself,  at  which  no  one 
else  was  present,  the  defendants  counsel  has 
no  right  to  make  a  statement  of  that  which 
his  client  has  given  him  as  an  account  of  the 
transaction.     Sievene  v.  Webb.  60 

4.  On  the  trial  of  an  action  brought  in  formft 
pauperis,  a  King's  counsel  or  seijeant  may 
appear  for  the  plaintiff  alone,  without  a 
junior.    Jameer.  Harrie.  257 

6.  If  the  counsel  for  a  defendant  in  his  ad- 
dress to  the  jury  oito  a  oaie,  but  call  no 


witnesses,  the  plaintiff's  eonnsel  liaf  a  nr-' 
to  observe  on  tna  case  cited.  Povc^r  ▼.  iw 

6.  If  the  counsel  for  a  defendant  has  addra^. 
the  jury  and  examined  witnesses,  be  bM  t. 
right  then  to  address  the  Judge  for  a  b<s 
suit    Bobertt  V.  Cro/t  ami  Miller.  Z'f 

7.  Where  the  defendants  had  pleaded  a  j^-ir 
plea  of  Not  guilty,  the  Judge  will  not  alb« 
the  counsel  of  each  defendant  either  " 
cross-examine  separately,  or  to  addieje  *li 
jury  separately.    Seale  v.  Evame  amd  Wt.^^ 

iu 

COUNSEL  FOR  PRISONERS. 

1.  Practioe  on  trials  for  felony  when  the  pri. 
soner  has  oounseL  ir< 

2.  A  prosecutor's  counsel  in  a  eaaa  of  feksy 
has  in  strictness  the  right  of  reply,  th«iri 
the  counsel  for  the  pr&oner  only  ealU  viu 
nesses  to  character;  but  semble,  that  i:ii 
not  a  right  which  in  praetiee  oa^ht  to  beei- 
erclsed,  except  under  rery  speeial  dreasi- 
stances.    BexT.  Slannard.  ST3 

3.  In  a  case  of  felony,  if  witnescea  are  tMtti 
to  the  character  of  the  prisoner,  thi^  gixn 
the  prosecutor's  counsel  a  right  to  reply  oc 
the  whole  case,  and  not  merely  to  obserrt 
on  the  evidence  to  character;  and  it  if  rt- 
tirely  at  the  discretion  of  the  proeecm-:T  t 
counsel  whether  he  will  exereiae  his  ng^i 
of  reply  or  not  Bex  r.  Whiting  amd  Btr- 
eey.  771 

4.  In  a  ease  of  felony,  where  there  is  eoae- 
sel  for  the  prisoner,  the  oonnsel  for  the  pr.- 
aecution  ought  always  to  open  the  eaie: 
but  he  should  not  open  if  the  prisooer  Us 
no  counsel,  unless  there  be  some  peculiar? 
in  the  facts  of  the  ease  to  require  iL  JScx 
Y.  Oaeeoine.  772 

6.  Declarations  of  a  prisoner  (not  being  tct- 
fessions),  which  are  proposed  to  be  gives  a 
evidence  on  the  trial  of  a  case  of  felaj, 
ought  not  to  be  opened  by  the  eonueel  fc^ 
the  prosecution.    Bex  v.  HaruL  TD 

6.  In  cases  of  felony,  any  eonversation  or  it- 
olaration  of  the  prisoner,  which  i«  inteadj'i 
to  be  given  in  evidence,  shonld  be  ope&e^ 
by  the  counsel  for  the  proeeeution,  unless  tx 
be  a  confession,  and  then  it  shooid  not  b4 
opened.    Bex  v.  Daric  7:i 

COVENANT. 
See  LAimLOBD  and  Tbvaxt,  6,  7,  2$,  3)1 

1.  Although  an  aetion  of  eorenant  en  a  lei^ 
by  the-  assignee  of  the  lessee  agaiaft  the 
lessor,  is  local,  and  properly  triable  ia  tbi 
county  where  the  property  is  situate :  tti 
the  Judge  at  Nisi  Prius  in  another  eou? 
will  not  be  warranted  in  refusing  to  leee:^* 
evidence,  and  nonsuiting  the  plaintiff;  v.i 
he  persist  in  appearing,  in  direeting  a  tc- 
diet  for  the  defendant^  where  the  lact  of :» 
premises  being  situate  in  a  ooonty  diffeiti: 
firom  that  in  which  the  renne  is  laid,  dpcf 
not  appear  on  the  fiaoe  of  the  record.  B*r\'* 
V.  Heweteon.  \V 

2.  If,  in  an  action  of  eorenant  for  non-ref«ir. 
Ac,  the  defendant  plead  afl&nnative  p>«>> 
which  are  denied  by  the  repUeatioo,  tbed  - 
feadant  is  entitled  to  begin.  Lewie  v.  fi*^* 

CRIME. 
See  FaniiGirxR. 
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CRtTBLTY  TO  AlOMALS. 

!•  If  a  person  who  hu  Ul-treAted  a  hone  be 
apprehended  by  one  who  ib  neither  the  own- 
er  of  the  horse  nor  a  peace  officer,  the  per- 
son so  apprehending  is  not  entitled  to  no- 
tice of  action  under-  the  10th  sect  of  the 
Stat  5  A  6  WilL  4,  o.  69.    Hopkin»  t.  Crotoe. 

373 

3.  If  under  that  stat  s.  9,  a  peace  officer  be 
required  by  another  person  to  take  a  third 
person  into  custody  for  eruelty  to  a  horse  not 
eommitted  in  the  officer's  own  view,  the  offi- 
cer, before  taking  the  party  into  custody, 
should  either  inquire  into  all  the  particulars, 
or  should  see  the  animal  so  as  to  form  a 
judgment  as  to  what  has  occurred.       lind, 

CUSTOM. 
The  general  law  as  to  a  custom  is,  ihat»  if 
yon  shew  its  existence  at  a  distant  time,  and 
there  is  no  evidence  that,  at  any  certain  time, 
it  did  not  exist,  a  jury  may  infer  that  it  went 
back  as  far  as  the  reign  of  Richard  the  First, 
which  is  the  time  of  legal  memory.  Leuh- 
hart  T.  Cooper,  119.  (But  see  ^ewttte  v, 
Sheard,  465). 

DAMAGE. 

See  NnisAKOB,  3. 

DAMAGES. 

See  Assault,  1,  2.  Falsi  IuPBisoNicEirr,  2* 
Tbotxb,  3,  6,  7.    Warranty,  6,  6,  7,  8. 

DEEDS,  STEALING. 
On  an  indictment  on  the  stat.  7  A  S  Geo. 
4,  c.  29,  8.  23,  for  stealing  writings  relating 
to  real  estates,  the  jury  must  be  satisfied 
that  the  defendant  took  them  under  such 
circumstances  as  would  have  amounted  to 
larceny,  if  the  writings  in  question  had 
been  the  subject  of  laroeny.    Bex  t.  John, 

824 

DEPOSITION. 

1.  It  is  the  duty  of  a  magistrate  to  return  all 
the  depositions  taken  against  a  prisoner, 
and  not  merely  the  depositions  of  those 
whom  he  thinks  proper  to  bind  over  as  wit- 
nesses.    Bex  V.  Fuller  and  Taylor.  209 

2.  If  a  prisoner,  when  examined  before  the 
magistrate,  says  that  the  deposition  of  F.  T. 
is  true,  the  deposition  of  F.  T.  may  be  read 
at  the  trial  as  part  of  the  prisoner's  state- 
ment, although  F.  T.  has  been  examined  at 
the  teial  as  a  witness  for  the  prosecution. 
Bex  T.  John.  324 

8.  Witnesses  examined  under  a  Judge's  order, 
in  expectation  of  their  going  abroi^,  are  ex- 
amined as  much  for  one  side  as  the  other, 
and  either  ptftv  may  use  their  evidence  on 
the  trial,  if  it  be  shewn  that  the  witnesses 
are  abroad ;  but  it  must  be  proved  that  they 
are  abroad,  and  the  statement  in  their  de- 
positions that  they  are  going  abroad  is  not 
sufficient  for  this  purpose.  Proctor  v.  Zai'n- 
son.  629 

Though  he  may  not  in  legal  strictness  be 
bound  to  take  down  more  than  is  material 
to  prove  the  felony,  yet,  since  the  passing 
of  the  Prisoner's  Counsel  Bill,  giving  prison- 
ers the  right  to  a  copy  of  the  depositions 
against  them,  the  magistrate  ought  to  return 
all  that  was  said  by  the  witnesses  with  re- 
spect to  the  charge,  as  the  object  of  the 
Legislature  was  to  enable  prisoners  to  know 


what  they  have  to  answer  on  their  trial. 
Bex  T.  Orady  and  Ourley.  650 

6.  A  magistrate  is  not  bound  by  law  to  return 
aU!that  is  stated  by  the.  witnesses  on  a  charge 
of  felony,  but  only  all  that  is  material  to  the 
case:  and  though,  since  the  act  allowing  a 
prisoner  a  copy  of  the  depositions,  they 
ought  to  contain  what  was  stated,  that  he 
may  know  what  he  has  to  answer,  yet  there 
is  a  difference  between  the  witness  at  a  trial 
adding  to  his  deposition,  and  his  contradic- 
ting it;  and  it  seems  that  the  chief  object 
of  granting  the  prisoner  the  deposition  was 
to  guard  against  an  attempt  at  such  contra- 
diction.   Bex  V.  Coveney.  667 

6.  Magistrates  on  the  examination  of  persons 
charged  with  felony,  are  only  required  by 
law  to  put  down  so  much  of  the  evidence  as 
as  is  material ;  but  it  is  desirable,  that  in 
taking  depositions  they  should  be  extremely 
careful  to  make  a  full  statement  of  all  that 
the  witnesses  say,  as  since  the  Prisoner's 
Counsel  Act  much  time  is  occupied  in  en- 
deavoring to  establish  contradictions  be- 
tween the  testimony  of  the  witnesses  and 
their  depositions  as  to  the  omission  of  minute 
circumstances  in  their  depositions,  as  well 
as  in  other  particulars.    Bex  v.  Thomae. 

817 

7.  The  reading,  on  the  part  of  the  prosecution, 
of  the  prisoner's  statement,  returned  by  the 
magistrate  at  the  end  of  the  depositions, 
does  not  eive  the  prisoner  the  right  to  con- 
sider the  depositions  as  in  evidence  on  the 
part  of  the  prosecution,  though4t  appear  that 
they  were  idl  taken  before  the  statement  was 
made ;  but  if  the  prisoner  wishes  to  have 
the  whole  or  any  particular  part  of  the  de- 
positions read,  he  must  read  it  as  his  evi- 
dence.   Bex  V.  Peareon  and  Brooke.        671 

DETINUE. 

1.  If,  in  an  action  of  detinue  agiUnst  an  attor- 
ney for  not  delivering  up  papers  to  his  client 
after  his  bill  had  been  paid,  the  defendant 
plead  non  detinet,  the  plaintiff  must  prove 
that  the  papers  were  in  the  defendant's  pos- 
session: but  evidence  that  they  were  pro- 
duced by  his  agent  before  the  Master  on 
the  taxation  of  his  bill,  is  sufficient  proof 
of  his  possession.    Andereon  v.  Paeeman, 

193 

2.  If  a  defendant,  in  an  action  of  detinue  for 
papers, set  upas  a  defence  that  he  delivered 
up  the  papers  to  E.,  In  pursuance  of  a  notice 
from  plaintiff's  attorney  to  that  effect,  the 
plaintiiTB  oounsel  may  call  K.  as  a  witness 
In  reply,  to  prove  that  he  received  the  pa- 
pers in  another  right,  and  not  on  behalf  of 
the  plaintiff;  and  K.  is  a  eompetent  witness 
to  prove  that  he  has  a  lien  on  the  papers  as 
agafaist  the  defendant  Ihid. 

3.  If  A.  has  employed  B.  as  his  attorney,  and 
has  paid  his  bill,  A.  has  a  right  to  have  his 
papers  delivered  up  to  him :  and  it  is  no  de- 
fence to  an  action  of  detinue  brought  by  A. 
against  B.,  for  B.  to  shew  that  his  London 
agent  detains  the  papers,  he  having  a  lien 
on  them  as  against  B.  for  a  balance  of  ac- 
count for  business  done.  Ihid. 

4.  In  action  of  detinue  for  papers,  the  jury 
must  find  the  value  of  each  paper  separate- 
ly; and  it  is  the  duty  of  the  plaintiff  to 
prove  the  ralue  of  the  articles  he  sues  for. 

IM. 
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DIOTIONABY. 

A  g«nend  dictionary  of  the  English  Un- 
guag«  is  not  authority  to  shew  on  a  trial, 
the  meaning  of  a  word  which  is  belied  on 
as  deriving  a  peculiar  meaning  from  mer- 
cantile usage.    Houghton  t.  Oilbart.        701 

DISTRESS. 
See  LAHnLORD  akd  Tbhaxt,  8,  9,  SO. 
In  an  aotton  for  an  excessive  distress,  the 
question  is,  what  the  coods  seised  would 
have  sold  for  at  a  broker's  sale.  If  it  be 
excessive,  the  plaintiff  is  entitled  to  re- 
cover  the  fair  value  of  them.  WelU  v. 
Jioodg.  50 

DOG. 

1.  To  justify  shooting  another  person's  dog, 
it  is  not  sufficient  to  shew  that  the  dog  was 
of  a  ferocious  disposition,  and  was  at  large. 
To  justify  shooting  him,  he  must  be  actually 
attacking  the  party  at  the  time ;  therefore, 
where  the  defendant  was  passing  the  plain- 
tiff*s  house,  and  the  plaintiff's  dog  ran  out 
and  bit  the  defendant's  gaiter,  and  on  the 
defendant  turning  round,  and  raising  his 
gun,  the  dog  ran  away,  and  he  shot  the  ddg 
as  he  was  running  away,  it  was  held  that  the 
defendant  was  not  justified  in  so  doing. 
MorrU  v.  NuqenL  672 

2.  An  action  for  keeping  a  ferocious  dog, 
which  bit  the  plaintiff,  (the  defendant  well 
knowing  the  dog  to  be  ferocious),  does  not 
lie,  unless  the  defendant  knew  the  dog  was 
accustomed  to  bite ;  and  the  defendant  may 
avail  himself  of  such  want  of  knowledge, 
under  the  plea  of  the  general  issue.  Hogan 
T.  Skarf.  766 

DBUIOCENNSSS. 

jSm  Mvbobb,  1, 13.    WomrDnOy  S; 

DWELLING-HOUSE. 

In   trespass   for   breaking  into    the   plain- 
tiff's  house,  which  was  an  unfinished  house, 
the  defendants  justified  under  a  writ  cf  ea. 
sa.,  against  plaintiff  and  averred  that  they 
peaceably  entered  the  house  through  a  hole 
in   the  wall.     It  appeared  that  this  hole 
in  the  outer  wall  of  the   house,  opened 
into  a  small  room  or  closet,  which  had  a 
room  over  it,  and  a  room  under  it»  and 
that  having  entered  this  place,  the    de- 
fondants  tore  down  some  boards  by  which 
a   stair-case  window,  which   opened   into 
this  place,  was  boarded  up.    It  was  proved 
by  the  builder  that  this  hole  in  the  outer 
wall  was    not  intended  to  have  either  a 
door  or  window  put    into   it,  but  was   to 
remain  open,  so  that  the  place  in  question 
should  be  used  as  a  conservatory:    Held, 
that  if  this  hole  in  the  wall  had  been  in- 
tended  to  have  had  a  door  or  window  put 
into  it)  it  must  be  considered  that  the  outer 
fence  of  the  house  was  left  open,  and  that 
the  defendants  were  justified  in  entering ; 
but  that  if  this  bole  was  always  intended  to 
to  be  left  open,  the  staircase  window  must 
be  considered  as  the  outer  fenee  of  the  bouse, 
and  that  the  defendants  were  therefore  not 
justified  in  forcing  it     WkalUg  v.  William- 
son. 294 


DTDTG  DECLARATION. 

1.  On  the  question,  whether  a  deelamlioa  ef  i 
deoeased  person  be  admissible  as  *  daebn- 
tion  in  articulo  mortis,  the  Jadige  will  e«- 
sider  whether  the  eonduet  of  the  deeeesrf 
was  that  of  a  dying  person,  such  ae  whelfar 
he  gave  directions  respecting  his  ftmeral,  Mr 
will,  Ac,  and  not  merely  the  exfireaaiees  b 
used,  as  to  whether  he  Uiouglit  he  ahoold  «r 
should  not  recover.    Rat  r.  SpUabmry.    117 

2»  If  a  declaration  in  articulo  mortia  be  tafai 
down  in  writing,  and  signed  by  the  paifj 
making  it,  the  Judge  will  neither  reeeive  s 
copy  of  the  paper  in  evidenee,  nor  will  ht 
receive  parol  evidenet  of  the  deelarslisa. 
Bex  V.  Gay.  1» 

3.  If  a  person,  whose  death  is  the  subject  ef  s 
charge  of  manslaughter,  express  an  opinioa 
that  she  shall  not  reeover,  aad  make  a  de- 
claration, and  at  a  subsequent  part  of  tke 
same  day  asks  a  person  whether  he  thiaki 
she  will  <<rise  again  :"->He)d,  that  tins 
shewed  such  a  hope  of  recovery  as  rendered 
the  previous  declaration  inadiniBsshle.  Ra 
V.  FagenU  235 

4.  It  is  no  objection  against  a  deetaratice  ia 
articulo  mortis,  that  it  was  made  in  answer 
to  questions  put  to  the  deceased  by  tbf 
surgeon,  and  not  a  continnoos  statemeat 
made  by  the  deceased.  RU. 

EJECTMENT. 

8e€  CoPTBOLD.    Lbass  pos  a  Tk&b. 

1.  In  ^ectment  by  heir  against  devisee,  tbt 
solicitor  who  drew  Uie  will  was  eaUed  t» 
prove  its  execution  by  the  testator.  Os 
cross-examination  it  was  sought  to  impeack 
his  character:— Held,  that  the  defeadaat 
could  not  be  allowed  to  call  witneesas  n 


prove  his  good  character,  aneh  evidence 
being  only  idlowable  where  the  attorney  whs 
prepared  the  will  is  dead.    Reed  v.  Avm. 

3M 

2.  In  ejectment  by  heir  against  devisee,  eri- 

denee  may  be  given  on  the  port  of  the  heir 

of  declarations  made  by  the  testator  that  be 

had  attempted  to  destroy  his  wUL        IkU. 

ELECTING. 

See  FoBOBBT,  23.    Bobbbkt.    Bhootdo^  3- 

ELECTION. 

See  PBBjmiT,  2,  8.    BxromM  Act. 

An  aUomey,  who  is  retained  as  the  afnt 
of  a  candidate  to  represent  a  place  in  parlia- 
ment, is  not  entitied  to  recover  any  thinf 
for  a  retaining  fee,  unless  there  has  been  as 
express  agreement  that  such  fee  shoold  \e 
paid  to  him.     Parker  v.  Robineon.  241 

EMBEZZLEMENT. 

1.  A.  owed  bL  to  B.,  and  A.  paid  it  to  C,  t 
servant  of  B.,  who  was  not  authorized  bj  B. 
to  receive  money  for  him,  though  A  sep- 
posed  that  he  was  so.  0.  nerer  accoaati^ 
to  B.  for  the  money  :— Held,  that  this  m 
neither  embesslement  nor  laroeny.  Rvt  r. 
Hawtin,  Ssfl 

2.  A.,  a  servant  of  B.,  wa«  sent  to  receive  r«et 
due  to  B. ;  A.  received  it,  aad  immedistelj 
went  off  with  it  to  Ireland : — Held,  that  A'< 
thus  leaving  her  plaee,  and  going  off  to  lr^ 


Ibokz. 
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Uady  WM  6TidottM  firom  wMeh  the  jviy 
might  infer  that  A.  intonded  to  embeitle  the 
money.    Bex  t.  Williama,  838 

3.  It  was  the  duty  of  a  banker's  elerk  to  re- 
oeiTe  money,  and  to  pat  it  either  into  a  hex 
or  a  tally  of  each  of  whioh  he  kept  tbe  'key, 
and  to  make  entries  of  his  receipte  in  a 
book ;  the  balanoe  of  each,  ereniac  being  the 
first  item  with  whioh  he  debited  himself  in 
the  book  the  next  n^oming.  On  the  morning 
of  the  day  in  question  he  had  thus  debited 
himself  with  a  ram  of  1762(.;  and  on  being 
ealled  on  in  tha  erening  by  his  employer  to 
prodooe  his  money,  he  threw  himself  upon 
his  employer's  meroy,  and  said  he  was  about 
900(.  short  Upon  an  indictment  for  embes- 
sling  "money  to  a  large  amount,  to  wit, 
5002.,"  it  was  held  that  this  was  evidenee 
npon  which  the  Jury  might  con Tict ;  although 
no  evidence  was  giyen  of  the  persons  firom 
whom  the  money  was  received,  or  of  the  coin 
of  which  it  consisted.    Hex  v.  Orave.       636 

4.  On  an  indictment  for  embesilemont,  it  is  not 
enough  to  prove  that  a  clerk  has  received  a 
sum  of  money  and  not  entered  it  in  his 
books ;  unless  there  be  also  evidence  that  he 
had  denied  the  receipt  of  it,  or  the  like. 
Bex  V.  Jonea.  833 

5.  In  oases  of  embesxlement,  evidence  should 
be  given  that  the  clerk  has  either  denied  the 
reeeipt  of  the  money,  or  has  rendered  some 
false  account,  and  a  mere  omission  to  enter 
money  received  is  no  sufficient  proof  of  em- 
beiiling  it.  i6uf. 

6.  If  a  person  owe  a  master  bL,  and  the  clerk 
set  against  it  a  bill  of  11.  4«.  due  from  him- 
self to  the  person,  and  receive  the  balanoe, 
and  debit  himself  in  the  master's  books  with 
the  balanoe  only,  whether  this  is  embeisle- 
mont  of  IL  4«.,  Qucere.  834 

EKTBT  OF  OAUSBS. 

Sm  Practicb,  4. 

EVIDENCE. 

Sm  AccovpLtos.  AmnsBiOHg.  AnvLnaT,  3. 
AetNT.  Assnirpgrr.  AuTRBrois  AcQurr, 
3,3,4.  Bankrupt,  1, 2.  BiLLorExcHAHes, 
8,0.  CooiroTiT.  CoiinsexoN.  Daposmoir. 
Damnrn,  1,2.  Dmo  Dbclaratioh.  Bjbct- 

MBNT,  1,  2.  POROBRT,  8,  10,  23.  OOODB 
SOLD.       GUARAITTBR.       HlOHWAT,    1,    2,    6. 

Laitdlobd  avd  Tbnaitt,  1,  4, 18,  20,  24,  26. 
Lbasb  FOR  A  Tkar,  LtBBi.,  1,  4,  6,  7,  12, 
16.  Map.  Murdbr,  2,  3,  7.  Nduabob. 
Parthbr,  3,  4.  Patmbbt.  Pbbjubt,  1,  4, 
7.  PLBADiiro,  1.  Robbbrt.  SsnuoTioB, 
1,  5.  Sbbriff.  TaRBATBinxe  Lbttbr. 
Trovbr,  1,  4.    Wabbabtt,  4.    Wat,  1,  3. 

WnNBSB. 

1.  If  a  defendant's  counsel,  in  cross-examining 
a  witness,  put  a  letter  into  his  hand,  and  after 
asking  him  if  he  wrote  it,  desire  him  to  read 
it,  and  then  pot  questions  upon  it,  the  defen- 
dant's counsel  is  not  bound  to  have  the 
letter  read  till  after  he  has  addressed  the 
jury.     Bawlingt  v.  Reeve*  and  Porch,       86 

2.  On  an  issue  joined,  whether  a  oertain  place 
situate  on  the  bank  of  a  river  is  a  public 
landing-plaoe  for  all  the  King's  subjects, 
evidence  may  be  given  of  reputation  that  it 
is  not  a  public  Uwding-plaee.  Drinkwater 
v.  Porter.  181 

3.  In  a  case  of  burning,  it  had  been  opened  by 
the  oounselforthoproseontion,  that  evidence 


wonld  beglTen  of  expressions  of  ill-will  need 
'  by  the  prisoner  towards  the  proseeutor  :— 
Held,  that  the  prisoner's  counsel  might  orosB- 
examine  the  proseeutor,  to  shew  that  other 
persons  besides  the  prisoner  had  used  ex- 
pressions of  ill-will  towards  him.  Bex  v. 
Stallard.  268 

4.  On  an  issue  to  try  whether  a  farm  medus  of 
21, 10».  ^d,  was  payable  for  a  oertain  farm, 
a  former  occupier  of  the  farm  cannot  be 
asked  what  he  has  heard  his  deceased  father 
say  respecting  this  modus,  although  his  &- 
ther  had  also  occupied  the  farm,  because 
this  would  be  evidence  of  reputation  of  a 
fact  WeUM  V.  Jmm  ColUge,  Oxford,  284 
6*  If|  during  the  oross-examination  of  one  of 
the  plaintiff's  witnesses,  the  defendantfs 
oonnsel,  nnder  a  notice  to  produce,  call  for 
a  book  which  the  plaintiff's  eounsel  produ- 
ces, the  defendant's  eounsel,  if  he  looks  over 
the  book,  so  as  to  see  the  contents  of  seve- 
ral pages  of  \if  will  be  bound  to  put  it  in 
as  bis  evidence.     Calvert  v.  FUnoer,       386 

6.  If,  in  trespass  for  seising  and  detaining  a 
dog,  the  defendant  refused  to  produce  the 
dog  (under  notice)  during  the  examination 
of  the  plaintiff's  witnesses,  he  will  not  be 
allowed  to  produce  it  afterwards  for  the  pur- 
pose of  invalidating  the  testimony  of  those 
witnesses.    Lewis  Y.Bartley.  406 

7.  Where  there  are  two  prosecutions  against 
the  same  persons  for  felony,  the  Judge  will 
not»  even  by  consent,  take  the  evidence  of 
the  first  trial,  as  given  in  the  second,  bat 
the  witnesses  may  be  re-swom  in  the  se^ 
cond  case,  and  their  evidence  read  over  to 
them  from  the  Judge's  notes.  Bex  v.  Fos- 
ter. 496 

8.  On  the  trial  of  an  action  4>n  a  promissory 
note,  in  whioh  the  question  is,  whether  the 
defendant  had  indorsed  it  or  not,  the  plain- 
tiff's eounsel  will  not  be  allowed  to  give  in 
evidence  a  nnmber  of  other  ^otes,  bearing 
tbe  defendant's  undoubted  signature,  wUh  a 
view  of  having  the  jury  compare  the  hand- 
writing of  those  signatures  with  the  indorse- 
ment on  the  note  in  question  :  and  the  juiy 
will  not  be  allowed  to  oompare  anything 
with  the  indorsement,  except  documents 
otherwise  evidence  in  the  ease.  Bromage  v. 
Biee,  648 

9.  Proof  by  a  father  that  his  son,  who  had 
parted  from  him  on  bad  tdrms,  had  enlisted 
in  the  11th  Dragoons,  and  that  he  had  in- 
quired at  the  War  Office,  and  received  for 
answer  that  the  regiment  had  sailed  for  In- 
dia; was  held  sufficient  to  let  in  evidence  of 
the  son's  handwriting,  as  subscribing  wit- 
ness to  an  agreement     WvaU  v.  BaUman. 

586 

10.  In  an  action  for  a  libel,  written  in  a  dis- 

guised  hand,  it  was  proposed  to  put  into  the 
ands  of  the  jury  a  book,  in  which  were 
entries,  whioh  a  witness  swore  that  he  saw 
the  defendant  make  at  the  time,  in  order 
that  the  jury  might  oompare  those  entries 
with  the  libel:  Held,  that  it  could  not  be 
done.     Waddinaton  v.  Cotmne,  606 

11.  The  witness  having  sUtod  that  be  be- 
lieved the  libel  to  be  in  the  handwriting 
of  the  defendant,  although  somewhat  dis- 
guised, a  letter,  which  he  also  stated  to  ba 
the  defendant's  letter,  but  not  disguised, 
was  offered  in  evidence,  on  the  ground  that 
it  referred  to  some  of  the  subjects  me»- 


920 


Index. 


'  tioned  in  the  libeL  It  wii  objeoted  to,  on 
the  gronnd  that  it  would  hare  the  same  ef- 
fecty  and  was  eyidently  offered  for  the  aamo 
pnrpose,  as  the  book  which  had  been  rejeet- 
ed:  Held,  that  the  letter  mnst  be  receired 
in  evidence,  and  that,  being  once  in  evidence, 
it  could  not  be  withdrawn  from  the  consi- 
deration of  the  jury.  Ihid. 

12.  Where,  in  a  criminal  prosecution,  it  is  es- 
sential to  prove  the  particular  value  of  an 
article,  the  jury  may  use  that  general  know- 
ledge which  any  man  can  bring  to  the  sub- 
ject; but  if  any  of  the  jurors  has  a  parti- 
culitf  knowledge  on  the  subject,  arising  from 
his  being  in  the  trade,  he  ought  to  be  sworn 
and  ejuunined  as  a  witness.    Bexv,  Bouer. 

648 

18.  To  account  for  not  calling  a  subscribing 
witness,  evidence  cannot  be  given  of  his  de- 
clarations as  to  where  he  lived,  to  let  in  proof 
of  that,  in  answer  to  an  inquiry  there,  it 
was  stated  that  he  was  abroad;  but  some 

Serson  should  either  be  oaUed  from  the 
ouse  where  the  witness  lived,  or  else  some 
person  who  had  seen  him  abroad.  Doe  d. 
£eardr,PmoeU.  617 

14.  A  defendant  who  puts  in  evidence  a  cor- 
respondence, consisting  of  several  letters 
between  himself  and  the  plaintiff,  has  a 
right  to  give  in  evidence  a  letter  written  by 
him  to  the  plaintiff,  in  reply  to  the  plaintiff's 
last  letter,  which  bore  date  on  the  day  be- 
fore the  defendant^ B  letter.  JRoe  v.  Day.  706 

15.  In  an  action  for  use  and  occupation,  the 
question  was,  whether  a  house  had  been  let 
to  defendant  or  her  sister.  A  witness  for 
the  plaintiff  deposed  that  it  was  let  to  de- 
fendant ;  and  while  the  defendant's  witness- 
es were  under  examination,  to  prove  that 
the  letting  was  to  her  sister,  the  defendant 
oame  into  court  It  was  proposed,  on  the 
part  of  the  plaintiff,  to  recall  his  witness,  as 
a  witness  in  reply,  to  state  that,  now  he  had 
seen  the  defendant  again,  he  was  quite  posi- 
tive that  it  was  she  who  took  the  house : — 
Held,  that  this  could  not  be  done.        Ihid. 

16.  Evidence  of  statements  by  witnesses  on 
otiier  occasions,  relevant  to  the  matter  at 
issue,  and  inconsistent  with  the  evidence 
given  by  them  at  the  trial,  is  always  admis- 
sible, in  order  to  impeach  the  value  of  their 
testimony;  but  it  is  only  such  statements 
as  are  relevant  that  are  admissible.  And 
in  order  to  lay  a  foundation  for  ^e  ad- 
mission of  such  contradictory  statements, 
and  to  enable  the  witnesses  to  explain  them, 
and  for  that  purpose  only,  he  must  be  asked 
whether  he  ever  said  what  is  suggested  to 
him,  with  the  name  of  the  person  to  whom 
or  in  whose  presence  he  is  supposed  to  have 
said  it,  or  some  other  circumstance  sufiBcient 
to  designate  the  particular  occasion.  If  the 
witness,  on  the  cross-examination,  admit  the 
conversation  imputed  to  him,  there  is  no  ne- 
cessity for  giving  other  evidence  of  it ;  but 
if  he  says  he  does  not  recoUect,  that  is  not 
an  admission,  and  evidence  may  be  given  on 
the  other  side  that  the  witness  did  say 
what  is  imputed,  provided  the  statement  be 
relevant  to  the  matter  in  issue.  Orovhv  v. 
Page.  78D 

17.  If  the  witness  had  made  a  previous  con- 
tradictory statement,  In  writing,  on  a  matter 
relevant  to  the  issue,  he  may  be  asked,  on 
cross-examination,  whether  the  paper  con- 


taining it  is  of  his  haodwriting;  and  if  h« 
admit  it,  that  will  entitle  the  otbar  side  t9 
read  it;  and  if  H  contradicts  the  evidene^ 
of  the  witness,  he  may  be  called  back  to  ex- 
plain it  JM. 
18.  What  the  wife  of  a  person  eharged  with 
felony  says  in  his  presenee  and  hoariog,  is 
admissible  In  evidence  on  the  triaL  Bex  t. 
BarUett,  S3J 

EXECUTORS  AND  ADHINISTEATOBS. 

See  Labgxht,  1* 

Declarations  made  by  a  testator  are  eri- 

dence  against  a  person  claiming  in  the  chs- 

raoter  of  his  administrator.    Sm%itk  r.  Smiti. 

461 

EXPENSES. 

1.  A  party  who  is  bound  over  to  prosecoie  ml 
a  superior  court  by  a  Court  of  Quarter  Ses- 
sions, is  entitled  to  his  expenses  under  the 
sUtnte.    Bex  v.  Paine,  IS^ 

2.  The  prosecutor  in  a  case  of  peijnxy,  who 
has  included  his  name  in  a  subpoena,  is  ea- 
titled  to  his  costs  as  prosecutor,  though  be 
is  not  bound  over  to  prosecute  by  a  magis- 
trate, and  he  is  not  limited  to  his  expcnjer, 
inouzTcd  as  a  witness  only.  Bex  v.  SkeeriK*!, 

44« 

EXPULSION. 
See  Lajtblobd  akd  TufAar,  30. 

FALSE  IMPBISONMENT. 

See  Cbubltt  to  Akibals.     Ktkq'b    Bbjcb 

Pbisob.    Maoutbatb. 

L  If  A.,  having  no  right  to  apprehend  B.,  di- 
rect a  police  officer  to  take  B.,  and  he  do  mw 
B.  may  maintain  an  action  for  false  impri- 
sonment against  A. ;  but  if  A.  merely  make 
a  statement  to  the  officer,  leaving  it  to  him 
to  act  or  not  as  he  thinks  proper,  and  th« 
officer  then  take  A.,  B.'s  remedy  against  A. 
is,  (if  any)  by  action  on  the  ease.  Bofkima 
V.  Orowe.  S7J 

2.  In  an  action  Cor  false  imprisonment,  by 
giving  the  plaintiff  in  charge  to  a  police 
officer,  the  defendant  may,  in  mitigation  of 
damages,  go  into  evidence  to  shew  that  the 

Elaintiff  had  for  several  days  been  ta  tSie 
abit  of  going  after  him  and  annoying  liira. 
Thomaey.  PoweU,  Wi 

3.  A.  gave  B.  into  custody  at  five  o'elock  ia 
the  evening  on  a  charge  of  pulUng  down  a 
chimney,  and  B.  was  kept  in  custody  all 
night;  and  next  morning  a  summons  having 
been  obtained  against  B.  for  the  alleged  of- 
fence, returnable  at  the  next  magistntei* 
meethig :  Held,  in  an  aetion  for  false  impri- 
sonment against  A.,  that  A.  was  entitled  to 
notiee  of  action  under  sec.  41  of  the  stat  7 
k  8  Geo.  4,  o.  30,  if  he  acted  bona  fide,  and 
believed  that  he  had  a  right  to  give  B.  into 
custody.    Beed  v.  OowiMadow.  S31 

4.  Whether  on  that  statute  the  question  of 
bona  fides  is  a  question  for  the  jury,  or  for 
the  Judge  ?    Qa»re.  Ihid. 

FALSE  OATH. 
See  Pbrjurt,  2,  3. 

FALSE  PEETEKCBS. 

1.  If  a  party  obtain  money  by  a  false  preteoce, 

knowing  it  to  be  false  at  the  time,  it  is  do 

answer  to  shew  that  the  party  from  whoa 

he  obtained  the  money  laid  a  plan  to  entrap 
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hiiii  into  {he  oommUtion  of  the  offonoe. 
Bex  T.  Ady,  140 

2.  An  attorney  who  had  appeared  for  a  per- 
■on  who  was  lined  2^  on  a  summary  oonyic- 
tion,  ealled  on  the  person's  wife,  and  told 
her  that  he  had  beeivwith  another  person, 
who  was  fined  2/.  for  a  like  offence,  to  Mr. 

B.  and  Mr.  L.,  and  Uiat  he  had  prerailed  on 
Mr.  B.  and  Mr.  L.  to  take  1^  instead  of  2L, 
and  that  if  she  would  giro  him  IL,  he  would 
go  and  do  the  same  for  her.  Bhe  gave  the 
attorney  a  soyereign,  and  afterwards  paid 
him  for  his  trouble.  It  was  proved  that  the 
attorney  never  applied  to  either  Mr.  B.  or 
Mr.  If  respecting  either  of  the  fines,  and 
that  both  were  iSterwards  paid  in  Adl : — 
Held,  that  the  attorney  was  guilty  of  ob- 
taining money  by  false  pretences.  Hex  y. 
Atterley.  191 

8.  False  pretences. — The  prisoner  was  charged 
with  obtaining  a  filly  by  the  false  pretence 
that  he  was  a  gentleman's  senrant,  and  had 
lived  at  Brecon,  and  had  bought  twenty 
horses  in  Brecon  fair.  It  appeared  that  he 
bought  the  filly  of  the  prosecutor  for  11^, 

'  making  him  this  statement  which  was  false, 
and  also  telling  him  that  ho  would  oome 
down  to  the  Cross  Keys  and  pay  him.  The 
prosecutor  stated  that  he  parted  with  his 
Ally  because  he  expected  the  prisoner  would 
oome  to  the  Cross  Keys  and  pay  him,  and 
not  because  he  believed  that  the  prisoner  was 

•  a  gentleman's  servant^  Ao. :  Held,  that  if 
tiie  prosecutor  did  not  part  with  his  filly  by 
reason  of  the  false  pretence  charged,  or  any 
part  of  it,  the  prisoner  must  be  acquitted. 
Bex  V.  Dale.  352 

4.  False  pretences.— A  owed  B.  a  debt,  of 
which  B.  could  not  get  payment  C,  a  ser- 
vant of  B.,  went  to  A.'s  wife  and  obtained 
two  sacks  of  malt  of  her,  saying  that  B.  had 
bought  them  of  A.  C.  knew  this  to  be  false, 
but  took  the  malt  to  B.,  his  master,  to  enable 
him  to  pay  himself  the  debt:  Held,  that  if 

C.  did  not  intend  to  defraud  A.,  but  merely 
to  pu|  it  into  his  master's  power  to  compel 
A.  to  pay  him  a  just  debt,  C.  ought  not  to  be 
convicted  of  obtaining  the  malt  by  false 
pretences.    Bex  v.  Williame.  867 

5.  If  a  person  at  Oxford,  who  is  not  a  member 
of  the  University,  go  to  a  shop  for  the  pur- 
pose of  firaud,  wearing  a  commoner's  cap 
and  go^p,  and  obtain  goods,  this  appear- 
^g  in  a  cap  and  gown  is  a  sufficient  false 
pretence  to  satisfy  the  statute,  although  no- 
thing passed  hi  words.    Bex  v.  Bamard, 

784 

6.  A  was  oharged  with  falsely  pretending  that 
a  post-dated  check  drawn  by  himself  was 
a  good  and  genuine  order  for  261.,  and  of 
the  value  of  2iL  by  means  of  which  he  ob- 
tained a  watch  and  chain.  It  was  found  by 
the  jury  that,  before  the  completion  of  the 
sale,  and  delivery  of  the  watch  by  the  prose- 
cutor to  the  prisoner,  the  prisoner  repre- 
sented to  the  prosecutor  that  he  had  an  ao- 
oount  with  the  bankers  on  whom  the  check 
was  drawn,  and  that  he  had  a  right  to  draw 
the  check  though  he  postponed  the  date 
for  his  own  convenience,  all  of  which  was 
false;  and  Uiat  he  represented  that  the 
eheck  would  be  paid  on  or  after  the  day  of 
the  date,  but  that  the  prisoner  had  no  rea- 
sonable ground  to  believe  that  it  would  be 
paid|  or  that  he  oonld  provide  fUnds  to  pay 


it  The  prisoner  was  convicted,  and  the 
Judge  held  the  oonviotion  right  Bexr, 
Parker.  826 

7.  An  indictment  for  false  pretences,  charged 
that  H.  R.  having  in  his  possession  a  certain 
weight  of  28  lb.,  did  falsely  pretend  to  L.  C. 
that  a  quantity  of  coals  which  he  delivered 
to  L.  C.  weighed  16  cwt,  (meaning  1792  lb. 
weight),  and  were  worth  12.,  and  that  the 
weight  was  66  lb.,  by  means  of  which  he 
obtained  one  sovereign  from  L.  C,  with  in- 
tent to  defiraud  him  of  part  thereof,  to  wit, 
10«. ;  whereas  the  coals  did  not  weigh  1792 
lb.,  and  were  not  worth  1^;  and  whereas  the 
weight  was  not  66  lb.;  and  whereas  the 
coals  were  of  the  weight  of  896  lb.  only, 
and  were  not  worth  more  than  10«.;  and 
whereas  the  weight  was  of  28.  lb.  only.  It 
was  objected  that  all  the  pretences,  except 
that  respecting  the  weight,  were  mere  false 
affirmations,  and  that,  as  to  the  weight,  there 
was  no  allegation  to  connect  the  sale  of  the 
eoals  with  the  use  of  the  weight  The  de- 
fendant was  convicted,  and  the  fifteen 
Judges  held  the  conviction  wrong.  Bex  v. 
Beed.  848 

FALSE  RETURN. 
To  a  mandamus  to  a  rector  to  restore  a 
parish  clerk,  the  rector  returned,  that  the 
clerk  was  guilty  of  acts  of  intoxication,  and 
therefore  ne  dismissed  him.  The  clerk 
brought  an  action  for  a  false  return,  and  in 
his  declaration  recited  the  return,  and  nega- 
tived the  allegations  contained  in  it  The 
rector,  by  his  plea»  repeated  the  charges 
oontained  in  the  return:  Held,  that,  on 
these  pleadings,  the  defendant  had  the  right 
to  begin.    BowUtT.  NeaU.  262 

FEROCIOUS  ANIMAL. 

See  Dog,  2. 

FIRE. 

See  Nbgligekob,  4. 

FIXTURES. 

See  Lahdlobd  ahd  TEVAirr,  11,  12.    Labcs- 

mr,  6. 

FOREIGNER. 

It  Is  no  legal  defence  on  behalf  of  a 
foreigner  charged  in  England  with  a  crime 
oommitted  here,  that  he  did  not  know  he 
was  doing  wrong,  the  act  not  being  an 
offence  in  his  own  country.    Bex  v.  E9<yp, 

466 

FORGERT. 

1.  Where  a  forged  request  for  the  delivery  of 
goods  was  addressed  in  her  maiden  name 
to  a  female,  who,  prior  to  the  date  of  it,  had 
married,  it  was  held  that  the  party  uttering 
it  might  properly  be  convicted,  on  an  indict- 
ment charging  the  intent  to  be  to  defraud 
the  husband.    Bexy.  Carter,  134 

2.  If  A.  put  the  name  of  B.  on  a  bill  of  ex- 
change as  acceptor,  without  B.'s  authority, 
expecting  to  bo  able  to  meet  it  when  due,  or 
expecting  that  B.  will  overlook  it,  this  is 
forgery ;  but  if  A.  had  either  authority  from 
B.,  or,  from  the  course  of  their  dealings, 
bona  fide  considered  that  he  had  such  autho- 
rity, it  is  not  forgery.    Bex  v.  Forhee,    224 

8.  In  a  case  of  forging  and  uttering  a  forged 
bill,  a  letter  writen  by  the  prisoner  to  a 
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third  person,  iaying  that  that  penon'i  namo 
is  00  another  bilC  aod  doBiriog  bim  not 
to  8A7  that  that  bill  is  a  forgery,  is  receivable 
in  evidenoe,  to  shew  guilty  knowledge;  bat 
the  jary  ousht  not  tu  oonsiderit  ai  evidence 
that  that  other  biU  is  forged,  nnless  sach  bill 
is  prodaoed,  and  the  forgery  of  it  proved  in 
the  usual  way.  Ibid, 

4.  Where  three  persons  were  Joinly  indloted 
for  felionously  using  plates,  containing  im- 
pressions of  forged  notes,  it  was  held  that 
the  jury  must  select  some  one  particular  time 
after  all  three  had  become  connected,  and 
must  be  satisfied,  in  order  to  convict  them, 
that  at  such  time  they  were  all  either  present 
together  at  one  act  of  using,  or  assisted  in 
iuch  one  aet,  as  by  two  using,  and  one 
watching  at  the  door  to  prevent  the  others 
being  disturbed,  or  the  like;  and  that  it 
was  not  suflicient  to  shew  that  the  parties 
were  general  dealers  in  forged  notes,  and 
that  at  different  times  they  had  singly  used 
the  plates,  and  were  individually  in  posses- 
sion of  forged  notes  taken  from  them.  Bex 
y.  Marritf  Ball*  and  Motet.  416 

ft.  The  word  '<  gulden"  is  sufficiently  an  English 
word  to  justify  its  use  in  an  indictment  for 
forgery  for  as  a  translation  of  the  Polish 
word  "slotych,"  which  is  also  called  a 
guilder  and  a  florin.  Ibid. 

6.  if  an  engraring  of  a  forged  note  be  given  to 
a  porty  as  a  pattern  or  specimen  of  skill, 
the  party  giving  it  not  intending  that  the 
particular  note  should  be  pat  in  circulation, 
it  is  not  an  uttering  within  the  statute.  Bex 
T.  HarrU.  428 

7.  Sewing  to  the  parchment  on  which  the 
indictment  is  written  impressions  of  forged 
notes  taken  from  engrared  plates,  is  not  a 
legal  mode  of  setting  out  the  notes  in  the 
indictment.  Bex  r.  Barrier  Bex  v.  Moeee, 
Bexw.BaUe.  420 

8.  Foreign  notes  were  set  out  in  an  indictment 
in  the  original  language,  but  the  translation 
omitted  some  words  which  were  in  a  margin 
or  border  round  the  body  of  the  note,  and 
denoted  the  year  in  which  the  notes  were 
issued,  and  it  appeared  that  without  these 
Words  the  notes  would  not  be  capable  of 
being  circulated  in  the  country  to  which  they 
belonged  :^Held,  that  the  translation  was 
imperfect,  and  the  special  counts  setting  out 
the  notes  consequently  bad.  Ibid. 

9.  Describing  a  foreign  note  wholly  in  the 
English  language  is  not  sufficient  in  an  in- 
dictment for  forgery,  notwithstanding  the 
Stat  2  A  3  Will.  4,  c.  123,  s.  3 ;  but  this  ob- 
jection, provided  the  description  is  in  the 
words  of  the  statute  creating  the  offence, 
ean  only  be  taken  advantage  of  by  demurrer, 
and  is  cured  after  verdict  by  the  stat  7  Geo. 
4,  0.  64,  s.  21.  Ibid. 

10.  On  indictments  for  uttering  forged  Polish 
notes  it  was  held  that  conversations  with  the 
prisoners  respecting  the  forgery  and  circula- 
tion of  forged  Austrian  notes  were  admis- 
sible in  evidence  to  prove  the  scienter.    Ibid, 

11.  In  an  indictment  for  forging  a  promissory 
note,  the  forged  note  may,  under  the  staL  2 
A  3  WilL  4,  c.  123,  be  described  as  "  a  oertain 
forged  promissory  note  for  the  payment  of 
29/.,"  without  sUting  the  date.  Bex  r. 
BuTffiM.  490 

12.  Whether  the  stat  7  Qeo.  4,  0.  46,  is  com- 
pulsory, that   all  forgeries  on  joint-stock 


banks  shall  be  laid  with  intent  to  defimod 
the  officers  whose  names  are  returned  vadar 
that  act,  and  whether  the  retume  mot  1m 
proved  hj  the  production  of  examined  capyf, 
to  shew  that  such  persons  are  tha  oiBena  of 
the  joint-stook  bank,  qossre.  Ihid. 

13.  The  words  « setUed— Samuel  HugbM*  at 
the  foot  of  a  bill  of  paroela,  import  a  reoeipc 
and  aoquitlanoe,  and  in  an  indietmaBt  for 
forging  the  acquittance  it  will  be  snffieient  ta 
set  out  the  bill  of  parcels,  with  the  word 
« settled,"  and  the  supposed  dgnacora  at 
the  foot  of  it,  without  any  averment  thai  tiie 
word  **  setUed**  imports  a  reeeipt  or  aeqoit- 
tanoe.    Bex  y.  Martin,  MO 

14.  A  prisoner  asked  his  employer  to  ^vtt  lum 
4L,  to  buy  "  settledated  strikiBg  acid,"  to  bo 
need  in  the  employer's  tanning  buiinmi 
which  the  prisoner  superintended;  the  em- 
ployer gave  him  the  money,  and  about  §am 
days  after  the  prisoner  deUvered  to  his  em- 
ployera  forged  receipt  for  41.,  which  purported 
to  come  from  a  firm— «f  whom  ihe  aeid  bad 
been  bought :  Held,  that  proof  of  thegefagts 
was  sufficient  ovidenee  of  uttering  the  forged 
receipt,  with  intent  to  defraud  the  emf^oyer. 

15.  Where  a  prisoner  is  tried  for  forgery  in  the 
county  where  he  is  in  custody,  on  ler  sect. 
25  of  the  1  WiU.  4,  e.  66,  the  forgery  may  bo 
alleged  to  have  been  committed  in  that  eo«a- 
ty,  and  there  need  not  be  any  avermcnl  that 
the  prisoner  is  in  custody  there.  JUx  v. 
Ckarlet  Jamea.  ^^ 

16.  In  a  ease  of  forgery,  the  &ei  thai  the 
prisoner  has  given  guarantees  to  his  bankan, 
to  whom  he  paid  a  forged  note,  to  a  lacger 
amount  than  the  note,  does  not  so  eom|Aeta> 
ly  negntire  an  intent  to  defraud  them  as 
to  withdraw  the  oase  from  the  eonaideiatieB 
ofUiejury,  Ibid. 

17.  In  a  oount  fbr  forgery,  f^med  under  the 
stot  1  A  2  WilL  4,  e.  123,  it  is  suAetent  to 
describe  the  instrument  as  it  would  be  de- 
oribeil  in  an  indictment  for  laroeny ;  there- 
fore, a  count  charging  that  the  prisoner  **  did 
forge  a  oertain  promiss<»7  nota  for  the  pay- 
ment of  602."  is  good.     ■'  Ibid, 

J18.  The  words  •«  witJi  intent"  in  an  indietount 
for  forgery,  apply,  to  the  veri)  to  which  the 
prisoner's  name  is  the  nominatire ;  therefore, 
a  count  which  states  that  the  prisoner  "  did 
forge"  a  promissory  note  for  50/.,  "  00  which 
said  promissory  note  is  an  indorsement  as 
follows,  C.  J.  with  intent  to  defVand  W.  B. 
6."  sufficiently  charges  that  the  forged  note, 
and  not  the  indorsement,  was  the  thing  by 
which  the  prisoner  intended  to  defraud  W. 
R.  S.  Ibid, 

19.  Whether  the  statute  7  Geo.  4,  o.  46,  is  im- 
perative, that  forgeries  to  defhuid  joint-atodk 
banks  must  be  laid  to  defVaud  one  of  their 
registered  officers  under  that  act,  or  whether 
it  is  sufficient  to  lay  it  with  intent  to  defraud 
« A.  B.  and  others,"  Qumre.  But,  semUe, 
that  the  latter  mode  is  gobd.  Ibid, 

20.  The  returns  made  to  the  Stamp-offioe  under 
the  stat  7  Geo.  4,  e.  46,  are  not  the  only  evi- 
dence to  prove  the  existence  of  a  banking 
company  under  that  aet.  Ibid, 

21.  If  a  person  having  the  blank  acoeptaaee 
of  another,  be  authorised  to  write  on  it  a  bill 
of  exchange  for  a  oertain  limited  amount, 
and  he  write  on  it  a  bill  of  exchange  for  a 
larger  amount^  with  intent  to  defraud  eitiier 
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tiie  aeeaptor  or  any  other  person,  this  is  a 
foreery.  Bex  ▼.  John  Minter  Hart,  atherwUe 
Xdteard  Blake,  652 

32.  What  is  or  is  not  a  false  mahing  of  a  bill 
of  exchange,  is  a  question  of  law.         Ibid, 

28.  On  an  indictment  for  nitoring  a  forged  bill 
of  exchange,  the  Jadge  will  hear  evidence 
of  all  the  facts  which  form  parts  of  one  con- 
tinned  transaction,  relating  to  the  uttering 
of  the  bill,  and  will  not  pat  the  prosecutor 
to  elect  what  particular  fact  he  means  to 
rely  upon  as  the  uttering,  till  the  case  for 
the  prosecution  is  dosed.  Ibid, 

24.  A.,  being  in  want  of  lOOOA.,  applied  to  B., 
who  drew  a  bill  for  that  amount,  which  A. 
aoeepted,  payable  at  three  months  after  date. 
In  a  few  days  B.  came  to  A.,  and  said  that 
he  could  not  get  the  1000^.  bill  disoounted, 
as  it  was  too  Uu-ge,  and  proposed  that  two 
bills  for  500^.  each  should  be  substituted. 
One  for  6002.  was  drawn  by  B.  and  accepted 
by  A.  B.,  upon  this,  pretended  to  destroy 
the  1000/.  bill  in  A.'s  presence,  but  did  not, 
in  fact,  destroy  it;  on  the  contrary,  he  al- 
tered it  from  a  bill  at  three  to  a  bill  at 
twelve  months :  Held,  that  this  was  forgery 
in  B.  with  intent  to  defraud  A.'  Bex  t.  Ai- 
kinmm.  669 

26.  The  prisoner  represented  that  M.  C.  was 
dead,  and  had  left  him  60/.  or  60/.>  and  it 
was  in  the  hands  of  A.  D.,  and  that  he 
wanted  mourning.  He  brought  a  forged 
paper,  purporting  to  be  signed  by  A.  D., 
containing  inter  alia  as  follows:  "Please 
to  let  W.  T.  have  such  things  as  he  waata 
for  the  purpose.  Sir,  I  have  got  the  mount 
of  27L  for  M.  0.  in  my  keeping  these  many 
years  .*"  Held,  that  this  was  a  forged  re- 
quest for  the  delivery  of  goods  within  the 
sUt  11  Geo.  4  A;  1  WilL  4,  o.  66,  s.  10.  Bex 
T.  Tkomae.  861 

FRAUD. 

In  an  action  on  an  agreement,  in  which 
fraud  is  pleaded,  the  plea  is  not  supported 
unless  some  wilAil  misrepresentation  has 
been  made.    Stevene  y.  H^e66.  60 

FRAUDS,  STATUTE  OP. 

1.  In  an  action  for  the  price  of  a  fire-engine 
sold  by  the  plaintiff  to  the  defendant,  the 
defendant  pleaded  the  Statute  of  Frauds, 
and  the  plaintiff  replied,  that  the  defendant 
had  accepted  the  goods.  It  appeared  that 
the  defendant,  after  the  sale  of  the  flre- 
engioe  to  him  by  the  plaintiff,  had  taken  a 
person  to  look  at  it,  and  had  mentioned  who 
were  likely  to  want  to  buy  it,  and  that  to 
another  person  the  defendant  said,  **  I  know 
what  I  am  going  to  do  with  it,"  and  that  to  a 
third  he  said — "  I  have  a  concern  in  the  en- 
gine :"  Held,  that  it  was  for  'the  jury  to 
consider,  on  this  evidence,  whether  the  de- 
fendant had  treated  the  fire-engine  as  his, 
and  dealt  with  it  as  such,  for  that,  if  so,  the 
plaintiff  was  entitied  to  a  verdict  Bainee 
V.  Jevont.  288 

2.  Form  of  plea  and  replication.  Ibid, 

GAME. 

See  Poaching. 

To  justify  the  apprehension  of  a  person 
under  the  31st  sect  of  the  Game  Act,  1  A  2 
WilL  4,  c.  32,  he  must  have  been  required  to 
quit  the  lan^  and  to  tell  hii  name ;  and  the 


"wflfUly  oontinving  or  returning  upon  the 
land,"  to  justify  an  apprehension,  must  be 
upon  the  eame  land,  and  for  the  purpose  of 
pursuing  game  there.    Bex  t.  Lang,        614 

GIFT. 
If  a  father  make  to  a  son  under  age  aa 
absolute  gift  of  an  article  of  dress  or  orna- 
ment, e.  g.  a  watch,  he  cannot  afterwards, 
without  that  son's  consent,  reclaim  the  gift. 
Smith  T.  Smith,  401 

GOODS  SOLD. 
See  LiVEBT. 

A  defendant  in  an  action  for  goods  bar- 
gained and  sold  at  a  specific  price,  will  not 
be  allowed  to  shew,  either  in  bar  of  an  action 
or  in  mitigation  of  damages,  that  there  was 
a  false  representation  of  the  quality  of  the 
goods,  unless  it  be  specially  pleaded.  Wood- 
hauee  v.  Swi/L  810 

GUARANTEE. 
If,  in  an  action  on  a  guarantee  for  pay- 
ment for  goods  to  be  supplied  to  A.,  the 
plaintiff  aver  that  goods  were  supplied  to 
A.,  and  the  defendant  pleaded  non  assump- 
sit^ this  admits  the  supply  of  the  goods  to 
A.,  and  no  proof  is  required  in  support  of 
the  averment,  and  the  plaintiff  need  not 
give  any  evidence  that  the  goods  were 
supplied,  except  with  a  view  of  shewing 
the  amount  of  damages.     Taylor  v.  Hillary, 

80 

HABEAS  CORPUS. 
The  Judges  of  the  Central  Criminal  Court 
have  no  power,  as  such,  to  issue  any  habeas 
corpus,  or  other  process,  to  bring  in  a  party 
who  is  in  custody  of  the  sheriff  of  Middle- 
sex, on  a  civil  suit,  in  order  that  be  may  bo 
committed  to  Newgate,  to  be  tried  for  a  mis- 
demeanor at  that  Court;  and  the  16th  sect 
of  the  4  ft  6  Will,  4,  c.  36,  does  not  apply  to 
snob  a  ease.    Bex  t.  Morgan,  642 

HATWARD. 
ifts  Rbbcvb  op  Cattlb. 


HIGHWAY. 

See  Parish  Books. 


Wat. 


1.  On  an  indictment  against  a  parish  for  non- 
repair of  a  highway,  a  plea  of  guilty  to  a 
former  indictment  against  the  same  pariah 
for  non-repair  of  the  same  highway,  is  con- 
elusive  evidence  that  it  is  a  public  way. 
BexY,  Whitney,    .  208 

2.  Evidence  that  a  parish  did  not  put  guard 
fences  at  the  side  of  a  road,  is  not  receivable 
on  an  indictment  which  charges  that  the 
king's  subjects  could  not  pass  as  they  wera 
wont  to  do,"  if  no  such  fences  existed  be- 
fore. Ibid, 

3.  Semble,  that  an  arch  of  nine  feet  span, 
without  battlements  at  either  end,  over  a 
stream  usually  about  three  feet  deep,  is  a 
culvert,  and  not  a  bridge  to  be  repaired  by 
the  oounty;  and  if  the  parish  have  pleaded 
guilty  to  a  former  indictment,  which  de- 
scribed it  as  a  part  of  the  road,  they  are 
concluded  by  having  so  done.  Ibid, 

4.  The  user  of  a  way  during  the  occupation  of 
tenants  does  not  bind  the  landlord,  unless 
ho  was  aware  of  it;  but  if  the  user  has  been 
for  a  great  length  of  tame,  it  may  be  pre- 
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■omed  that  lie  wm  amre  of  it    Davim  r. 
Stepketu.  670 

5.  If,  in  an  action  of  trespass,  the  defendant 
pleads  a  footway,  his  plea  is  supported  by 
proof  of  a  earriage-way,  as  a  carriage-way 
always  includes  a  footway.  A  gate  being 
kept  across  a  way  is  not  conclusive  that  it 
is  not  a  public  way,  as  the  way  may  have 
been  granted  to  the  public  with  a  reserration 
of  the  right  of  keeping  a  gate  across  it,  to 
prevent  cattle  strayiug.  Ibid, 

6.  In  trespass  for  entering  the  plaintiif 's  closes, 
the  defendant  pleaded  a  public  right  of  way 
for  carriages,  which  was  denied  by  the  re- 

51ieation.  The  closes  were  in  the  lordship  of 
!.,  which  was  part  of  the  parish  of  I.  The 
roads  of  the  lordship  had  been  from  time 
immemorial,  repaired  by  the  occupiers  of  the 
lands  in  it,  by  agreement;  but  they  had  of 
late  years,  contributed  to  the  highway  rate 
for  the  repairs  of  the  roads  in  the  parish  of 
L  To  disprove  the  public  right  of  way 
claimed,  it  was  proposed  to  oidl  occupiers 
of  lands  in  T.,  who,  in  respect  of  those  lands, 
contributed  to  the  highway  rate  of  I.: — 
Held,  that  they  were  not  competent  witness- 
es, as  a  verdict  for  the  defendant  in  this 
case,  would  be  evidence  on  the  ground  of 
reputation  to  charge  the  parish  on  an  in- 
dictment for  non-repair  of  this  road;  and 
that  the  witnesses  were  not  rendered  com- 
petent, either  under  the  stat  8  A  4  Will.  4, 
0.  42,  s.  27,  or  the  stat  64  Geo.  3  o.  170,  s.  9. 
FowUr  V.  Port  702 

HUSBAKD  AND  WIFE. 
See  EviBBircB,  18.    Libkl,  8,  0. 

1.  A.,  who  kept  a  fruiterer's  shop,  in  the  year 
1824  became  bankrupt,  but  did  not  surren- 
der to  his  commission,  and  from  that  time 
to  the  year  1833  the  business  was  carried  on 
by  A.'s  wife.  Pruit  was  supplied  to  her  be- 
tween the  years  1828  and  1832,  to  an 
amount  exceeding  266^. ;  and  evidence  was 
given  that  A.  was  seen  in  London  a  few 
times  between  1824  and  1833,  and  was  ar- 
rested at  the  shop  in  1833,  and  that  he  at- 
tended the  marriage  of  two  of  his  daugh- 
ters in  Maiy-le-bone  church:  Held,  that 
proof  of  these  facts  was  not  evidence  to  go 
to  the  Jury  to  shew  that  A/s  wife  acted  as 
the  ag^ent  of  A.,  so  as  to  charge  him  with 
the  price  of  the  fhiit,  although  it  might  be 
sufficient  to  charge  him  with  the  necessa- 
ries supplied  to  the  wife.  SmaUpieee  v. 
2>aioet.  40 

S.  The  wife  of  A.  was  employed  by  her  fkther 
to  sell  sheep,  and  receive  the  amount  at  K. 
Bhe  did  so;  but  before  she  left  K.,  a  5/. note 
which  she  received  in  payment  for  the  sheep, 
was  stolen  from  her :  Held,  that  in  an  in- 
die tment  for  the  larceny,  the  note  was  pro- 
perly described  as  the  property  of  the  bus- 
band.     Bex  V.  Roberte  and  Smiik.  486 

8.  A  husband  is  not  bound  by  the  contracts 
of  his  wife,  unless  they  are  made  by  his 
authority,  or  with  his  concurrence ;  with  one 
exception,  which  is,  that  if  the  husband 
makes  no  provision  at  all  for  his  wife,  he  is 
liable  for  necessaries  for  her,  suitable  to  his 
state  and  circumstances.  Atkine  v.  Cur. 
w)od,  766 

4.  If  a  marriedlady,  who  has  sufficient  clothes, 
fo,  contrary  to  her  hosband's  wish,  to  a 


watering  place,  and  go  to  baUa,  and  for  that 
purpose  order  dresses,  some  of  them  expen* 
sive,  and  unsuitable  to  her  husband's  cir- 
cumstances, the  husband  is  not  bound  to  pay 
for  any  of  them ;  and  in  an  action  for  th* 
price  of  the  dresses,  it  is  immaterial  whether 
the  plaintiff  knew  these  facts  or  not^  and 
whether  the  clothes  the  lady  had  before  were 
paid  for  or  not ;  and  the  fact  that  the  hua- 
Dand  afterwards  saw  some  of  the  dresses, 
does  not  vary  the  case,  if  it  be  shewn  that 
he  disapproved  of  the  conduct  of  his  wife  in 
ordering  theuu  Jbid^ 

IMPOUNDING  DOCUMENTS. 
A  Judge  will  not  order  documents  which 
have  been  given  in  evidence  in  a  cause  to 
be  impounded,  unless  application  is  made 
during  the  progress  of  the  cause.  There- 
fore, where  on  a  trial  an  agreement  pro- 
duced  on  the  part  of  the  defendant  aeei- 
dentally  fell  into  the  hands  of  the  pUintiS; 
the  Judge  would  not,  on  the  application  of 
the  plain  tifTs  counsel,  made  two  days  after 
the  trial,  order  it  to  be  impounded,  although 
it  was  alleged  by  the  plaintilTs  counsel  that 
it  was  forged.    Borton  v.  Oekford,  547 

IMPRISONMENT. 

iSSse  Falsb  IicpRisoNicxirT.    MAonnurt. 

INDICTMENT. 

See  AuTREroM   Acqurr.    Burolabt,  2;  T. 

CoBOirBRs'  IvQuismosa.    Vaiak  Prbtkh- 

OBt,  6,  7.    FoBABBT,  1,  6,  7,  8,  9,  11,  12, 

13,  15,  17,  18,  19.  HUSBAJTO  AND  WiFB, 
2.       MUBDBB,    7.       NaMB     of      DBCBABin. 

Namb  of  Pbobbcutob.  Pbbjukt,  6,  7. 
PoACHiHo,  14.  Rapb,  1.  Rbcbtvbb.  Vb- 
HUB.    WouHDiiro,  8. 

1.  If  an  indictment  have  an  interlineation, 
and  have  a  caret  at  the  proper  place  where 
the  interlined  words  are  to  come  in,  the 
Court  will  take  notice  of  the  caret,  and  read 
the  indictment  correctly.  Bex  v.  J>av%d 
Davie.  319 

2.  Form  of  an  indictment  against  an  inkeeper 
for  not  receiving  a  guest.  213 

for  a  rescue  of  eattle.  233 

INFANT. 

A.,  a  minor,  had  held  a  commission  in  the 
army,  but  sold  it  by  reason  of  not  having 
sufficient  fortune  to  continue  to  hold  it.  His 
father  was  a  beneficed  clergyman,  who  paid 
various  sums  for  him  during  his  minority,, 
and  gave  him  a  f^irther  sum  of  16001.  when 
he  attained  the  age  of  twenty-one  years  :-^ 
Held,  that  a  stanhope  was  not  necessary  for 
him  while  a  minor,  as  being  suitable  to 
his  state  and  degree.     Ckartree  v.  Bayntw*. 

52 

INNKEEPER. 
See  Trotbb,  6. 

1.  The  landlord  of  an  inn  has  a  lien  on  the 
goods  of  his  guest  for  board,  lodging  and 
wine  supplied  to  such  guest  by  the  guest's 
order,  whatever  may  be  the  amount,  pro- 
vided the  guest  be  possessed  of  his  reason 
and  not  an  infant.  Therefore  the  sberitf, 
under  a  writ  of  fieri  facias  against  the  guest, 
can  only  take  the  guest's  goods,  subject  to 
the  lien  of  the  landlord  for  such  his  bill, 
and  not  merely  subjeot  to  a  lien  for  a  rea- 
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flonable  qnuitl^  of  winei,  Ao.»  only.  The 
landlord  of  an  inn  has  a  lien  for  money  lent 
to  his  guest,  if  it  was  agreed  between  them 
at  the  time  of  the  loans  that  the  guest's 
goods  should  be  a  seourityfor  the  sums  lent. 
Proetor  r,  Nicholson,  67 

3.  In  trespass  for  taking  carriage  horses  which 
the  plaintiff  had  hired  of  the  defendant  to 
take  him  away  from  the  defendant's  inn,  the 
defendant  pleaded  that  the  plaintiff  refused 
to  pay  hi«  bill  for  entertainment,  and  that 
the  defendant  did  so  to  prevent  the  removal 
of  the  plaintiff's  carriage.  To  this  plea  the 
plaintiff  replied  that  he  had  "  tendered"  the 
defendant  ibl. ;  and  the  defendant  rejoined 
denying  the  tender.  It  was  proved  that  the 
plaintiff  put  down  the  money,  and  offered  it» 
if  the  defendant  "would  take  it  in  full  of 
the  bill:"  Held,  that  this  was  not  a  valid 
tender,  and  that  this  evidence  did  not  sup- 
port the  replication:  Held,  also,  that  on 
these  pleadings  the  jury  are  not  to  consider 
the  reasonableness  of  the  defendant's  bill. 
Oordon  r.  Oox,  172 

3.  An  indictment  lies  against  an  innkeeper, 
who  refuses  to  receive  a  gaest,  he  having 
room  in  his  house  at  the  time ;  and  it  Is  not 
necessary  for  the  guest  to  tender  the  price 
of  his  entertainment  if  his  rejection  is  not 
on  that  ground.  And  it  is  no  defence  for 
the  innkeeper  that  thelguestwas  travelling  on 
a  Sunday,  and  at  an  hour  of  the  night  i^r 
the  innkeeper's  family  had  gone  to  bed;  nor 
is  it  any  defence  that  the  niest  refused  to 
tell  his  name  and  abode,  as  ue  innkeeper  had 
no  right  to  insist  upon  knowing  those  par- 
ticulan ;  but  if  the  guest  come  to  the  inn 
drunk,  or  behaves  in  an  indecent  or  impro- 
per manner,  the  innkeeper  is  not  bound  to 
receive  him.    Bex  v.  Jvetu,  218 

4.  Form  of  indictment  Ibid. 

INSANE  PERSON. 

INSOLVENT. 

See  LoRDt'  Act,  1,  2. 

INSURANCK 

The  words  "perils  of  the  seas"  in  a  po- 
licy of  insurance  are  terms  of  general  im- 
port, upon  which  the  Court  is  to  put  a  con- 
struction. In  a  case  where  it  is  suggested 
on  the  one  side  that  the  loss  of  a  quantity 
of  liquid  was  occasioned  by  the  "  perils  of 
the  sea,"  and  on  the  other  side  that  it  was 
leakage,  for  which  the  underwriters  were 
not  answerable,  witnesses  cannot  bo  called 
and  asked,  **  Whether,  where  the  cargo  has 
not  been  shifted,  nor  the  casks  damaged, 
the  running  out  of  the  liquid  is  In  practice 
considered  as  leakage,  or  as  loss  by  the 
perils  of  the  seas."  But  this  question  may 
be  put  to  persons  skilled  in  navigation, 
"  Suppose  the  casks  have  not  been  shifted 
nor  damaged,  but  the  liquid  escapes,  to  what 
do  you  attribute  it?"  Whether  in  such  a 
case  counsel  may  read  to  the  jury  passages 
from  books  on  insurance  written  by  mer- 
cantile men.    Qussre.     Cro/i§  v.  Marehall. 

697 

JOINT  CONTRACT. 
In  an  action  for  work  and  labonr  brought 
against  A.,  B.,  and  0.  jointiy,  A.  suffered 
judgment  to  go  by  default^  and  B.  and  C. 


pleaded  non  assnmpienint :  Held,  that  on 
this  plea  it  was  competent  to  B.  and  C.  to 
avail  themselves  of  the  defence  that  too 
many  defendants  had  been  joined  in  tho 
action,  and  that  if  they  sneoeeded  on  that 
plea  the  plaintiff  must  fitil  as  to  all  the  de- 
fendants, notwithstanding  that  A.  had  ad- 
mitted ;the  joint  contract  on  the  record. 
Eliot  T.  Morgan,  834 

JOINT  STOCK  BANE. 

See  FoROBBT,  12,  19,  20. 

JOINT  TRESPASSERS. 

See  Watib,  4. 

JUROR  AND  JURY. 

See  Challirgb  of  Jubobs,  4.  6.    Bvidikcb, 

12.    Tbial. 

KING'S  BENCH  PRISON. 

1.  Pleas  in  false  imprisonment,  justifying  a 
detention  in  the  King's  Bench  prison  for 
chamber-rent  and  for  fees  separately,  are 
not  either  of  them  supported  by  evidence 
allowing  the  detention  to  have  been  for 
chamber-rent  and  fees  together ;  and  such  a 
defence  requires  a  joint  plea,    SutekdoU  v. 

N   Chapman.  868 

2.  The  Marshal  of  the  King's  Bench  prison  has 
a  right  to  detain  a  Crown  prisoner  for  cham- 
ber-rent. JUd. 

8.  Whether  a  prisoner  under  sentence  should 
be  discharged  at  midnight  or  kept  till  the 
morning.    Qusere.  Jhid* 

LAND-AGENT. 
A.  and  B.,  land-agents,  were  severally  em- 
ployed to  sell  an  estate  for  C.  D.  called 
on  A.  to  inquire  after  another  estate,  and 
was  told  by  A.  that  it  was  not  in  the 
market,  but  that  C's  estate  was  to  be  sold. 
D.  took  from  A.  a  particular  of  the  estate, 
and  afterwards  meeting  B.,  the  other  agent, 
negotiated  with  him  the  terms  of  the  pur- 
chase, which  was  afterwards  completed.  A. 
brought  an  action  against  C.  for  commission 
on  the  sale,  which  was  proved  to  be,  aocor- 
dhig  to  usage,  22.  per  cent ,  and  payable  to 
the  agent  who  found  the  purchaser:  Held, 
1st,  that  th4  question  for  the  jury  was,  whe- 
ther they  thought  that  In  fact  A.  had  found 
the  purchaser;  and,  2ndly,  that  if  they 
thought  he  had,  and  gave  their  verdict  for 
him,  tbey  were  not  bound  to  give  him  the 
full  amount  of  the  commission,  though  the 
fact  of  that  commission  being  usually  paid 
was  some  evidence  to  ffuide  them  in  tiieir 
decision.    Murray  v.  (Mrrie.  484 

LANDLORD  AND  TENANT. 
See  Stamp,  1. 

1.  If,  in  an  action  for  use  and  occupation,  the 
defendant  cannot  shew  by  the  cross-exami- 
nation of  the  plaintiff's  witnesses,  that  the 
premises  are  held  under  written  agreement, 
but  it  afterwards  appear  by  the  evidence  of 
the  defendant's  witnesses  that  the  premises 
are  so  held,  the  plaintiff  is  not  bound  to  put 
in  the  written  agreement.  Maretan  v.  Dean. 

18 

2.  In  an  action  by  A.  against  B.  for  use  and 
occupation,  C,  who  was  called  as  a  witness 
for  the  plaintiff,  stated  that  A.  had  let  the 
premises  to  him,  and  that  his  (C's)  tenancy 
was  still  undetermined.    It  was  proposed  on 
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tfa»  part  of  the  plaintiff  to  wic  C.  whether 
he  had  not  let  the  defendant  into  poisession : 
Heldy  that  this  eould  not  he  aiked  nnless 
C.  were  released  by  A. ;  and  that  the  itat. 
8  A  4  WilL  4,  e.  42,  as.  26,  27,  did  not  apply 
in  this  oaee.    ffod^on  r.  ManhalL  le 

5.  If  a  person  taice  lodginji^  on  the  first  and 
seeond  floors  of  a  hoose,  he  has  a  right  to 
the  use  of  the  door-bell,  the  knocker,  the 
iky-light  of  the  staircase,  and  the  water- 
eloset,  unless  it  be  otherwise  stipulated  at 
the  time  of  the  taking  of  the  lodgings; 

*  therefore,  if  the  landlord  deprive  the  lodger 
of  the  use  of  either,  an  action  lies.  Under- 
wood T.  BurrowB,  26 

4.  If  the  defendant  In  snoh  a  ease  merely 
pleads  the  general  issue,  he  cannot  shew 
that  the  water-closet  was  useless  before  he 
remoTed  it;  but,  in  mitigation  of  the  dam- 
ages, he  may  go  into  evidence  to  shew  that 
the  plaintiff  and  his  fkmily  were  bad  lodgers, 
and  that  he  did  the  acts  complained  of  to 
oause  them  to  quit  the  house.  llnd* 

6.  In  the  ease  of  an  ordinary  weekly  tenancy, 
a  week's  notice  to  quit  is  not  implied  ai 
a  part  of  the  contract,  unless  there  be  a 
usage  to  that  effect;  but  in  the  absence  of 
•uoh  usage,  a  weekly  tenant,  who  enters  on 
a  firesh  week,  may  be  bound  to  continue 
until  the  expiration  of  that  week,  or  pay 
the  week's  rent     Huffel  y.  Armitttead.    56 

6.  Where  a  very  old  house  is  demised,  with 
the  usual  oovenanto  to  repair  and  yield  up 
in  repair,  it  is  not  meant  that  the  house 
should  be  restored  in  an  improved  stete,  or 
that  the  consequences  of  the  elements  should 
he  averted ;  but  the  tenant  has  the  duty  of 
keeping  the  house  in  the  same  state  in  which 
It  was  'at  the  time  of  the  demise,  by  the 
timely  expenditure  of  money  and  care. 
OnUeridge  v.  Mwnyard,  129 

7.  In  construing  a  covenant  not  to  carry  on 
any  offensive  trade  or  business  on  premises 
demised,  much  will  depend  on  the  situation 
of  the  premises;  and  in  construing  snoh  a 
covenant,  it  is  particularly  worthy  of  con- 
rideration  whether  such  trade  as  that  com- 
plained of  was  carried  on  there  at  the  time 
of  the  demise ;  and,  semble,  that  a  trade 
carried  on  there  at  the  time  of  the  demise 
would  not  be  within  the  covenant.        Ihid^ 

8.  In  an  ejectment  by  a  landlord  against  bis 
tenant  the  landlord  relied  on  a  disclaimer. 
It  was  proved  that  the  tenant  disclaimed 
in  March,  1833;  in  November,  1833,  the 
landlord  put  in  a  distress  for  rent :  Held,  a 
waiver  of  the  disclaimer.  Dot  d.  David  v. 
WaUamt.  822 

9.  Held,  also,  that  the  stat.  8  Anne,  c.  14,  s.  6^ 
which  enables  a  landlord  to  distrain  after 
the  determination  of  a  tenancy,  does  not  ap- 
ply to  cases  where  the  tenancy  is  put  an 
end  to  by  the  tenant's  wrongful  disclaimer. 

Ihid. 

10.  A  tenant  from  year  to  year  is  not  bound 
to  do  substantial  repairs:  he  is  only  bound 
to  keep  the  premises  wind  and  water-tight 
Lench  V.  ThomoM.  327 

11.  An  outgoing  tenant  may  remove  an  orna- 
mental chimney-piece,  put  up  by  himself 
during  bis  tenancy,  but  not  a  chimney-piece 
which  is  not  ornamental.  Ibid. 

12.  An  outgoing  tenant  has  no  right  to  remove 
pillars  of  brick  and  mortar  built  on  a  dairy 


floor  to  hold  pans,  although  inch  pillars  sra 
not  let  into  the  ground.  Ihid, 

13.  In  an  action  by  a  landlord,  who  is  a  tenant 
for  life,  against  a  tenant  from  year  to  year, 
for  waste,  the  remainder-man  in  tail  is  n 
eompetent  witness  for  the  plaintiff!        Ihid* 

14.  Prima  facie,  the  lord  of  the  manor  is  en- 
titled to  all  waste  lands  within  the  manor ; 
and  it  is  not  essential  that  the  lord  should 
shew  acts  of  ownership  of  such  lands;  and 
evidence  that  the  public  have  been  used  to 
throw  rubbish  on  waste  land  is  rather  eri- 
denee  that  it  belongs  to  the  lord  than  to  any 
private    individual    Doe   d.    JhMraeem  t. 

Williawu.  332 

15.  If  a  person  within  twenty  years  inclose 
a  portion  of  the  lord's  waste  by  the  lieensa 
of  the  lord,  such  person  cannot  be  tamed 
out  of  the  possession  of  it  by  the  lord  with- 
out some  act  being  done,  f^om  which  a 
legal  revocation  of  the  license  can  be  inferred. 

Ihid, 

16.  Prima  facie,  every  inclosure  made  by  a 
tenant  adjoining  the  demised  premises  is 
presumed  to  be  made  by  him  for  the  benefit 
of  the  landlord ;  but  this  presumption  may 
be  rebutted  by  evidence.  If  a  lessee  indose 
land  which  is  near  the  demised  premises,  as 
being  part  of  the  premises  comprised  in  hit 
lease,  this  is  not  an  adverse  possession 
against  his  landlord ;  and  a  twenty  years' 
possession  will  not  enable  him  to  retain 
possession  of  the  inclosed  land  against  his 
landlord.  Ihid, 

17.  If  a  down  be  let  by  an  instrument  not 
under  seal  for  the  purpose  of  digging  cop- 
per ore,  an  action  for  use  and  occnpatioB 
may  be  maintained  if  the  defendant  had 
ever  token  possession ;  and  if  he  has  onee 
taken  possession  he  is  liable  to  all  subse- 
quent rent  until  the  determination  of  the 
tenancy,  whether  he  has  continued  to  work 
the  minerals  or  not ;  but  if  the  defendant 
merely  caused  holes  to  be  dug  on  the  down, 

'  and  had  them  filled  up  immediately,  with 
a  view  merely  to  asoertein  what  sort  of  a 
bargain  he  was  about  to  make  or  had  made, 
Uiat  would  not  be  a  taking  of  posseseioa. 
Jont9  V.  Beynolde,  33' 

18.  In  an  aotion  for  use  and'ocenpation,  a  jud^ 
ment  for  use  and  occupation  between  the 
same  parties,  given  in  favour  of  the  plaintifi^ 
is  evidence  of  the  defendant's  having  ocea- 
pied,  but  is  not  conclusive;  and  the  jury 
ought  to  teke  into  their  consideration  all  the 
circumstances  under  which  that  judgment 
was  obtained.  Jhid. 

19.  A.  demised  a  colliery  to  B.,  and  B.  cove- 
nanted to  pay  as  rent "  one- third  part  of  the 
money  that  should  arise,  be  made,  received, 
or  produced  from  the  sale  of  the  coals;*'  and 
covenanted  to  keep  "  true  accounts  of  all 
coal  daily  raiaed,  and  to  make  and  deliver 
true  copies  thereof  to  A. :"  Held,  that, 
taking  the  two  covenants  together,  the  rent 
was  to  be  calculated  on  the  amount  of  coals 
sold,  and  not  on  the  amount  of  money  actual- 
ly received.    Edward*  v.  Rett.  340 

20.  Under  the  latter  covenant,  D.  J.,  who  was 
the  account-keeper  appointed  by  the  per- 
sons who  worked  the  colliery,  but  who  was 
since  dead,  rendered  to  the  plaintiff  accounts 
of  coals  sold  by  him  :  Held,  that  these  ae- 
oounts  were  receivable  in  evidence  against 
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tb«  leM«6— First,  u  being  entries  made  by 
D.  J.,  charging  hionielf,  and,  secondly,  m 
being  admissions  made  by  the  lessee's  agent 

Ibid, 

2i»  A  tenant  agreed  to  work  a  coal-mine  so 
long  as  it  was  ''(airly  workable."  There 
were  coals  in  the  mine,  but  of  such  a  de- 
soription  that  it  would  not  pay  to  work  it : 
Held,  that,  under  these  circumstances,  the 
tenant  was  not  bound  to  work  the  mine,  and 
that  under  the  words  "  fair  and  workable" 
a  tenant  was  not  bound  to  work  at  a  dead 
loss.     Jone«  ▼.  Sheart,  346 

2^  In  trespass  for  breaking  the  plain  tilTs 
house  and  taking  the  plaintiff's  goods,  the 
defendant  pleaded — firat— Not  guilty;  se- 
oond — That  the  goods  were  not  the  plain- 
tifTs;  and  third — as  to  the  breaking,  that 
R.  was  in  arrear  for  rent  to  W.,  and  that  R. 
had  fraudulently  removed  his  goods  to  the 
plaintiff's  bouse,  and  that  the  defendants, 
as  servants  of  W.,  distrained  the  goods.  The 
plaintiff  at  the  trial  proved  the  trespass, 
and  the  defendant  went  into  evidence  of  the 
firandulent  removal :  Held,  that  the  plain- 
tiff  might  go  into  evidence  in  reply,  to  shew 
that  W.  had  parted  with  his  estate  before 
the  removal  of  the  goods.  A$hmore  v.  Bar- 
dp  aud  Partridge,  601 

2$.  A  landlord  has  no  right  to  follow  the  Roods 
of  a  tenant  who  has  removed  them  after  the 
tenancy  has  e;cpired,  by  reason  of  the  land- 
lord having  conveyed  away  his  reversion. 

Ibid. 
24*  The  answer  of  W.  and  H.  to  a  bill  in  equity, 
iiled  by  a  third  person,  stating  that  W.  has 
conveyed  a  reversion  to  H.,  is  evidence 
against  H.  that  he  has  done  so,  and  if  the 
answer  refers  to  a  deed,  that  makes  no  dif- 
ference, and  notice  to  produce  the  deed  is 
not  necessary.  '  IHd, 

25*  On  the  trial  of  an  ejectment  in  1 835,  between 
landlord  and  tenant,  a  verdict  was  token  by 
oonsent  for  the  plaintiff,  it  being  then  agreed 
that  the  defendant  "is  not  to  be  called  upon 
for  any  rent  now  due."  The  defendant  had, 
with  another  person  given  a  promissory  note 
to  his  landlord,  to  secure  the  payment  of 
half  a  year's  rent  due  at  Lady's-day,  1834: 
Held,  that  this  agreement  extinguished  the 
landlord's  claim  on  the  note.  Howell  v. 
Lewie,  566 

26.  Where  a  tenant  by  a  written  agreement 
has  agreed  to  take  premises  from  a  future 
day,  it  is  not  enough,  in  An  action  for  use 
and  occupation,  to  put  in  the  agreement, 
but  evidence  must  be  also  given  of  some 
occupation  under  it.     WoolUjf  v.  Wailiny, 

610 

27.  In  considering  which  party  ought  to  begin, 
it  is  not  so  much  the  form  of  the  issue  which 
is  to  be  considered  as  the  substance  and  ef- 
fect of  it,  and  the  Judge  will  consider  what 
is  the  substantial  fact  to  be  made  out,  and 
on  whom  it  lies  to  make  it  out  Soward  v. 
Leggatt,  613 

28.  lu  an  action  of  covenant  to  repair,  the 
breach  was,  that  the  defendant  did  not  re- 
pair, but  suffered  the  premises  to  be  ruinous, 
Ao.  Plea — that  the  defendant  did  repair, 
and  did  not  suffer  the  premises  to  become 
ruinous,  Ac. :  Held,  that  on  this  issue  the 
plaintiff  must  begin.  Ibid, 

29.  A  tenant  under  a  covenant  to  repair  is  lia- 
ble for  repairs  only,  and  is  not  liable  for 


the  extra  expense  of  laying  a  new  floor  oa 
an  improved  plan,  or  the  like.  (bid, 

30.  A  tenant  being  in  arrear  for  rent  of  a  cot- 
tage, his  landlord  distrained  the  goods  there, 
and  locked  up  the  cottage ;  and,  after  sell- 
ing  the  goods,  kept  possession,  the  tenant 
saying  he  ''would  have  done  with  it:" 
Held,  in  an  action  by  the  tenant  for  an  ex- 
pulsion, that  the  landlord  was  justified  in 
impounding  the  distress  on  the  premises, 
and  in  locking  up  the  cottage  to  secure  the 
distress,  but  that  he  could  not  avail  himself 
of  the  tenant's  license  to  take  possession, 
unless  he  specially  pleaded  it  Cox  v.  Pain- 
ter. 767 

31.  When  the  tenancy  of  a  farm  expires,  the 
j      tenant  must  give  up  the  possession  of  the 

whole  of  it  to  the  landlord,  crops  and  every 
thing  else,  unless  there  be  a  custom  of  the 
country  for  the  tenant  to  hold  on  any  part, 
or  to  take  away  any  of  the  crops,  and  the 
proof  of  the  custom  Ues  on  the  tenant  Cal- 
deeot  V.  Smythiee.  808 

32.  If  the  custom  of  the  country  be  for  an  out- 

•  going  tenant  to  crop  one-third  of  the  arable 
land  in  wheat,  and  to  reap  that  wheat  after 
the  tenancy  has  expired,  and  the  tenant  so 
crop  more  than  the  proper  one-third,  the 
landlord  will  be  entitled  to  have  that  which 
wa#  last  sown,  and  which  is  above  one-third, 
unless  it  be  shewn  that  the  tenant  has  a  lien 
upon  it  for  the  sowing  and  the  seed.      Ibid. 

LARCENT. 
See  EMBBZKLBVEirr.     Deeds,  stialihg. 

1.  In  an  indiciment  for  stealing  property  which 
had  belonged  to  a  deceased  person,  who  ap- 
pointed executors  who  would  not  prove  the 
will,  it  was  held  that  the  property  must  be 
laid  in  the  ordinary,  and  not  in  a  person  who, 
after  the  commission  of  the  offence,  but  be- 
fore the  indictment,  bad  taken  out  letters  of 
administration  with  the  will  annexed;  be- 
cause, the  rights  of  an  administrator  only 
commences  from  the  date  of  the  letters  as 
distinguished  from  those  of  an  executor  which 
commences,  not  from  the  granting  of  the 
probate,  but  from  the  death  of  the  testator. 
Bex  V.  Smith  and  Smith.  147 

2.  If  A.  ask  B.,  who  is  not  his  servant,  to  put 

•  aletter  in  the  post,  telling  him  that  it  contains 
money,  and  B.  break  the  seal  and  abstraot 
Uie  money  before  he  puts  the  letter  in  the 
post,  he  ia  guilty  of  larceny.    Bex  v.  Jonee. 

151 

3.  A.,  the  owner  of  a  boat,  was  employed  by  B., 
Uie  captain  of  a  ship,  to  carry  a  number  of 
wooden  staves  ashore  in  his  boat  B.'s  men 
were  put  into  the  boat  but  were  under  the 
control  of  A.,  who  did  not  deliver  all  the 
staves,  but  took  one  of  them  away  to  the 
house  of  his  mother :  Held,  that  this  was  a 
bailment  of  the  staves  to  A.,  and  not  a  charge 
only;  and  that  a  mere  non-delivery  of  the 
staves  would  not  have  been  a  larceny  in  A. ; 
but  that  if  A.  separated  one  of  the  staves 
from  the  rest  and  carried  it  to  a  place  differ* 
ent  from  that  of  its  destination,  with  intent 
to  appropriate  it  to  his  own  use,  that  was 
equivalent  to  a  breaking  of  bulk,  and  there- 
fore would  be  sufficient  to  constitute  a  lar- 
ceny.   Bex  V.  HowelL  325 

4.  The  question  of  what  is  or  is  not  a  recent 
possession  of  stolen  property  is  to  bo  consid- 
ered wiUi  reference  to  the  nature  of  the  arti- 
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ele  stolen.  Therefore,  wbere  two  ende  of 
woollen  cloth  in  an  onfinished  itate,  coneist- 
ing  of  about  twenty  yards  each,  are  lost,  and 
were  in  the  possession  of  the  prisoner  two 
months  after  they  were  stolen,  and  still  in 
the  same  state  ;  it  was  held,  that  this  was  a 
possession  sufficiently  recent  to  call  on  the 
prisoner  to  shew  how  he  came  by  the  pro- 
perty.   Bex  T.  Partridge,  551 

5.  A.  was  indicted  at  common  law  for  simple 
larceny,  in  stealing  in  Middlesex  a  quantity 
of  lead.  It  appeared  that  the  lead  was  stolen 
from  the  roof  of  the  church  of  Iver,  in  Buck- 
inghamshire. The  prisoner  was  indicted  at 
the  Central  Criminal  Court,  which  has  juris- 
diction in  Middlesex  but  not  in  Buckingham- 
shire : — Held,  that  he  could  not  be  oonricted 
there,  on  the  ground  that  the  original  taking 
not  being  a  mere  larceny,  but  created  by 
statute  a  felony,  the  subsequent  possession 
could  not  be  considered  a  larceny.  JRex  t. 
Millar,  M5 

LARCBNT— BUILDING. 

An  unfinished  building  Intended  as  a  cart-shed, 
*  which  is  boarded  up  on  all  its  sides,  and  has 
a  door  with  a  lock  to  it,  and  the  frame  of  a 
roof,  with  loose  gorse  thrown  upon  it  because 
it  is  not  yet  thatched,  is  a  building  within  7 
A  8  Geo.  4,  c  29,  s.  44.    Bex  ▼.  WorralL 

616 

LARCENY— PIXTURBS. 
See  Labosnt,  5. 

LARCENY  BY,SERVANT8. 
The  driver  of  a  glass  coach  hired  for  the  day 
is  not  the  servant  of  the  party  hiring  it,  so  as 
to  bring  him  within  the  statute  7  A  8  Geo.  4, 
c.  29,  s.  46,  relating  to  larceny  by  servants. 
Bex  T.  Haydon.  445 

LARCENY  IN  SHIPS. 
The  luggage  of  a  passenger  going  by  a  steam 
boat  is  within  the  words  *'  goods  or  merchan- 
disc"  in  the  17th  section  of  the  stot.  7  A  8 
Geo.  4,  c.  29,  which  relates  to  property  stolen 
from  any  vessel  in  any  navigable  river.  Bex 
V.  WrigU,  Field,  nsiA  Sauiyien,  159 

LEASE. 
See  Lakdlord  axd  Tenart.— Stamp.  * 
LEASE  FOR  A  YEAR. 
In  ejectment  by  mortgagee  of  a  freehold  against 
the  mortgagor,  it  is  sufficient  to  put  in  and 
prove  a  deed  of  release  executed  by  the  latter 
to  the  former,  without  putting  in  the  lease 
for  a  year,  provided  the  release  state  (in  the 
nsual  way)  that  the  premises  are  in  the  actual 
possession  of  the  mortgagee  by  virtue  of  a 
lease  for  a  year.    Doe  d.  Pember  v.  Wagetaff, 

477 

LIBEL. 
See  Assault,  1,  2.— Etidencb,  10, 11. — Slah- 

DBB,  1,  2. 

1.  If,  in  a  case  of  libel,  the  defendant  in  his 
plea  state  certain  specific  facts  on  which  he 
justifies  the  publication,  a  letter  written  by 
the  plaintiff,  which  does  not  go  to  prove  any 
of  the  specific  facts  alleged  in  the  plea,  is  not 
admissible  in  evidence  for  the  defendant 
Motcati  V.  Laweon,  32 

2.  In  an  action  for  a  libel  against  a  printer  of 
a  newspaper,  one  of  the  proprietors  of  a  news- 


paper is  a  eompetent  witness  for  the  defend- 
ant, as  he  is  not  liable  for  eontribvtion.  Jhid, 

3.  In  an  action  for  a  libel  published  in  a  news- 
paper, the  defendant  cannot  go  into  eridenoe 
in  mitigation  of  damages,  to  shew  that  the 
same  libel  had  appeared  in  another  aewepe- 
per,  from  which  the  plaintiff  had  already  re- 
covered damages,  but  the  defendant  may 
shew  that  he  copied  the  libel  from  anmthfr 
newspaper,  and  omitted  several  pnasngcs 
contained  in  thatnewsp^>er,  which  reflected 
on  the  character  of  the  plaintiiL  Oeeey  v. 
Carr,  64 

4^  If  in  an  action  for  libel  the  defendant  by  his 
pleading  admits  the  publication,  the  plaLitif 
is  still  at  liberty  to  diew  the  manner  of  the 
publication,  with  a  view  to  the  amount  of 
damages.     Vinee  v.  SerrelL  163 

5.  If  the  printer  and  the  editor  of  a  iw*gMm>* 
be  sued  for  a  libellous  article  contained  in 
it,  they  are  both  liable  for  a  libelloos  litho- 
graphic print  which  is  contained  in  the 
work,  though  it  was  not  printed  by  the 
printer,  provided  that  the  print  is  refened 
to  in  the  letter-press  part  of  the  libelloes  ar- 
ticle.    WaUe  V.  Fraeer  and  Moyee,  399 

6.  In  an  action  for  a  libel  the  defendsmt  may 
in  mitigation  of  damages  give  in  evidenos 
other  libels  published  recently  before  by  the 
plaintiff  of  the  defendant,  with  a  view  of 
shewing  a  provocation  by  the  plaintiff;  and 
a  witness  may  be  also  aaked,  whether  the 
plaintiff  has  not  previously  published  at- 
tacks on  the  defendant,  but  ^e  Judge  wiQ 
caution  the  jury  not  to  consider  one  libel  as 
at  all  like  a  set-off  against  the  other.    Jhid, 

7.  In  an  action  for  libel  the  defendant  may 
give  evidence  of  provocation  in  mitigatioa 
of  damages,  and  may  for  that  purpose  shew 
that  the  plaintiff  had  used  expressions  calen- 
lated  to  provoke  him,  Doth  in  writing  and 
verbally.     Tatjdeg  v.  Blaby.  395 

8.  If  a  wife  be  living  apart  from  her  husband 
as  a  servant  in  Uie  family  of  A.,  and  fo 
maintaining  herself,  and  she  is  dismissed 
from  the  service  of  A.  In  consequenee  of  a 
letter  written  by  B.,  reflecting  on  her  cha- 
racter, her  husband  may  maintain  an  aetioa 
for  special  damage.     Coward  r.  WcUittgtmu 

531 

9.  But  if  A.  dismissed  her  oeloorably,  intend- 
ing to  take  her  back  again,  the  action  wiU 
not  lie.  A«U 

10.  If  B.,  a  l^esman,  be  dismiseed  from 
serving  A.,  one  of  his  customers,  A.  stating 
as  the  reason  of  it  that  B.  charged  for  goods 
never  delivered,  and  B.  after  this  write  a 
letter  to  A.,  vindicaUng  himself,  and  imput- 
ing the  dishonesty  to  a  servant  of  A.,  thb  is 
a  privileged  communication,  if  it  be  bona 
fide,  and  without  malice.  Jhid. 

11.  If  a  critic  in  criticising  a  work  goes  out  of 
his  way  to  attack  the  private  character  of  the 
author,  this  is  a  libel.    Fraetr  v.  BerMrj. 

621 

12.  In  an  action  for  a  libel,  contained  in  an  ar> 
tide  against  church-rates,  written  by  the 
defendant,  and  published  in  the  True  8«b 
newspaper,  the  MS.,  in  the  handwriting  of 
the  defendant,  addressed  "  To  the  Sditor  of 
the  T.  8."  and  sent  to  the  T.  S.  office,  is  eri- 
dence  to  show  that  the  defendant  intended 
the  article  to  be  published  in  that  newspa- 
per. The  plaintiff  may  also,  for  the  same 
poxpose,  give  in  evidence  handbills  on  the 
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SUAO  snl^Mty  publiihed  by  the  defendant 
nbont  the  sune  time;  and  to  shew  that  the 
libel  was  pabUehed  with  an  intent  to  injure 
the  plaintiC  evidenee  may  be  given  that  one 
of  the  handbills  was  earried  baekwanU  and 
fonrarda  before  hia  door.    Bond  y.  Douglat, 

626 

iS.  Any  attempt  to  exeite  reiistanee  to  the 

p^rment  of  ehnroh-ratee,  or  to  render  odioua 

thoee  who  eolleot  them,  ie  illegal.         /  Irid, 

14.  A  man  has  a  right  to  oommonioate  to  any 
other  any  information  he  is  possessed  of  in  a 
natter  in  whioh  they  have  a  mutual  inter- 
est ;  and  it  is  a  perfectly  legal  and  justifia- 
ble object  for  one  to  induee  another  to  be- 
oome  a  party  to  a  suit  as  to  a  subject  matter 
on  whieh  both  hare  an  interest ;  and  it  is 
not  because  strong  or  angry  language  is 
used  in  such  a  communication  that  it  will 
be  a  libel ;  but  the  jury  must  go  farther, 
and  see,  not  merely  wheUier  expressions  are 
angry,  but  whether  they  are  malicious. 
Shipley  ▼.  TodkunUr,  680 

15.  In  an  action  of  slander  for  words,  some  of 
whioh,  if  spoken,  and  understood  in  their  or- 
dinary sense,  would  oertainly  be  actionable, 
the  jury  may  consider  whether,  taking  the 
whole  of  the  conrersation  together,  the  pai^ 
tieular  words  are  so  qualified  by  the  other 
partB  of  the  conversation  as  to  show  that 
they  were  not  intended  to  eonyey  the  idea 
which  their  primary  and  ordinary  meaning 
would  give.  Ihid, 

16.  If  a  letter  containing  a  libel  have  the  post- 
mark on  it,  that  is  prima  facie  evidenoe  of 
it  having  been  published.  Ibid, 

17.  The  House  of  Commons,  in  the  years  1835 
and  86,  made  resolutions  that  parliamentary 
papers  and  reports,  printed  for  the  use  of 
the  house,  should  be  publicly  sold  by  their 
printer;  and  afterwards  a  report  firom  the 
inspectors  of  Prisons  was  ordered  by  the 
House  to  be  printed  i—Held,  that  if  this  re- 
port contained  a  libel  on  an  individual,  the 
printer  of  the  House  of  Commons  who  sold 
it  was  liable  to  an  action,  and  that  the  reso- 
lutions of  the  House  did  not  render  this  a 
vrivileged  oommnnication.  StoekdaU  v.  JTciji- 
Sord.  731 

UBN. 

8m  AnOBKBT,  5,  6.— LniDBEPER,  1. 

1.  A  tradesman  of  Guernsey  came  to  London 
and  bought  goods  there,  whieh  were  directed 
to  him  at  Guernsey,  by  wacon  to  Southamp- 
•  ton,  to  the  care  of  an  agent  there.  The  i^sent, 
in  pursuance  of  general  instructions,  shipped 
the  goods.  The  London  tradesman,  finding 
that  the  purchaser  was  insolvent,  went  to 
Southampton,  and  finding  the  goods  had 
been  shipped,  told  the  agent's  clerk  that  he 
was  come  to  stop  them.  Just  before  the  ar- 
rival of  the  London  tradesman,  a  letter  had 
been  received  from  the  purchaser,  who  had 
been  arrested  in  London,  desiring  the  agent 
not  to  ship,  till  further  orders,  any  of  the 
goods  he  had  sent  firom  London.  The  Lon- 
don tradesman  and  the  agent's  clerk  went  on 
board  the  ship  together,  and  all  the  goods 
were  landed  by  permission  Arom  the  custom- 
house on  the  application  of  the  agent's  elerk» 
who  gave  the  London  tradesman  a  letter, 
stating  that  he  had  caused  them  to  be  re- 
landed  to  await  his  instructions.  The  agent 
after  this  refused  to  deliver  up  the  goods  to 
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the  London  tradesman,  claiming  to  hold 
them  for  a  general  balance  due  from  the 
purchaser  to  him.  The  London  tradesman 
brought  an  action  of  trover  against  the  agent, 
and  the  jury  found  that  the  goods  were  in 
fact  stopped  by  the  London  tradesman,  and 
gave  a  verdict  for  the  plaintiff';  and  the 
Court  of  Common  Pleas  held  that  under  the 
circumstances  such  verdict  was  right  Sla- 
ter  V.  Le  Fewnre,  91 

2.  Whether  by  the  custom  of  the  trade  in  Lon- 
don, whoever  the  person  may  be  who  houses 
goods  with  an  up-town  warehouse-keeper, 
the  warehouse-keeper  has  a  right  to  detain 
them  for  ^1  that  is  due  from  such  person  in 
respect  of  charges  for  goods  previously  de- 
posited by  such  person — auare.  But  it  seems 
that  such  a  custom  would  not  be  unreasona- 
ble.   Leuckartr,  Cooper,  119 

LIGHTS. 

1.  To  sustain  an  action  on  the  ease  for  dark- 
ening the  plaintiff's  windows,  it  is  not  suffi- 
cient that  a  ray  or  two  of  light  should  be 
obstructed.  The  question  is,  whether,  in 
consequence  of  the  obstruction,  the  plaintiff 
has  less  light  than  before,  to  so  considerable 
a  degree  as  to  i^ure  the  plain tiff''s  property 
in  point  of  value.  Pringlt  v.  Wernham,    377 

2.  To  support  an  action  for  obstructing  lights, 
the  plaintiiT  must  shew  that  there  was  such 
a  diminution  of  light  and  air  as  makes  his 
premises  less  fit  for  occupation.  WelU  r. 
Ody,  410 

8.  If  the  light  of  the  plaintiff's  windows  is 
obstructed  by  the  defendant  building  on  a 
party  wall,  half  of  whioh  belongs  to  the 
plaintiff  and  half  to  the  defendant,  the  plain- 
tiff may  maintain  either  trespass  or  case. 

/Md. 

LIMITATIONS. 
A.  had  owed  money  to  B.  for  hay  for  more 
than  six  years,  and  within  six  years  said  to 
B.— **  You  use  spirits  j  why  not  have  them 
of  me  as  long  as  I  owe  yon  moaev  for  hay  ? 
If  it  were  ever  so  little,  it  would  be  a  way 
to  lessen  the  debt."  B.  said  he  would  have 
a  gallon  at  12«.,  and  A.  went  home,  and  sent 
a  gallon  of  gin  to  B.  In  an  action  by  B.  for 
the  price  of  the  hav :— Held,  suflicient  to  take 
the  ease  out  of  the  Statute  of  Limitations, 
9  Geo.  4,  c.  14.    Hoopm-  v.  /Stephens.       260 

LIYBRT. 

1.  A.  ordered  of  BL  two  suxU  of  livery  a  year 
for  her  coachman;  B.  supplied  one  suit  of 
livery,  and  at  the  desire  of  the  coachman 
supplied  plain  clothes  instead  of  the  other: 
—Held,  that  B.  could  only  recover  from  A. 
the  price  of  the  lively  actually  supplied. 
Huntot  V.  BorktUy,  418 

2.  B.  had  on  a  previous  bill  delivered,  been 
paid  fbr  a  livery  suit  which  he  had  ftir- 
nished,  and  immediatelv  taken  back  from 
the  coachman :— Held,  uat  A.  was  entitled 
to  be  allowed  the  amount  paid  for  this  suit 
on  a  plea  of  set-off  for  money  had  and  re- 
ceived pleaded  in  an  action  for  the  amount 
fhr  a  subsequent  account  for  clothes.    Jhid* 

3.  B.,  who  was  a  tailor,  put  lace,  with  the  arms 
of  A.,  his  customer,  wrought  in  ity  on  the 
livery  suits  he  made  for  A.  B.  had  the  lace, 
made  In  pieces  of  fifty  yards  each,  at  a  cer- 
tain  prke,  bat  when  he  made  a  livery  suit 
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he  ohtfged  A.  with  the  qnantitj  of  kee  lued 
on  that  suit,  bat  at  a  higher  price  per  jard 
than  he  gare  for  it : — field,  that  when  A. 
ceased  dealing  with  B.  the  was  not  boand  to 
pay  for  any  of  this  lace  that  B.  then  had  in 
his  hands.  Ibid, 

LOADED  ARMS. 

See  Shootikq. 

LODGER. 

See  Landlord  and  Tcnant,  3,  4. 

LORDS'  ACT. 

1.  The  title  of  assignee,  nndcr  the  oompolsory 
olaose  of  the  Lords'  Act,  82  Geo.  3,  o.  28,  s. 
16,  only  commences  from  the  time  when  the 
insolrent  was  brought  up  and  discharged. 
Moore  r,  Eddow.  203 

2.  A  person  had  by  his  marriage  settlement, 
covenanted  to  pay  lOOOt  to  his  children  at 
any  time  daring  the  ooTcrtare,  or  within  a 
month  after  his  wife's  death.  After  her 
death  he  went  to  prison  for  debt;  and,  while 
in  prison  he  gave  aathority  to  his  son  and 
to  his  daughter's  husband  to  sell  all  his  pro-  - 
perty  towards  paying  that  sum.  They  did 
BO,  and  reoeiTod  Z4AL  After  that  the  per- 
son was  brought  ap  under  the  compulsory 
clause  of  the  Lords'  Act»  and  executed  an 
assignment: — Held,  that,  on  these  &cts,  the 
assignee  under  the  Lords'  Act  could  not  re- 
oover  the  sum  of  346/. ;  and  that»  in  an  ac- 
tion for  money  had  and  reoeired,  brought 
agunst  the  daughter's  husbond,  the  defend- 
ant might  go  into  this  defence  under  the 
general  issue,  and  need  not  plead  specially. 

Ibid, 

MAGISTRATE. 
See  Deposition. 

1.  Two  constables,  who  had  taken  the  plaintiff 
on  a  charge  of  disorderly  conduct  on  a  Sun- 
day night,  were  taking  the  plaintiff  before  a 
magistrate  on  Monday,  when  they  met  the 
magistrate  in  the  street,  who  desired  them 
to  take  the  plaintiff  back  to  the  lock-up, 
and  bring  him  up  for  examination  on  the 
Tuesday.  They  did  so,  when  the  magis- 
trate fined  him  IL  : — Held,  that  the  magis- 
trate WAS  liable  to  an  action  of  trespass,  for 
sending  the  plaintiff  back  to  the  lock-up ; 
and  that  it  was  the  duty  of  the  magistrate 
either  to  have  gone  into  the  case  on  Mon- 
day, or  to  have  desired  that  the  plaintiff 
should  be  taken  before  another  magistrate. 
Edtoarde  ▼.  Ferrie,  Lewie,  and  Welle.     642 

2.  Held,  that  under  a  notice  of  action  against 
the  magistrate  for  imprisoning  the  plaintiff 
in  the  look-up,  the  plaintiff  might  give  evi- 
dence of  the  circumstances  under  which  he 
was  taken  into  custody  on  the  Sunday,  and 
of  what  took  place  before  the  Magistrate  on 
the  Tuesday;  but  that  he  could  not  give 
evidence  of  a  declaratioa  made  a  month  be- 
fore by  one  of  the  constables.  Ibid. 

MALICIOUS  ARREST. 
1.  If  A.  wilfully  and  maliolonsly  cause  B.,  an 
attorney  in  practice,  to  be  arrested  on 
mesne  process,  A.  knowing  him  to  be  an  at- 
torney, an  action  on  the  case  lies  against  A. 
for  causing  this  arrest;  and  the  fact  of  A. 
having  a  good  cause  of  action  against  B. 
for  a  Urge  sum,  will  be  no  ground  of  de- 
fence; and  the  attorney  of  A.  may  be  Joined 


in  tha  notion  i^  besidM  meUng  m  attanty, 
he  oo-operated  with  A.  in  causing  tbe  arrest 
WkalUy  t.  P^fper  and  Hardimf,  M6 

2.  In  an  action  for  a  malicioos  arresty  the 
queition  is,  whether  the  original  plaintif 
had  a  probable  cause  of  aetion  for  the 
amount  for  which  he  held  the  party  to  bail : 
and  not  whether  he  had  a  probable  eaoae  if 
action  in  the  particular  fona  of  actMS 
brought;  thus,  where  A.  had  a  good  eaaee  if 
action  on  a  covenant  for  a  som  of  1150^ 
against  B.  and  0.  eeporolelf  bmt  motjovalf, 
and  he  sued  B.  and  C.  joiMtljf,  and  airasted 
B.  in  that  aetion,  for  that  amonmt,  it  was 
held  that  an  action  for  a  malieioas  airest 
would  not  lie  by  B.  against  A.  Ibid. 

3.  In  considering  whether  there  waaprofaahk 
cause  for  an  arrest,  the  Judge  will  not  take 
expressions  of  general  malice  into  Ida  eoa- 
sideration  as  tending  to  shew  a  wsnt  of  pro- 
bable cause.  Ibid. 

4.  If  in  a  declaration  for  a  malidons  aireet  it 
be  averred  that  the  plaintilT  was  oi  rwtarf, 
that  allegation  is  satisfied  by  proof  of  a  ^ 
latNer.  Ibid. 

MANDAMUS. 
See  False  Retubh,  1. 

MANOR. 

See  Landlord  and  Tknant,  14,  15. 

MANSLAUGHTER. 

S^e  Bankrupt,  6. — ^Murder. 

1.  The  captain  and  pilot  of  a  steam-boat  were 
both  indicted  for  the  manslaughter  of  a  per- 
son who  was  on  board  of  a  smaek,  by  run- 
ning the  smack  down.  The  mnaing  down 
was  attributed,  on  the  part  of  the  prosecu- 
tion, to  improper  steerage  of  the  steam-boa^ 
arising  from  there  not  being  a  man  at  the 
bow  to  keep  a  look-out  at  the  time  of  the 
accident.  It  was  proved  that  there  was  a 
man  on  the  look-out  when  the  vessel  started, 
about  an  hour  previous.  According  to  one 
witness,  the  captain  and  pilot  were  both  od 
the  bridge  between  the  paddle-boxes ;  aceord- 
ing  to  another,  the  pilot  was  alone  on  the  pad- 
dle-box;— Held,  that,  under  these  eircam- 
stanoes,  there  wss  not  such  personal  miseoa- 
duoton  thepartofeitherastomake  them  guil- 
ty of  felony.    Rex  v.  AUem  and  darkt.  IM 

2.  To  make  the  captain  of  a  steam- vessel  guilty 
of  manslaughter,  in  causing  a  person  to  be 
drowned  by  running  downa  boat,  the  proeeeu- 
tor  must  shew  some  act  done  by  the  captain : 
and  a  mere  omission,  on  his  part,  in  not  doing 
the  whole  of  his  duty,  is  not  sufBoienL  Bat, 
if  there  be  sufficient  light,  and  the  eaptain  of 
a  steamer  is  either  at  the  helm,  or  in  a  sitaS' 
tion  to  be  giving  the  command,  and  doei 
that  which  causes  the  injury,  he  is  guilty  «>{ 
manslaughter.    Rex  v.  Qrem.  \b% 

3.  Where  a  mother  being  angry  with  one  of 
her  children,  took  up  a  small  pieee  of  iron 
used  as  a  poker,  and  on  his  running  to  the 
door  of  the  room,  which  was  open,  threw  it 
after  him,  and  hit  another  child  who  happen- 
ed to  be  entering  the  room  at  the  moment, 
in  consequence  of  which  he  died : — it  wis 
held  to  be  manslaughter,  although  it  appear- 
ed that  the  mother  had  no  intention  of  hit- 
ting the  child  with  whom  she  was  angry,  aad 
only  intended  to  firighten  him.  Reat  v.  Ora- 
ner.  43J 
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4.  If  the  drivw  of  a  ewriage^be  neing  with 
another  esrriai^  and  from  being  unable  to 
poll  up  hifl  hones  in  time  the  flnt-mentloned 
earrii^  \b  npset^  and  a  person  thrown  off  it 
and  killed,  this  is  manslaughter  in  the  driver 
of  that  oarriage.    Bex  t.  TimwUnt,         499 

6.  A  lad,  as  a  frolie,  withoat  any  intention  to 
do  anj  harm  to  a^  one,  took  the  trap-stick 
out  of  the  front  part  of  a  eart,  in  oonseqnenee 
of  which  it  was  npset,  and  the  earman,  who 
was  in  it,  patting  in  a  sack  of  potatoes,  was 
pitched  baokward  on  the  stones  and  killed : 
— ^Held,  that  the  lad  was  goiltj  of  manslngh- 
ter.    M9X  T.  SuUivan,  641 

MAP. 

1.  In  an  action  for  breaking  flood-gates,  the 
defendant  jostiiled  as  the  lessee  of  >a  mill, 
which  he  held  of  the  Bishop  of  W.  For  the 
defendant,  old  leases,  of  the  mill  granted  bj 
the  Bishop  of  W.  were  produced  from  the 
Bishop's  registiT,  and  read  in  oTidence ;  and 
it  was  proposed,  on  the  part  of  the  defend- 
ant, to  put  in  an  old  map  of  the  place  in  ones- 
tion,  also  brought  from  the  Bishop  of  W/s 
registry :— Held,  that  the  ma;p  was  not  ad- 
missible in  evidence.     Wakenum  t.   Wut. 

479 

3.  In  ejectment,  the  only  case  in  which  a  map 
of  property  is  receivable  in  evidence  is,  where 
it  is  undisputed  that»  at  the  time  the  map 
was  made,  the  proper^  belonged  to  the  per- 
son from  whom  both  parties  claim.  Do9  d. 
Bugkei  V.  XaJn'ii.  481 

MARRIAGE,  PROMISE  OF. 

To  an  action  for  breach  of  promise  of  marriage 
the  defendant  did  not  plead  the  general  issue 
but  only  that  the  plaintiff,  after  the  promise 
conducted  herself  in  a  lewd,  unchaste,  and 
immodest  manner,  Ac :— Held,  that  on  this 
state  of  the  pleadings  the  plaintiff  had  the 
right  to  begin.    Harrimm  v.  Oould,        580 

MASTER  AND  SERVANT. 
See  Sbrtaht. 
MILL. 
8—  Watuu 
MINE. 
See  Laitdlord  ahd  Tbxakt,  21. 
MISCHIEVOUS  ANIMAL. 
SImDoo. 
MISDEMEANOR. 
An  attempt  to  commit  a  misdemeanor,  is  a  mis- 
demeanor, whether  the  offeneo  was  ereated 
by  statute,  or  was  an  offence  at  criminal  law. 
Re*  V.  Rod^riek.  795 

IHTIGATION  OF  DAMAGES. 
See  Assault,  1,  2.— Tbovsb,  3.— Fjllsi  Im- 

PBISOHKBHT,  2. — LiBBL,  0,  7. 

MODUS. 
See  Eyxdbhoi,  4. 
MONET  OF  ACCUSED  PERSONS. 
See  pRuoiTBBa'  PowBB  OF  Attobkbt. 
1.  In  order  to  maintain  an  action  against  the 
commissioners  of  the  police  for  money  de- 
tained by  an  oflloer  after  the  trial  of  a  priso- 
ner, it  must  be  distinc^  shewn  that  it  was 
accounted  for  by  the  offleer  to  the  oommis- 
sioners.    Oree/m  v.  RmoatL  48 

3.  A  constable  who  apprehenda  a  prisoner  haa 


BO  right  to  take  away  from  him  any  money 
which  he  has  about  him,  unless  it  is  in  some 
way  connected  with  the  offence  with  which 
he  is  eharged,  as  he  thereby  deprives  him  of 
the  means  of  making  his  defence.  Rex  v. 
O'IMmneU,  188 

8.  A  polioe  oileer  who  apprehended  a  person 
on  a  charge  of  rape,  took  from  him  a  watch 
and  other  articles.  The  Judges,  on  motion 
supported  by  aflidavit»  directed  Uie  property 
to  be  given  up  to  the  prisoner,  saying,  that  it 
ought  not  to  have  been  taken  ttom  him.  Rex 
T.^Kineey.  447 

4.  A  prisoner  indicted  for  uttering  two  forged 
promissory  notes,  one  for  29L  and  another 
for  261.,  when  called  on  to  plead,  applied  to 
the  Judge  to  order  28  Sovereigns  found  on 
him  when  he  was  apprehended  to  be  restored 
to  him.  There  was  ground  for  supposing 
that  262.  of  the  sum  found  was  the  proceeds 
of  the  alleged  forged  note  for  that  amount* 
and  the  Judge  therefore  ordered  that  2L  only 
should  be  given  back  to  the  prisoner.  Rex 
V.  Rwyiee.  488 

6.  Where  a  prisoner,  a  week  after  thensommls- 
sion  of  ^e  offence,  was  apprehended  on  a 
charge  of  robbing  A.  of  26(.  in  notes,  and  9^ 
in  gold,  and  on  the  prisoner  was  found  a 
sum  of  12L  in  gold,  but  none  of  it  identified, 
the  Judge  ordered  6L  to  be  restored  to  the 
prisoner,  in  order  to  enable  him  to  make  his 
defence.    Rex  v.  J^ooaey.  515 

MURDER. 

See  Dma  Dbolabatioh. — Uajkbi^avqetkb. 
— Namb. — Sbootiro. — Trial.— WouiinxB*. 

1.  The  case  of  Rex  v.  Grindley,  in  which  it  was 
said,  that  the  intoxication  of  a  party  charged 
with  murder  was  a  proper  circumstance  to  be 
teken  into  consideration,  in  order  to  shew 
whether  the  act  was  premeditated,  or  done 
only  with  sudden  heat  and  impulsei  is  not 
law.    Rex  v.  CarroU,  146 

2.  If,  in  a  ease  of  murder,  the  death  of  a  de- 
ceased is  charged  to  be  by  suffocation,  by 
placing  the  hand  on  the  mouth  of  the  de- 
ceased :— Held,  that  this  allegation  is  made 
out,  if  the  Jury  are  satisfied  that  any  violent 
means  were  used  to  stop  the  respiration  of 
the  deceased.    Rexr.  Watere,  260 

8.  An  indictment  charged  the  murder  of 
"  BltMa  Watert,"  It  appeared  that  the  de- 
ceased was  the  illegitimate  child  of  the  priso- 
ner, whose  name  was  Ellen  Waters ;  and  a 
witness  said  on  the  trial—"  The  child  was 
called  Eliia.  I  took  it  to  be  baptised,  and 
said  it  was  Eleanor  Waters's  child.*"— 
Semble,  that  this  was  not  suflicient  proof 
that  the  snmane  of  the  deceased  was  Waters. 

Ibid. 

4.  A  married  woman  cannot  be  convicted  of 
the  murder  of  her  illegitimate  child,  three 
years  old,  by  the  omitting  to  supply  it  with 
proper  food,  unless  it  be  shewn  that  her 
husband  supplied  her  with  food  to  give  to 
the  child,  and  that  she  wilfrdly  neglected  to 
give  it    Rex  v.  Saundert,  277 

6.  A  count  charged  a  married  woman  with  the 
murder  of  her  illegitimate  child  of  three 
years  old,  by  omitting  to  supply  it  with  suf- 
ficient food,  and  also,  bv  beating.  It  was 
not  shewn  that  her  husband  had  supplied 
her  with  food  to  give  to  the  child :— Held, 
that  this  oountoomd  not  be  supported.  Hid. 

6.  Whore  a  penoni  in  looo  parentis,  inflicts 


932 


Inubx. 


eorporal  fiimMmient  on  »  «liild,  uid  oom- 
pels  It  to  work  for  an  nnreaioDable.  nvmber 
of  honrsy  and  beyond  its  ttroDgtli,  and  tho 
ehild  dieiy  the  death  being  of  eonsomptioDy 
but  haatenod  by  llie  iU  treatment,  it  wiU  not 
be  murder,  bat  only  manelangfater  in  the 


person  inftietfaig  the  ponishinenty  although 
it  was  emel  and  ezoessiTe,  and  aeoompanied 
by  violent  and  threatening  langoage,  if  sneh 
person  beliered  that  the  ohQd  was  sham- 
ming illness,  and  was  really  able  to  do  the 
quantity  of  work  required.  Bex  ▼.  Ckseee- 
man.  .  466 

7.  In  an  mdieimoni  for  murder,  an  allegation 
that  it  was  eommitted  "  with  a  eertain  sharp 
inetmment,  to  the  Jurors  aforesaid  un- 
known," is  suffltfiently  eertain;  and  if  the 
indiotment  oharge  that  the  child's  throat 
was  eat  by  a  eertain  sharp  instrument,  and 
it  be  proTod  that  the  wound  was  ''partly 
torn  and  partly  out  by  an  instrument  not 
sharp,"  this  is  suflteient,  as  the  degree  of 
sharpness  of  the  Instrument  is  not  material. 
BtxT.OromuelL  788 

8.  An  4ndietment  eharged  that  the  prisoner, 
being  big  with  ehil^  did  bring  forth  the 
ehild  alire^  and  afterwards  stranj^e  it: — 
Meld,  that  the  jury  ought  not  to  conTiet  on 
this  indiotment,  unless  they  were  latislied 
thai  the  ehild  was  wholly  bom  when  it  was 
strangled.    Bexr,  OmeMey,  8U 

9.  If  a  ehild  was  strangled  intentionally  while 
it  was  eonnected  with  the  mother  by  the 
umbilieal  oord,  but  after  it  was  wholly  pro- 
duced into  the  wOrld,  whether  this  would  be 
murder?    Qumre.  Ibid.' 

10.  A  prisoner  was  charged  with  the  murder  of 
her  new-bom  child,  by  cutting  offits  head : — 
Betdf  tha^  in  order  to  justify  a  oonTiotion 
for  murder,  the  jury  must  be  satisfied  that 
the  entire  child  was  actually  bom  into  the 
world  in  a  liTiog  state ;  and  that  the  fact  of 
its  having  breathed  is  not  a  decisive  proof 
that  it  was  bom  alive,  si  It  may  have 
breathed,  and  yet  died  before  births  Bex 
r.SeaU,  860 

10.  If  a  person  reeeive  a  blow,  and  immedi-' 
ately  avenge  it  with  any  instroment  he  may 
happen  to  have  in  his  hand,  and  death  en- 
sue,  this  will  be  only  manslaughter,  provided 
the  fatal  blow  is  to  be  attributed  to  the  pas- 
sion of  anger  arising  firom  the  previous  pro- 
vocation.   BexT.  Tkomat.  817 

11.  The  law  requires  two  things;  first,  that 
there  should  be  the  provocation ;  and,  second, 
that  the  fatal  blow  should  be  dearly  traced 
to  the  passion  arising  from  that  provoca- 
tion. Therefore,  if,  f^om  the  circumstances, 
it  appear  that  the  party,  before  any  provoca- 
tion given,  intended  to  use  a  deadly  weapon 
towards  any  one  who  might  assault  him; 
this  would  shew  that  a  fatal  blow  given  af- 
terwards ought  not  to  be  attributed  to  the 
provocation,  and  the  crime  would  therefore 
DC  murder.  JUd, 

12.  If  a  man  be  drank,  this  is  no  excuse  for 
any  crime  he  may  commit.  But  where  pro- 
vocation by  a  blow  has  been  given  to  a  per- 
son who  kUls  another  with  a  weapon  which 
he  happens  to  have  in  his  hand,  ue  drunk- 
euness  of  th^  prisoner  may  be  considered  on 
the  question  whether  the  prisoner  was  ex-' 
cited  by  passion,  or  acted  Arom  malioe  t  As, 
also,  it  may  be  on  the  question  whether  ex- 
pressions used  by  the  prisoner  manifested 


a  dellbente  porpose^  or  irws  ntrsty  Ike  idk 
expressions  of  a  dnmken  man  f  Ihid. 

HT7BDKB  ABBOAB. 

1.  A  Spaniard,  being  in  England,  slgmed  artl- 
eles  to  serve  in  a  ship  "bound  on  a  voyage 
to  the  Indian  Seas  and  elsewhere,  on  a  aeek- 
ing  and  trading  voyaM  (not  exeeadiag  tkree 
years'  duration),  and  back  to  the  Uaiied 
Kingdom."    On  the  ship's  airiral  at  Zansi- 
bar,  an  island  in  the  Indian  Scaa,  which 
was  under  the  dominion  of  aa  Arab  kia& 
the  captain  left  the  vessel  (In  puiBiiattce  of 
an  understanding  in  Rngland),  aad  set  up 
in  trade,  and,  without  the  eonsent  of  the 
rest  of  the  crew,  engaged  the  Spaniard  as 
an  interpreter,  the  new  captain  of  the  ship 
not  requiring  him  to  serve  on  board.     The 
ship  went  two  or  three  short  royages  with- 
out him,  and  returned  to  anchor  a  few  hun- 
dred yards  firom  the  shore,  in  a  roadstead  of 
seven  fathoms  water,  between  Zaniibar  and 
several  other  islands.    The  crew  being  oa 
shore,  a  quarrel  arose  between  the  Spaiuard 
and  one  of  them,  which  led  to  blows  by  the 
Spaniard,  which  killed  the  other.  The  death 
took  place  on  board  the  ship.  The  Spaniard 
was  brought  to  England,  and  indicted  and 
tried  in  London  under  a  special  oommissioa, 
issued  in  pursuance  of  the  9  Geo.  4,  e.  31, 
s.  7 : — Held,  that,  under  the  etreamstances, 
he  could  not  be  convicted'-^riC,  as  he  was 
not  "a  subject  of  his  Migesty"  within  the 
meaning  of  that  section ;  and,  eecomdlf,  that, 
as  the  death  was  on  shipboard,  though  the 
blows  were  given  on  shore,  the  offence  coaM 
not  be  said  to  have  been  committed,  accord- 
ing  to  the  words  of  the  statute, "  on  land  out 
of  the  United  Kingdom."  Bex  ▼.  J>e  Mattee, 

468 

2.  Whether,  if  the  Spaniard  had  continued  on 
board  the  ship,  and  had  been  at  the  time 
serving  under  the  articles,  he  could  have 
been  tried  as  a  British  suliject— Qusre : 
eemhle,  that  he  could  not  Ihid, 

K0TE. 

A  person,  deaf  and  dumb,  was  to  be  tried  for  a 

capital  felony ;  the  Judge  ordered  a  jury  te 
be  impanelled,  to  try  whether  he  was  mute 
by  the  visitation  of  God :  the  jury  found 
that  he  was  so.  The  jury  were  then  sworn 
to  try  whether  he  was  able  to  plead,  whkh 
they  found  in  the  affirmative ;  and  the  yii- 
soner,  by  a  sign,  pleaded — Not  guilty.  The 
Judge  then  ordered  the  jury  to  be  sworn  to 
try  whether  the  prisoner  was  "  now  sane  or 
not;"  and  on  this  question  his  Lordship  di- 
rected the  jury  to  consider  whether  the  pri- 
soner had  sufficient  intelleot  to  eonprehend 
the  course  of  the  proceedings,  so  as  to  make 
a  proper  defence,  to  challenge  any  juror  he 
might  wish  to  object  to,  and  to  comprehend 
the  details  of  the  evidence;  and  that  if  th«v 
thought  he  had  not,  they  should  find  bin 
not  of  sane  mind.  The  juxy  did  so ;  and  the 
Judge  ordered  the  prisoner  to  be  detained 
under  the  stat  39  A  40  Geo.  3,  c  94,  s.  2. 
Bex  V.  Prttehard,  303 

NAMB  OF  DBGBASED. 
^ee  HcsDKB,  3. 
In  a  case  of  manslaughter,  it  was  proved  that 
the  deceased  was  at  an  inn  for  the  thsee 
daysi  and  that  the  inn-keeper  asked  him 
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;  what  bU  DMne  wm,  and  tbftt,  while  there, 
letters  urriTed  at  the  inn  directed  in  that 
name,  which  letten  were  deUrered  to  the 
deceaeedi  and  reeeiTed  by  him : — Held,  that 
the  innkeeper  might  be  asked  what  name  the 
deceased  gave.    Mw  ▼.  Timmint.  499 

NAMB  OF  PEOSECITTOB. 

In  an  indictment  the  prosecntor  (a  boj)  was 
described  as  "  Edward  Dobson."  He  gaye 
his  name  to  the  constable  as  "  PcMh,'*  aad 
his  master  and  most  other  persons  so  called 
him,  and  he  wes  generallj  known  by  the 
name  of  "  Peach."  He  stated  that  his  rif^t 
name  was  Bobson,  and  that  his  mother,  who 
had  married  two  husbands,  Peach  and  Dob- 
son,  had  always  told  him  that  he  was  the 
•  son  of  the  latter,  and  had  always  called  him 
Edward  Dobson  .-—Held,  that  he  was  rightly 
described.    Bex  r.  John  WilUatnt,         298 

NBaLIGEKCE. 
See  SiTBOKOH,  1. 

1.  In  an  action  on  the  ease  for  damage  done  to 
the  plaintifTs  cabriolet,  from  the  negligence 
with  which  the  defendant's  cart  was  dnven, 
the  defendant  will  be  liable,  although  it 
should  appear  that  the  defendant's  servant 
was  not  driTing  at  the  time  of  the  accident, 
but  had  intrusted  the  reins  to  a  stranger  who 
was  riding  with  him,  and  who  was  not  in  the 
senrioe  of  the  defendant    Booth  t.  Mieter, 

66 

2.  It  is  not  every  mistake  or  misapprehension 
of  an  attorney  that  will  make  him  liable  to 
an  action  for  negligence.  The  question  in 
such  an  aoti9n  is,  whether  the  attorney  has 
used  reasonable  skill  and  reasonable  care. 
Shiicock  Y.  Poeeman,  289 

8.  In  an  action  against  an  attorney  for  ne^- 
gence,  the  declajration  stated,  that  the  plain- 
tiff was  a  prisoner  in  execution  for  a  debt 
not  exceeding  tOL,  and  had  been  so  for 
twelve  calendar  months,  and  was  desirous  of 
obtaining  his  discharge,  of  all  which  the  de- 
fendant had  notice ;  and  that  the  defendant, 
in  oonsideration  that  the  plaintiff  would  em- 
ploy him  to  obtain  his  discharge,  undertook 
to  nse  due  diligenee ;  yet  the  defendant^  not 
regarding  Ac,  did  not  take  proper  measures 
to  obtain  the  plaintifTs  discharge.  To  this 
declaration  the  defendant  pleaded,  Ant  non 
(ueumpnt ;  and,  secondly,  that  he  did  take 
proper  measures,  and  did  nse  due  diligenee : 
— Held,  that  on  the  second  issue  it  lay  on  the 
plaintiff  to  prove  negligence  in  the  defendant 
— and  held,  also,  that  by  these  pleadings  the 
prefatory  allegations  of  the  declaration  were 
admitted  by  the  defendant  Ibid, 

4.  If  A.  has  a  hay-rick,  which  from  his  negli- 
gence ignites,  whereby  the  property  of  B.  is 
burnt,  A.  is  liable  in  an  action  on  the  case. 
Vaughan  v.  Menlove.  625 

NEWGATE. 
1.  The%eeper  of  the  gaol  of  Newgate  was  in- 
dicted for  refusing  to  receive  certain  persons 
committed  bv  a  magistrate  for  the  county  of 
Middlesex,  charged  with  felony,  in  wilfHil  and 
contemptuous  disobedience  of  his  warrant 
The  warrant  was  directed  not  to  "  The  kee- 
per of  Newgate"  (as  was  usual),  but  to  "  The 
keeper  of  the  common  gaol  in  and  for  the 
county  of  Middlesex,"  and  in  the  margin 
was  written,  "for  trial  at  Clerkenwell."    It 


appeared  that  this  was  the-  form  in  which 
warrants  were  made  out  for  the  New  Prison 
at  Glsbkenwell  .*— Held,  that  although,  in 
point  of  law,  Newgate  was  the  common  gaol 
for  Middlesex  yet  the  not  receiving  prisoners 
with  a  warrant  in  such  a  form  was  not  a  wil- 
fhl  and  contemptuous  disobedience  within 
the  words  of  the  indictment    Bex  v.  Cope, 

720 
2.  The  indictment  also  charged  the  keeper 
with  refusing  to  receive  several  persons  com- 
mitted  by  Middlesex  magistrates  for  want  of 
sureties,  Ac.  in  cases  of  misdemeanor,  Ac, : 
—Held,  that  returns  made  by  previous  kee- 
pers under  the  4  Geo.  4,  c  M,  and  also  re- 
turns made  by  the  Court  of  Aldermen  under 
the  same  statute,  were  admissible  in  evidence 
on  the  part  of  the  prosecution  to  show  how 
the  prison  had  been  used :— Held,  also  that 
the  Court  of  Aldermen  had  not  authority, 
under  the  13th  section  of  that  statute,  to 
make  an  order  limiting  the  appropriafion  of 
Newgate  to  persons  charged  with  felony,  so 
as  to  exclude  persons  committed  for  misde. 
meanors  by  Middleeex  magistrates4^¥fhe- 
ther  proof  of  the  indorsement  of  a  deceased 
attorney's  clerk  on  an  order,  stating  that  he 
had  served  it  on  a  particular  day,  is  evidence 
of  such  service,  without  proof  of  any  other 
corroborating  circumstances,  Qussre.     Ihid. 

NIGHT  POACHING. 
See  PoAOHZVO. 

NISI  PBIXJS  BECOBD. 
See  Ambkbxbht. 

NOLLE  PBOSEQUL 
See  Pbactxcb,  4. 

NOTICE  OP  ACTION. 

See  BviLDnro  Act,  1.   Cbuxltt  to  AxiirALS,'  1 . 

Palss  IuPBiflomiBirT,  3,  4.    Maoutbatb,  2. 

NUISANCE. 
See  LiOHTB. 

1.  In  an  action  for  a  nuisaDce,  where  the  de- 
fendant pleads  not  guilty,  the  plaintiff  must 
not  only  prove  the  existence  of  the  nnisanee, 
but  that  the  defendant  was  the  person  wfa» 
caused  it    Daweon  v.  Moore,  25 

2.  In  an  action  on  the  case  for  placing  lighted 
hrimstone  in  a  church  tower,  wherel^  the 
plaintiff,  who,  with  others,  was  ringing  the 
bells,  was  annoyed  by  the  ftimes ;  the  defend- 
ant  pleaded,  1st,  the  general  issue;  and,  2nd, 
that  the  plaintiff  was  wrongfully  in  the  church 
tower,  making  a  disturbance,  and  Uiat  the 
rector  requested  him  to  depart,  and  that^  as 
he  would  not,  the  defendant  by  the  command 
of  the  rector,  placed  and  lighted  the  brim- 
stone, to  cause  the  defendant  to  depart  :— 
Held,  that  to  support  the  special  plea,  evi- 
dence must  be  given  of  the  request  to  depart 
and  also  of  the  rector's  authority  to  the  de- 
fendant to  put  the  brimstone : — Held  also, 
that  to  entitle  the  plaintiff  to  a  verdict  on  the 
general  issue,  the  jury  must  be  satisfied  that 
Die  plaintiff  sustained  some  substantial  dam- 
age from  the  Amies  of  the  brimstone.  Evane 
Y,  Uele,  662 

8.  Porm  of  plea.  Ibid, 

OATH,  FALSE. 
Sw  Pbrjubt,  2, 8. 
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ODD  MARK. 
See  Lakdlobd  asd  Tbhaxt,  31,  S2. 

OFFENSIVE  TRADE. 
See  Lajtdlord  ahd  Tbraxt,  7. 

ONTJS  PROBANDL 

See  Njbgliobhox,  2 

OVERSBBR. 

See  POOB. 

PARISH  BOOKS. 

1.  Cbnrohwardeiif  and  OToneen  haye  not  raeh 
.    B  property  in  th«  aoeount  book«  of  b  lato 

rarreyor  of  the  highwaye  as  to  enable  them 
to  maintain  trorerfor  them,  and  their  remedj 
ii  under  the  stat  13  Oeo.  3,  o.  78,  s.  48.  Ad- 
dieon  y.  Ji<mnd,  286 

2.  A.,  late  innreyor  of  highways,  on  his  ao- 
eoont  books  being  demanded  of  him  at  the 
yestry,  said,  "  1  &ye  not  got  them,  I  haye 
deliyered  them  to  my  brother  J.,"  and  his 
brother  J.,  in  his  presenee,  said,  "  I  haye 
them,  and  I  will  keep  them."  J.  was  one 
of  the  oyerseers  of  the  poor  of  the  parish : — 
ff^M,  in  an  action  of  troyer  against  A.,  that 
this  was  no  eyidenoe  of  a  oonyersion  by  A., 
as  the  oyerseer  is  a  person  to  whom  the 
books  are  to  be  deliyered  onder  the  stat 
18  Geo.  8,  0.  78,  s.  48,  and  the  Judge  will 
not  leaye  it  to  the  Jury  to  say  whether  this 
deliyeiy  was  eolonrable  only.  Jhid, 

PARLIAMENT. 

See  Blbctxoh.— LiBBL,  17.— Pbbjubt,  2,  3. — 

Rbforx  Act. 

PARTICULAR  OF  CHARGES. 
See  CoBSPiBACT. 

PARTICULAR  OF  DEMAND. 

See  Pbaoticb,  3. 

PARTNERS. 

1.  If  a  debtor,  who  is  a  partner  in  a  firm, 
leayes  that  firm,  and  any  person  trading 
f^th  the  firm  has  notice  of  it,  and  goes  on 
trading  with  the  firm,  and  making  fresh 
oontracts,  the  retiring  partner  is  not  liable 
thongh  no  new  partner  Joins  the  firm,  ffart 
y.  Alexander* 

2.  If  a  oreditor,  knowing  of  the  retirement  of 
one  of  the  firm,  draw  for  part  of  his  balance, 
and  send  in  more  goods ;  or  if  he,  knowing 
of  the  retirement,  strike  a  fresh  balance  with 
the  new  firm  for  a  different  rate  of  interest; 
or  if  a  new  partner  Join  in  the  firm,  and  the 
oreditor,  knowing  of  the  retirement  of  the 
late  partner,  aecepts  an  aocoont  In  which 
the  new  partner  is  made  liable  for  the  bal- 
ance;  in  each  of  these  oases  the  retiring 
partner  is  discharged.  Ibid. 

8.  The  creditor's  knowledge  of  retirement  of  a 
partner  may  either  be  shewn  by  direct  eyi- 
denoe, or  the  jury  may  infer  it  from  ciroam- 
stances.  Ibid. 

4.  The  fact  that  the  dissolntlon  of  a  partner- 
ship was  adyertised  in  a  newspaper  may  be 
given  in  eyidenoe,  although  it  cannot  be 
proyed  that  the  other  party  saw  that  news- 
paper. So  eyidenoe  may  be  giyen  that  it 
was  the  usage  of  a  firm  to  send  circulars  to 
their  customers  on  any  change  of  partners ; 
but  an  entry  by  a  deceased  clerk  in  India, 
written  nnder  a  copy  of  a  circular,  "  Capt 


H.,  orMnal,  per  Asta,"  is  bo  oridaBes  ibs  i 
Capt  H.  receiyed  the  letter,  or  that  tb«  on- 
ginal  was  sent  by  the  ship  Asik  Ihid, 

5.  Form  of  plea  of  retirement  of  a  partnor,  aod 
Bubstitntion  of  a  new  firm.  Jhid. 

6.  Two  proprietors  of  a  stage  coach,  A.  aad  B^ 
dissolyed  their  partnership  in  Noveniber. 
During  their  partnership,  monthly  aoecMsuits 
were  made  up,  on  each  of  which  a  balaaco 
wafe  struck  in  &your  of  A.  These  balaaeee 
were  neyer  carried  forward  from  ono  aeeoart 
to  another.  B.  had  paid  A.  the  balanea  en 
the  Noyember  account,  which  was  mad«  up 
to  the  time  of  the  dissolution : — Held,  that 
iu  might  maintain  an  action  for  the  helaDeea 
in  his  fayour  on  the  September  and  October 
accounts.    Brierly  y.  Orifpe.  709 

PART  PAYMENT. 
See  ABBUKBsrr,  L 

PAUPER. 
See  CouHSBi^  4. 

Where  the  plaintilT  suing  inform 
has  a  yerdict  in  his  &your  for  bL  or  i 
Semhle,  that  the  officers  of  the  conrt  are  en- 
titled to  their  fees.    Jamm  y.  Barria,      2^7 

PAYMENT. 

See  Ajbsvmpsit,  1.— Bill  or  Exchajtob,  7. 

In  an  action  for  sheep  sold  and  deliyered,  the 
defendant  pleaded  a  payment  of  175^  It 
was  proyed  by  J.  J.  that  he  receiyed  a  sum 
of  1762.  frt>m  the  defendant's  wifis  and  gay* 
it  to  the  plaintilT:— J7«2i^,  that  eyideo«« 
might  be  nyen,  that  when  the  defendanti 
wife  gaye  him  the  money,  she  t<»ld  J.  J.  to 
take  it  to  the  plaintiff  for  the  sheep.  ITo/- 
tere  y.  Lewie.  344 

PERJURY. 

1.  On  an  indictment  for  peijnry  committed  by 
A.  on  the  trial  of  an  action  against  B.  and 
others,  B.  is  not  rendered  incompetent  as  a 
witness  for  the  prosecution  merely  on  the 
ground  that  he  has  not  paid  the  debt  and 
cests,  and  has  filed  a  bill  in  equity ;  but  it 
seems,  that,  if  B.  expects  that  A.  will  be  ^ 
witness  against  him  in  a  similar  action  com- 
ing on  for  trial  soon  after  the  indietmeat, 
that  is  such  an  immediate  interest  in  R  as 
will  disqualify  him  from  being  a  witness. 
Bex  y.  Hulme.  8 

2.  In  order  to  conyiet  a  person,  on  an  indict- 
ment for  taking  a  false  oath  of  a  qualifica- 
tion to  sit  as  a  member  of  paritament  for  a 
borough,  the  jury  must  be  satisfied  bejroBd 
all  doubt  that  the  property  was  not  worth 
3002.  a  year,  and  also,  that  the  defendaut 
well  knew  that  it  was  not  of  that  yalue.  Bex 
r.  De  Beauvoir,  17 

3.  A.  was  indicted  under  s.  58  of  the  Parlia* 
menUry  Reform  Act,  2  WilL  4,  c  45,  for 
riying  a  false  answer  to  the  question,  vhe- 
Uier  he  had  the  same  qualification  to  vote  u 
that  for  which  he  was  registered.  A.  had  oc- 
cupied a  bouse  at  the  time  of  the  regutra- 
tion,  for  which  he  was  on  the  register  u  s 
voter,  but  he  had  left  it  before  the  election, 
given  the  key  of  it  to  B.,  who  had  put 
horses  into  the  stable  and  beer  into  the  cel- 
lar, but  B/s  rent  did  not  commence  till  after 
the  election  :-^Held,  that  in  the  absence  of 
evidence  of  the  determination  of  the  ten- 
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WMf  of  A.,  the  indictment  eonld  not  be  rap- 
ported.    Mex  Y.  Harria.  *  258 

4.  In  an  indietment  for  peijory,  a  eoit  in  the 
BcoleriMtioal  Conrtwas  itated  to  have  been 
pending  between  W.  P.  and  R.  M.  The  pro- 
eeedings  of  the  rait,  when  prodneed,  were 
between  W.  P.  and  R.  M.  tha  elder  :^H€ld, 
no  yarianee.      JZesr  ▼.  Baxly.  2M 

&•  An  indictment  for  peijaij,  aasigned  on. an 
aflldarit  made  for  the  porpose  of  setting 
aeide  a  Jndgment  signed  since  the  mle  of  H. 
T.,  4  WilL  Ay  alleged  that  the  Jndgmeat  was 
entered  np  *'•«  or  at  o/"  Trinity  Term,  6 
WiXkii^HM,  that  this  was  bad;  and  the 
judge  would  not  amend  it  under  the  stat  9 
Geo.  4»  0.  16.    Rtx  t.  Ottoke.  659 

0.  Amendments  under  that  stat  shoifldbe  yery 
sparingly  made  in  criminal  eases.         IhidL 

7.  An  allegation  that  the  defendant  made  his 
warrant  of  attorney  directed  to  R.  W.  and 
F.  B.,  "  then  and  utiU  being  attorneys^  of  E. 
B.,  is  proyed  by  putting  in  the  warrant  of 
attorney.  Ihid. 

PLEADma. 

iSm  AsauMPsrr,  1.  Do«,  2.  Fraud.  Enro'a 
BivcH  Pbisoh,  1.  Lakdlosd  Aim  Tshaht, 
30.    LoBDs'  Act,  2.    NuisAircn,  L  2.    Bb- 

DUCnOH,  6.    NaOLIOJBHCKf  8. 

1.  To  a  declaration  in  assumpsit  for  non-per- 
formance of  a  contract  to  recelye  and  pay 
for  a  copper  made  to  order  at  a  specified  price 
per  pound  weight>  the  defendants  pleaded, 
inter  alia,  the  payment  into  Court  of  15^, 
and  that  the  plaintifT  had  not  sustained  da- 
mage to  a  greater  amount: — Held,  that  they 
oould  not,  under  this  plea,  giye  in  eyidence 
that  they  had  countermanded  the  order  when 
only  a  part  of  the  work  had  1>een  done. 
SUventT.  Ufford,  97 

2.  In  assumpsit  on  an  agreement^  want  of  con- 
sideration for  the  promise  must  be  specially 
pleaded.    Pamtfuger  y.  Brookt,  110 

8.  In  trespass  for  taking  goods,  the  plea  that 
the  goods  were  not  the  goods  of  the  plaintiff, 
puts  no  more  in  issue  than  the  plea  of  not 
guilty  did  formerly ;  and  if  the  plaintiff  shews 
that  he  was  in  the  peaeeable  possession  of 
the  goods  when  they  were  taken,  the  defend- 
ant will  not  be  allowed^ to  shew  that  tiie 
goods  were  the  property  of  a  third  person. 
•  Atkwtore  y.  Hardy,  601 

4.  Forms  of  Pleading. 

Fraud  s.  Plea  of  the  statute  of  frauds  and 
replication  thereto.  288 

Innkeeper.  Indictment  against,  for  refus- 
ing to  receiye  a  guest  213 

Nuisance.  Plea  justifying  the  placing  light- 
ed brimstone  in  a  church  tower  oy  command 
of  the  rector,  the  defendant  being  there 
wrongfully.  663 

Partner.  Plea  of  the  retirement  of  a  part- 
ner, and  an  agreement  for  the  liability  of  a 
new  firm.  747 

Reform  Act  Declaration  for  penalties  for 
inserting  the  list  of  yoters  made  under  this 
act  the  namjs  of  persons  not  entitied  to  vote, 
and  pleas  thereto.  380 

Rescue  of  Cattle    Indictment  for.        233 

Water.  Pleas  claiming  a  right  of  water 
for  twenty  and  forty  years,  and  immemorially, 
and  claiming  the  right  at  flash  times  only. 

405 

Water.  Plea  for  diyerting  it  because  a 
meadow  was  oyerflowed.  ,  469 


PLEA  PUIS  DARRIEN  CONTINUANCE. 

If  a  plea  pleaded  puis  darrien  continuance,  good 
in  form,  be  yerified  by  aiBdayit»  and  there  be 
also  an  affidavit  under  the  rule  H.  T.  4  Will. 
4,  s.  2,  the  Judge  at  Nisi  Prius  will  receiye  it, 
although  there  may  be  reason  to  belieye  that 
it  is  pleaded  for  delay.  .TA«  Corj^oratiw^  of 
Ludlow  y.  Tyhr.  637 

POACHING. 

1.  A  person  who  Is  employed  by  a  lord  of  a 
manor  as  a  watcher  of  bis  game  preserves,  is 
a  person  having  authority  to  apprehend 
night  poachers,  and  he  need  not  have  any 
written  authority  from  the  lord  of  the  manor. 
Bex  y.  Price.  178. 

2.  Where  a  person  is  found  night  poaching  on 
the  manor  of  A.,  by  one  of  his  watchers,  and  is 
pursued  off  the  manor,  and  then  on  to  it  again, 
and  there  snaps  his'gun  at  the  watcher,  1  e 
is  guilty  of  a  capital  offence,  under  the  stat. 
.9  Geo.  4,  0. 81,  ss.  11  A  12.  Bnd. 

8.  The  servant  of  the  owner  of  a  wood  attemp- 
ted to  apprehend  a  poacher  whom  he  found 
there  at  eight  o'clock  on  the  morning  of  the 
17th  of  December,  and  the  poacher  shot  at 
him :— Held,  that  this  was  not  a  capital  of- 
fence  within  the  stat  9  Geo.  4,  c.  31,  ss.  II 
and  12,  as  there  was  no  proof  that  the  poacher 
was  in  pursuit  of  game  an  hour  before  sunrise. 
Bex  y.  TwUinwif  188 

4.  The  9tii  sect  of  the  sUt  9  Geo.  4,  c.  69, 
which  relates  to  night  poaching,  creates  two 
distinct  offences ;  First,  the  entering  in  the 
night  on  land,  to  the  number  of  three,  some 
one  of  them  being  armed ;  and  second  the 
being  in  the  night  on  land  to  the  number  of 
three,  some  one  of  them  l>eing  armed.  Bex 
y.  ITeafifWeib,  184 

5.  The  form  of  indictment  for  night  poachins 
given  in  Jery.  Arch,  is  good.  Jhid. 

6.  Whether  the  preferring  of  an  indictment 
against  a  party  for  night  poaching,  is  a  com- 
mencement of  the  prosecution  within  sect  4 
of  the  stat  9  Geo.  4,  c.  69,  so  as  to  warrant 
the  conviction  of  the  party  on  another  indiet- 
ment preferred  four  yean  after  the  offence, 
qusDre.    Bex  r.  KiUmineter.  228 

7.  To  sustain  an  indictment  for  night  poaching, 
armed,  Ac,  the  parties  must  have  been  in 
the  place  charged  in  the  indictment  with  in- 
tent  to  destroy  game,  Ac.  there,  and  it  is  In- 
ouml>ent  on  the  prosecutor  to  eonyince  the 
jury  that  the  defendants  had  an  intent  to  de- 
stroy game,  Ac.  in  the  particular  place  men- 
tioned in  the  indictment    Bex  v.  Oainir» 
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8.  Gamekeepers  being  in  a  preserve  between 
twelve  and  one  at  night,  heard  the  firing  of 
two  guns,  and  proceeding  in  the  direction  of 
the  sound  met  with  two  persons  who  had 
neither  guns  nor  game  upon  them,  nor  were 
either  found  near  them.  The  gamekeepers 
immediately  seised  them,  without  calling  on 
them  to  surrender,  or  in  any  way  notifying 
to  them  who  they  were.  The  keepers  were 
wounded,  one  of  them  seriously : — Held,  that 
the  prisoners  who  wounded  them  might, 
under  the  circumstances,  and  taking  into 
consideration  the  situation  and  the  time  of 
the  night,  ^c.,  be  properly  convicted  under 
the  stat  9  Geo.  4,  c.  81,  ss.  11  A 12.  Bex  v. 
Taylor  and  PenwrigkL  266 

9.  Semble,  that  in  cases  of  night  poaching,  all 
who  are  at  the  placCi  each  acting  his  pa^t  with  a 
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common  intonty  are  eqnallj  gwltj,  ilihongh 
some  only  are  bodUy  upon  the  land : — Held, 
that  thoee  who  are  watohing^at  the  outside  of 
a  preserve  for  the  purpose  of  giving  the  alarm 
on  the  approach  of  the  gamekeeper  to  others 
who  are  in  the  preserve,  and  who  afterwards 
go  into  the  preserve  for  that  purpose,  are 
equally  guilty  with  those  who  enter  the  pre- 
serve at  first    Bex  v.  Pattey  and  Meadowt, 

282 

10.  On  an  Indiotment  for  night  poaching  by 
four,  one  being  armed,  semble,  that  if  two 
enter  the  Und  laid  in  the  indictment,  and  tibe 
other  two  remain  outside  the  preserve,  but 
are  of  the  same  party,  and  are  there  for  the 
same  purpose,  all  ought  to  be  found  guilty. 
Bex  V.  Loekett,  300 

11.  If  the  servant  of  A.  (who  is  not  lord  of  the 
manor)  find  a  night  poacher  on  the  land  of 
B.,  and  pursues  him  with  intent  to  take  him, 
this  is  such  an  attempt  at  an  illegal  arrest^ 
that>  if  the  poacher  shoot  the  servant  wi^ 
the  gun  he  has  in  his  hand,  and  kill  him 
Bex  V.  Davit,  786 

12.  Where  gamekeepers  find  poachers  in  a  wood 
they  need  not  give  any  intimation  by  words 
that  they  intend  to  apprehend.  The  circum- 
stances are  sufficient  notice ;  and  if  a  person 
out  poaching  see  a  man  running  after  him, 
he  may  fairly  presume  that  the  person  means 
to  apprehend  hinu  Ihid, 

13.  Large  stones  are  offensive  weapons,  within 
the  meaning  of  the  stat.  0  Geo.  4,  c.  69,  s.  0, 
(relating  to  night  poaching,)  if  the  jury  are 
satisfied  that  the  stones  are  of  a  description 
capable  of  inflicting  serious  iiuury,  if  used 
offensively,  and  were  brought  and  used  by 
the  defendants  for  that  purpose.  Bex  v. 
Qrice,  80S 

14.  In  indictments  for  night  poaching,  it  is 
advisable  to  Insert  a  distinct  averment  that 
the  defendants  were  armed  when  they  en- 
tered and  were  in  the  land,  in  addition  to 
the  usual  allegation,  *'  being  then  and  there 
by  night  armed  as  aforesaid."  i^ea;  v.  Wilke, 

811 
POLICE. 
See  MoNBT  or  Accusbd  Pkrborb.— Trespass. 
POOR. 

1.  A  warrant  of  distress  against  an  overseer 
fur  not  paying  over  his  balance  in  hand, 
must  distinctly  svt  out  the  summons,  the 
hearing  before  the  magistrate,  and  the  re- 
fusal to  pay ;  and  if  it  does  not  do  so,  it  is 
bad;  and  persons  granting  and  executing 
it  will  be  liable  in  an  action  of  trospaiis. 
Harria  v.  Stuart,  Gordon,  and  WateoH.   779 

2.  The  form  given  in  some  of  the  editions  of 
Burn's  Justice  is  bad  in  these  respects. 

Ibid, 
POSTPONING  TRIAL. 
1.  If  it  be  moved  on  the  part  of  the  prosecu- 
tion in  a  case  of  felony  to  postpone  the  trial, 
on  the  ground  of  the  absence  of  a  material 
witness,  the  practice,  where  the  absence  of 
the  witness  can  be  traced  to  the  acts  of  the 
prisoner  or  his  friends,  is  not  to  discharge 
the  prisoner  from  custody  except  on  very 
sufficient  bail,  but  where  no  collusion  ap- 
pears between  the  absent  witness  and  the 
prisoner  or  his  friends,  the  practice  is  to  dis- 
charge the  prisoner  on  his  own  recognisance. 
Bex  V.  Beardmore,  i97 


2.  It  bdag  soggMtcd,  before  tke  < 
ment  of  a  trial  for  Ibrgeiyy  thai  the  psity 
whose  name  was  forged  was  not  fbrthiiiwi 
ing,  though  under  reeogniiaiiee^  tiie  J«dge 
directed  the  prisoner  to  be  plaeed  ml  the  hmr, 
and  die  party  to  be  called  on  hie  reeegai- 
lance;  and  on  its  appearing  by  affidavit  tkat 
he  had  applied  to  the  prosecutor  to  kmnm  if 
the  matter  could  not  be  settled  vithost  a 
trial,  and  that  money  should  not  be  wmfSB^ 
if  it  could,  the  Judge  direded  the  trial  to  lie 
postponed,  and  the  prisoner  remanded  till 
the  next  Assises,  unless  he  foond  smties 
for  his  appearance,  and  gave  seven  daja*  no- 
tice of  bail.     Bex  v.  ParieJL  7SS 

3.  Where  a  trial  for  felony  is  postponed  en 
the  application  of  the  counsel  for  the  preee- 
cution,  on  the  ground  of  the  abeenee  of  a 
material  witness,  it  is  in  the  diaeretien  of 
the  Judge,  whether,  on  consideration  of  the 
circumstances  of  each  particular  case,  be 
will  order  the  prisoner  to  be  detaiaed  till  tfie 
next  Assises,  or  admit  him  to  bail,  or  dis- 
charge him  on  his  own  recbgnisaaee.  Bex 
V.  Oebom,  7W 

POUND  BREACH. 

See  RvBCVK  or  Cattls. 

PRACTICE. 

See  Begin,  Right  to.  Coctksbl.  Cotkmawt, 
1.  Elbctiko.  Ixpovndivg  BoCUMKilXS. 
MuTB.    PoBTPoirnra  Trial.    Triaju 

PRACTICE. 

1.  Assumpsit  for  money  lent>  and  on  an  ac- 
count stated,  with  a  plea  of  the  genecsl 
issue.  The  particulars  of  demand  were  only 
for  money  lent»  and  it  appeared  eleariyat 
the  trial  that  the  claim  was  not  money  tont, 
but  a  balance  arising  out  of  a  bet  on  a  hciee- 
race: — Held,  that  uxe  proper  course,  after- 
verdict  for  the  plaintiff,  was  not  to  grant  a 
nonsuit,  but  a  new  trial,  on  payment,  by  the 
plaintiff,  of  the  costs  of  the  first  trial  only, 
and  that  the  plaintiff  should  be  at  liberty  to 
amend  his  particular,  and  the  defendant  to 
plead  specially  the  illegality  of  the  transac- 
tion.    Steveney,  WiUingale.  191 

2.  If,  in  an  action  for  goods  sold,  there  be  a 
special  demurrer  to  the  count  upon  an  ac- 
count stated,  which  has  not  been  argued  at 
the  time  of  the  trial,  and  the  jury  find  for 
the  plaintiff  on  the  count  for  goods  sold; 
the  Judge,  if  it  be  a  proper  case  for  speedy 
execution,  will  order  i^  on  the  plaintii^ 
undertaking  to  enter  a  nolle  prosequi  as  to 
the  count  demurred  to.  Alleop  v.  Smith,  708 

3.  In  assumpsit  for  the  carriage  of  goods,  and 
on  an  account  stated,  the  defendant  pleaded 
non-assumpsit,  part  payment,  and  a  set-off 
as  to  part  The  cause  was  undefended,  and 
the  plaintiff  proved  a  greater  amount  for 
carriage  than  he  sued  for,  but  wished  to  al- 
low the  part  payment  and  set-off,  and  take  a 
verdict  for  the  balance.  The  Judge  directed 
a  verdict  for  the  plaintiff  for  the  balance, 
with  an  indorsement  on  the  postea  that  the 
two  other  sums  were  allowed  to  the  defen- 
dant.    Bntt  V.  Bvrke,  8M 

4.  Two  presentments  before  commissioners  of 
sewers,  the  one  as  to  I.  wall,  and  the  other 
as  to  P.  wall,  were  removed  by  eertiorafi, 
and  on  issues  joined,  were  to  be  tried  on  the 
Nisi  Prius  side  of  the  assises.    The  defen- 
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daat  entend  h\M  two  reeordi ;  L  wall  flnt 
in  the  oaiue  lut,  and  P.  wall  second  in  the 
cause  list  After  that  the  prosecntor  entered 
his  two  records ;  P.  wall  third  in  the  list,  - 
and  I.  wall  fonrth : — Held,  that  the  prosecu- 
tor had  not  the  right  of  haring  the  oases 
tried  on  his  records,  and  that  they  must  be 
tried  in  the  order  in  which  they  were  entered. 
Bex  ▼.  Lmgh.  813 

PRINCIPAL  AND  ACCESSARY. 

See  AuTBBroiB  Acquit.    R^csxtbb. 

PRINTER. 

Where  a  printer  has  been  employed  to  print  a 
-work,  of  which  the  impression  is  to  be  a 
certain  number  of  copies,  if  a  fire  break  out 
and  consume  the  premises  before  the  whole 
number  have  been  worked  off,  the  printer 
oannol  recover  any  thing,  although  a  part 
bare  actually  been  deliyered.  AcUard  y. 
Booth.  108 

PRISON. 

See  Nbwoats. 

PRISONERS'  COUNSEL. 

See  ConirsKiN 

PRISONERS'  POWER  OF  ATTORNEY. 

There  is  no  objection  to  a  prisoner  who  ia 
under  a  charge  of  felony  executing  before 
his  trial  a  power  of  attorney,  to  obtain 
money  from  a  savings'  bank,  for  the  purpose 
of  paying  his  attorney  for  conducting  his 
defence,  or  paying  any  other  bona  fide  debt 
Bex  T.  Coxon,  661 

PRIVILBOE. 

See  CoMTSVPT,  2. 

PRIVILEGED  COMMUNICATION. 

See  LiBBL,  10,  li. 

PRIVILBOBD  PUBLICATION. 

See  LiBBL,  17. 

PRIVILBOED  PERSON,  ARREST  OF. 

See  Mauciovs  Abbbst,  1. 

PROCESS. 

See  DwBLLQro-HonsB. 

PROMOTIONS,  240,  855. 

RAPB. 
See  AvTBsrois  Acquit,  2. 

1.  A  count,  charging  A.  with  a  rape,  as  a  prin- 
cipal in  the  first  degree,  and  B.  as  principal 
in  the  second  degree,  may  be  joined  with 
another  count,  charging  B.  as  principal  in 
the  first  degree,  and  A.  as  principal  in  the 
second  degree.    Bex  ▼.  Orajf  and  Wiee.  164 

2.  On  an  indictment  for  an  assault  with  intent 
to  commit  a  rape,  evidence  that  the  prisoner 
on  a  prior  occasion  had  taken  liberties  with 
the  prosecutrix,  is  not  receivable  to  shew  the 
prisoner's  intent.    Bex  v.  Lloyd.  318 

3.  In  order  to  convict  on  a  charge  of  assault 
with  intent  to  commit  a  rape,  the  jury  most 
be  satisfied,  not  only  that  the  prisoner  inten- 
ded to  gratify  his  passions  on  the  person  of 
the  prosecutrix,  but  that  he  intended  to  do  so 
at  all  events,  and  notwithstanding  any  resist- 
ance on  her  part.  Ibid. 

4.  The  presumption  of  law  that  an  infant  under 
the  age  of  fourteen  i^  unable  to  commit  a 


rape,  is  not  affected  by  the  statute  9  Geo.  4, 
0.  Sly  as.  16  ^  17.    BexY*  Oroombrtdge. 
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RECEIPT. 
See  FoseEBT,  13, 14. 
RBCEIVBJt. 

1.  An  indictment  charced  in  the  first  count  that 
A.  and  B.  killed  a  sheep,  mth  intent  to  eteal 
one  of  its  hind  less ;  and,  in  t^e  second  count 
that  C.  received  nine  pounds'  weight  of 
mutton  eo  etden  ae  aforeeaxd ;  and,  in  the 
third  count,  that  C.  received  the  mutton  '*  of 
a  certain  evil-disposed  person,"  scienter,  Ac. : 
— Held,  that,  on  this  form  of  indictment,  all 
the  three  prisoners  might  be  properly  con- 
yieted.    Bex  v.  WUeht  and  Cou^,      170 

2.  A  count  charging  A.  and  B.  with  stealing, 
and  C.  with  receiving  part  of  the  stolen 
property,  and  D.  with  receiving  other  part 
of  ue  stolen  property,  may  be  joined  with  a 
count  charging  C.  and  D.  with  the  eubstan- 
tlve  felony  of  jointly  receiving  the  whole  of 
the  stolen  property,  and  with  counts  charg- 
ing C.  and  D.  separately  with  the  substantive 
felony,  of  each  receiving  part  of  the  stolen 
property ;  and  it  will  be  no  objection  at  the 
trisJ  that  C.  and  D.  each  reoeived  part  nn- 
connectedly  with  each  other.  Bex  t.  Hat" 
tali,  Neal,  Mole,  and  Horeeman,  475 

3.  If  a  receiver  be  indicted  in  one  count  ai  an 
accessory,  and  in  another  count  for  the  sub* 
•tantive  felony  under  the  stat  7  ft  8  Geo.  4, 
0.  29,  B.  54,  this  is  not  misjoinder  which  can 
be  ts^en  advantage  of,  either  as  a  ground  for 
quashing  the  indictment,  or  of  demurrer.  It 
is  a  matter  quite  in  the  discretion  of  the 
Judge,  and  whenever  it  is  clear  that  there 
is  only  one  offence,  and  the  joinder  of  tha 
counts  cannot  prejudice  the  prisoner,  this  ob- 
jection ought  not  to  prevail.    Bex  v.  Anetin, 
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RECENT  POSSESSION. 
See  Labcbvt,  4. 

RECTOR. 
See  NniSAHOB,  2. 

REFORM  ACT. 
See  Pbrjubt,  2,  3. 

1.  In  an  action  against  an  overseer  for  a  pen- 
«  alty  under  section  76  of  the  Reform  Act,  2 

Will.  4,  c.  45,  for  wilfully  inserting  in  the  list 
of  voters  the  names  of  persons  not  entitled 
to  vote,  it  is  not  essential  that  the  defendant 
should  have  acted  from  any  corrupt  motive, 
it  is  sufficient  if  he  has  acted  wilfully.  Tarr 
M*Oahey.  .   $80 

2.  Form  of  declaration  and  pleas.  Ibid, 

REPAIRS. 
See  Lahdlord  and  Tbhaht,  6, 10,  28,  29. 

REPLY,  RIGHT  OF. 

See  CouNBBL. 

REPUTATION. 

See  Highway,  6.    Evidengb,  2, 4. 

RESCUE  OF  CATTLE. 

1.  If  a  hajrward  take  cattle  which  are  straying 

in  a  common  or  lane,  and  they  are  rescued 

as  he  is  taking  them  to  pound,  this  rescue  is 

indictable;  but  if  the  hay  ward  take  catae 
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which  are  dsniAge  feuant  in  the  inoloied 
land  of  any  privato  oeonpier,  the  reieoe  of 
them  before  thejget  to  the  pond  ie  notindict- 
able:  as  in  the  latter  eaa^,  till  the  cattle  get 
to  the  pond,  the  haprard  is  to  be  eonflidered 
the  mere  eerrant  of  the  occupier.  Bex  ▼. 
Bradtkaw,  233 

3.  Form  of  indictment  /6»d. 

BBSTITHTION. 

1.  The  Court  cannot  under  the  etat  7  A  8  Geo. 
4,  c.  29,  B.  57,  relating  to  a  reetitntion  of 
stolen  property,  order  a  Bank  of  England 
note  which  has  been  paid  and  cancelled,  to 
be  delivered  up  to  the  prosecutor  of  an  in- 
dictment against  the  party  who  stole  it 
Mex  V.  Stanton,  431 

2.  A  prisoner  had  been  conrieted  of  stealing 
money ;  it  appeared  that  he  had  left  in  the 
care  Of  another  a  horse,  which  it  appeared 
firem  the  eridence  of  the  case  he  must  have 
purchased  with  the  stolen  money:— Held, 
that  the  Court  who  tried  him  might  make  an 
order  for  the  delirery  of  the  horse  to  the  pro- 
secutor.   Btx  Y,  PowelL  MO 

REWARD. 

1.  Rewards,  under  thestat  7  4  8  Geo.  4,  e.  M, 
s.  28,  for  the  apprehension  of  offenders,  are 
not  confined  to  cases  where  the  person  ap- 
prehending has  had  a  loss  of  time,  or  has 
been  at  an  expense.    Bex  r.  Bamee.       IM 

2.  Where  a  reward  is  applied  for  under  the 
Stat  7  Oeo.  4,  c  64,  s.  28,  for  the  apprehen- 
sion of  an  offender,  and  the  facts  on  which 
the  application  is  grounded  haye  not  appeared 
in  evidence,  the  learned  Judge  will  require 
them  to  be  laid  before  him  on  affidavit 
Bex  Y.  Jonee,  1U7 

8.  The  phrase  "  bullock-stealing,"  in  the  stat 
7  Oeo.  4,  0.  64,  s.  28,  relating  to  the  allow- 
ance of  rewards  in  certain  cases  for  the  dis- 
covery of  offenders,  includes  all  cases  of 
cattle-stealing  of  that  particular  description, 
c.  g.  ox,  cow,  heifer,  Ac.    Bex  v.  Oillbraee, 
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RIGHT  TO  BEGIN. 

See  Bequx,  Right  to. 
ROBBERY. 
A.  and  B.,  when  riding  in  a  gig  together,  were 
robbed  at  the  same  time,  A.  of  his  money,  B. 
of  his  watch,  and  violence  used  towards  both. 
There  was  an  indictment  for  the  robbing  of 
A.,  and  another  indictment  fur  the  robbing 
of  B. :— Held,  tiiat  on  the  trial  of  the  first 
indictment,  evidence  might  be  given  of  the 
fact  of  the  loss  of  the  watch  by  B.,  and  that 
it  was  found  on  one  of  the  prisoners,  but  that 
no  evidence  ought  to  be  given  of  any  vio- 
lence offered  to  B.  by  the  robbers.  Bex  v. 
Booney,  515 

SACRILEGE. 
A  prisoner  was  indicted  under  the  7  4  8  Geo. 
4,  c.  29,  s.  10,  for  breaking  and  entering  a 
chapel,  and  stealing  several  fixtures,  and  a 
bell  not  fixed.  It  appeared  that  the  chapel 
was  a  Weslcyan  chapel,  and  not  a  chapel  of 
the  church  of  England :— Held,  that  the 
case  must  be  confined  to  the  act  of  simple 
larceny  for  stealing  the  beU.  Bex  r.  Mxon 
and  Scroop,  ^2 

SAVINGS'  BANK. 
See  P1U805BB8'  Power  of  Attobiobt. 


SCHOOL. 


Where  to  assumpsit  by  a  schoolmaster,  fer 
the  board  and  education  of  tha  defeadaata  , 
sons,  the  defendant  pleads  that  the  plaintiff  ' 
did  not  furnish  his  sons  with  proper  inatme- 
tion,  board,  and  lodging,  and  that  he  there- 
fore removed  them  fh>m  the  school,  he  muft 
confine  himself  to  evidence  as  to  the  treat- 
ment  of  his  own  sons,  and  cannot  go  eitlKr 
into  general  evidence  of  the  plainlaff'a  mode 
of  conducting  the  school,  or  into  evideaee  of 
his  conduct  with  reference  toother  particular 
boys.     ClemenU  v.  May.  67S 

SEDUCTION. 

1.  In  an  action  for  seduction  of  the  pbdntaff's 
daughter,  the  defendant  may  examine  wit- 
nesses to  prove  particular  acts  of  sexual  in- 
tercourse  between  the  plaintiff's  daagfater 
and  those  witnesses,  who  may  each  be  a&ked 
as  to  the  fact,  and  the  time  and  place  of  iu 
occurrence ;  but  if  the  jury  are  of  opinion 
that  the  defendant  had  such  intercourse  with 
the  plaintilTs  daughter  as  caused  him  to  be 
the  lather  of  the  child,  the  plaintiff  is  entitled 
to  the  verdict;  and  the  evidence  of  her 
unchastity  with  others  is  only  to  be  consi- 
dered in  mitigation  of  damages.  Verry  v. 
Watktne,  309 

2.  A.  occupied  two  farms  seven  miles  dlotant 
from  each  other.  A.  resided  at  one,  and  his 
son  and  daughter  at  the  other.  The  dangh- 
ter  acted  as  mistress  of  the  boose  at  the 
latter,  and  had  the  poultry  for  her  own 
benefit : — Held,  that  she  was  sufficiently  the 
servant  of  A.  for  him  to  maintsJn  an  action 
for  her  seduction.    HoUoway  v.  AhelL     528 

3.  If  is  not  absolutely  essential  to  prove  aetnal 
service  by  the  daughter;  it  is  sufficient  if 
she  was  under '  the  control  of   her  father. 

4.  If  a  young  girl  goes  to  live  with  a  family, 
they  maintaining  her,  and  she  being  neither 
a  servant  nor  a  temporary  visitor,  no  action 
for  seducing  her  would  lie.  Ibid. 

6.  In  a  case  of  seduction,  the  defendant  may 
shew  that  the  daughter  is  not  servant  of  the 
father  under  the  general  issue,  withoat 
pleading  specially.  Hid. 

SERVANT. 
See  Labcxny  bt  Servants.   Litsbt. 
If  a  servant,  when  he  is  taken  into  a  service, 
brings  a  written  character,  and  is  afterward* 
dissmtssed  for  ill  behaviour :    Semble,  that 
the  master  does   no  wrong,  if  before  he 
returns  the    character  to  the  servant,  be 
writes  upon  it  that  the  person  was  afterwards 
in  his  service,  and  dismissed  for  ill   be- 
haviour.    Taylor  v.  Bowan.  JO 
SHERIFF. 
See  Beqix,  Right  to,  1,  8.    DwsLLnro-BOusE. 
Habeas  Corpus. 

1.  In  an  action  of  trover  against  a  sheriff,  if  it 
appear  that  the  officer's  warrant  is  lost,  parol 
evidence  may  bo  given  of  its  contento,  wiih 
a  view  of  cunnecting  the  sheriff  with  the 
officer,  although  it  appear  that  a  book  is 
kept  at  the  sheriff's  office  in  which  an  entry 
is  made  of  all  warrants  granted  by  the 
sheriff,  and  thi^  book  is  neither  produced 
nor  called  for  on  the  part  of  the  plaintiff. 
Moon  V.  BaphaeL  i]5 

2.  If  an  execution  auditor  has  indemnified 


Index. 


939 


the  ahoil^  nhai  he  MQn  If  •?id«iM  m  m 

Mtion  agaiDst  the  sheriff  for  taking  the 
plaintiff's  goods  under  an  ezeontion  against 
a  third  person.    Proctor  y.  Lainaon.        629 

SHIPPING. 
Se§  Marslaughtbb,  1,  t,  3. 

1.  If  a  person  ship  goods  on  board  a  ressel, 
knowing  that  she  is  chartered,  ihe  consignee 
of  the  goods  can  maintain  no  actidn  aganist 
the  owner  of  the  ship  if  the  goods  be  ii^ored 
by  bad  stowage.    Major  y.  White,  41 

2.  If  the  shipper  of  goods  was  warned  as  to 
the  way  in  which  goods  would  be  stowed, 
the  consignee  cannot  maintain  any  action 
for  damage  occasioned  by  soeh  stowage, 
eyen,  if  the  stowage  were  bad.  Ibid, 

S.  A  ship's  hnsband  conyenanted  that  his 
ship  shonld  at  one  port  take  in  a  quantity 
of  brandy  and  oonyey  it  to  another  port,  and 
there  reeeiye  a  cargo  of  fruit,  Ac.  which  the 
freighters  of  the  ship  coyenanted  to  supply. 
He  did  not  take  the  brandy,  and  the  freigh- 
ters did  not  furnish  a  full  homeward  cargo ; 
for  which  he  reeoyered  damages  against 
them.  They  afterwards  brought  an  action 
against  his  widow  and  representatiye  to 
reooyer  damages  for  the  breach  of  his  eoye- 
nant : — Held,  that  they  could  not  reeoyer  In 
any  shape,  in  that  action,  either  the  dama- 
ffes  they  had  paid  him  or  the  eosto  they  had 
incurred  in  defending  the  former  action, 
although  they  were  preyentad  from  obtain, 
ing  the  homeward  cargo  by  the  neglect  of 
the  ship's  husband  in  not  taking  in  the 
brandy.     Walton  y.  Foikergill,  802 

4.  Where  two  brokers  are  referred  to  in 
adyertisemento  by  a  ship-owner,  and  one 
procures  the  cargo  and  reoeiyee  the  freight^ 
and  the  other  pays  the  charges  for  clearing 
out  the  ship,  Ac,  the  latter  mast  share  the 
commission,  Ac.  with  the  former,  and  can- 
not by  the  nsaffe  of  trade,  maintain  an 
action  ag&inst  the  ship-owner.  HaU  r, 
Bwmn.  711 

BHOOTING. 
See  PoACHiva. 

1.  A  sent  a  tin  box  to  B.  containing  thre* 
pounds  of  gunpowder  and  two  detonators* 
which  were  intended  to  ignite  the  gunpowder 
when  any  person  opened  the  box,  and  so 
destroy  we  person  who  opened  it: — Held, 
that  this  was  not  an  "  attempt  to  discharge 
loaded  arms  at  B."  within  the  stat.  0  Geo. 
4,  c.  81.  u.  11  A  12.    Bex  y.  Mount/onL  242 

2.  A  person  intending  to  shoot  at  and  kill  L., 
shot  at  H.  mistaking  him  for  L.  but  did  not 
kill  H.  On  an  indictment  in  the  usual  form 
for  shooting  H.  with  intent  to  murder  H.,  Ac, 
the  Judge  left  it  to  the  jury  to  ssy  whether 
there  was  an  intent  to  murder  H.;  but  his 
lordship  laid  it  down  that  the'  law  infers 
that  a  party  intends  to  do  that  which  is  the 
immediate  and  necessaiy  effect  of  the  act 
which  he  commits.    The  Jury  found  that  the 

Prisoner  did  not  intend  to  do  any  harm  to 
[.,  and  the  Judge  directed  an  acquittal  to 
be  recorded.    Bex  y.  Holt.  618 

8.  On  an  Indictment  for  maliciously  shoofing, 
one  act  of  shooting  may  be  laid  in  one  set 
of  connte  as  being  with  intent  to  murder, 
Ac.  H.,  and  in  another  set  of  counto  as  with 
intent  to  murder,  Ac.  L.  Ibid, 


8LAKDXB. 

See  LiBBL. 

1.  In  an  action  for  slander,  the  plaintiff  may 
giye  eyidence  of  ■anything  that  the  defend- 
ant  afterwards  said,  that  goes  to  show  malice 
in  the  defendaiit,  proyided  that  it  cannot  be 
the  subject  of  another  action ;  therefore  the 
plaintiff  may  giye  eyidence  that  the  defen- 
dant repeated  the  same  words  at  a  subse- 
quent time,  er  spoke  on  the  subject  of  thie 
action,  but  cannot  .go  into  eyidence  of  other 
words  subsequently  spoken,  if  those  words 
may  be  the  subject  of  another  action.  JPe- 
/riee  y,  Daviee,  112 

2.  On  the  trial  of  an  action  for  slander,  the 
plaintiff  may  go  into  evidence  to  shew  that 
he  had  reeoyered  in  a  previous  action  for 
slander  against  the  defendant's  son,  and  that 
after  the  trial  of  that  action  he  sent  to  the 
defendant's  attorney  to  compromise  the  pre- 
sent action.  Ibid. 

SPIRITS. 
The  Stat  24  Geo.  2,  c.  40,  s.  12,  which  prevents 
a  person  from  recovering  for  spirits  supplied 
to  a  smaller  amount  than  20«.  at  a  time,  does 
not  apply  to  spirjta  supplied  by  a  hotel- 
keeper  to  a  guest  who  is  resident  in  his  ho- 
teL    Proctor  y.  NickoUon.  67 

STABBING. 
See  Wovimiiro. 

STAMP. 
See  Attobhbt,  4. 

1.  Whether  an  agreement  for  a  lease  shall 
enure  as  a  present  demise,  is  a  question  of 
intention  to  be  collected  fh>m  the  instru- 
ment ;  therefore,  where  an  agreement  for  a 
lease  contMued  a  stipulation  as  to  the  terms 
upon  which  the  tenant  should  hold  till  a 
lease  was  granted,  but  also  contained  a  pro- 
viso that  it  should  not  be  construed  or  taken 
to  operate  as  a  lease  or  actual  demise : — 
Held,  that  it  did  not  require  a  lease  stamp. 
Perring  v.  Brooke.  360 

2.  Where  a  letter  written  by  the  plaintiff  to 
the  defendant,  containing  terms  of  agree- 
ment, is  oalled  for  by  him  at  the  trial,  and 
produced  on  notice  by  the  defendant,  it  is 
in  the  Custody  of  the  Court ;  and  if  it  ap- 
pears not  to  be  stamped,  the  Judge  will  per- 
mit the  plaintiff  to  send  a  person  with  it  to 
the  stamp  office,  accompanied  by  an  officor 
of  the  Court     Clementev.May,  678 

STATUTE  OP  FRAUDS. 

^eeWiLL. 

STBAM  VESSEL. 

See  MARSLAVeHTBB,  1,  2. 

STOPPAGE  IN  TRANSITU. 
See  LxBB,  1. 
SURGEON.       , 

A  surgeon  is  responsible  for  an  iqjary  done  to 
a  patient,  through  the  want  of  proper  skill  in 
his  apprentice ;  but  in  an  action  against  him, 
the  plaintiff  must  shew  that  the  Injury  was 
produced  by  such  want  of  skill,  and  it  is  not 
to  be  inferred.  And  if  a  person  goes  into  a 
surgeon's  shop  and  asks  to  be  bled,  saying 
he  has  found  relief  from  it  before,  and  does 
not  consult  the  person  there  ai  to  the  pro- 
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priety  of  performing  the  operation,  if  there 
are  no  external  indications  of  its  being  im- 
proper, such  person  is  justified  in  performing 
it,  and  the  surgeon  will  not  be  answerable 
for  its  not  producing  a  beneficial  result. 
Hancke  y.  Hooper.  81 

TENDER, 
See  IiriiKSBPBR,  1,  2. 

THREATENING  LETTER. 

A  prisoner  was  indicted  for  eending  a  threat- 
ening letter.  The  only  eridenoe  against 
him  was  his  own  statement,  that  he  should 
never  have  written  it,  but  for  W.  G.— Held, 

.    not  suffioient    Rex  v.  Howe,  208 

TITHES. 
See  EviDBVCE,  4. 

TRADE,  USAGE  OF. 

See  UsAQB  OF  Tradb. 

TRESPASS. 

iSSse  DwELLixo-HOusB.    False  lMPBi80HiCBnT. 

Lights,  3.     Maqistrate.     PuABura,  3. 

Watee,  4. 

1.  A.,  before  he  entered  the  police  force,  sent 
a  certificate  of  his  good  character,  signed 
by  the  Colonel  of  the  8th  Hussars,  to  the 
commissioners  of  police.  On  his  dismissal 
from  that  force,  the  certificate  was  returned 
to  the  plaintifi',  inclosed  in  a  letter  signed  by 
the  defendant,  the  certificate  being  stamped 
with  the  word«  ''Dismissed  the  police  ser- 
Tice :" — Held,  that  for  stamping  these  words, 
trespass  was  not  the  proper  form  of  action  j 
and  also,  that  this  was  not  evidence  to  go 
to  the  jury  that  it  was  done  by  the  defend- 
ant,  or  by  his  order.     Taylor  v.  Rowan.    70 

2.  If  in  trespass  for  taking  goods,  the  defend- 
ants pleaded  that  W.  L.  was  possessed  of  a 
room,  and  that  they,  as  his  servants,  remov- 
ed the  goods,  which  were  encumbering  the 
room,  to  a  convenient  distance,  this  plea  is 
disproved  if  it  be  shewn  that  the  defendants 
locked  up  the  goods  in  the  room  and  took 
away  the  key.    Jonee  v.  Lewie.  343 

8.  In  trespass  for  breaking  the  plaintiif 's  close, 
called  Clover  Hill,  the  defendants  pleaded 
Not  Guilty,  and  that  the  close  was  not  the 
plaintiff's.  The  real  name  of  the  close  ap- 
peared to  be  Clover  Moor,  The  Judge  or- 
dered the  record  to  be  amended  by  Inserting 
the  word  Moor  instead  of  Hill.  Howell  v. 
Thomas.  342 

4.  If,  on  both  the  pleas  above  mentioned,  the 
jury  find  a  verdict  fur  the  plaintiff  with 
nominal  damages,  the  plaintiff'  will  be  enti- 
tled to  no  more  costs  than  damages.      Jbid. 

5.  A.  commissioned  her  brother  to  buy  a  cow 
for  her,  and  a  fortnight  afterwards  he  bought 

'  a  cow ;  but  before  the  cow  had  either  come 
to  the  plaintiff's  hands,  or  she  had  assented 
to  the  purchase,  the  cow  was  taken  by  the 
defendant: — Held,  that  A.  had  such  a  pro- 
perty in  the  cow  as  would  enable  her  to 
maintain  trespass.     TKomae  v.  Philipe,    678 

TRLLL. 
See  Counsel.    Mdte.    Praoticb,  4. 

Where,  in  a  case  of  murder,  which  had  occu- 
pied the  whole  of  the  day,  the  Judge,  after 
he  had  commenced  his  summing  up,  ad- 
journed the  court,  in  consequence  of  the 


noise  made  by  the  erowd  in  flie  hsJl,  kk 
lordship  orderod  that  two  bailiffs  shovld  b» 
sworn  to  keep  the  jury  together  till  the  tt«xt 
day,  and  that  the  jury  shonld  be  supplied 
With  suitable  refreshment  and  aeeommoda- 
tion  by  the  high  sheriff,  and  next  d^  hia  lord^ 
ship  recommenced  his  snmming  ap  the  eri- 
denoe.   HexY.  Clay.  278 

TROVER. 
See  Parish  Booe». 
1.  A  written  demand  in  trover,  made  by  A*  B., 
stated  that  he  held  the  plaintiff's  power  of 
attorney ;  and  the  defendants'  attorney  said, 
in  the  presence  of  the  defendants,  that  be 
would  admit  the  service  of  the  demand  and 
tender  of  the  charges,  but  that  the  defend- 
ants declined  to  deUverthe  goods,  and  woeld 
leave  A.  B.  to  seek  such  remedy  as  the  law 
would  give  him : — Held,  that  it  was  not  ne- 
cessary on  the  trial  of  the  cause  to  prodnee 
the  power  of  attorney.    Leukkart  v.  Ooaper, 

•2.  A.  lent  goods  to  B.,  who  died,  and  on  his 
death  the  goods  came  into  the  possession  of 
C.,  who,  when  the  goods  were  demanded  of 
liim,  said  he  could  do  nothing  but  what  the  ^ 
law  required.  C.  did  not  afterwards  deliver 
up  the  goods: — Held,  in  an  action  of  trover, 
to  be  a  sufficient  conversion  by  C.  Amee 
T.Hiekolae,  339 

3.  In  an  action  of  trover  the  general  rule  is, 
that  the  damages  should  be  the  value  of  the 
thing  taken;  and  if,  in  trover  the  defendant 
only  plead  that  he  did  not  convert  the  goods, 
his  counsel  will  not  be  allowed  to  erosa-ez- 
amine  the  plaintiff^s  witnesses,  to  shew^  in 
mitigaUon  of  damages,  that  the  goods  taken 
rediy  belonged  to  a  third  person.  Finck  v. 
Blount.  478 

4.  A  person  who  obtains  goods  on  ooatnet» 
not  having  the  means  nor  the  intention  of 
paying  for  them,  is  a  oompeteat  witaeas  in 
an  action  of  trover  by  the  person  of  whoas  be 
obtained  them,  to  recover  possession  of  them 
flrom  a  person  to  whom  he  parted  with  them 
at  a  less  price  than  he  had  engaged  to  pay 
for  them.     Trie^ner  v.  Soddy,  718 

6.  A  box  was  sent  by  A.  to  an  inn  kept  by  B., 
who  booked  parcels  for  carriers,  but  did  not 
receive  anything  for  so  doing.  The  peieon 
who  took  the  box  told  B.  to  keep  it  till  A. 
called  for  it,  to  which  B.  answered,  ''Yeiy 
well."  On  A.'s  calling  for  it,  the  box  was 
missing,  and  B.  said  he  supposed  some  carrier 
had  taken  it  by  mistake : — Held,  in  an  action 
of  trover  by  A.,  and  against  B.,  that  this  was 
no  evidence  of  a  conversion.  WUliame  v. 
Oeeeey.  777 

6.  Special  damage  may  be  recovered  in  trtrrcr 
if  laid  in  the  declaration.    Davie  v.  OeweiL 

SH 

7.  Therefore,  where  in  trover  for  a  horse  it  was 
laid  as  special  damage,  that  the  plaintiff  was 
obliged  to  hire  other  horses : — Semble,  that 
the  amount  of  damages  should  be  the  vahie 
of  the  plaintiff's  horse  when  taken,  and  the 
sum  he  paid  for  hire,  deducting  what  would 
have  been  the  expense  of  keeping  his  own 
horse  for  the  time.  Ibid, 

U6AGB  OF  TRADB. 

Usage  of  trade  is  a  general  and  prevaUing 
course  of  business,  and  witnesses  who  aie 
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called  to  proye  it,  should  eanie  their  mindi 
to  revolre  other  instances  known  to  them  of 
its  haying  been  acted  on.    BaU  y.  Bemon, 

711 
TJSB  AKD  OCCUPATION. 
Se0  Lawdloro  AMD  TnriaT* 
VARIANCE 
Set  PnBJxmr,  6,  6,  7. 
I  f.  In  an  action  on  the  case,  a  plaintifF,  in  the  first 
oonnty  claim  the  right  to  the  nse  of  a  well  as 
appartonant  to  "  a  certain  dwelUng-honse;" 
and  in  a  second  count  complain  that  the  de- 
fendant obstraeted^wator-eonrse,  which  the 
plaintiff  claims  as  appartonant  to  "  a  certain 
otk€r  dwelling-honse/'  the'word  "  other*  is 
here  not  matter  of  description,  and  therefore 
it  is  no  ground  of  nonsuit  that  both  the  rights 
nedwerei 


i  appurtenant  to  the  same  house. 
Taylor  y.  BtnnetL  829 

VBNUB. 

iSBM  CoysHAirT,  1.   For6brT|15.    Labcbky,  6. 

If  a  felony  be  oommittod  in  that  part  of  the 
county  of  a  town  which  had  been  added  to 
it  by  the  Boundary  Act,  2  ft  3  Will.  4,  c.  64, 
and  the  Municipal  Reform  Act,  6  A  6  WilL 
4,  c  75,  it  is  triable  in  the  county  of  the 
town.    Mwy.PUhr.  887 

VESTRY  CLERK. 

Stt  WinniBS,  10. 

VOTERS,  LIST  OF. 

•  /SSm  Rbfohm  Act. 

WAREHOUSE  KEEPER. 

St*  Libit,  1. 

WARRANTY. 

1.  Bone  spayin  in  the  hook  is  unsoundness  in 
a  horse,  and  therefore  is  a  breach  of  warranty 
of  soundness,  whether  it  produces  lameness 
apparent  at  the  time  of  the  warranty  or  not, 
and  though  it  may  not  produce  lameness  for 
years  ailer.     Watwn  y.  Dtnton.  86 

2.  A.  sold  a  to  B.,  picture  warranting  it  a  Claude. 
B.  sold  it  to  J.,  and  warranted  it  a  Claude  to 
him.  The  picture  was  not  a  Claude,  and  J. 
brought  an  action  against  B.  on  the  warran- 
ty. B.  defended  the  action,  and  J.  rfecoyered 
damages  and  costs  against  him.  B.  then 
brought  an  action  agslnst  A.  upon  the  first 
warranty : — Held,  tiiat  B.  was  in  this  action 
entitied  to  recoyer  against  A.  the  amount  of 
the'damages  and  costs  that  B.  had  paid  to  J., 
and  also  the  costs  incurred  by  B.  in  defend- 
ing the  first  action.  But,  that>  if  the  jury 
should  be  of  opinion  that  the  sale  from  B.  to 
J.  was  not  a  real  sale  of  the  picture,  in  the 
ordinary  course  of  business,  but  merely  a 
colourable  sale,  on  the  usurious  discount  of  a 
bill,  they  ought  to  disallow  these  sums. 
Pennelly,  Woodhum.  117 

8.  If  a  person  has  bought  a  horse  with  a  war- 
ranty, which  has  been  broken,  and  he  ten- 
ders the  horse  back  to  the  seller,  who  refuses 
to  receive  it,  the  buyer  is  entitled  to  keep  the 
horse  for  a  reasonable  time,  till  he  can  fkirly 

^  sell  it,  and  may  recoyer  against  the  seller  for 
keeping  the  horse  during  that  time.  EUi9 
y.  Chinnock,  109 

4.  Where  timber  was  sold  warranted  "sound," 
and  an  issue  was  taken  as  to  whether  it  was 
sound  or  not,  eyidenoe  was  allowed  to  be 
giyen^  with  a  yiew  of  shewing  that  in  the 


timber  trade  the  word  ''sound"  had  a  tech- 
nical and  conyentional  meaning.  WoodKautt 
y.  Swifu  310 

6.  If,  in  an  action  on  a  warranty  of  pictures,  it 
appear  that»  before  the  sale,  Uie  vendor  sta- 
ted to  the  vendee  that  they  were  the  works 
of  a  particular  master,  it  will  be  for  the  Jury 
to  consider  whetiier  the  vendor  made  this 
representotion  as  a  part  of  the  contract  of 
sale,  or  whether  the  defendant  made  the  re- 
presentation as  matter  of  opinion  only. 
Power  y.  JSarkam,  866 

8.  If,  in  such  an  action,  the  defendant  plead 
non  assumpsit  only,  the  genuineness  of  the 
pictures  is  not  in  issue,  and  the  jury  only 
need  consider  it  with  a  view  to  the  amount 
of  damages.  Ihid, 

7.  A.  bought  a  horse  of  B.,  in  Yorkshire,  for 
45/.,  warranted  sound,  and,  after  bringing  it 
to  London,  sold  it  to  C.  for  65/.,  which  he 
was  obliged  to  repay  C,  the  horse  proving 
unsound;  and  A.  sold  the  horse  at  auction, 
as  unsound,  for  17/.  14«.  M.  .-—Held,  that  in 
an  action  on  the  warranty  by  A.  against  B.,* 
he  eenld  not  recover  the  10/.  profit  which  he 
was  obliged  to  repay,  though  laid  as  special 
damage ;  and  that  the  measure  of  damages 
was  the  difference  between  the  value  of  the 
horse,  if  sound,  (of  which  the  price  was  only 
ttrong  evidence),  and  the  sum  it  brought  as 
unsound.     Clare  v.  Maynard,  741 

8.  Held,  also,  that  A.  could  not  recover  the 
expenses  of  obtaining  a  certificate  of  un- 
soundness firom  the  Veterinary  College,  or 
of  counsers  opinion;  but  that  he  was  enti- 
tied to  be  paid  the  expenses  of  bringing  the 
horse  to  London,  and  of  ite  keep.       lUd, 

WATER. 
See  Wbll. 

1.  If  an  ancient  diteh  has  at  one  end  ancient- 
ly opened  into  a  stream,  and  the  owner  of 
a  mill  on  the  stream  has  kept  the  opening 
at  the  end  of  the  ditch  closed  for  twenty 
years  and  more,  without  interruption,  that 
would  give  the  mill-owner  such  a  right  to 
keep  it  closed,  that  the  owner  of  the  land 
a<yoining  the  ditch  would  not  be  justified  in 
re-opening  the  communication,  although  it 
might  appear  that  the  communication  be- 
tween the  diteh  and  the  stream  was  ancient. 
J>rewett  and    TovU  y.  Sheard  and  Price, 

465 

2.  If  the  owner  of  the  water-mill  worked  by 
a  ground-shot  wheel  at  a  low  head  of  water, 
alter  the  wheel  to  a  breast-shot  wheel,  which 
requires  a  high  head  of  water,  and  after  that, 
for  twenty  years  and  more,  discontinue  the 
use  of  the  breast-shot  wheel,  and  resume  the 
use  of  the  ground-shot  wheel,  his  discontinu- 
ance  will  cause  the  mill-owner  to  lose  his 
right  to  the  higher  head  of  water.         Ifnd» 

8.  If  a  defendant,  in  one  plea,  cl^m  to  have 
water  flow  fVom  a  mill-stream  to  a  diteh  at 
all  timee,  and  in  another  plea  claim  the 
right  only  at  the  time  of  flaekeep  and  the 
jury  find  the  right  in  his  favour  at  all  timee, 
the  Judge  will  discharge  the  jury  as  to  the 
claim  at  the  time  of  flashes.  ,        Ihid* 

4.  IC  in  Ro  action  against  two  for  diverting ' 
water  from  a  mill,  it  appear  that  on  one 
day  both  defendante  cut  a  trench  in  tho 
bank  of  the  mill-stream  alleging  that  they 
had  a  right  to  do  so,  and  that  the  trench  be- 
ing filled  up,  one  of  tho  defendante  re- 
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opened  it,  it  will  be  for  the  jury  to  say, 

whether  both  defendants  did  not  concur,  in 

the  re-opening  of  the  trench.  Ibid. 

5.  Form  of  pkas.  Ibid. 

WAY. 
See  Hmhwat. 

1.  If  a  rivht  of  waj  be  pleaded  for  the  inha- 
bitant hooBeholden  of  M.  to  fetch  water, 
a,n  inhabitant  householder  of  M.  may  be 
examined  as  a  witness  in  support  of  the 
plea,  under  the  stat  3  ft  4  Will.  4,  o.  42,  s. 
26.     Knight  Y.  Woore.  258 

2.  Defendant  pleaded  right  of  way  for  the  in- 
habitant householders  of  M.  to  carry  goods 
and  fetch  water.  The  Jury  found,  that  they 
had  a  right  of  way  to  fetch  water  and  water 
horses,  but  negatived  the  right  of  way  to 
carry  goods : — Held,  that  as  to  the  right  of 
way  for  fetching  water,  a  verdict  should, 
under  the  rule  of  H.  T.  4  Will.  4,  c.  5,  be 
entered  for  the  defendant;  and  as  to  the 
carrying  of  goods,  for  the  plaintiff;  and 
that,  as  to  the  watering  of  horses,  the  ver- 
dict was  inoperative.  Ibid. 

8.  In  an  action  for  obstructing  a  way  granted 
by  a  lease  firom  the  defendant  to  Uie  plain- 
tiff, the  Judge  will  receive  evidence  of  the 
state  of  the  premises  at  the  time  of  grant- 
ing the  lease,  and  will  then  put  a  construc- 
tion on  the  lease  as  to  the  line  along  which 
the  way  granted  is ;  but  he  will  not  receive 
evidence  or  declarations  or  acts  of  the  par- 
ties, either  before  or  after  the  lease,  as 
shewinff  where  the  way  is,  or  was  intended 
to  be ;  but  if  it  be  uncertain  on  the  words  of 
the  grant  which  of  two  ways  is  intended, 
the  Judge  will  receive  parol  evidence  to 
shew  which  of  the  two  he  meant  to  grant. 
0*bom  V.  Wise,  761 

4.  If  a  way  granted  by  a  lease  cannot  be 
used  by  reason  of  its  passing  over  the  land 
of  third  persons,  and  there  is  no  other  way 
to  the  lessee's  house,  he  is  entitled  to  a 
way  of  necessity  to  the  nearest  public  high- 
way, by  the  shortest  line,  across  the  gran- 
tor's land.  Ibid, 

5.  The  grantee  of  a  private  way  is  the  person 
to  make  it  /  bid, 

6.  Whether  a  lessee  of  building-ground  is  en- 
titled to  a  way  of  necessity  for  carriages  to 
go  to  the  houses  when  built — QusBre.    Ibid. 

WELL. 
In  an  action  on  the  case  for  disturbing  the 
plaintiff  in  the  use  of  a  well,  by  putting 
rubbish  into  it,  the  plaintiff  will  be  entitled 
to  recover,  if  by  means  of  the  rubbish,  the 
water  has  been  shallowed,  and  the  well  ren- 
dered less  convenient  for  use  ;  but  if  the 
effect  was  only  to  make  the  water  tempo- 
rarily muddy,  that  is  too  minute  a  damage 
to  support  the  action.     Taylor  v.  Bennett. 

829 

WILL. 
See  EjBcnfXirr. 
The  attestation  of  a  will  of  lands  purported 
that  tlM  will  had  been  signed  by  the  testa- 
tor in  the  presence  of  three  witnesses,  who, 
in  his  presence,  and  in  the  presence  of  each 
other,  signed  the  attestation.  To  prove  the 
execution  of  the  will,  one  of  the  three  wit* 
nesses  was  called,  and  he  stated  that  he  and 
one  of  the  other  witnesses  saw  the  testator 


sign  the  will,  but  that  the  third  witaeea  was 
not  then  present,  though  the  signacare  t» 
the  attestation  was  in  his  hand-wtitins: — 
Held,  that  this  was  not  sufficient  proof  oC 
the  will,  without  either  calling  the  tkM 
witness,  or  aoooonting  for  his  abienca.  Dm 
d.  Sarbome  v.  Letoie,  it  A 

WITNESS. 
See   Baitkbupt,  1.    Bill  of   Excbabss,  2. 
EviDBMCB.     Landlord    aitd    Tehastt,   2, 
13.    LnBL,  2.    Pbbjvbt,   I.    T&otkb,  4. 
Wat. 

1.  If  a  witness  ia  called,  and  haa  only  an- 
swered an  immaterial  question,  when  bis  ex- 
amination is  stopped  by  the  Judge,  the  op- 
posite party  has  no  right  to  erosa-ezaaine 
him.     Oreevjf  v.  Carr,  64 

2.  A«  was  to  be  tried  for  felony  at  the  aaaaei 
for  the  county  of  W.,  and  B.,  s  mAtcrnl 
witness  for  A.,  was  committed  to  the  W.  dtf 
prison  for  further  examination,  on  a  efaaige 
of  felony:— Held,  that  before  the  trial  of 
A.,  the  governor  of  the  W.  eitj  prison  onght 
to  allow  A.'s  attorney  to  see  B.  in  hia  pre- 
sence.   Bex  V.  Simmomde.  176 

8.  It  is  not  usual  to  cross-examine  witoeascs 
to  character,  exeept  the  counsel  eroae-ex- 
amining  have  some  distinct  charge  to  which 
to  cross-examine  them.    Bex  v.  HodgHn. 

298 

5.  Before  the  child  is  examined  as  a  witness, 
the  Judges  must  be  satisfied  that  the  chfld 
feels  the  binding  obligation  of  an  oalh  from 
a  general  course  of  religions  education ;  and 
the  effect  of  the  oath  on  the  conscience  of 
the  child  should  arise  from  religons  feelinp 
of  a  permanent  nature,  and  not  from  instruct 
tion  reoently  communicated  for  the  purpoeee 
of  a  triaL  Therefore,  where  it  appeared, 
that,  up  to  a  very  recent  period,  a  girl  aged 
eight  years  was  totally  ignorant  of  religion, 
but  had  some  religious  instruction  given  ber 
with  a  view  to  her  being  examined,  but  at 
the  trial  shewed  that  she  had  no  real  under- 
standing on  the  subject  of  religion  or  a  fa- 
tnre  state,  the  Judge  would  not  allow  her 
to  be  examined.    Bex  v.  WUliame.        320 

5.  In  an  action  against  the  maker  of  a  pro- 
missory note,  ODC  of  (he  subscribing  wit- 
nesses was  asked  if  she  did  not  constaadj 
sleep  with  her  master,  the  plaintiff.  She 
said  that  she  did  not :— Held,  that  a  witness 
might  be  called  for  the  defendant  to  prove 
that  she  did  so,  that  this  was  not  collateral 
to  the  issue ;  though,  if  the  question  had 
been,  whether  the  witness  had  walked  the 
streets  as  a  prostitute,  that  would  have.beea 
so,  and,  had  the  witness  denied  it,  other 
witnesses  could  not  have  been  called  to  con- 
tradict her.     Tlunnae  v.  David.  3M 

6.  If  a  witness  come  into  Court  and  hear  soat 
of  the  evidence  after  the  witnesses  havs 
bee'n  ordered  out  of  Court,  it  is  entirely  in 
the  discretion  of  the  Judge  whether  he  shell 
be  examined  or  not;  and  this  is  so  in  the 
Exchequer  as  well  as  in  other  Courts,  the 
only  difference  in  that  court  being  conftaed 
to  revenue  cases,  in  which  the  rule  is  strict, 
that  such  witness  cannot  be  examined. 

Ibii. 

7.  The  Judge  will  allow  the  defendant's  eoea- 
sel  to  cross-examine  as  to  focts  which  appesr 
to  be  irrelevant,  as  relating  to  a  third  per- 
son, if  the  defendant's  eonnsel  undertsks 
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that  it  shall  be  ibewii  bj  other  evidence 
that  theM»  facta  are  relevant  to  the  issue. 
Haigk  v.  Belcher,  389 

8.  Leading  questions  may  be  put  to  an  unwil- 
ling witness  on  the  examination  in  chief,  at 
the  discretion  of  the  Judge,  but  leading 
questions  may  always  be  put  in  cross-exami- 
ntion,  whether  the  witness  be  a  willing  or 
adverse  one  for  the  party  calling  him.  Par- 
kin V.  Moon.  408 

9.  Whether  the  eowuel  for  ikt  prottevHon, 
who,  at  the  instance  of  the  counsel  for  the 
prisoner,  ealU  a  witnest,  but  does  not  ask 
him  a  question,  is  entitled  to  examine  such 
witness  after  he  has  been  examined  by  the 
counsel  for  the  prisoner,  Qusere.  Semble, 
that  he  is.    Rex  v.  HarrU  and  Wood;   681 

10.  A  vestry  clerk  who  is  called  as  a  witness, 
cannot,  on  the  ground  that  it  may  criminate 
himself,  object  to  produce  the  vestry  book, 
kept  under  the  stat.  58  Geo.  8,  c.  99,  s.  2. 
Bradthaw  v.  Murphy,  612 

11.  Either  party  at  any  period  of  a  cause  baa 
a  right  to  require  that  the  unexamined  wit- 
nesses should  be  out  of  court  Soutkey  v. 
Na»h.  632 

WORDS, 
^ee   Slahdbb. 

WOUNDING. 
St€  PoACHiiro.    Shootino. 

1.  In  an  indictment  under  Lord  Lansdowne's 
Act,  (9  Geo.  4,  c  31,  ss.  11  A  12),  the  ques- 
tion  of  whether  in  case  death  had  ensued  it 
would  have  amounted  to  murder,  is  a  ques- 
tion of  law  to  be  decided  by  the  Judge,  and 
is  not  for  the  jury  to  pronounce  their  opin- 
ion upon,  aided  by  the  Judge's  observations. 
Rex  V.  B€e»on,  142 

2.  On  an  indictment  for  wounding,  the  jury, 
upon  the  question,  whether,  if  death  bad 
ensued,  the  offence  would  have  been  mur- 
der, should  consider  whether  the  instrument 
employed,  was,  in  its  ordinary  use,  likely  to 
cause  death;  or,  If  it  be  an  instrument  not 
likely  under  ordinary  circumstances  to  cause 
death,  whether  it  was  used  in  such  an  extra- 
ordinary manner  as  to  make  it  likely  to 
cause  death  either  by  continued  blows  or 
otherwise.    Rex  v.  HowleH,  274 

3.  In  a  case  of  stabbing,  where  the  prisoner 
has  used  a  deadly  weapon,  the  fact  that  the 
prisoner  was  drunk  does  not  at  all  alter  the 


nature  of  the  ease ;  but  if  the  prisoner  had 
intemperately  used  an  instrument,  not  in  its 
nature  a  deadly  weapon,  at  a  time  when  he 
was  drunk,  the  fact  of  hie  being  drunk 
might  induce  the  jury  to  leaa  strongly  fnfer 
a  malicious  intent  In  him  at  the  time.  Rex 
V.  Meahin,  297 

4.  If  a  police  constable,  on  being  sent  for  at 
a  late  hour  of  the  night  to  clear  a  beer- 
house,  do  so,  and  one  of  the  persons,  on 
leaving,  and  being  told  to  go  away,  refused 
to  do  so,  and  use  threatening  language, 
the  police  constable  is  justilied  in  laying 
hands  on  him  to  remove  him ;  and  if  he  cut 
the  police  constable  with  a  knife,  with  intent 
to  do  grievous  bodily  harm,  this  is  a  capital 
offence ;  and  the  fact  of  the  police  constable 
having  laid  hands  on  the  party,  would  not 
have  reduced  the  crime  to  manslaughter,  if 
death  had  ensued.    Rex  v.  Hem;  312 

5.  Biting  off  the  end  of  a  person's  nose  is  not 
a  wounding  within  the  meaning  of  the  stat. 
9  G.  4,  c.  31,  s.  12,  nor  is  biting  off  a  joint 
from  a  person's  finger ;  as  the  statute  is  in- 
tended only  to  apply  to  wounding  produced 
by  some  instrument,  and  not  by  the  hands 
or  teeth,  Ac.    Rex  v.  Harrx;  446 

6.  If  a  constable  having  a  warrant  to  appre- 
hend A.,  gave  it  to  his  son,  who,  in  attempt- 
ing to  arrest  A.,  waa  stabbed  by  him  with  a 
knife,  which  A.  happened  to  have  in  his 
hand  at  the  time,  the  eonstable  then  being  in 
sight,  but  a  quarter  of  a  mile  off: — Held,  that 
this  arrest  was  illegal,  and  that  if  death  had 
ensued,  this  would  have- been  manslaughter 
only,  unless  it  were  shown  that  A.  had  pre- 
pared the  knife  beforehand  to  resist  the  il- 
legal  violence.    Rex  v.  Patience.  776 

7.  x%e  prisoner  struck  the  prosecutor  on  the 
side  of  his  hat  with  an  air-gun  barrel  with 
great  violence,  by  which  the  prosecutor  was 
wounded,  but  the  wound  was  made  by  the 
violence  with  which  the  hat  was  struck,  the 
weapon  used  by  the  prisoner  never  com- 
ing in  contact  with  the  head  of  the  prosecu- 
tor : — Held,  by  the  fifteen  Judges,  that  this 
waa  a  wounding  within  the  stat  9  Geo.  4,  c. 
31,  ss.  11, 12.    Rex  v.  Sheard.  846 

8.  An  indictment  for  cutting  and  wounding 
which  charges  the  offence  to  have  been  com- 
mitted ''  feloniously,  wilfully  and  malicious- 
ly," is  bad  :  the  words  of  the  stat  9  Geo.  4, 
e.  81,  ss.  11, 12,  being  "  unlawfhlly  and  ma- 
lioiously."  Rex  Y.Ryan.  864 
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